
NI emu randum of Understanding Between the People's Republic of China and the
United States of America Regarding Certain Measures Granting Refunds.

Reductions or Exemptions from Taxes or Other Payments

Whereas :he United States of America (United States -) filed requests for
consultations with the People's Republic of China ("Chine) on 2 Februar y 2007 and
27 April 2007 pursuant to Articles i and 4 of the World Trade Organization (Av".1-0)
Understanding on Rules and Procedures Governing the Settlement of Disputes.
Article XXI 7 :1 o f the WTO General A greement on Tariffs and Trade 1994. Articles 4
and 30 of the WTO A greement on Subsidies and Countervailin g Measures. and
Article 8 of the VsITO ,V,zreement on Trade-Related Investment Measures. regardin“
certain measures granting refunds. reductions or exemption from taxes or other
payments (DS358);

Whereas China and the United States held constructive consultations in Geneva o p. 20
March and 22 June 2007;

China and the United States have agreed as follows:

During the consultations, the United States described its concerns about the
WTO-consisteney of tax preferences provided under:

(a .} the Circular of the Ministry of Finance and the State Administration of
Taxation Concerning the Issues of Tax Credit To Enterprise Income Tax

for _Purchase of Domestically Produced Equionzent by Enterprises with
Foreign Itr ,estment and Foreign Enterprises, CaiShuili [20001 No. 49.
cued on 14 January 2000. and the Circular of the State Administration of
7:1xation on Printing and Issuing the Measures On Tax Credit To
Enterprise Income ar for Purchase of Domestically Produced
Equipment by Enterprises with Foreign Investment and Foreign
Enterprises. GuoShuiFa [20001 No. 90. issued on 18 May 2000; and

fb ,) the Circular OP Printing and Issuing the Interim Measures on Credit and
Exemption of Enterprise Income Tax for Investment in Domestically
‘‘ILzale Equipment for Technological Renovation, CaiShuili {1999] No.
29(1. issued by the Ministry of Finance and the State Administration of
Taxation on 8 December 1999.

in this 1.21:ard. China has explained that legal instruments of at, least eival legal
suitor; to the circulars identified in sub-paragraphs (a) and (b) above. will contain
7rovisions stalir.,2 that these circulars are repealed, and will be issued by the
comp:I:enr author ities. by 31 December 2007, effective no later than I Januar y 1008.
China corZzizs that the tax preferences under the circulars identified in sub-
paragrapHs LI) and (h above will not be reinstated.

2.	 the United States described hsconcerns about the
. ,	 ,tax preferences p rovided under:
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,	 `‘..rtile 9 of the Prcrvis.foils of the State Cotmcf:' 0i:be 1-;.7icoiirz1gen2ent
Investment. GuoFa I mil No. 95. issued on	 October 1986

,• hercinalter ".S11-are. Council Fwvisions"): Article 6 of the Income TCLY Lc: ti-

:he People's Republic of China On Emervrises	 1"orciy,;:
Füreign Enreiprives. Order No. 45. promuloated :)ri 9 April 1991

(hereinafter --f7E income Tax Law"); and _..'trticie. 75. paraf ,raph 1, section
6 of the Rules /Or the Implementation of the income Tax Law of the
People's R2public of China on Enterprises with Foreign Investment and
Foreign Enterprises. Decree No. 85. issued by the State Council on 30

(. 11; Article 8 of the State Council Provisions: Article 6 of the FIE income lax
Lcr•; and Article 75, paragraph I. section 7 or the FIE income Ttx
Implementing Rules; and

c:i Article 10 of the State Council Provisions; Articles 6 and it) o r the P712
Income Tax Law; and Article 81 of the FIE income Tax Implementing
Ru les.

China confirms that, effective 1 January 2008, the Enterprise Income Tax Law
of the People's Republic of China. Order No. 63, promulgated on 16 March 2007
thereinafter -Enterprise Income Tax Law"), repeals the FIE Income Tox Law. In
addition. China has explained that legal instruments to be issued by_ and made
effective no later than_ 1 January 2008, will contain provisions statin g that the FIE
Income Tax Implementing Rules are repealed. With the abolition of the FIE income
Tux Imv and the FIE income'Tax Implementing Rules, ,knicles 8, 9 and 10 of the State
Council Provisions will no longer be valid. China has further explained that. in
accordance \vith its schedule of adrninistrave regulations revision. _Articles 8. 9 and
10 of the Sir. te Council Provisions will be eliminated by a leeal instrument no later
than I January 2009. The legal instruments repealing the FIE Income Tax
Implementing Rules and Articles 8, 9 and 10 of the State Council Provisions will be
issued by the competent authorities and be of at least equal leeal stature to the legal
instruments beim: repealed. China confirms that the tax preferences under the legal
provisionsidentified in sub-paragraphs (a), (b) and (c) above will not he reinstated.

3.	 During the consultations. the United States described its concerns about the
\\,70-cons1sreney of tax and other preferences provided under:

(a) Article 7 of the FIE Income Tax Law: Article 73_ paraaraph 1. section 6 of
'e T InC0771e Tca ,Tmpleirenting Rides: and Section ()f ate

Czaalogue (if Encouraged Foreign Inve.Tinleht Industries (hereinafter
-47,27couraged Catalogue-) ;vithin the Ciatalogite Or the. GuidanCe 

reign Investment Industries. Order 1 . 2004] No. 24. issued by the
National Development and Reform Commission and :he Ministry of
Commerce on 30 November 2004 (hereinafter --Caialoguel: and

:he CircuLtr the .sCrare Council C....onc.erning Inc diusinent in 1172
Tavcilio77Poitcy of Imported 12:(jUip171217t, GuoFa 1- 19977. No. 37. issued on
29 Decemner I g 97: and Section X11 of the



In this re gard. China has explained that. in accordance with its economic and
social: develo pment. it revised the Cartilogue on 31 October 2007, which revision w,11
:ale effect as of December 2007. China confirms that Section XIII of the

Czrilloglic dated 30 November 2004 will not be reinstated.

During the consultations. the United States described its concerns about the
\VTO-consistency of the Lore: prise Income lax Law, includinp Articles 25. 28. 31
and 57 th.ereof. China has explained that these provisions do not provide for the
offering of any income tax preference contingent upon the use of domestic over
iI ported goods or upon export performance. China has fitrther exp lained that,
notwithstandin g the fact that Article 57 of the Enterprise Income TrIx Law authorizes
the continuation of certain income tax preferences beyond 1 January 2008. it will not
be imp lemented or applied so as to introduce or permit the continuation of the income
tax preferences being repealed by virtue of the actions described in para graphs I
through 3 of this Memorandum of Understanding. These limitations will be made
explicit under fuil y authoritative legal measures, and will be effective, no later than 1
January 2008.

S. During the consultations, the United States described its concerns about the
WTO-consistency of an exemption for certain foreign-invested enterprises from
payments to the State for worker allowances, provided under Article 3 of State
Council Provisions.

China has explained that, at the time the State Council promul gated the State
Council Provisions, Article 11 of the State Council Regulations on Labor
Management in Sino-Foreign Joint Timtures, GuoFa [1980] No. 199 (26 July 1980),
required foreign-invested enterprises to make such payments to the State. China has
confirmed. however, that because this requirement was eliminated by the State

Council Decision on Abolition of Certain Administrative Regulations Promulgated
Prior to the End of 2000. Order No. 319 (6 October 2001), the exemption provided
under Article 3 of the Stare Council Provisions is no longer operative. China confirms
that Article 3 of the State Council Provisions may no longer serve as a le gal basis to
exempt foreign-invested enterprises from makin g payments required by Chinese law,
re g ulation, or other official measure.

a. During the consultations, the United States described its concerns about the
7;1;TO-consistency of value-added tax (VAT) refunds provided under the Circular of
the Stare .dministration of Taxation on Printing and Issuing the Interim Measurestbr

The i-ini771StIL:ti017 of Tax Reliind to Enterprises with Foreign investinfzin fin- the
Purc.h:.:se &Doinf.?sricaill. : Produced Equipment. GuoShuiFa 1. 1999] No. 171. issued

:.17, 20 September 1999_ and the Circular of the State AdinfiliSfratth17 at Taxation OM/

,V(11::01?:".7i DeiTiOrEilei7; anfi Reform Commission on Printing anci Issufng :he forerun
1172 ::1 	 1'77;Sirati()17 of Tax Refund for the PUIChase of DOMeSliCtilly-

P.,mhtc:!:,1 ELIZ!!;71)1elli	 Foreign Invesiment Projects. OuoShuifa ';'..)061 No. 11.

.ssued	 2006.
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• 
•

For the Government
of the People's Republic of China

For the Government
of the United States of America

in th:s reuard. China has stated that these circulars do not create a preference.
either in law or on 2 4.ie wio basis, tor the use domestic over irnDor-Eci goods in
connection witii ourchases •domesticall y-produced equipment when viewed
relation lo the	 of the StaR, Council Con ‘i .ernii ?g	 in the

Taxati9n of imported Equipment. Guoi'a [19971 No. 37. issued on 29
December 1997. in connection with purchases of imported eoui pmem. China has
confirmed that. in implementing the above-mentioned le gal instruments as well as any

new le gal instruments that affect the operation Of the above-mentioned legal
instruments, it will ensure that imported equipment receives VAT treatment under
terms and conditions no less favorable than those applicable to domesticaliv-produced
equipment.

7. China and the United States a gree to communicate in a 'imely manner with
respect to the implementation of the actions described above, includin g provision of
related new legal instruments.

S.	 This Memorandum of Understandin g is without prejudice to the ri ghts and
obli gations of China and the United States under the WTO Azreement.

Done in Geneva, on 29 November 2007, in two copies in Chinese and English
respectively, each text beimg equally authentic.
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