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Memorandum of Understanding Berween the People’s Republic of China and the
United States of America Regarding Certain Measures Granting Refunds,
Reductions or Exemptions from Taxes or Other Pavments

Whereas the 1."3‘:.:'& States  0f America {“Unlted States™) ﬁ"“ requesty 1or
nsultations with the People’s Republic of China (“China™) on 2 February 2007 und
27 Apnl 2667 purs:za:zz to Articles 1 and 4 of the World Trade Ormn./dmp (WO,
Understanding on Rules end Procedures Governing the Sentlement  of Dispuies.
of the WTQO General Agreerment on Tariffs and Trade 1994, Asticles 4
¢ WT{ Agreement on Subsidies and Countervailing -‘v‘l—msurcﬂ and
Articke 8 of the WTO Ayreement on Ixadg-R' ated Invesument Measures. regerding
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certain measures granting refunds. reductions or exemption from taxes or otn.—cr
payments (DS33%8);

Whereas China and the Unitad States held construcuve consuitations in Geneva on 20
March and 22 Junc 2007:

(China and the Tinitad States have agrzed as foliows:

During the consultations, the United States described its concerns about the
WTO-consistency of tax preferences provided under:

{a) the Chruiar of the Ministry of Finance and the State Administration of
Taxarion Concerning the Issuey of Tax Credit To Enrerprise fncome Tax
Jor Purchuse of Domr’mc'u H Produced Egquipment by mterpi ises with
r’)ref'f'? 1'1*-»5'17776,71 arv? erwn Ent eiprzs’es. C«LDH& [70 (‘l ’\40 49

‘:z:::zt'on on Prmt’ng and Tssu:ng .fhe _v[easz.rea On ? X C redit To
Euterprise  Income Tax jfor Purchase of Domestically Produced
/ummenr by Enterprises with Foreign Invesrment and Foreign
nrerprises. GuoShuiFa [2000] No. 90. issued on 18 May 2000: and

.r] “\1 (\‘

{ri the Chrcular on Printing and Issuing the Interim Meuasures on Credii wnd

Exemption of Enterprise Income Tax for Invesoment in Domesticaily
de Eguipment for Technological Renovarion, CaiShuiZi {“999] No.
294G, issusd by the Ministry of Finance and the State Administration of
Taxadon on 8 December 1995,

in sub-paragraphs {a) and (b) above. will
these circulars are repealed, and will be o

a has 2xplained thar legal instruments of at least zgual

p"ragranhs {urand (b zbove will not be reinstated.
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visions of the Stare Counci! on the Encosragement of
reesimen:. GuoFa 119861 No. 93 izsued on 11 October 1986
~Srate Cousicil Frovisions”™): Articie 6 of the fnconie Tux Law

It

¥ Repuhiic of China on ‘,rwr piEA invesineni

rign Farerprises. Omc an § Apri: 1961
“FIE Income T rag seciion
Rules jor the Jrn-?[emﬂmamr ; Tax Lenw of tie

s Repudlic of China on Enterpri ises wiih rowzf Invesimenr and
I;’nzerpr es. Decree No. 83. issued by the Swate Counc.il on 30

e Stare Council Provisions: Artcle 6 of the FIE fncome Tux
d -xrll lc 73, paragraph 1. section 7 of the FIF jncome Tux

(i Arcle 10 of the Siare Cowncil Provisioss; Artcles 6 and 10 of the FIE
. T

ncome Tex Low; and Article 81 of the FIE Income Tux Implementing

China confirms that, effective 1 January 2008, the Enrerprise Income Tux Law
of the Peopie’s Republic of China. Order No. 63, promulgated on 16 March 2007
thereinafter “Enterprise Income Tux Law™), repeals the FIE fncome Tax Law. In
addition. China has explained that legal instrumenis to be issued bv. and made
-:Lec{zve no later than, 1 January 2008, will contain provisions stating that the F/E
Income Tex Implemerting Rules are repealed. With the abolition of the FIE income
Jux Law and the FIE Income Tax Implementing Rules, Articles 8, 9 and 10 of the Siare
Council Provisions will no longer be valid. China has further explained that in
accordance with its schedule of administrative regulations revision. Articles 8. 9 and
10 of the Sigze Council Provisions will be eliminated by a legal instrument no later
than 1 January 2009. The legal instruments repealing the FIE Jncome Tix
Implementing Rules and Artcles 8, 9 and 10 of the Stare Council Provisions will be
issued by the competent authorities and be of at least egual legal stature to the legal
instruments being rma.“lﬂ" China confirms that the tax preferences under the legal
provisions identified in sub-paragraphs (a), (b) and (¢) above will not be reinstated.

3. During the consuilations, the United States descrined its concerns about the

WTO-consistency of tax and other preferences provided under:

fa) te 7 of the FIE Income Tax Law; Article 73. pa
“IE Income Tax Implementing Ruiey: and
wilngue of Encouraged Foreign Inmvesiment ies
covraged Catalogue™) within the Catalegue jor the CGuidance of
*‘)w’f‘m invesiment Indusiries. Order | O(,"' No. 2% issued by the
I vehpﬂem and Reform Lom the Ministry of
C\ mmerce on 30 November 2004 (hereina Y. and
b Sreire Counci

Imnporied
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explained that. in accordance with its cconomic and
he Caialogue on 31 October 2007, wmch revision will

2007. China confirms that Section XNIIT of the
() November 2004 will not be rur:.stc.:‘f*

ine consultations, the United States described its concerns ebout the
ency of the Enrerprise Income T Low, including Articles 230 28, 51
hina has expiained that these rox:sims do not provide for the
income tax p“‘*fsren\.e contingent upon the use of domesiic over
or upon export pcrrommnce China has furtnnr explained th
s the ract that Article 37 of the Enrerprise ncome Tex Leanw authorizes
» of certain income tax preferences beyond 1 January 2008, 12 will not
or applied so as w introdiice or pmm. the continuztion of the income
being repealed by virtue of the actions de ribed in paragraphs |
through 3 of this Memorandum of Understanding. These limitations mll be made

‘2r fully authoritative legal measures, and will be ch:ctwc. o later than 1

s During the consultations, the United States described its concerns ubout the
WTO-consistency of an exemption for certain foreign-invested enterprises from
pavments 1 the State for worker allowances, provided under Amyie 3 of State
Council Provisions.

China has explained that, at the time the State Council promulgated the Stare
Councii  Provisions, Aricle 11 of the Sitare Council Regulaiions on Labor
Management in Sino-Foreign Joimt Ventures, GuoFa [1980] No. 199 (26 July 1980),
required foreign-invested enterprises to make such payments to the State. China has
coniirmed. however, that because this requirement was ciiminated by the Siate
Council Decision on 4bolition of Certain Administrarive Regulations P"'mmlw'ted
Prior io :,’7 End of 2000. Order Ne. 319 (6 October 2001), the exemption provided
under Artcle 3 of the Stare Council Provisions is no longer operative. China confirms
that Arnticie 3 of the Swte Council Provisions may no longer serve as a legal basis to
exenpt forelgn-invested enterprises from making payments required by Chinese la
ulation, or other official measure.
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iced equipment when viewed In
v the S’!a;’e Council ({)m erning the Adiusinent liv 17e

Taxation Poiicy of Tmporred Egquipment. Guola [ 19971 No. 37. issued on 29

December 1997, in connection with purchases of imporwed equipment. China has
confirmed thai. in implementing the abov 'c-'nnmlon::'* legal instruments as well as any
new legal i ents thar affect the operaetion of the above-mentioned legal

instruments. it '»'vill ensure that imported equipment receives VAT treaiment under
terms and cond s no luss fav orabl; than those applicable to domesticailv-produced
equinment.

7. C hi.ia and the United States agree to communicate in a Timely manner wi ih
respect © implementation of the actions described above, including provision of
related new ! gal instruments.

O
gJ
&

8. This Memorandum of Understanding is without prejudice to the rights and
obligations of China and the United States under the WTO Agreement.

Done in Geneva. on 29 November 2007, in two copies in Chinese and English
respectively. cach text being equally authentic.
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For the Govermnment For the GO\ ernment
of the People’s Republic of China of the United States of A'nerica
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