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PROCEEDI NGS

PRESI DENT STEPHEN: Good nor ni ng.

MS. SMUTNY: Good norni ng.

PRESI DENT STEPHEN: Are you ready to
start?

MS. SMUTNY: Yes. | wll begin this
nor ni ng by addressi ng those points of substance
rather than the great quantity of invective
presented by Respondent in its subnissions over the
past two days.

On the prelimnary objections, as to
Article 1116, the argunents presented by Respondent
are largely those set forth in their witten
submi ssion, so there is not nuch that needs to be
sai d beyond what was al ready addressed on Monday on
this point. | also note that Respondent accepts
t hat Mondev has presented, under Article 1116, and
it sinply reserves its right to address the
qguestion of whether Mndev has suffered any | oss
shoul d this Tribunal conclude that Respondent has

breached its NAFTA obligations.
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A few additi onal observations, however,
are warranted. Respondent's position fails to
address the significance of the definition in NAFTA
Article 1139 of "investnent" as including
i nvestments that are owned indirectly. On this
point the Tribunal nay find interesting the
di scussion in a book witten by Kenneth Vandevel de,
formerly of the United States Departnment of State,
a book witten in 1992 that is a survey of U S
i nvestment treaty practice as of that date. M.
Vandevel de--and we' Il have a copy of this section
of his book for the Tribunal at the end--M.
Vandevel de describes the significance of the
definition of "investnment" contained in those
treaties as of 1992, the definition of "investnent"
contained in those treaties as including indirect
ownership. This definition of investnment, he said,
was in part a response to the decision of the
I nternational Court of Justice in Barcel ona
Traction Light and Power. The BIT definition of

"own or control" thus renders the Barcel ona
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Traction decision inapplicable to covered
i nvestments. |nvestnment owned or controlled by
United States nationals is covered regardl ess of
whether it is owned or controlled through a conpany
i ncorporated under the | aws of another State.

In any event, we'll have the section of
M. Vandevel de's book for the Tribunal to consider
for itself.

The type of derivative claimpermtted by
Article 1117 is not nade necessary by the Barcel ona
Traction case. It is nmade necessary, as discussed
on Monday, by Article 1117(4), a provision not
found in other U S. investnent treaties. This was
di scussed on Monday and need not be revisited here.

VWhen an investor makes a clai munder 1116,
as Claimant stated in response to a question from
Prof essor Crawford, of course the investor wll
bear the burden of proving its |osses, that is the
anount of loss suffered by the investor itself.

The Claimant also stated clearly that a Chapter

El even Tribunal is not a forumfor tax counter-clains,
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in the sane vein, it certainly is not

Claimant's posit

creditors would

ion that clains of intervening

have to be considered as well. O

course, any rights that any third parties may claim

to have in the proceeds of an arbitral award nust

be resolved in t

he appropriate nunicipal forum

Cl ai mant did not nmean to suggest, in

response to Professor Crawford's question, that the

i nvestor woul d have to prove | osses net of third-party or

tax clai ns agai nst any of the vehicles

t hrough which the investor mght own its

investment. | hope that Claimant's position in

this regard is clear to the Tribunal

As to Article 1117, | believe Clainmant's

position was clearly enough understood. C ai mant

reiterates its position as stated on Monday.

I"mgoing to turn not to the--1"'m sorry.

PROFESSOR CRAWFORD: Again, it may not

actually ari se,

but let's assune for the sake of

argunment Manuf acturers Hanover had a claimagainst--it would

be LPA, woul dn't

it--in respect to any
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recoveries that LPA m ght make in respect of the
clains associated with the project. Let's assune
further that Mondev succeeds in its claimhere
Therefore the United States has a direct obligation
to pay Mondev. This is an 1116 proceedi ng, not an
1117 proceeding. What's the situation?

M5. SMUTNY: If then Manufacturers Hanover
felt it had a claimto the proceeds, Mnufacturers
Hanover woul d have a right of action in an
appropriate U. S. Court against Mndev. The cause
of action m ght be any number of things. |If they
believe there was fraudul ent conveyance or any such
this, these matters can resol ve--be resol ved
t hrough any nunber of municipal court renedies.

It's not an unusual situation.

As to the nortgage exclusion, no doubt the
Tribunal will first recall the limted nature of
Respondent's objection on this score as relating at
nost to the SJC s review of LPA's contract claim
against the City. The Tribunal also will recall

that the parties' dispute on this issue begins on
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the initial question of the applicable rules of
contract interpretation relevant to discerning the
scope of the nortgage exclusion. The Tribunal may
have noted that Respondent points to the contract
that arose as a consequence of Mondev having
exercised its option to purchase the Hayward
Parcel . Respondent argues that that contract right
is an interest in real property, inporting
therefore the rule that only the plain text of the
provi si ons should be considered. Clainmnt's
expert, Professor Scott, addresses that very point
at very great length, and refutes that contention
vigorously in his two opinions.

As di scussed on Monday, however, even
assum ng, as Respondent urges, that only the plain
text may be considered to interpret the parties
agreenent, in addition to what already was stated
on Monday, two observations nay be made.

Respondent m sl eads the Tribunal when it clains
t hat Mondev takes the position that there is no

right to develop in the Tripartite Agreenent. |
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should think it was perfectly clear, even to the
Respondent, that it is Mondev's subm ssion that the
only right to develop contained in the Tripartite
Agreenent is the one contained in Section 6.02 of
the Agreenment. Respondent urges that it is only
the plain text that can be considered on this
point, yet has utterly failed to indicate which
ri ght of devel opment contained in this Tripartite
Agreenment was intended to be excluded.

As denonstrated on Mynday, neither Section
4 nor Section 9, to which Respondent had pointed to
and relied upon in its subnissions, neither of
those sections provides, even renotely, any such
right. And even relying on the plain text
approach, basic principles of contract
interpretation urge that provisions be read in such
a way as to render themeffective. One nust
seriously inquire what the point of that nortgage
exclusion then could be. Section 6.02 of the
contract in that context nakes the nost sense.

Indeed it is the view attributed to the nortgage by

900
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the only parties to the nortgage, the bank and LPA

As to the evidence other than the text
that mi ght be considered, taking into account the
ci rcunstance as a whole, that is assum ng the UCC
or Uniform Commerci al Code were applicable, that is
if the rights at issue were considered, quote,
unquote, intangible property rights, let nme nake
the foll owi ng observations.

The Tribunal mght recall that Respondent
took great pains to denpnstrate that the various
materials offered as further evidence of the fact
that in all these years Manufacturers Hanover Trust
never took the view of its own rights that
Respondent urges in these proceedings, a fact, by
the way, that is indisputable in any event.
Respondent took great pains to denonstrate that the
various documents that Clainmnt subnitted as
evi dence on that point did not fit the category of
evi dence defined in the UCC as a so-called course
of performance. This fine distinction, even if

Respondent were correct however, does nothing to
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advance Respondent's objection. As noted on Mnday
the UCC, where applicable, requires an assessnent
of the circunstances as a whole to discern the
bargain of the parties in fact. W point to a
sl i de.

This al so can be found in Professor
Scott's opinion. This is Professor Scott's Reply
Exhibit No. 9, a section of the UCC. This is the
basic rule in the UCC for interpreting what the
content of a party's agreenent is. One can see
clearly Section 1-201 of the UCC, an agreenent
under the UCC neans, quote: "The bargain of the
parties in fact as found in their |anguage or by
i mplication fromother circunstances including
course of dealing, usage of trade, course of
performance," These are terns defined by the Act,
but it's not exclusive.

In other words, consistent with the UCC s
approach to contract interpretation, the content of
the parties' agreenent can be understood by

reference to the text of their agreenent, or by
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quote, "inplication from other circunstances."”
Those other circunstances here denonstrate that the
bank itself did not act as though it ever

consi dered the Hayward Parcel option to have been
conveyed. Neither should this Tribunal

Mor eover, the fact that the forecl osure
was ultimately made effective by Court action does
not hi ng to enhance Respondent's objection on this
point. No Court ever considered the argunent
rai sed by Respondent in these proceedings.

Finally, a point regarding the burden of
proof on this issue. It is the Respondent that
bears the burden of proof on the merit of the
objection that it has raised. Claimnt has anply
satisfied its burden of denpnstrating a prina facie
case that at all material tines it owned the
contract rights at issue, at the very |least by the
fact that in all these years the bank itself never
took the position that it owned those rights. Nor
did the City or the BRA ever advance this argunent

as a basis for dismssing LPA's contract clains.
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It is the Respondent that has objected on
this ground and it is the Respondent that bears the
burden of substantiating the merit of its
obj ection, a burden Mondev would submit, it has
failed to neet, but in any event, | doubt this
Tribunal will have to decide this point on the
technicality of burden of proof.

I"'mgoing to turn now to the breaches of
1105. | now redirect your attention to Mndev's
submi ssion that the failure to provide a neans of
recourse agai nst the BRA's wongful conduct in the
circunstances of this case violates NAFTA 1105(1).

A nunber of points nust be nmade in
response to Respondent's subm ssions. First point:
we are not dealing here with a question of foreign
sovereign imunity. This is an immunity granted to
a munici pal organ of the State. The Respondent has
made quite a nunber of nisleading assertions
regardi ng the nature of Mondev's clains and the
authorities relied upon for support in that

context. But what Respondent apparently fails to
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recall is that it was the Respondent who introduced
into these proceedings the entirely irrel evant
conparison to foreign sovereign immnity inits
Counter-Menorial at page 53, in which it presented
argunments on the basis of its reference to what it
called the "fam liar and recogni zed doctrine of
foreign sovereign imunity."

And it was in responding to that ni sguided
line or argunment that Claimnt nmade certain
observations that denobnstrated that Respondent's
poi nts were not only irrelevant, but were erroneous
as well, and I would direct you to the Reply
par agr aphs 81 through 84.

The second point: Mndev does not dispute
that the United States, as well as its constituent
subdi vi si ons, including Massachusetts, nay enact
and maintain laws granting inmunity fromsuit to
its state organs consistent with international |aw.
Throughout these proceedi ngs Mondev has observed
the fact that nmany states do choose to do so in

various circumstances. For that reason a good dea
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of Respondent's submi ssions on that point to the
effect that there is no rule of international |aw
prohi biting such grants of immunity, while perhaps
i nteresting, do not speak to the point, of which of
course it is--the point is, of course, that it is
the application of the law to a particular set of
ci rcumst ances that needs to be exani ned.

The third point: in enacting such | aws
granting imunity, it is entirely a matter of the
State's own donestic policy priorities to consider
whet her an appropri ate bal ance has been struck
bet ween the needs for a governnent to govern
effectively and the rights of individuals to have
access to courts for wongs they may have suffered.
The Respondent, in its Rejoinder, introduced
references to decisions of the European Court of
Human Ri ghts, and to the jurisprudence under
Article 6(1) of that Convention.

In Claimant's submi ssion those cases are
not relevant to the question presented in this

case. The State's parties to the European
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Convention on Human Ri ghts have agreed to hold
their donestic systens up to the uniform standard
set forth in that Convention, including, obviously,
vis-a-vis their own nationals. Those States
parti es have thus agreed to neasure the

reasonabl eness, for exanple, of grants of State

i munity, anong other things, by reference to the
principle of proportionality enbodied in that
Convention and subject to the review of the

Eur opean Court of Human Rights. Thus for those
States' parties the otherw se donestic policy
analysis is subject to that external Convention
check.

The significance of the rulings in the
cases deci ded under the European Convention is that
they illustrate the manner in which the bal ance
m ght be struck between laws limting access to
Courts and the citizen's right to have a fair
hearing within the neaning of 6(1) of the
Conventi on.

That however |eaves open entirely the

907
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qgquestion of whether a national's right to a fair
hearing within the neaning of Section 6(1) is the
same substantively as a foreign investor's right to
treatment that is fair and equitable and in
accordance with full protection and security as set
forth in Article 1105 of the NAFTA.

Even in the United States there no doubt
are constitutional limtations on the degree to
which a State may choose to inmunize itself from
suit where it has interfered with the property of
its nationals before it encroaches upon the U.S.
Constitutional protections against takings of
property.

As noted previously, however, whereas a
State may inmunize itself fromsuit by private
litigants in its own Courts subject to the
limtations inposed upon it by whatever donestic
constitutional limtations may be in place vis-a-vis its own
nationals, a foreign national is in a
different position. A State's obligations towards

foreign investors are not defined by the State's
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donmestic laws. Rather, where a treaty for the
protection of foreign investnent is applicable, the
State's obligations are defined by reference to the
applicable international standards.

Even were this Tribunal to concl ude,
however, that Article 1105 of NAFTA pernmits States
tolimt recourse to foreign investors so long as
such limtations were consistent with the principle
of proportionality as reflected, for exanmple, in
Article 6(1) of the European Convention on Human
Rights. As detailed on Tuesday, the particul ar
immunity granted to the BRA in this case solely on
the basis that the BRA was a, quote, "public

enployer," to shield it fromsuits even where it
intentionally interferes with a foreign investnent
woul d fall afoul of Article 6(1).

PROFESSOR CRAWFORD: Ms. Snutny, isn't the
answer to that in the context of NAFTA that NAFTA

itself provides a renmedy? Let's assune that an
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i mune entity such as BRA in respect of non-contract clains

has done sonet hing which is a
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breach of 1105, then you can go straight off to
arbitration. You don't have to test the inmmunity
in local courts. So isn't that a sufficient
answer, that NAFTA itself provides a renmedy?

MS. SMUTNY: |If what we were addressing
here was the underlying treatnment of the BRA and
the City, the answer would be yes. Wat we are
addressing here is the requirenent that the States
provi de a remedy for wrongful conduct, and so it's
at a slightly different |evel.

PROFESSOR CRAWFORD: The argunment is that
1105 guarantees that there will be a remedy in the
receiving State in respect to breaches of the
receiving State's laws that are not thensel ves
breaches of NAFTA?

MS. SMUTNY: That's right, but there needs
to be a renedy when a State breaches its own | aws
in a mnner that's ained directly at and interferes
with a foreign investnent.

PROFESSOR CRAWFORD: Even though that

conduct is not itself a breach of NAFTA?



10

11

12

13

14

15

16

17

18

19

20

21

MS. SMUTNY: That's right.

In this regard, talking about Article 6(1)
of the European Convention which Cl aimnt referred
to the Matthews case which was subnitted to the
Tribunal on Tuesday, because it is instructive as
it denpnstrates that where an imunity is too
broad, it falls afoul of Article 6(1). However,
since Respondent observes that the Matthews case
was not decided by the European Court of Human
Rights itself, Clainmant would draw the Tribunal's
attention to the case of OGsnond v. the United
Ki ngdom in which the Court held that a sinilar
bl anket grant of imunity is inconsistent with
Article 6(1), and if the Tribunal would wi sh,

Cl ai mant can provide a copy of Osnmond v. the United
Ki ngdom

Fourth point: although a State is free to
grant itself immnity, when a State does so it
opens itself to the possibility that if a State
organ violates its own |laws so as to deprive a

foreign investor of its investnment, and does so in
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such a manner that its conduct falls within the
scope of an imunity, the State will be exposed to
liability as a matter of international |aw for
failing to provide recourse to the foreign investor
agai nst such violations. |In short, it can grant
itself imunity, but it does so at its own risk
internationally. That is, when a State does grant
itself an immnity fromsuits in respective conduct
taken in violation of its own laws, that is
willfully directed at and does injure a foreign

i nvestor, the State obviously thereby denies
recourse to the affected foreign investor for the
wrong suffered. A State that concludes a treaty
for the pronotion and protection of investnment and
prom ses to accord, anong other things, ful
protection and security to such foreign investnent
in order to pronote and encourage such investnent,
that State nmust not act in derogation of its own

| aws towards such investments. But if it does, it
nmust provide a neans of claimwhen | osses are

sust ai ned as a consequence.
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Before noving entirely to the next topic,
Cl ai mant feels conpelled to point out to the
Tribunal that in presenting its argunent,
Respondent apparently has considered it
advant ageous to accuse Mondev and its counsel of
m srepresenting points of fact and law in the
presentation of the case. There are,
unfortunately, nany exanple, and it would be
tedious and tine consuning to refer to all of them
and to clarify the record. To illustrate one in
connection with the i munity issue, Respondent, in
its oral argunent on Thursday clai ned that Mondev
sought to mislead this Tribunal with its reference
to the United States Suprenme Court case of Larson
v. Donestic and Forei gn Comrmerce Corporation. As
may be seen in Mondev's Reply, paragraph 78, Mondev
cited to the Larson case for the undeniable
proposition that State practice has been, in the
| ast several decades, to increase the transparency
of State conduct and the accountability of State

organs and to find objectionable in principle
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immunities that in effect deny a |l egal renedy in
respect of what may be a valid legal claim

Respondent sought to discredit Mondev's
point and its reliability nore generally by
protesting that the, quote: "full quote fromthe
case denonstrated this was a position not taken by
the Court, but by a party arguing to the Court."
And Respondent purported to provide the full quote
as follows, and here is what they say. "It is
argued." And that's the point.

O course, if the Tribunal were to consult
the full text provided by Mondev at Legal Appendi x
66, it could see the full quote for itself, which
is as foll ows.

"I't was argued that the principle of
sovereignh imunity is an archai c hangover, not
consonant with nodern norality, and that it should
be limted wherever possible. There nmay be--there
may be substance in such a viewpoint as applied to
suits for damages. The Congress has increasingly

permtted such suits to be nmmintained agai nst the
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soverei gn, and we, the Court, should give

hospi tabl e scope to that trend. But the reasoning
is not applicable to the suits in that particular
case."

Here the Suprenme Court clearly expresses
its support for restricting the imunity of the
gover nment agai nst clains for danages, which was
Mondev's point in referring to it.

As | said, there sinply is not enough
time, and it would be quite tedious, to point out
the many other simlar mscharacterizations
m sl eadi ngly advanced by Respondent. Cl ai nant,
however, has faith this Tribunal will not be so
easily nmisled and distracted by the substance of
the clains and argunents presented. C ai nant
trusts that the Tribunal will turn to the actua
texts of the legal authorities if there is any
doubt on any point.

Going to now redirect the Tribunal's
attention to the manner in which the Suprene

Judi ci al Court of Massachusetts dism ssed LPA's
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contract cl aimns.

As a prelimnary observation, however, the
Tribunal will recall that Respondent began its
presentation by expressing its indignation at
Mondev' s audacity to contend that the treatnment by
the SJC of Mondev's claimcould constitute a denia
of justice. Mondev trusts that this Tribunal is
fully aware that even the npst respected courts are
not above, on occasion, rendering a defective
decision. It would not shock this Tribunal, | am
sure, to hear that the decisions of the SIC in fact
have been reversed and vacated by the United States
Suprene Court no less than 18 tines in the past
several decades. The point is there clearly cones
al ong a case now and then that even the SJC
m shandl es.

As to Respondent's suggestion that it is
hard to conceive of any decision of the highest
appel l ate courts of England, Canada, Australia or
the United States being found to constitute a

deni al of justice under international |aw, one
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m ght observe the fact of the |inmted nunber of
occasi ons on which these States have subjected
themselves to an international Tribunal in which a
claimby a foreign investor for denial of justice
even could be brought. And that may have sonet hi ng
to do with the apparent absence of precedents
i nvol ving these States.

But just to think of one very fanpbus case
out of U S. history, the Dred Scott decision of the

United States Suprene Court, which essentially

found slavery to be lawful, is one very egregious
exanple that illustrates the point well enough. It
will come as no surprise to this--

PROFESSOR CRAWFCORD: | think to be fair

the United States was naking a nore limted claim
It was saying that there never had been a case
where those courts have been held internationally
to have conmmitted a denial of justice, as distinct
fromto have nmade a deci sion countered
international law. | can think of about two dozen

deci sions of the courts of Australia and the United
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Ki ngdom whi ch were wrong as a matter of
i nternational |aw

MS. SMUTNY: All quite right and I--

PROFESSOR CRAWFCORD: It started with
Mortenson v. Peters.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: And Politaise (?) and
the Commnweal th, et cetera, but of course they
wer e deci sions on substantive points as the Dred
Scott case.

MS. SMUTNY: Quite right. And | think the
point is sinply to illustrate that even the SJICis
not infallible. No Court is infallible, as the
j udges are hunman.

And as Professor Crawford has observed,
this Tribunal is fully aware that the decisions of
t he hi ghest courts of many European countries,

i ncludi ng that of England, are routinely held to
stand in opposition to applicable requirenents of
international law. Indeed a non-exhaustive search

reveal s that at |east on 50 occasions the European
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Court of Human Ri ghts has found a violation of the

Eur opean Convention on Human Ri ghts in cases

originating in the Courts of England alone. That's

just sinply the point.

As to Mondev's claimregarding the SJC s

treatment of LPA's contract claim however, Mondev

first of all stands by its subm ssion on this

ground as set forth on Tuesday.

PRESI DENT STEPHEN: You don't sinply claim

that there was an error of law, do you?

M5. SMUTNY:  No.

PRESI DENT STEPHEN:  No.

MS. SMUTNY: And |I'm about to review that

very quickly.

A few points | would say nay need

clarification foll owing Respondent's subm ssion.

The SJC s holding that in case involving contracts

like the Tripartite Agreenment that |eave terns such

as "price" to be determ ned by fornul ae and

procedures, that a plaintiff nmust, as a matter of

| aw,

i nvoke such fornul ae and procedures in order
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920
to be ready, able and willing, and in order to put
t he defendant in default, was new as a matter of
law. It very clearly, in any event, was not the
basi s upon which the Trial Court handled the | aw
bel ow.

At this point an observation regarding
retroactive application of new rules of contract.
There's nothing wong with a Court, particularly in
a comon-law jurisdiction, articulating a new or
refined rule of law. However, having articulated a
new rul e, established principles of Massachusetts
Law required the SJC to consi der whether LPA could
have been expected to have foreseen that rule 10
years before it was announced and whether that rule
could fairly be applied retroactively to LPA.  That
is the requirenment, that it invoke the fornul ae and
procedures in the contract in order to sustain a
claimfor breach.

PROFESSOR CRAWFORD: | amslightly
confused as to which is the newrule. 1Is it the

rule in the case with the rule about contract or is
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it the square corners rule, as | have been calling
it?

MS. SMUTNY: | nust say, as Professor
Coqui l ette addresses in his opinion, there were
quite a nunmber of startling and new rules, if you
will, in the SICs analysis. It was a very
surprising deci sion.

Respondent ' s- -

PROFESSOR CRAWFORD: So your answer - -

PRESI DENT STEPHEN: What is the answer to
the question that has been put to you--all of the
above?

MS. SMUTNY: All of the above. This is
not something that we're just stating now. This
has been stated in the Menorial, and in the Reply
and in Professor Coquilette's two opinions. He
sets forth very clearly where he takes the view
that there was a significant and serious departure,
and at what point the retroactivity analysis m ght
have taken pl ace.

PROFESSOR CRAWFORD: W th respect to the
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principle of retrospectivity, that's a well-established
princi ple of Massachusetts law, is it

that when a court devel ops what anounts to a new

rule of donestic law, it nmust consider whether it's
fair to apply that retrospectively?

MS. SMUTNY: Exactly. That was the very
next point | was going to make, exactly. The
general principle is that new decisional |aw will
not be applied retroactively in contract and
property cases sinply because parties need to know
the rul es governing conplex contractua
rel ati onshi ps and what will be necessary to protect
those contractual rights in the event of a dispute.
The SJC made no policy analysis as to
retroactivity, although the record was cl ear that
Canpeau and LPA had taken affirmative steps to
protect their contract rights vis-a-vis the City,
on the advice of counsel, based on the law as it
exi sted at that tinme.

This, therefore, was a classic case where

retroactive application of a new rule of |aw m ght
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have been considered unfair and therefore
appropriate, but ultimately the consequence of
applying the newrule to LPA was that the SJC was
left to consider whether, viewed in the |ight npst
favorable to LPA, evidence was sufficient for a
reasonabl e jury to conclude that LPA should have
been excused from any further perfornmance.

The standard for finding excuse did not
require a verbal repudiation by the City. It was,
as the SJC stated itself, the | aw does not require
a party to tender performance if the other party
has shown he cannot or will not perform The |aw
does not insist on futile cerenony. |In this case,
t hat nmeant whether a jury mght reasonably have
concl uded that for LPA to have invoked the
apprai sal and arbitration nechanisns in the
circunmstances of the case would have been a futile
cerenony.

So what was the evidence in the record for
the SJC to consider? It was, in a word,

overwhel ming. First, the appraisal and arbitration
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mechani sns t hensel ves, which were obviously linmted
and not a solution for a party to "abandon" the
Tripartite Agreenent. Moreover, there is nothing
in those provisions that woul d have extended the
drop-dead date, as Professor Crawford inquired, so
that any arbitration ran the risk of running past
January 1, 1989, nor could those arbitration
provi si ons order specific performance by the City
to deliver on a sale.

The City's Real Property Board m nutes,
anot her piece of evidence, fromJanuary 1988, in
which there is the recording that the Board
expresses its desire to receive fair-market val ue
for the Hayward Parcel, abandoning the Tripartite
Agreenent formula; a nenorandum from the Chairnman
of the City's Real Property Board to the City's
Mayor, describing the Tripartite Agreenent formula
as giving a windfall to LPA that should have been
avoi ded; repeated statenments to LPA, even in the
newspaper, by BRA Director Coyle that he wanted to

change the Hayward Parcel deal to reflect a much
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hi gher price for the City.

Here, a word about the BRA. The contents
of the parties' stipulation that the BRA Director
Coyle was left by the Mayor to act as he saw fit,
and that the Mayor considered the BRA as being
responsi ble for dealing with the Lafayette Pl ace
Project, thus, naking all of the evidence as to the
BRA's intentions, acts, omissions relevant to
assessing the likelihood of the City's willingness
to convey the Hayward Parcel at the Tripartite
Agreenent price in the face of BRA resistance.

This evidence was before the SJC, and in the
record, and might have been considered on a renand
on the issue of excuse.

Evi dence of the coercive manner in which
the BRA pl aced various zoning restrictions on the
devel opnent project, including arbitrary buil ding
height limtations, all of which, by the way,
magi cal | y di sappeared the nmonent Canpeau agreed to
pay the market price, this the jury need not have

over | ooked.
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The fact that these zoning obstacles were
used to coerce LPA to conclude an amendnent to the
Tripartite Agreenent was a conclusion the jury

woul d have been free to nmake,

by which the tine the parties had to

cl ose on the Hayward Parcel. That amendnent

established an expiration date on LPA' s option and

closure rights, where no such expiration date had

exi sted previously and which provided no benefit to

LPA what soever, other than the hope that BRA

actually would work to neet the deadline in good

faith, as it promsed it would. An issue for

jury was whether or not LPA was coerced into

entering into that agreenent.

The m nutes of Septenber--

t he

PROFESSOR CRAWFORD: Sorry. You say an

issue for the jury was whether it was coerced.

MS. SMUTNY: I n other words,

reviewi ng the evidence, in a |light

when one is

most favorabl e

to LPA, one could consider whether the jury m ght

have reasonably concl uded,

in the face of al

of

926
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the evidence, that LPA is correct in characterizing
the circunstances under which that amendnent was
concl uded.

PROFESSOR CRAWFORD: It's one thing to say
that it was coerced, as it were, as a relevant fact
in terms of a nore general cause of action. You
never - -nei ther Mondev nor LPA--took the position
that it was coerced in the sense of being invalid
or voi dabl e.

M5. SMUTNY: No, it is the circumstances
of why that agreement was entered into and what it
reflected, in terns of the parties' intentions, and
whet her or not that was or was not a vehicle used
by the BRA to squeeze LPA into forcing basically an
accepted deadline, whether or not that was just, in
the end, a tool used by the BRA to put additiona
pressure on LPA to agree to pay the market price or
this devel opnent is, in effect, never going to go
forward.

The circunstance, as a whole, the jury was

free to |l ook at and nmake its conclusions for itself
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as to what the story revealed. Was this a set of
ci rcunstances that, in any reasonable world, would
have likely have led to the City being willing to
convey the Hayward Parcel at the agreed contract
price, that is the general point that could have
been submitted to the jury.

PROFESSOR CRAWFORD: |Is there anything to
be inferred fromthe jury verdict against BRA,
which was not formally recorded, in respect of the
guestion of coercion?

MS. SMUTNY: | think that there is, and
actually am going to address that in a nonment.

But going on to nore evidence that was
avai l able. The m nutes of the Septenmber 25, 1987,
nmeeting of the City's Real Property Board, in which
the third suppl enental agreement, this drop-dead
anmendnent that inposed the drop-dead date for
closing on the Hayward Parcel, was described by the
City as being "totally in the City's favor. In
fact, would free the City to dispose of the parce

to anot her devel opnent conpany if LPA were unable
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to performsatisfactorily within the option
period."

There was evidence that the BRA Director
Coyl e expressly refused to approve the transfer of
LPA project to Canpeau unless it, and LPA, agreed
to pay the market price for the Hayward Parcel
rather than the Tripartite Agreenent fornula, in
whi ch context, the BRA Director stated bluntly that
he woul d not approve the sale until | get a higher
value for the land, and | don't want you to take
all of that profit and run back to Canada.

The evidence presented by LPA that the BRA
sought to place false tax clains as obstacles, and
a word on this point. There is anple evidence in
the record, and | noted that the Respondent was
careful to refer to unsubstantiated or
uncorroborated statenents by LPA that sworn
statements by the BRA. The fact is that there was
evidence in the record for the jury to consider
that the SJC could have read, in the |ight npst

favorable to LPA, that LPA's clains of false tax
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clainms were justified.

Evi dence of the arbitrary manner in which
the City and the BRA repeatedly created obstacles
in the design review process applicable parcel
i ncludi ng evidence of the City's extraordinary plan
to route a road through the mddl e of the Hayward
Parcel that woul d have destroyed its commercia
devel opnent potential and which, while it renai ned
a live proposal, interjected uncertainty over what
the BRA woul d approve by way of a design, but yet
again, nmagically, disappeared overnight as an issue
the nmonent Canpeau paid the market price.

There were erroneous all egations about the
need for obtaining final designation before LPA
could proceed with the devel opnent. There were
demands that LPA performrepeated traffic studies,
to which the BRA never responded, but which the BRA
conveniently pointed to as an excuse that the
desi gn plan could not be established.

There were attenpts to require a

residential building after a nmajor departnment store
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had been obtained and its participation had been
publicly announced for the Hayward Parcel

There was testinony that when LPA
conpl ai ned of the many del ays, the BRA Director
responded by saying, "That's because you went to
see the Mayor. Next time you go around ne, you
won't be building in Boston any nmore. | |ook after
devel opnent, not the Mayor."

The trial judge hinself--

PROFESSOR CRAWFORD: Which is presumably
sonmet hi ng he woul d have said to an Anerican as
wel | .

MS. SMUTNY: Well, quite possibly.

The trial judge hinself ruled post-tria
that there was sufficient evidence in the record to
support a jury finding that the BRA had unlawfully
attenpted to exact a higher price for the Hayward
Parcel than woul d have been obtained using the
Tripartite Agreenent fornmula. |In short, the record
was very clear that the parties all well understood

the approximate price of the Tripartite Agreenent
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formula, that that fornmula would yield. How else
coul d the BRA have concluded that the formula price
was i nadequate wi thout having to go through the
exerci se of an appraisal process to get an exact

cal cul ati on?

The record equally showed that it was with
such a very clear understandi ng of that price that
the City deliberately resolved not to conplete the
sal e of the Hayward Parcel at the contract price
formula, but rather, inthe City's owm words, to
abandon the Tripartite fornul a.

It is nothing short of inconceivable that
the SJC coul d have applied the standard of
appel l ate review, viewed such evidence in the |ight
nost favorable to LPA, as Massachusetts | aw
required, and still conclude that there was not
suf ficient evidence upon which a reasonable jury
can conclude that the City had expressed an
unwi I I i ngness to performits obligations under the
Tripartite Agreenent, thereby excusing LPA from

commencing the futile cerenpbny of an appraisa
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arbitration.

The SJC clearly did not apply that
standard; instead--and this is where the square
corners comes in--instead pronouncing that private
parties need to be particularly assiduous in
dealing with governnment entities. This is
particularly evidence that they did not view the
evidence in the |light nost favorable to LPA

Private parties nmust be particularly
assiduous in dealing with governnent entities. The
SJC finds that this--well, it finds that this
nmount ai n of evi dence was not enough for a
reasonabl e jury to conclude that any effort to
i nvoke arbitration would have been a futile
exercise, particularly where such arbitration could
not have ordered specific performance by the City.

It's an incredible and surprising result.
The SJC s dismissal of LPA's clains was arbitrary
and profoundly unjust.

Finally, | wish to nake severa

observations regarding the facts in this case as
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presented to this Tribunal. Remarkably |acking in
Respondent's handling of the facts--

l'"msorry?

PRESI DENT STEPHEN: Can | ask you
somnet hi ng?

M5. SMUTNY: Yes.

PRESI DENT STEPHEN: What difference did it
really make, as a matter of law, to apply the
square corners, if that's what it's called, rule?
The other general proposition that the SJC put
forward woul d have been sufficient in itself
wi t hout any reference to square corners, would it
not, to find agai nst Mondev?

MS. SMUTNY: That - -

PRESI DENT STEPHEN. That is, the genera
proposition that it put forward about it is that--

MS. SMUTNY: The apprai sal procedures,
that that woul d have been enough?

PRESI DENT STEPHEN: Yes.

MS. SMUTNY: Yes, | think the square

corners was pile-on by the SJC- -
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PRESI DENT STEPHEN: Square corners really
adds nothing, does it, to the requirenments that
Mondev woul d have had to conmply with?

MS. SMUTNY: It was the nail on the coffin
on the question of whether or not there was
sufficient evidence to refer back to a trior of
fact on the question of excuse. Because,
basi cally, what happens is that the SJC determ nes
that LPA could not have shown ready, able, and
wi | ling, could not have put the City in breach
unless it invoked the arbitration procedures.

So then the question is, okay, well, what
about excuse? |Is there enough evidence in the
record to subnmit this question back to the jury?
And in analyzing all of that evidence, which it
shoul d have been doing in the |ight nost favorable
to LPA, and it parses out just pieces of evidence,
clearly, disregarding enornous quantities of
evi dence that woul d have been relevant to the
poi nt .

It is in that context that it throws in
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the observations and, in any event, here's a
private party dealing with a government. They
shoul d have been particularly assiduous to conply
with the obligations, and for that reason it's sort
of the nail on the coffin of saying, you know,
we' re just not persuaded that this could have been
enough. This | think is indicative of how the SJC
was view ng the evidence not in the |ight nost
favorable to LPA

Well, the general several additiona
obligations regarding the facts in this case.
Remar kabl y | acki ng, in Respondent's handling of the
facts, is any discussion of the undeni abl e evidence
that the City and the BRA resolved not to accept
the Tripartite price for the Hayward Parcel. It is
proverbi al el ephant sitting on the table. The City
and the BRA were deternmined to get market price.
Everything that ensued flowed from that fundanenta
fact.

Vi ewed through the lens of that essentia

poi nt - -
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PRESI DENT STEPHEN: Sorry. We
Australians, the el ephant on the table has just
been expl ained to ne.

MS. SMUTNY: Ch, |I'msorry.

[ Laughter.]

MS. SMUTNY: Viewed through the | ens of
that essential point, the jury saw right through
the argunents that the City and the BRA had
presented at trial, argunments that Respondent has

rehearsed for you again in these proceedi ngs, no

doubt with the active assistance of the | awers for

the City and the BRA who argued the case bel ow and
who have been present during these hearings.

If this Tribunal is a not suprene
appel late court, it is also not a suprene jury.
The jury saw the witnesses for thensel ves, they
observed their denmeanor, made assessnments about
whose version of the story was nore credible, who
was shifting in their seat when speaki ng and who
was not, and the jury was persuaded that LPA's

version of the story is the truthful version.
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I ndeed, the jury was persuaded that LPA suffered
| osses in the amunt of $16 million, as a
consequence of the City's and the BRA s conduct
towards it.

The unrebutted evidence in the record
denonstrated that $16 nmillion was the difference
bet ween the nmarket price for the Hayward Parcel and
the formula price fromthe Tripartite Agreenent,
representing the value of that contract right as it
was deprived to LPA.

In addition, the jury answered the specia
guestions presented to themin such a way as to
make it clear that they were persuaded that the
evi dence denonstrated that both the City and the
BRA pl ayed a hand in depriving LPA of the val ue of
its rights. O course, this Tribunal is not bound
by the jury's verdict. Entry of judgnment would not
have made a difference, however, in that regard.

As the Tribunal in the Anto Asia v.

I ndonesi a case noted at paragraph 177, and |'m not

sure if it's already in the record, but we have an
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extra copy if it's not, in any case, an
international tribunal is not bound to follow the
results of a national court. The point is the
jury's verdict is evidence, and highly conpelling
evidence. | wll address certain basic questions
now t hat were touched upon in the presentations.

The significance of the jury's finding
that the BRA had tortiously interfered with LPA' s
contract dealings with Canpeau. It is quite
evident that the jury was persuaded, as the tria
court noted the evidence anply supported, that the
BRA had unlawfully attenpted to exact a higher
price for the Hayward Parcel, and that it was
strong-arm ng LPA

One of the ways in which it sought to
exact the higher price was by blocking the sale to
Canpeau. The evidence of the BRA' s intentions on
that score is very clear. The jury clearly was in
a position to conclude that the BRA s denpnstrated
bad-faith notivation tainted the exercise of its

governmental authority through its acts and its
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om ssions. The jury was clearly in a position to
conclude that the tortious interference consisted
of the many acts and omi ssions of the BRA that
served ultimately to prevent Canpeau from ever
bei ng abl e to exercise the Hayward Parcel option in
LPA' s pl ace.

Respondent's 56-day argunment quite sinply
is nonsense. |In short, following nore than two
years of dealing on this issue with LPA, in which
the BRA made its views abundantly clear, the BRA
clearly manifested its intent to use the 121
approval process anpng the many other tools inits
bag as another neans to coerce the higher paynent
it demanded.

Anot her point | think that needs sone
clarification. Let us dispel the notion that there
i s anything inconsistent about LPA's position in
t he Massachusetts proceedi ng and these proceedi ngs
regardi ng the significance of the delays in the
design review process and the fact that the City

mani fested its unwillingness to convey the Hayward

940



10

11

12

13

14

15

16

17

18

19

20

21

Parcel at the Tripartite Agreenent price.

The all eged inconsistency relates to the
argunents regardi ng the scope of the nortgage,
which the Tribunal will recall, of course, was
never an issue in the litigation below. Be that as
it may, Cainmnt has explained that in trying to
assess what is neant in the nortgage by excluding
rights to devel op parcels adjacent, it becones
clear that it can only refer to the option
contained in Section 602; that is, the right to
purchase is the right to purchase the devel opnent
rights. In that sense, the concepts are |inked.

But whet her LPA coul d purchase those
rights to devel op sonet hing was not dependent on
what ultimately that sonething would | ook |ike.
These are the separate questions. Thus, the
purchase of the Hayward Parcel was not contingent
upon obtai ni ng approval for particul ar devel opnent
pl ans. That was the position taken in the
Massachusetts courts, and that's conpletely

correct.
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For all of Respondent's nel odrama on the
point, there is nothing inconsistent in Claimnt's
case. O course, one nmust bear in mnd that LPA
was pursuing several things at the same tine, as
one woul d expect in a project such as this. It
sought to purchase the air rights, which it
absolutely was entitled to purchase. LPA could not
get the City to close on that sale. The jury was
confronted with the question of why that was.

At the same time, of course, LPA continued
to pursue, with the BRA in the so-called design
revi ew process, what it was that woul d be devel oped
on the site, which required a spirit of cooperation
if progress was to be made. Here, the BRA refused
to cooperate, interjecting one obstacle after
another. It, thus, becanme clear that even if LPA
could force the point on the sale, which it could
not, the project would be in jeopardy, in any
event, as the BRA refused to nove forward on design
review as a neans of trying to exasperate LPAto

the point that it would agree to pay the narket
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price.

These del ays are not, by the way, without
costs to devel opers. The uncertainties that were
per petuated were already jeopardizing the orderly
conpl etion of the project. And partners, like
Bl oom ngdal e's, which were hard to attract in the
first place, could threaten to wal k out, and
exi sting partners, |like Swi ssotel and other
retailers that had faith that the conpl eted project
was going to start to have problens. The whole
project is jeopardized with such delay and
uncertainty regarding the ternms of its conpletion

Al so, the enornmous |oss to a devel oper
when a major project fails should al so not be
overl ooked. So, to keep it alive, LPA agreed to
the drop-dead date when that was insisted upon
The alternative was to accept conplete |oss at that
poi nt. When Canpeau surfaced, as a neans of both
litigating | osses and possi bly keeping the project
goi ng, LPA sought to transfer to Canpeau, which it

ultimately did, accepting sizable |losses in the
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process. Enpty references to the nillions that
were agreed with respect to the transfer is beside
the point. |If sonething is worth $30 nmillion and
you accept $5 million, how do you not suffer
tremendous | osses?

The point is that the City and the BRA
continued to abuse their regulatory authority in an
effort to coerce LPA, and then Canpeau, into paying
mar ket price. |Indeed, the evidence that the BRA
abused its governnmental authority is there, and
overwhel mingly so, likewi se, the City. Note the
stipulation regarding the BRA's role. This is the
stipulation regarding earlier, which this Tribuna
need not ignore.

In any event, even if the City did not
breach its contract obligation, as defined by
Massachusetts |law, the evidence is very strong that
it, together with the BRA its devel opnental arm
abused its government's authority to cheat LPA out
of its contract rights. The BRA was the City's

devel opnent arm Mayor Flynn | et BRA Director
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Coyle, "act as he saw fit," and so he did. He
broke contracts because he felt like it.

And when he had LPA strapped over a
barrel, holding LPA s project devel opment hostage
with delays that were thensel ves costing LPA
enormous suns of noney, the BRA coerced a drop-dead
date. Here, one may note that the notion that
placing a limtation on otherwise unlimted rights
added value to the right is nothing short of
fanciful. Obtaining a contract prom se in exchange
that the governnment agency will exercise its
governnmental authority in good faith is a very sad
reflection on what night have been if the BRA had
not prom sed to do so

Sir Ninian Stephen earlier inquired, what
of the fanpus reasonable man and how m ght the
Tribunal take stock of the case before it
objectively and wi thout subjective prejudices?

Cl ai mant woul d submit that the | aw does
not require this Tribunal to be blind to the

commercial realities. The only reason the Second
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Amendnent was concl uded was to force a concession
out of LPA to hand BRA another tool to coerce
mar ket price.
Finally, for all of the regulatory issues
t hat hanpered the conpletion of the design review
process that Respondent insists on repeating were
within the authority of the BRA and the City to
rai se, this Tribunal need not ignore, as this jury
certainly did not, that every one of those
regul atory obstacl es di sappeared overni ght the
nmonment Canpeau paid the price. The proposed road
t hrough the parcel that hung as a cloud of
uncertainty over the project for years dissol ved
i medi ately. The | POD restrictions becane a
noni ssue. Traffic flows are i mediately resol ved
and so on.
The jury saw right through the entire line
of argunent resuscitated for you here by
Respondent, and this Tribunal can do so as well
Finally, this Tribunal need not ignore the

conpel l'ing evidence of the intended connection
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bet ween Phase | and Phase II. Wen the City and
the BRA deprived LPA of the benefit of adding Phase
I'l, the foreseeabl e consequence is that they placed
the entire project in jeopardy.

I will nowturn to Sir Arthur Watts,
unl ess we want to stop for a coffee break first,
who will conplete the--

PROFESSOR CRAWFORD: Ms. Smutny, you have
just argued very persuasively, if |I my so, that
there was an abuse of regulatory authority by BRA,
whi ch ambunted to an abuse in 1105 terms. |n order
to understand that, there are two essentia
el enents: One is the jury verdict, which is
necessarily inplied a judgnment by people who had
seen the evidence and heard the w tnesses that
sonmething |i ke that nust have happened; and,
secondly, the conmercial realities.

The problemis, of course, that NAFTA
wasn't in force at the tine. M understanding is
that the Cl ai mant accepts that there couldn't have

been a breach of NAFTA, in respect of the acts of
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the BRA as such, and therefore, fortunate or
unfortunate, doesn't that reduce Mondev's claim in
effect, to a claimto be properly treated in
respect to whatever its Massachusetts |aw rights
may have been on the 1st of January 19947

Isn't that the gist of the NAFTA clainf?
And could you argue that claim just briefly,
before hearing Sir Arthur Watts? Could you argue
or perhaps even repeat, just synthesize that claim
interms of 1105.

M5. SMUTNY: O course. Well, of course,
first of all, the issue of the denial of the
recourse is | think clear on how that works, but
that relates to the Massachusetts | aw.

Insofar as this Tribunal concludes that
the acts of the City and the BRA were in violation
of international |aw tantanmount to an
expropriation, if | mght use the words, this
Tri bunal can consider what Sir Arthur Watts will
di scuss nore fully, as to howthat will relate to

Mondev's cl ai munder 1110, and insofar, also, as
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Sir Arthur Watts will discuss, the tenporal issues
on the additional 1105 claim

So the point here is that to the extent
that this Tribunal concludes that the underlying
acts of the City and the BRA not only were
viol ative of Massachusetts |law, but at the sane
time, in a parallel, if you will, violation of--well, a
taking, a taking at that tinme, that |ays
the basis for this Tribunal to consider the 1110
argunments that will be discussed in a moment, in
particul ar.

PRESI DENT STEPHEN: But ny question really
relates to 1105. | assune that Sir Arthur will
deal with 1110. But if you were to take the view,
hypot hetically, that the project had been
term nated by a conbination of events prior to 1994
and that what was |left out of all of that was a
series of clains by LPA/ Mondev arising fromthose
events, the key prem se of those clainms was
actual ly uphel d by the Massachusetts trier of fact--in

respect, presumably, there was at |east an
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i nference of bad faith of lack of regulatory |aw or
i mproper purpose in the jury finding, even though
it was set aside.

The question is what's the basis for an
1105 claimin respect of the treatnent of that

Massachusetts claim as from 1st January 19947

MS. SMUTNY: | want to nmake sure that |'m

following you correctly. So Mondev's clains are
that the denial--and |'mjust going to repeat and
cover ground again.

The denial of a renedy for the violations
of Massachusetts law, the grant of imunity in the
circunmst ances of this case, that's an 1105
violation due to the failure to provide the renedy
under Massachusetts |law. Obviously, we are not
tal ki ng now about the contract claimand the SJC s
treatnment. That's one manner in which 1105 was
vi ol at ed.

The other manner, again, apart fromthe
SJC s contract claimtreatment, is the one that |

know Sir Arthur Watts will deal with again, as he
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dealt with before, is the continuing failure to

provide a renmedy for the Massachusetts |law, well,

the continuing failure to provide a renedy that Sir

Arthur Watts will discuss again. |

don't want to

try to cover it in the short ground because it

t akes sone expl anation,

and | know that this is

exactly what Sir Arthur Watts intends to address

for you. O course,

Article 1110 claim

together with that, the

PROFESSOR CRAWFORD: | wouldn't dare to

suggest that | would prefer to hear you answer the

guestion than Sir Arthur Watts.

[ Laughter.]

M5. SMUTNY:

Fai r enough.

Well, if there are no further questions,

at your disposal, whether we should break or

conti nue.

PRESI DENT STEPHEN:

why we shoul d not break for coffee?

af fect your time schedul e?

MR, WATTS:

M.

Pr esi dent,

I's there any reason

How does t hat

froma tine
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poi nt of view, subject to any questions that m ght
be posed by the Tribunal, we are all right.

PRESI DENT STEPHEN: I n that case, we
adj ourn now for a quarter of an hour.

MR, WATTS: Thank you.

[ Recess. ]

PRESI DENT STEPHEN: Sir Arthur?

MR, WATTS: Thank you, M. President.

M. President and nenbers of the Tribunal,

this is the |ast oral pleading on behalf of the
Claimant in this arbitration. At the end, | wll
sumrari ze the Claimant's case as it now appears in
the light of this week's hearings, and then | wll
set out, formally, the Claimant's final subni ssion,
but, first, | will respond, necessarily briefly, to
a nunber of points raised by the Respondent during
its first round oral pleading.

The present statenment will, therefore, be
a matter of response and sumary. It will add no
new argunments to those which are already famliar

to the Tribunal and the Respondent. As this is the
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Claimant's | ast opportunity to address the

Tribunal, | venture to express the hope that the
Respondent's closing statement will sinmilarly be
limted to response and summary and will avoid the

presentation of any new argunents to which the
Claimant will, by then, have no opportunity to
respond. The Claimant is confident that it can
rely on the Respondent and the Tribunal in this

respect.

M. President, | should first |like to dea

with certain factual matters, particularly insofar
as they concern that aspect of the Respondent's
breach of Article 1105, which involved the

m sconduct of the City and the BRA.

So far as the Respondent has troubled to
deal with the facts relating to the way the City
and the BRA behaved in their dealings with Mondev
and LPA, one thing is notable. The Respondent did
nothing to deny the fundanental point in the story;
nanmely, that after taking office in January 1984,

the new City adm nistration of Mayor Flynn and

953



10

11

12

13

14

15

16

17

18

19

20

21

Director Coyle nade up its mnd to get around LPA's
contract right to the favorable price for its
option to purchase the Hayward Parcel. The City
and the BRA were determ ned to get out of their
contract with LPA, even though LPA had conpl eted
everything it was obliged to do in Phase I. That's
the basis for everything that happened thereafter

In my opening statenent on Mnday, | put
it like this, the Boston authorities, | said, and
quote, "determ ned steadily and intentionally to
erode the value of Mndev's investnent under the
Tripartite Agreenent until the stage was reached
when Mondev had been deprived of its investnent
property altogether. It had, quite sinply,
deternined, fromthe nonent the new administration
took over, to disregard the Tripartite Agreenent,
t her eby depriving Mondev's investnent of value."

| continued, "That was the essence of the
matter. Understand that, and everything else falls
into place." |, then, the Tribunal may recall

made an observation about the "snell test." That's
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in the transcript, Volune |, at Page 20.

Not a word from the Respondent has
contradicted or altered the essential centerpiece
of the story. While Mondev has relied for its
factual presentation alnost entirely on testinony
and documents introduced in the Massachusetts
trial, as heard, reviewed, and passed upon by 12
jurors over 14 days of trial, leading to the
resulting verdicts with which we are all so
famliar, it is the United States which has
repeatedly and sel ectively used excerpts and
sni ppets of that evidence, while ignoring nmuch of
the evidence that was plainly so damaging to the
City and the BRA

In fact, it is particularly notable that
the United States, in nine hours of presentation
this week, has not so nuch as devoted one sentence
to the extensive trial evidence that the City and
the BRA had decided by |late 1987 that LPA, and

| at er Campeau, would never be allowed to close on

the Hayward Parcel within the option period without
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payi ng ful |l -market val ue and abandoning the
Tripartite Agreenent formul a.

The record is unequivocal. The City's
intent to deprive of LPA of the formula price for
the Hayward Parcel, and deferred | ease paynents for
the garage, are recorded in public statements by
Director Coyle to the press, in official mnutes to
BRA Board neetings and in direct conversation with
LPA' s executive officers, all put in evidence
before the jury and accepted by it.

I nstead, what we had was an exercise in
hi ghly sel ective deconstruction, a fashionable form
of literary criticismthese days--fashionable, but
not necessarily valid or effective as |ega
anal ysis. The Respondent chose to go through sone
of the items invoked by the Claimant to discuss
whet her they were, thensel ves, wongful or whether
they ambunted to a taking and al so was nentioned of
t he changi ng buil di ng height restrictions, the
constantly evolving traffic review problens and so

on.
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Thi s approach is quadruply defective. 1In
the first place, it is selective. Go through al
of the evidence presented by Mndev, as the jury
did, and then the approach m ght have sone
validity. But, in fact--and this is the second
defect--even then it is without validity, for
Mondev does not deny that in certain of those
matters the City and the BRA acted within powers
and discretions which they |lawfully possessed.
That's not the point, however.

Mondev' s argunent, which the Respondent
singularly failed to deal with, is that one nust
take all of those individual exercises of
bureaucratic regulation as a whole, |ook at them as
a package, as the jury did, and it is then apparent
that the City and the BRA, in pursuit of their
initial determ nation that they had nade to deprive
LPA of its rights under the Tripartite Agreenent,
enbarked on a course of harassnent of LPA, using
and abusing their regulatory powers to achieve

their ends. The Respondent has been counting the
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trees, without realizing that it is lost in the
woods.

The third defect in the Respondent's
approach is that, if it is going to be selective,
it mght at least, in trying to present the facts
in a different light than that in which Mndev
presented them in fairness, take the trouble to
present a credible picture of the actual events.

I nstead, sone notable distortions have been all owed
to creep into the Respondent's account. Let ne
gi ve an exanpl e, one of which the Respondent was so
found that he's referred to it nmore than once.

The Respondent indicated that the jury's
finding that there had been a tortious breach of
contract depended solely on the fact that there had
been a 56-day delay when the LPA needed the BRA's
approval for the sale to Canpeau. That is quite
sinmply nonsense. It conpletely ignores what was
going on at the tinme. The full facts were
expl ained to the jury.

The jury heard that when LPA needed
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exactly the sane approva

interest in Hotel Lafayett

959
in order to sell the 50-percent

e to Swi ssotel

The transfer was approved very quickly in a matter

of weeks.

The jury heard t

hat Director Coyle had

said privately to LPA, and publicly to the press,

that the City and the BRA wanted full present-market val ue

for the Hayward Parcel, as well as

ot her extracontractual concessions before BRA woul d

approve the sale. The jury had before it relevant

m nutes of the Real Property Board nmeeting, from

which it could draw the concl usion that w thout

t hose concessions, no appr

oval woul d be given.

The jury heard LPA Project Director

Otieri testify that after

t he public announcenent

of the Canpeau sale in Novenber, all comrercia

activity at the mall was f
del ay after January woul d

vi abl e comercial entity.

rozen and that further

destroy the mall as a

It was also the fact that two BRA Board

neeting cycles in Decenber

and January had passed
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with Director Coyle refusing to put the application
before the Board, before it was then w thdrawn in
early February 1988. Equally, there was no

i ndi cation by early February that Director Coyle
woul d ever put approval of the transfer on the BRA
Board agenda.

Previ ously, Canpeau/LPA, having
reluctantly agreed, by nid-January, to all of the
extracontractual sessions demanded by BRA, except
the full-market price for Hayward Parcel, they had
written to Director Coyle to say that, for business
reasons affecting direction of the nmall, they had
to have the BRA' s decision by the Board neeting on
25 January, |latest.

There was, therefore, a whole saga before
the jury. To suggest that the only reason why the
BRA was found to have acted tortiously in relation
to the contract with Canpeau was that there was a
56-day del ay, grossly underrepresents the truth of
the matter. There was a whole record of dealings

concerning this claim involving the BRA LPA and
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Canpeau, which was deployed in full before the
jury, in a trial which |asted 14 days, from which
the jury was able to conclude that the BRA s
conduct did amount to tortious interference.

They heard all of the evidence, they saw
all of the docunents, they saw and heard the
Wi t nesses and observed their deneanor, and they
then said, yes, the BRA did wong. It did
tortiously interfere with the contract.

Now counsel for the Respondent made a
poi nt of suggesting that it was di sadvantaged by
the unavability to it of relevant records of the
trial period. M. President, the nost powerfu
government in the world can't get hold of the
rel evant records? And in any event, the list of
the parties' representatives at these hearings
i ncludes, for the Respondent, M. Shapiro, the
chief trial counsel for the BRA in the
Massachusetts proceedi ngs we've heard so much
about. Their Respondent knows perfectly well what

happened at the trial
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The fourth point I'd make relates to the
Respondent's rat her cavalier disregard for the
Massachusetts jury. It doesn't count, says the
Respondent. It's findings on tortious interference
was never a binding judgnment. Massachusetts
courts, with their long history, are proudly held
up as nmodel s of right-thinking decision nmaking.

The decisions of a jury, with an even | onger
denocratic tradition can, on the other hand, be
di sregar ded.

M. President, Mndev does not assert that
this Tribunal is, in some way, |legally bound by the
jury's findings, but Mondev does assert that they
are the best and nost conpelling evidence of what
actual ly happened. On all of the factual issues
whi ch Mondev has put before the Tribunal, the jury
has al ready considered the evidence in depth. The
jury saw the docunents, heard the argunents, saw
and heard the witnesses, all of this over 14 days,
and it reached its clear findings that the City had

breached the Tripartite Agreement and that the BRA
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had tortiously interfered with the sale contract
wi th Canpeau, and the trial judge was satisfied
that there was anple evidence to support the jury's
findings, and those findings were not, to say the
| east, favorable to the City and the BRA

This must be conpelling evidence for this
Tribunal. Lest the Respondent is really seeking to
el evate the Tribunal to the position of a super
jury which can assess the situation better than the
real jury, which saw and heard the evidence over an
extended period. Respondent inplicitly invites the
Tribunal to reach conclusions on matters of fact
which are different fromthose reached by the jury
that wi thout the advantages which the jury itself
had.

This Tribunal has sat for a week, and nuch
of the tinme has been devoted to nonfactua
argunment. The Massachusetts court sat for tw ce as
long and dealt alnost entirely with factua
matters. The jury's findings cannot be, and have

not been, set aside as factually incorrect.
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The Respondent has sought a further way to
avoid the jury's findings by saying that the BRA
had strong argunents to show the SJC that the
jury's findings were unsupported by the evidence--perhaps.
But however that nay be, if the BRA had
argunments to show that the jury was wong, it can
safely be assuned that LPA had equally, at |east,
strong argunents to show that the jury was right.

The only facts you have are that the jury
decided as it did, and that the trial judge, who
al so sat through all of the evidence and witness
heari ngs, concluded that there was anple evidence
to support those findings.

Overall, the Respondent has sought to
represent the City and the BRA as havi ng behaved as
nor mal bureaucraci es, going about their business in
a normal and, if | may so, in a normally dilatory
way.

This is not a convincing response to
Mondev's denonstration of a whole course of

systematic and i ntentional m sconduct, pursued with



10

11

12

13

14

15

16

17

18

19

20

21

the clear and publicly-expressed intention of
depriving Mondev of its reasonably expected benefit
fromits investment.

O course, normal bureaucracy is precisely
the argunent that the City and the BRA urged so
very unsuccessfully on the jury. The Tribunal, in
the recent award in CME v. Czech Republic, had the
right response to this line of argunment, and
quot e:

"The Council's," that's the Media Council
the Tribunal will recall, "The Council's actions
and inactions, however, cannot be characterized as
nor mal broadcasting regul ations in conpliance and
in execution of the law. Neither the Council's
actions in 1996, nor the Council's interference in
1999, were a proper part of adm nistrative
proceedi ngs. They nust be characterized as actions
designed to force the foreign investor to
contractually agree to the elinination of basic
rights for the protection of its investnment in 1996

and of action in 1999, supporting the foreign
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i nvestor's contractual partner in destroying the

| egal basis for the foreign investor's business in
the Czech Republic." That's at paragraph 603 of
the award.

Let me now turn to the question of what
Article 1105 neans and, in particular, to four
matters.

First, there is the notorious
interpretation of 31 July 2001. | do not need to
say anything at length in response to Respondent's
comments on this. Nothing which M. Clodfelter
sai d suggested in any way that the interpretation
ran counter to any substantive argunment advanced by
the Claimant. One respect in which it nmght have
done so has been clarified by M. Clodfelter's
remarks, and to that | will now turn.

For the second aspect of Article 1105's
meani ng, which |I should like to nention, is the
reference to full protection and security. 1In ny
remar ks | ast Monday, | raised the question whether

that phrase applies to investnents. M. Codfelter
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expressed surprise that | should have any doubts on
the matter. What he said was, and | quote, "W
agree that the sets of standards which make up the
i nternational |aw m ni mum standard, including
principles of full protection and security, apply
to investnments." That's in the transcript, Volune
11, at Page 683.

It seens to be clear that there is no
reason to doubt that the full protection and
security applies to investnents. The C aimant, and
| trust the Tribunal, takes note of his remarks in
that sense. | nmeke this point because, as | nade
clear, ny original comment in which | raised the
i ssue was derived fromwhat the Respondent very
clearly said in its Counter-Menorial at Page 37,
which was in a different sense.

The Claimant is glad to note that the
Respondent has wit hdrawn that previous statenent
and now accepts that full protection and security
applies to an alien's investnents just as much as

to other aspects of an alien's interests.
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The third aspect of the nmeaning of Article
1105, of which I would like to coment is M.
Clodfelter's dislike of what he referred to as the
nmerely subjective quality of the fairness and
protection provisions, which he so evidently woul d
like to interpret out of existence. This was
linked to his criticismof the Claimnt's
preference for the ordinary nmeaning of the terns
used.

There is a whole | ot of confusion here.
The worry, apparently, is that words |ike "fair and
equi tabl e" nmight be given a neaning of the kind
whi ch the nonl egal person in the street would give
them rather than a neani ng which would reflect the
| egal framework within which they were being used.
This, of course, interesting that the Respondent is
frightened at the prospect of what the nman in the
street mght think, but |eave that aside.

If that is the Respondent's worry, then
think it may be set aside. Claimant is sure that

the Tribunal would have recognized, in the
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Claimant's reference to the ordinary nmeaning of the
words, a reference to Article 31 of the Vienna
Convention on the Law of Treaties, which tal ks of
interpreting treaty terns by giving themtheir
ordinary neaning in their context and in the |ight
of the object and purpose of the treaty.

M. Clodfelter's further objection to the

"fairness and protection phrases," that they were
too subjective, is equally m splaced. O course,
they are phrases which call for a measure of
appreciation by the Tribunal, equally, of course,
by the parties in presenting their cases.

Of course, that appreciationis, in a
sense subjective, even within the international
| egal framework within which the terns are used,
the Cl ai mant says what it nmeans that they nean,
just as the Respondent counters with what it
considers themto nean, and ultimately the Tribunal
will say what they really do nean. But that

process is not a ground for criticizing the

enpl oynment of the terns in question.
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Any adjective calls for appreciation.
It's an inescapabl e process, and that appreciation
is what Tribunal's are for, anpongst other things.
Fair and equitable are no nore to be criticized for
bei ng subjective than are such common | egal notions
as the reasonabl e man, due process of |aw and so
on.

In using the term "subjective," counse
really seemed to nean sinply that they were phrases
which could | ead the appreciation of their
application to particular circunstances wholly at
the unfettered discretion of a Tribunal, but that
woul d never be the case with treaty ternms which
bot h because they are treaty terns and because
Article 1102, paragraph (2), of NAFTA says so, have
to be interpreted in accordance with internationa
[ aw, including the particular framework established
by the context in which they are used and the
obj ect and purpose of the treaty in question.

Mor eover, linking the "fairness and

protection" phrases to the phrase "treatnent in
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accordance with international |aw " does not solve
the subjectivity problem insofar as one exists,
for the standard contained in that |evel of
treatment is replete with words calling for
appreciation, "due diligence," "arbitrary"

"unjust," and so on.
From a practical point of view, the
Respondent has advanced no argument show ng that,
by incorporating the "fairness and protection”
phrases within the notion of treatnent in
accordance with international |aw, any substantive
argunment advanced by the Claimant is affected. As
I have noted, the one argunent to that effect has
now been withdrawn. Even if had not been, it was,
as | showed on Monday, wong. The reference is to
the transcript, Volune |, Page 230.

Accordingly, it really is enough that
terms used in the Treaty are to be understood in
their context as part of the particular Treaty in

question. It is in that sense, that the C ai mant

will continue to rely on the "fairness and
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protection" phrases.

PROFESSOR CRAWFORD: Sir Arthur, | think
it's fair to sunmarize M. Clodfelter's argunent as
being that the words "fair and equitable,” and so
on, in 1105 are sort of hieroglyph, that they're
not an operative phrase, they are a reference to a
standard contained in the traditional cases dealing
with protection of aliens going under the rubric
m ni mum standard of treatnment, and therefore that
it's an error for a NAFTA Tribunal to ask the
gquestion was this treatnment fair and equitable or
even to ask the question was it unfair and
i nequitable; rather, to ask the question can we
find evidence of a specific standard in the
traditional case |aw, whether using phrases like
"arbitrary" or whatever against which to judge the
parti cul ar conduct.

Qobviously, the framework within that
argunment was nostly put was the concept of denia
of justice, where there are cases saying that

deni al of justice has to be sonething relatively
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out r ageous.

How do you respond to that argument?

MR, WATTS: Well, | think, if | my say
so, Professor Crawford, the primry answer has to
be that Article 1105 says what it says. It talks
about treatnent in accordance with internationa
law, including full protection and security or
including fair and equitable treatnent. So far as

the Claimnt is concerned, those phrases have a

nmeani ng, they may have a nmeaning within the context

of the international |aw standard of treatnent, but

they are not to be disregarded in relation to
i nvest ment s.

| could, perhaps, at this stage, M.

Presi dent, just avert to a question which Professor

Crawford put yesterday, when he inquired about the
origin of fair and equitable treatnent, and

Clai mant would like to draw the Tribunal's
attention to a recent study prepared by the UNCTAD
Secretariat as to that ternmis origins. W do have

a copy which we will make available to the
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Tri bunal

M. President, that now brings nme to the
fourth aspect of Article 1105's nmeaning, which I'd
like to address briefly, and it concerns the
content of the customary international |aw standard
of treatnment of aliens and its application to the
circumst ances of this case.

Here, | have to say that the Respondent
has failed to grasp the Claimant's argunent.
Perhaps that's the Claimant's fault, but | don't
think so, and has consequently m sunderstood the
signi ficance of the distinction which it itself
i ntroduced into the argunment between prinmary and
secondary rules of international |aw

The Claimant's argunment is sinple. It
mai ntai ns that customary international |aw sets
standards for the treatnment of aliens. As part of
that treatnent, States are obliged to protect
aliens in their property as nuch as their persons.

PRESI DENT STEPHEN: |'msorry. | missed

that |l ast word. As nuch as?
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MR, WATTS: In their property as much as
their persons.

PRESI DENT STEPHEN: Their persons, yes.
Thank you.

MR. WATTS: The protection which States
are obliged to afford an alien has a twofold
aspect. On the one hand, there is the protection
fromwongful conduct affecting the alien's rights;
on the other hand, there is the judicial protection
of the alien's rights should they, unfortunately,
be subject to misconduct. That double aspect to
the protection due to an alien is part of the
treatment required in accordance with internationa
I aw.

Accordingly, a primary rul e of
international law stipulates that a host State
must, as a part of the treatnent it is required to
give aliens, protect aliens' rights. That prinmary
rule of international lawis in two parts. Protect
aliens' rights fromwongful conduct and allow t hem

redress shoul d wrongful conduct occur
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What the Respondent fails to see or at
|l east to appreciate is that that reference to
redress is not, fromthe point of view of
international law, part of a secondary rule, that
reference is to donmestic |aw redress as part of the
primary international rule stipulating, as part of
the treatnment to be accorded to aliens, that they
be protected.

Now, when that primary international rule
is violated, then there conmes into play the
secondary international rules about forns of
reparation at the international |level. The
Respondent's failure to appreciate this leads it to
fail equally to address adequately, or even at all
the proper significance of the Clainmnt's argunent
that the breach of the primary obligation
constituted a continuing violation of internationa
| aw which lasted until well after the entry into
force of NAFTA.

Equal |y, the Respondent failed to respond

to the Claimant's argunent that nothing in the
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Clai mant's argunment was inconsistent with Article
28 of the Vienna Convention on the Law of Treaties.
That is the article about nonretroactivity; indeed,
on the contrary, that the Claimant's position was
fully in accordance with how the International Law
Commi ssi on expl ai ned that article.

Well, I"'mstrictly correct. There was a
response. It anobunted to a one-sentence repetition
of the bold and unsupported proposition that the
Claimant's argunment is contrary to Article 28.
That's in the transcript, Volume II1l, at Page 538.
That is not a response, it's a capitulation.

The Respondent al so repeated, scarcely
wi t hout variation, its witten contention that the
Cl ai mant' s argunment involved inporting into NAFTA
the full panoply of renedies known to custonary
i nternational |aw, whereas, NAFTA carefully limted
the avail able renedies. This, again, reflects the
Respondent's total failure to appreciate or address
the Claimnt's argunment regarding the relationship

bet ween donestic |aw and the international |evel.
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As | have explained, the primary
international rule requires that aliens be treated
to an approved standard, and if they are not, be
granted appropriate redress. That redress is, in
the first place, a matter of donestic law. It wll
deci de what kind of redress is appropriate in the
light of donestically avail abl e procedures.

If that domestic redress is not
forthcoming, then there will be a breach of the
primary rule of international |aw which, inits
turn, will call for, if the breach is indeed
established, the application of reparation in
accordance with the secondary rule of internationa

| aw.

That secondary international rule will, of

course, be governed by whatever other rules of
international law are relevant. |f they exclude
certain forns of reparation and only allow others,
as in NAFTA, so be it. In no way whatsoever are
the renedi es available in customary internationa

| aw i ncorporated either into donmestic law or into
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what ever Treaty prescriptions may be applicable at
the international |evel.

Let me now turn, M. President, to the
Respondent's observations on the tenporal issue,
nanmely, how it is that there is, in all of the
ci rcunstances, a breach of Article 1105 during the
ti me when NAFTA has been in force; i.e., since the
1st of January 1994.

The Respondent's argunents fail totally to
t ake proper account of two separate sets of
di stinctions, both of which are very
straightforward. The first distinction is that,
agai n, between international |aw and donmestic |aw
the second is that between the occurrence of
certain facts and the breach of a rel evant
obl i gati on under NAFTA.

Under Article 1105, it seenms to be agreed
that we are really, in this context, talking about
what | may call the misconduct claim for it is, |
am sure, agreed that the judiciary claim if |I may

call it that, is not troubled by a tinme-bonb
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probl em

The nmi sconduct claiminvolves the rules of
i nternational |aw about a host State's conduct
towards aliens. One of those rules prescribes that
a host State must afford aliens the standard of
treatment required by international law. That is
the primary rule. But, as |'ve said, it's a
primary rule in two parts: The required treatnent
must match up to the appropriate standard of
conduct, and if it does not redress, nust be
af forded or at | east access to suitable procedures
whereby redress may be sought.

PROFESSOR CRAWFORD: Sir Arthur, it's
perfectly clear that 1105, in particular
ci rcunst ances, could be breached by a failure to
provi de for |ocal judicial procedures, in
accordance with the rule of law, but it's not clear
why that aspect of the 1105 duty shoul d be
conti ngent upon any prior conduct in breach of
NAFTA. I ndeed, Ms. Snutny, in response to an

earlier question fromne, said it didn't have to
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be.

In other words, there's an independent
el enment of 1105 that requires a functioning
judicial system in the absence of which there will
not be full protection and security, but the
functioning judicial systemoperates in its terns
and in respect of whatever rights exist under that
system

That being so, as you say, the judiciary
claimpresents no probl em because that goes to the
question of the functioning judicial system but
it'"s not clear, if that's right, how you can, as it
were, preserve the m sconduct claimover the period
concer ned.

MR. WATTS: The reason, the Clai mant
submits, is that the rule of international |aw
which is being violated is arule in tw parts.

The State nust behave properly, and if it doesn't,
it must afford redress. The affording of redress
i's not dependent upon there having been a

m sconduct. Their behavior could be perfectly
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proper. Redress of the behavior, of course

wel |l be a self-standi ng breach of internat

, can

onal

standards of treatnment, but if there is sonme kind

of m sconduct,

then it is part of the sane

that the remedy for that m sconduct nust be

avai |l abl e.

PROFESSOR CRAWFORD

rule, the word

'm sconduct" is, in effect,

m sconduct at-large. It's not m sconduct c

t o NAFTA because,

at the tinme when the m sc

occurred, NAFTA wasn't in force.

MR, WATTS: Yes.

PROFESSOR CRAWFORD: It's either

m sconduct of a general character or possib

rul e

In terns of that two-part

ontrary

onduct

ly

m sconduct in terns of the State's own | aw or,

alternatively,

i nt ernati onal

m sconduct in ternms of custo

| aw.

MR, WATTS: Yes.

The Respondent seened to suggest

need for redress is not established in

i nt ernati onal

| aw.

Transcript Volunme 111,

mary

that the

Page
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560, what the Respondent said was, and | quote,
"Mondev's theory of a secondary obligation under
international |law to nake appropriate donestic |aw
redress to the injured alien in the wake of an

i nternationally wongful conduct sinply does not
exist."

That vividly illustrates the confusion
under which the Respondent |abors. Mndev has
advanced no such theory. What Mndev submits that
| have just explained is that the requirenment for
donmestic law redress is part of the primary rule of
i nternational |law which |ays upon States the
obligation to accord aliens treatnments in
accordance with international |aw.

It is precisely because that primary rule
of international |aw, regarding treatnent of
aliens, requires proper conduct towards them and
redress in the event of nisconduct that the breach
of the rule of international |aw continues unti
the redress is forthcomng or in sone way shown no

| onger to be necessary.
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Here, let me interject because the matter
was t he subject of sone comment by the Respondent,
that the reference to the need for redress for
wrongful conduct is not, in itself, a reference to
the rule of exhaustion of local renmedies. That is
a rule which plays a quite different role as a
procedural bar to the espousal of clains, not as
part of the substantive primary rule regarding the

treatnent of aliens.

To return to that subject, it follows from

the primary rule, as |'ve set it out, that the
failure to apply the appropriate standard of
conduct begins the breach of the rule of

i nternational |aw, but the breach does not end at

t he sane nonent when it starts, when the mi sconduct
occurs, partly because the wongful ness itself
continues until renedy, but also because the second
l[inb of the rule of international |aw about the
treatnment of aliens has to be satisfied before the
breach of the rule can be said to cone to an end.

In our present case, the rule of
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international |aw regarding the treatnment to be
accorded to aliens was, in Mndev's subni ssion,
violated when the City's and BRA s m sconduct
began. That sane rule, however, was still being
broken in the absence of suitable redress, and that
was the position which had been reached when NAFTA
entered into force. At that nmonent, the situation
as it existed under customary international |aw,
was that Mondev's investnent was not, at that very
time, being treated in accordance with the
requi renents of international |aw
The breach, having thus been shown to
i nvol ve, indeed, a breach of NAFTA, Mndev was in
no position to have acquired know edge--which
implies certainty--of whatever loss it had
i ncurred--which inplies actuality, until the fina
rejection of its clains in the |local courts had
denonstrated that | osses had i ndeed been incurred.
Mondev' s pronpt action in comrencing these
arbitration proceedi ngs was then sufficient to

satisfy the three-year period prescribed in
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Articles 1116 or 1117.

Throughout the m sconduct to which Mondev
was exposed it's apparent that the City and the BRA
had very nmuch in nmind the fact that Mndev was
Canadi an, not only in a formal sense of
i ncorporation, but also in the personal sense of
its senior executive personnel. They said as nuch
and made it clear that it was the thought of what
they saw as a windfall benefit which was, in fact,
a contractually agreed risk reward going to Canada
whi ch was high, in their calculations.

Mondev has shown evidence in this in a
nunber of statenments nade to different audiences
over a period of years, but it's not the specific
occasions or specific statements which are
significant. You don't make an anti- Canadi an
statement today, and another in three nonths, and
anot her three nmonths after that, while forgetting
all about the matter in the intervening periods.
Those periodic statenents are clear evidence of a

state of mind which continued throughout the period
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and influenced conduct and events.

Now t he Lafayette Place Project was
uni que, both in its timng in relation to the
regeneration of the blighted dowmtown area and in
its design and devel opnent characteristics. There
was no ot her devel oper engaged "in |ike

ci rcunstances," to use the |anguage of Article
1102, paragraph (2). There were other devel opers
in other parts of Boston engaged in very dissinilar
projects. Mst of them were no doubt U S.
conpanies. There is no record of any of them being
gi ven the runaround by the BRA in the way which
Mondev was.

As a practical matter, it seens an
i nescapabl e conclusion that if the Lafayette Pl ace
Proj ect had been undertaken by a wholly U S.
devel opnent, the City and the BRA woul d have
treated it nore favorably than it treated Mondev.
It is this state of affairs which | eads Mondev to

submt that the treatnent it received involved a

breach of Article 1102, paragraph (2).
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PROFESSOR CRAWFORD: Let me just bring you
back to the--that isn't, if | my say so, totally
clear. Can | just come back to the question of
know edge that the investor has incurred | oss or
damage? Your position is--Mndev's position is
that it was inpossible for you to have that
know edge prior to the loss in the U S. Courts,
because until that point you might--and in fact, of
course, until the SJC decision, at |east a
significant part of your |oss had been net by the
deci sion on the contract claim And so you would
interpret the word know edge that the investor--or
the phrase, "know edge that the investor has
incurred | oss or danmge" as being certain
know edge?

MR, WATTS: Yes.

PROFESSOR CRAWFORD: That's going to have
the effect of postponing the occasion for the
begi nning of the three-year tine period in nost or
many clains, isn't it?

MR, WATTS: It nay have that effect, but
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that appears to be what Article 1105 requires.
Sorry, not 1105. It's 1116 and 17. |If that's what
NAFTA says, so be it. It's difficult to have

know edge or sonething which is at present only
specul ative. When the object of the know edge has
to be sonething as specific as | osses have been

i ncurred.

PRESI DENT STEPHEN: | find it rather
difficult to follow why we should conclude that it
was because Mondev was Canadi an, rather than
because Mondev was getting what the |oca
muni ci pality obviously thought was an undeservedly
good barter that influenced Boston. You say if
Mondev had been an Anerican corporation it m ght
have been very different. There was a | ot of
evidence to show the intense concern of Boston at
the effect of the rise in real estate values and
the extraordinary bargain that, as it turned out
that Mondev was getting. Apart fromthese
occasional references to go back to Canada and so

on, that's all there is to show that also there was
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an anti-Canadi an notivati on.

MR, WATTS: | think that's right, and
think that the Cl aimant's submission in effect
boils down to two plus two equals four, and one has
a course of conduct going in a certain direction,
|l eading to certain results. One has clear
statements which underlie the state of nmind of
t hose embarki ng on that course of conduct, and it
does appear that the one leads to the other

PRESI DENT STEPHEN: In fact, |'ve just got
to divorce fromny mnd the feeling that the U.S.
and Canada are twin souls.

MR. WATTS: | wouldn't wish to comment on
that, M. President.

[ Laughter.]

MR, WATTS: Let nme now turn, if I may, to
expropriation, and let nme first seek to clarify in
the light of various comrents which have been nade
by the Respondent and certain questions put by the
Tribunal. The extent of Mondev's clains in this

arbitration, not all of these clainms of course
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concern expropriation. Nevertheless this is a
convenient time to deal with the matter as a whol e.
I won't go into the details of the cal cul ati on of
the nonetary val ue of the various clains because
that will be a matter for the next phase of this
arbitration.

What | do want to do is to point out the
distinction between the $16 mllion initially
awarded in the Massachusetts Courts and the suns at
issue in this arbitration. That initial award of
danmages related to two i ssues only, the breach of
contract, the Tripartite Agreenent by the City,
$9.6 million; and the tortious interference with
LPA's contact with Canpeau, $6.4 mllion. It wll
be readily apparent that Mondev's claimin this
arbitration is nuch nore extensive. |In the first
place that initial award of damages was related to
Mondev' s cl ai ns under domestic law. What is nowin
issue is a claimunder NAFTA for a breach of its
obligations. The two are not the sanme. The

substantive lawis different. The avail able
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remedi es are different.

Secondly, so far as concerns the w ongful
conduct claimunder Article 1105(1), it is clear
that Mondev's international NAFTA cl ai m goes
further than the two heads of claimwhich were
initially upheld in the Massachusetts Courts. Thus
there were aspects of Mondev's donestic |law claim
whi ch were disregarded by the Massachusetts Courts.
Had they been allowed, and Mondev argues of course
that their disallowance was wongful, then it
foll ows that the damages in donestic | aw woul d
al nost inevitably have been greater. Moreover, the
NAFTA cl ai ms enbraces issues which were not before
the donestic courts such as the inpropriety of the
whol e course of the City and BRA' s conduct in terns
of customary international |aw.

PROFESSOR CRAWFORD: Sorry to interrupt.
If that was true, why couldn't you at |east be
certain that you had suffered | oss or damage in
relation to the aspects of the claimthat were not

before the Massachusetts Courts for the purposes of
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1116(2). Why couldn't you--if that was true, that
t he donestic causes of action were narrower than
the international cause of action, see that that's
obviously right--why couldn't you be certain at

| east that you had suffered | oss or damage to the
extent that it was covered by the internationa
clainms and not by the donestic--

MR, WATTS: Wiy | think there are two
answers to that. One | think is that Mndev in
fact engaged upon the litigation it was in practice
engaged upon. And for that litigation it was
focusing on those nmatters in respect of which it
believed it had good grounds of claimunder
donestic | aw.

However, having noved fromthat donestic
| aw | evel because of the way nmatters eventually
evol ved, Mdndev had a different claimor a nore
extensive claimat the international NAFTA stage.
Its losses--and it could have known of possible
| osses, but its possible | osses were closely

related to the consequences that would flow from
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the donestic litigation on which it was al ready
enbarked. And | think this is one of the factors
in this case which has to be borne in mnd in a
nunmber of contexts. |In effect, NAFTA cane into the
picture in the niddle of the story. Mondev had

al ready enbarked on a course of conduct. NAFTA
comes in. That creates sone of the problens which
we' ve been discussing, but it's also a highly
unusual circunstance, just as it's highly unusua
ci rcunst ances that we have the benefit of a jury
finding about certain facts that would normally be
the case.

PROFESSOR CRAWFORD: So the effect is that
for practical purposes the U S. litigation was
treated as being about the dispute until it was
resolved, and until it was resolved, whether they
woul d be as resulting |oss of damage was uncl ear.

MR. WATTS: There was also, in addition to
that point that | nentioned, the failure to grant
access to the Courts, which of course was part of

what was involved in the ongoing litigation. The
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failure to all ow proper opportunity to Mondev to

present its
SJC to dea

These addit

case to the courts, the failure of the
property with the issue before it.

onal NAFTA bases of clains carry with

t hem of course additional heads of danmage.

Third and in particular, Mndev's NAFTA

claimfor expropriation was not before the

Massachusetts Courts. That claimis for what

Mondev | ost as a result of the City's and the BRA s

conduct, and nust then ask, what then did Mondev

have in the first place? Wat did Mndev's

i nvestment consist of at the tinme when things

started to go wong? That's to say 1984 when the

new admi ni st
conprised pr

F

ration in Boston took over. It
incipally three el enents.

rst, there was the conpl eted Phase

proj ect consisting of a 40-year |ease on the

garage, the

luxury hotel jointly owned with

Swi ssotel, and the retail mall. That was an

i nviable part of the whole Lafayette Place project.

It was never

a self-contained fully-realized part
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of the project, and its value ultinmately depended
on the successful conpletion of Phase 11

Then the second el ement was that Mndev
had a bundle of contractual rights, in particularly
of course the right to acquire the Hayward Parcel
and thereby to conplete the project by devel oping
Phase Il. The Phase Il developnment in itself would
be a val uabl e conponent in the investnent. But
nore than that, and third, the right thereby to
conpl ete and render econom cally viable the project
as a whole was a right to realize the full val ue
the full econonic value of the conpleted project.
The sumwi |l be greater the nearly the value of the
i ndi vi dual parts.

These three principal conponents, and
nmust enphasize this is not intended to be an
exhaustive list, who clearly that Mondev's NAFTA
claimis in no way limted to, although it does
include, the clains in respect of which it was
initially awarded $16 mllion by the Massachusetts

Courts. At the damages phase Mondev will show t hat
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Mondev's NAFTA claimis substantially greater than
that $16 mllion. As |'ve said above and as the
Tri bunal can appreciate, the acquisition of the
Hayward Parcel and its devel opnent so as to
conplete the entire Lafayette Place project as
envi saged by the City, the BRA and LPA from 1978
onwards woul d have resulted in a project value
greatly in excess of the $16 mllion awarded by the
jury on clains linmted to breach of the Hayward
Parcel contract option and interference with the
1987 distress or salvage sale to Canmpeau. That is
why Mondev, in its notice of intent to submt a
claimto arbitration cl ai mred damages of not |ess
than $50 together with costs and pre-award and
post-award interest. That explains what it was in
substance that Mondev through LPA lost, and it was
clearly a sizeabl e |oss.

Let me turn now, M. President, if | may,
to some factual aspects of the expropriation. 1've
al ready comented on the Respondent's treatnent of

the facts of this case, the way in which the City
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and the BRA behaved, resulting in Mndev
effectively being deprived of its investnent. At
this stage there is little for ne to add. All the
facts were before the jury. The jury concl uded
that the facts fully supported the clains which the
jury was being asked to consider, and it found
conprehensively that the City and the BRA had
behaved wongfully. The Trial Judge agreed that
the facts fully supported the jury's findings as to
Boston's wrongful conduct. And the Tribunal will
also recall the SJC s remarks about Boston's

di shonest and unscrupul ous behavior. There really
cannot be serious roomto doubt the soundness of
the jury's findings.

What the jury did not consider of course
was whet her the conduct it had passed upon anounted
to expropriation, but essentially it was the sane
conduct, the sanme pattern of behavior, the sane
systematic purpose to deprive LPA of its rights.
And why did the jury not find those facts anmounted

to expropriation? Because there was no suitable
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procedural vehicle in Massachusetts Law for a claim
to that effect, and therefore the claimcould not
be presented.

But this doesn't affect the fact of the
deprivation. NAFTA is different. That fact of
deprivation can, under NAFTA, be the basis for a
clai munder Article 1110, and in relation to that
NAFTA claim the facts as found by the jury in the
separate context of the contract and tort clains
before it still stand. The jury's findings,
supported on the evidence by the Trial Judge,
remain conpelling for this Tribunal. In assessing
the facts, |I've already shown that those facts are
to be considered as a whole, as a single package of
wrongdoi ng, rather than as a separate series of
i sol ated acts or omi ssions.

That's inportant not only in itself, but
because it highlights the realities behind the
i ndi vidual items of conduct. For it has to be
understood that in a najor devel opnent |ike the

Laf ayette Pl ace project, the devel oper, LPA, is at
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all times very dependent upon the design and
regul atory approval of the BRA. The BRA's
authority was extensive. Certain aspects of that
authority have surfaced in specific instances which
have been nmentioned in these proceedings. But it
goes nuch wi der than that.

The BRA's approval of every aspect of the
desi gn process was required, the architectura
pl ans, the construction materials used, the nethods
of construction, even aesthetic details such as the
brick face and art work. Clearly, a cooperative
wor ki ng rel ati onshi p between the devel oper and the
regul atory authority was essenti al

It is readily apparent that throughout the
City and the BRA consistently frustrated LPA's
efforts to conplete the project on the basis agreed
in the Tripartite Agreenent. At every turn they
procrasti nated. Werever possible they put
obstacles in LPA's way. They engaged in a pattern
of creating artificial, arbitrary and unnecessary

hoops for LPA to junp through, and they did so in
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order to bring down a contract which they did not

like, and they were absolutely clear about that

being their aim and ultimately they coerced LPA

into agreeing to a fixed deadline, a drop-dead date

by which it had to conplete its Hayward Parce
acquisition or see its contractual option expire.

And it's clear that the BRA never had any intention

of approving any such deal on the contractually-agreed
basis, which it in turn said it considered

t oo cheap.

Since |'ve nentioned the matter, let ne
say a word nore about the Respondent's response to
this coercion argunent. How could it be coercion,
it was said, when the draft of the anendnent was
prepared by LPA's own | awers, and when the draft
havi ng been approved and sent back to LPA, it was
signed within a day. But anyway, it was said, the
i nsertion of a drop-dead date was doi ng LPA and
Canpeau a favor. They now knew where they stood.

This response, it will be noted, does not

address the i ssue of substance at all. Mondev drew
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attention to the context of this transaction,
nanely a refusal by the BRA to |l et the project go
ahead unless it agreed to anmend the contract so as
to include the drop-dead date. This, of course,
agai nst the background of sone years of systematic
attenpts by the BRA to get out of its contractua
commtrment. LPA was presented with an ultimtum
O that there's no doubt. |In the reality of the
commerci al devel oper's world, the last thing a
devel oper wants is a failed project. Apart from
the i medi ate financial consequences, there's the

gquestion of reputation.

So the choice before LPAin the real world

was accept the drop-dead date with the prospect of
still getting the project through, or see
everything fail because of the BRA's determ nation
to block the project until it got what it wanted.
That was the substance of the matter. In the |ight
of that substance, what is so odd about the LPA
drafting the amendnent and signing the approved

amendnent as soon as it was returned to LPA?
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Remenber, LPA wanted to get a nove on. It was in
June 1987 that the BRA and LPA had reached
agreenent on the drop-dead date. The only way to
keep things noving was to do the drafting yourself.
In self cause LPA prepared the draft. Just inmgine
what del ays woul d have ensued if the BRA had been
left with that task. LPA prepared and then signed
t he amendnment on 20th of July, and straight away
sent it to the BRA. It took until October for the
BRA to approve it, and then it did so only with an
amendnent by which the originally agreed 18-nonth
period was unilaterally cut short by a nmonth. So
the anmended text had to be sent back to LPA for
anot her signature. O course LPA signed it right
away. They had already been waiting three nonths.
They wanted to get a nove on.

As for the Respondent's suggestion that
the introduction of the drop-dead date was in fact
doi ng LPA and BRA a favor, | can only invoke the
wel | - known McEnroe response: "You cannot be

serious." To exchange an open-ended option for a
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fixed-limt option is of no favor to anyone ot her
than the City. As the BRA itself recognized in
subsequently telling the City's real property board
that the deal done was, | quote: "Totally in the
City's favor and in fact would free the City to

di spose of the parcel to another devel opnment
entity." That's paragraph 72 of the Claimnt's
Menor i al

Let me finally, M. President and Menbers

of the Tribunal, say a few words about the so-called

tenmporal problemin relation to the

expropriation of Mondev's investnent. Again, the
Cl ai mant' s argunment has either not been understood
by the Respondent or has been willfully distorted,
and again the Respondent fails to nake two
essential distinctions. But since this is Article
1110, rather than Article 1105, the distinctions
are in part different. There is first still a
failure to distinguish between an occurrence, a
mat er of fact, and a breach to which it gives rise

a matter of law. And second, there is a
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di stinction between NAFTA and non- NAFTA situations.

Mondev' s argunent again is
straightforward. Let ne set it out once again in
brief. Gven that we are dealing with sonething
which is properly considered an expropriation, then
that occurrence, that deprivation does not
constitute a breach of NAFTA until it can be shown
that no conpensation is going to be avail able.
There may be various ways in which that show ng can
be made, but in our present case it was nade clear
upon the definitive failure in 1998 or '99 to
secure any redress through the local courts. The
Respondent sees in Mondev's argunent sonme so-called
novel theory, which Mindev has advanced wi t hout any
supporting authority, but it's neither novel nor a
theory, with its sonmewhat pejorative overtones, nor
is it unsupported.

Mondev' s argunent is based fairly and
squarely on the ternms of Article 1110 of NAFTA It
is supported by the well-established notion of

conti nuing wongs for which Mondev gave anpl e
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authority, and by Article 31 of the Vienna
Convention on the Law of Treaties concerning the
interpretation of treaties. For all that, Mndev's
argunment involves is reading Article 1110 and
drawi ng the appropriate consequences as to its
nmeani ng. That article omts expropriation provided
that there is a paynment of conpensation.
Consequently, no actual paynment of conpensation
nmeans that the expropriation is not permitted. It
means that the expropriation that has taken place

i nvol ves a breach of NAFTA. But that breach cannot
be established until the denial of conpensation is
clear one way or the other. |In our case the denia
becanme definitive in 1998 or '99. Only then was
there a breach of NAFTA. And one might test this
by |l ooking at the possibility of a claimbeing
presented i medi ately after the appearance of an
expropriation. Inevitably, the defense would
rightly be your primatur, go away and wait till you
have or haven't got conpensation. The breach

doesn't occur until it's shown that there will be
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no conpensation.

The Respondent cited a number of cases
where it was held or at least said or inplied that
the expropriation then in question took place on a
date which was related to the occurrence of the
expropriatory conduct rather than a date related to
t he non-paynent of conpensation. But this is where
t he Respondent has not take proper account of the
fact that we are in our present case dealing with
NAFTA, which has | aid down specific ternms governing
expropriation clains. Those NAFTA ternms, as Mndev
has shown, established that there has only been a
breach of NAFTA upon a showi ng of an absence of
conpensation. The difference between the
occurrence of the expropriation and the breach of
NAFTA i s crucial .

The Respondent advanced two ot her
contentions to show that Mondev's argunment was
wrong, but both are without nmerit. First, it was
said that there had to be some kind of express

recognition by the expropriating authorities that
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there had been an expropriation. This can't be so.
O herwise all indirect expropriations could be

avoi ded by the sinple device of saying nothing,
even t hough NAFTA expressly contenplates indirect
expropriations as falling within the scope of
Article 1110. The existence of an expropriation is
deternmined by the facts, not just by the word of
the expropriating authorities.

And then second, it was said that Mndev's
argunment was sonmehow i nconsi stent w th paragraphs
(2) to (6) of Article 1110. But those paragraphs
are sinply about the nodalities of calculating and
t hen payi ng conpensation. They're not about the
NAFTA obligation to pay conpensation in the first
pl ace or the NAFTA prohibition against the
unconpensat ed deprivation of investnents.

Is it in fact and in short clear that what
took place anpbunted to an expropriation as that
termis used in Article 1110, and that Article 1110
prohi bits expropriation unless conmpensation is

pai d, and that consequently, that article is only
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breached when it can be shown that that condition
is not satisfied, which in this case was after the
entry into force of NAFTA

M. President, let ne now, if may, round
off the presentation of the Claimant's case in
these oral proceedings. First |I should like to
summari ze the state of the case as it now appears
to the Claimant. The story which has unfol ded
before this Tribunal is strongly based on the facts
whi ch have been brought to the Tribunal's
attention. Mondev set out the facts in
consi derabl e detail, and they have not been
seriously chall enged by the Respondent. Yes, the
Respondent has tried to show themin a different
light, but, Mondev would submit, not entirely
successfully. The Respondent's expl anations have
at tinmes been difficult to reconcile with what
actual |y happened as evi denced by the record before
the Tri bunal

The Respondent has repeatedly tried to get

this Tribunal to look again at the facts which were
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al ready put to the jury and on which the jury
reached the findings which it did in LPA s favor.
Those facts have been thoroughly examn ned al ready,
and little purpose is served by Respondent's
attenpts in this arbitration to reargue them The
fundamental s of the Claimant's account of the facts
are intact. It has not been denied that the City
and the BRA took the view, when the new Boston

admi ni stration took over in 1984, that the agreed
contract terns were too generous. |t has not been
denied that in form ng that view Boston disregarded
all that had gone before. |In particular the high
risks involved in nmoving into the Conbat Zone area
in the first place, and then Mondev's additiona
risk taking when it agreed to a Phase |/ Phase |
division of the project at the City's request. It
has not been denied that Boston set about finding
ways of wal king away fromits contract with LPA, or
that it broke its contract with LPA. It has not
been deni ed that when LPA turned to another

devel oper, Canpeau, Boston interfered with that
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contract in such a way as to lead a jury to find
that the interference was tortious. These events,
not deni ed, are the cornerstones of the story which
underlies the Claimant's clains in this
arbitration.

The rest of the story followed inexorably
fromthat essential start. Boston's systematic and
sustai ned efforts to frustrate LPA's enjoynents of
its contractual rights, its coercion of LPA and its
eventual success, a sonewhat Pyrrhic success, as it
turned out, in getting the market value for the
Hayward Parcel out of Canpeau. That story provides
the basis for Mndev's claimthat there was a
breach of Article 1105(1). 1In the first place the
conduct or misconduct on the part of the City and
the BRA in relation to Mondev's investment fel
bel ow the standard of treatnment which internationa
| aw prescribes for the treatnent of aliens. That
standard of treatnent required al so that Mndev
shoul d have redress for the injury suffered. That

standard of treatnent is enshrined in Article 1105
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by the reference to treatnment in accordance with
i nternational law. Consequently, that m sconduct,
take together with the absence of redress, violated
Article 1105.

And that state of affairs, that
unredressed m sconduct |asted until NAFTA entered
into force. On 1 January 1994 Mondev's invest nent
was suffering treatnent which on that date was not
in accordance with the treatnent required by
international law. And there was accordingly a
breach of NAFTA, when NAFTA was in force.

But there is another dinension to the
Respondent's breach of Article 1105. |Insofar as it
requires redress to be afforded for w ongful
conduct suffered by Mndev, which it does by
reference to its--by virtue of its reference to
treatnment in accordance with international |aw,
Mondev was in significant respects denied access to
any such redress, and the opportunity to present
its arguments to the Courts before decisions were

handed down.
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But there was yet a further dinension.
The SJC dealt with Mondev's clainms in a manner
which did not match up to the standards required by
international law. It was said that that Court had
a historic and em nent status. And that may wel
be so, but the propriety of a Court's conduct is
not determ ned by its status, but by the way in
which in sonme particular case it has behaved. 1In a
nunber of respects the SJC s treatnent of Mndev's
clainms was defective. The retroactive application
of the newrule and the failure to remand facts,
fact issues to the jury, both of which points were
deci ded wi thout having first heard argunent on the
point, on the latter of which the failure to remand
further deprived Mondev of the opportunity to
present its argunments to the one body qualified to
assess matters of fact, the Massachusetts jury.

And t hese conplaints as to the judicia
process are, as recogni zed by the Respondent, not
affected by any NAFTA tine bar. All these aspects

of the wrongful conduct suffered by Mondev, those
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i nvol ving the wongful conduct of the City and the
BRA, and those involving the defective judicia
processes, nmake up, taken together, a single
package. That single package is what is covered by
the word "treatnment” in Article 1105 paragraph (1),
and that single package is the treatnent which has
to be in accordance with international |aw. But it
was not, and thereby, the breach of Article 1105 is
est abl i shed.

Throughout the m sconduct to which Mondev
was exposed, it's apparent that the City and the
BRA had very nmuch in nmind the fact that Mndev was
Canadian. It is Mondev's submi ssion that had
Mondev been a wholly United States corporation it
woul d have received nore favorable treatment than
it didin fact receive as a Canadi an investor. And
on this basis, it submits that the Respondent is
liable for a breach of Article 1102 paragraph (2)
of NAFTA.

The City's and the BRA's conduct not only

amount ed, in Mondev's subnission, to conduct which
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failed to neet up with the standard set by
international law, but it also had the clear effect
of depriving Mondev of its investnment in a manner
anounting to expropriation. By March 1999 it was
cl ear that no conpensati on was going to be
forthcoming. At that stage, therefore, the
deprivation became an unconpensated expropriation
and as such a breach of Article 1110.

M. President and Menbers of the Tribunal
| sunmarized again the main elenments in Mndev's
claimin this arbitration in the light of the
comments nade by the Respondent, and as | stated,
Mondev finds no reason to depart in any substantia
way fromthe claimwhich fromthe beginning it had
advanced. The Respondent has suggested fromtine
to time that since the begi nning of these
proceedi ngs, the Claimant has varied its position
in certain respects. That's true, but that is
precisely the result to be expected from successive
pl eadi ngs and the interplay of oral argunent and

questions fromthe Tribunal. In the same way the
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Respondent's argunent has changed. The Cl ai nant
makes no conpl ai nt about that.

But what has not changed in this case from
the very beginning is the Claimant's assertion that
it had a valuable investment in Boston, and that it
was in effect deprived of that investnment by the
gross m sconduct of the Boston authorities, for
there can be no nistake by reason of a continuous
and intentional of unprincipled, even deceitfu
conduct by the City and the BRA, Mndev is |eft
with no project and no conpensation. |nstead of
receiving fair and equitable treatnent, instead of
receiving full protection and security, instead, in
short, of receiving treatnent in accordance with
i nternational |aw, Mndev has been exposed to a
nmyriad of technicalities and creative argunents,
all expressly designed to deprive it of its
substantial investnent, the result of many years
hard work in the Commonweal th of Massachusetts.

The Tripartite Agreenent was signed in

good faith. It cannot then be acceptable after the
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change of adm nistration and after Phase | had been
conpl eted, that the Boston authorities can turn
round and say, "We're going to break our contract
because we feel like it." Nor is it acceptable
that the Boston authorities can enbark upon a
course of conduct which can | ater be described by

t he highest Court in the Commonwealth as, | quote,
"engagi ng in di shonest or unscrupul ous behavi or as
they pursue their |egislatively-nmndated ends."

In the end, M. President and Menbers of
the Tribunal, there was no fair play, nor was there
any conpensation in any way. Mrre to the point in
this arbitration, there was equally no observance
by the Respondent of its NAFTA obligations. It is
to this distinguished Tribunal that Mondev | ooks
for a finding to that effect, so bringing this
affair to a reasonable and fair conclusion in
accordance with the requirenments of internationa
| aw and the protections which, under NAFTA, the
Canadi an i nvestor enjoys in the United States.

M. President, |let nme now set out the

1017



10

11

12

13

14

15

16

17

18

19

20

21

Claimant's formal subnissions to this Tribunal

For all the reasons set forth in Mondev's witten
pl eadings and in its oral argunments this week
Mondev respectfully requests that the Tribuna
shoul d judge and declare, one, that the Tribunal is
conpetent to hear Mondev's clainms and that those
claims are adnmissible; two, that the United States
obj ections to the conpetence of the Tribunal and
the adm ssibility of Mondev's clains are di sm ssed;
three, that the United States is in breach of its
obl i gati ons under Chapter Eleven of NAFTA in
particular, its obligations under Articles 1102,
1105 and 1110; four, that the United States is
liable to pay damages to Mondev for the | oss and
damage i ncurred by Mondev by reason of or arising
out of those breaches; and five, that the issue of
gquantum of damages with interest be disposed of in
a subsequent phase of this arbitration in
accordance with such procedures and tinetable as
the Tribunal may detern ne

M. President, | can make a text of that
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avail able to the Tribunal in a noment.

It only remains for me, M. President, to
express very sincerely the Claimnt's thanks, first
to the staff of the World Bank, and in particul ar
Ms. El oi se Obadia, for all the hel pful and
efficient assistance that the Claimant has received
fromthe World Bank, not only in these proceedings,
but throughout the course of this arbitration. 1'd
also like to thank col | eagues on the Respondent's
side for their professional collaboration in these
proceedi ngs, and finally, but by no neans | east,

M. President and Menbers of the Tribunal, to
express the Claimant's thanks to the Tribunal for
the courtesy and patience with which you have
listened to our presentations, and if | may say so,
for the stimulating interesting questions which you
have put to us and the answers to which |I hope you
have found have nmet your concerns.

Thank you very nmuch, M. President.

PRESI DENT STEPHEN. Well, thank you, Sir

Art hur. | noticed for the first time |'mafraid,
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that we seemto have a very long |unch hour
predi cted according to the schedule that | have in

front of me, in the sense that we only resune at

3: 30.
MR, CLODFELTER: [Off m ke, inaudible.]
PRESI DENT STEPHEN: That's correct, is it?
Very well. Thank you very much, Sir Arthur

PROFESSOR CRAWFCRD: Have nore | unch

PRESI DENT STEPHEN: Yes. And do | take it
that the Respondent w shes to commence now, having
10 minutes available until 1 o'clock?

MR, BETTAUER: We woul d prefer to begin
when we return fromthe |unch break.

PRESI DENT STEPHEN: At 3:307?

MR. BETTAUER:  Yes.

PRESI DENT STEPHEN: Very well. W adjourn
now until 3:30.

[ Wher eupon, at 12:45 p.m, the hearing

recessed, to reconvene at 3:30 p.m this sanme day.]
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AFTERNOON

1021

SESSI ON

(3:30 p.m)
PRESI DENT STEPHEN: M. Bettauer, please.
MR, BETTAUER: Thank you, M. President.
M. President, Menbers of the Tribunal, |I am happy

to begin our rebuttal

The first thing 1'd like to do is to

explain to you how we intend to handl e the

rebuttal, what order of presentation is so that you

can have in mnd how we will address the topics. |

will first make a number of ge

neral remarks, a

bri ef opening. Thereafter, M. Toole will address

the points under Articles 1116 and 1117.

Thereafter, Ms. Svat will cone back to the tinme bar

and tenporal issues, and to the Article 1110

issues. Next M. Clodfelter will deal

and the general standard of tr

eat nent

with 1102

under 1105.

Next M. Paw ak will deal with the SJC decision in

ternms of 1105, Article 1105.
deal with the issue of denia

the ownership of the rights at

Then M.

Legum wi | |

of access by Courts,

i ssue,

and questions
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of fact that are relevant to the clainms in the
1980s and to the NAFTA clainms and to the expro
claims. At the end | will conme back and make a
brief statement as well.

As you see, that generally follows the
breakdown of assignnents that we had for our
presentation in chief, and we shall try to be
succinct and not take undue amounts of time at it.

I would Iike to start by an observation
about what happened. Sir Arthur said that the
centerpiece of this story is that Mayor Flynn and
M. Coyle made a purported decision to thwart the

contract and to prevent closing on the Hayward

option, and that is the story that exists, and that

is a story he asserts that we have not touched or

deni ed.

Now, repeating it nmultiple tinmes does not

make it so, and in fact, we have told a different

story. W do not agree with that story. Let nme be

clear, we do not see the events as having occurred

that way. That should be clear fromour briefs,
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and it should be clear fromwhat we have said to
this point.

The real story is different. LPA had a
contractual means to achieve the Hayward option if
it wanted to. It did not. That is what the
Suprene Judicial Court of Massachusetts found. The
real story is that neither Mondev nor LPA were
deprived of any rights. |In effect, LPA sold them
to Canmpeau. Canpeau went bankrupt, and the rights
were conprom sed that way. And it is a fantasy to
t hi nk sonet hing el se happened. There was no
vi ol ati on of NAFTA when NAFTA was in force by these
events.

Mondev's rebuttal presentation puts
forward a series of rather striking propositions,
and 1'd like to address three of them and then turn
the floor over to ny colleagues. First, Mndev
really made clear again, as it has throughout, that
it is seeking to relitigate events that occurred in
the 1980s, and is asking this Tribunal to act as a

reviewing court. The facts were heavily stated in
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1024
the rebuttal, as they were heavily stated in the
mai n presentation. To do this, they argue
repeatedly that the SJCis not infallible. It has
in fact, they say, previously nmade defective
decisions in the past, but a nere defect is not a
grounds for review here. They said the SJC has
been reversed 18 tines in the past few decades.
Well, they are asking you to reverse it here, but
that is not your function. They argue that you
shoul d accept the jury's verdict and reject the
deci sion of the Suprenme Judicial Court of
Massachusetts, which we think fully and fairly
consi dered the matter.

As you know, the jury finding was never
entered, and then was found by the Massachusetts
Courts to not be warranted as a matter of | aw
Here i s what Mondev- -

PRESI DENT STEPHEN: |'m sorry. \What do
you nean was never entered?

MR. BETTAUER: Well, the notion was for

finding a finding contrary to the jury verdict, so
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the jury verdict never becane a judgnment of the
Court.

PRESI DENT STEPHEN. | see what you mnean,
yes. Thank you.

MR. BETTAUER: Here's what Mondev is
asking you to do. They want you to accept, wi thout
question, the appreciation of a lay jury on m xed
guestions of fact and |aw, and they want you to
accept it by a jury that couldn't even get its
instructions right. On the face of it, if you |ook
at jury verdict form they did not understand what
they were doing. The formsaid, "If you answer

this question, then skip to the next," they
couldn't figure that out. They did it wong. So
they ask you to accept that jury verdict wthout
qguestion, and they want you to reject the unani nous
opi nion of the seven nenbers of the Suprene
Judi ci al Court of Massachusetts. That, it seens to
me, is a tall order for this Tribunal

And of course this Tribunal has the

ability to decide matters of fact and mattes of |aw

1025



10

11

12

13

14

15

16

17

18

19

20

21

as it wishes. That, in our view, does not nmake it
a super-jury. In fact the last thing the United
States wants is for this Tribunal to mcro manage
donmestic law, and we woul d hope that that is the
last thing that the Tribunal itself wants.

What the Tribunal has before it are
al | egati ons of breaches of specific provisions of
NAFTA. The key allegation is one of denial of
justice. To assess that, the Tribunal needs to
| ook at the decision of the Supreme Judicial Court
and the system as a whole, not nerely at whether
there was error, and we have no doubt that we will
find that this was not the denial of justice. M.

Pawl ak will return to this matter.

Second, what el se is Mondev asking you to

do? They are asking you to rewrite the Law of
State Responsibility in a rather fundanmental way.
They say now, in their nost recent intervention,
that a requirenent of treatnment is not breached
when treatnent inconsistent with that requirenent

i's accorded.
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JUDGE SCHWEBEL: Say that again. | didn't
under stand t hat.

MR. BETTAUER: They say now that a
requi renent that sonebody be treated, that an
entity be treated in a particular way, is not
breached. You don't breach a requirenment if the
treatment is inconsistent with the requirenment.
They say that the breach only occurs where there's
a failure to obtain domestic redress. That's the
fundanment al point they've been nmaking all al ong.
That's how they' ve been trying to shift, tine shift
many of the events fromthe 1980s into a NAFTA
claim Now, this is a breathtaking assertion of
what international lawis. It is, | would subnit
wi t hout any basis whatsoever, it is a courageous
but unavailing attenpt to get the clains before
this Tribunal. The Menbers of this Tribunal, | am
confident, recognize this. The Tribunal has deep
expertise in this area, and | am sure you
understand the wide inplications of such a nove.

Ms. Svat will conme back to the tenporal issues that
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are before us.

Anot her way they want to change
i nternational |aw concerns domestic imunity. In
their rebuttal Mondev's counsel admitted that they
were not prepared to say it was a breach of
international law to provide donmestic sovereign
immunity in situations such that occurred here,
tortious interference of contract. But they went
on to say, to argue, that a State, if it does so,
nmust pay conpensation. This would be a rule that
says conmpensation is required in the absence of
breach, and | subnmit that it would be a nove
proposition for a State to be liable to pay
conpensati on where there is no breach, but this is
what they are seeking a finding on by this
Tribunal. M. Legumwll return to the sovereign
i munity issues.

Third, Mondev's allegations keep shifting,
and it's the fundamental nature of its clainms and
its theories that keep shifting. This norning Sir

Arthur admitted that, that they have changed their
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nmet hod of arguing what their clainms are, what it is
that constitutes a breach. At one point they say
it's one thing. At another point they say it's
anot her thing. This brings hone the foll ow ng
point. Mondev nerely wants to assert to this
Tribunal that it thinks sonmething went wong. That
is, Sir Arthur's fanmous smell test, which he
repeated again. Mndev has no firmtheory or

expl anation for why a breach occurred. That keeps
shifting for convenience. Mndev, in effect, is
trying to shift the burden to this Tribunal. It is
asking the Tribunal to figure out some basis to |et
it recover. | subnmit that this Tribunal should not
do so for three reasons.

Under NAFTA, as we have shown, it is the
Claimant's function to define its claim it is not
the Tribunal's function. Second, if the C ai nmant
can't figure out what its claimis, the Tribuna
has every reason to be dubi ous about that claim
And third, as we have shown and will review briefly

this afternoon, those clains are without nerit in
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any event.

Wth that said, | would like to turn the
floor over to Ms. Toole to address the 1116, 1117
i ssues. Thank you.

MS. TOOLE: Thank you. M. President,
Menbers of the Tribunal

Ms. Smutny began her presentation this
norning by noting the United States' reservation
with respect to Article 1116, and | will briefly
state the United States' position on that issue.
Unli ke Mondev's new Article 1117 claim Mndev did
take the necessary procedural first step of
including Article 1116 in its notice of intent.
However, as an evidentiary matter, and as a
practical matter, Mndev has not show how it
suffered direct danamges arising out of any NAFTA
breach. Left with nothing to respond to, the
United States reserves its right to object with
respect to this issue should it ever becone

necessary to do so.

And as to the purpose of Articles 1116 and
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17, Ms. Snmutny woul d appear to have this Tribuna
adopt the nmechani sm for standing under the U S.

Bl Ts, a nechanismthat the drafters of the NAFTA
never agreed to. She referred the Tribunal to the
M. Vandevel de's treatise on bilateral investment
treaties, specifically the chapter that discusses
the definition of an investnment. The very

unr emar kabl e poi nt nade was that an investnent may
i nclude a subsidiary under the BITs. And the sane
is true under NAFTA. That's not in dispute here.
What Ms. Snutny failed to nmention in her
presentation is that the BIT nmechani sm for dealing
with the Barcelona Traction rule is conmpletely
different fromthe NAFTA Article 1116, 1117
mechani sm  Under the BITs, investnents nay assune
the nationality of the investor that owns or
controls the investnment. And an investnent may do
so in order or for the purpose of bringing a claim
on its own behalf when it suffers an injury. As we
know, the NAFTA explicitly prohibits such a thing,

so the BITs are irrelevant to this discussion.
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Prof essor Crawford, | think your question
to Ms. Snmutny this norning, really gets to one of
the key reasons of why we mnust distinguish between
a claimunder Article 1116 and 1117. You asked
about the effect on creditors if Mondev were to be
paid directly for a derivative loss. And if that
were to happen, we submit, LPA's creditors would
suffer prejudice. Now, M. Snutny disagreed,
sayi ng there would be nunicipal renmedies for
creditors such as an action for fraudul ent
conveyance. Well, first of all, what would be the
fraudul ent conveyance?

And secondly, | would ask you to consider
this: how would the U S. collect any taxes ow ng
to LPA if the award were made to Mondev? As the
Tribunal may well know, the familiar revenue rule,
| believe it's called, would effectively prevent
the U S. fromcollecting such taxes from Mondev in
Canadi an Courts.

And finally, Mndev did not respond to the

United States' argunents regarding the procedura
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bar to its new Article 1117 claim Nor did it, in
its prayer for relief, nmention it was claining on
behal f for |oss or damage to LPA. Thus, | wll
rest upon what is already in the record with
respect to that issue.

And if the Tribunal has no questions, |
will turn the floor over to Ms. Svat.

MS. SVAT: Cood afternoon, Menbers of the
Tribunal. 1'mgoing to address tenporal natters,
as |'msure you m ght guess.

It is clear now, after the close of
Mondev' s case, that Mondev is asking this Tribuna
to award conpensation in the year 2002 for danmages
al l egedly sustained by LPA in the 1980s. Mondev
woul d I'ike this Tribunal to award conpensation for
al l eged m sconduct of the City and the BRA that
occurred nore than a decade ago.

Now, Mbndev suggests that the United
St ates does not understand its tenporal argunents
under either Article 1105 or Article 1110. But we

do understand them They sinply do not hold.
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There is in fact no basis for Mondev's argunents.
They both turn on their head well settled notions
of when a breach occurs under international |aw,
and eviscerate the prescription period set forth
under NAFTA Article 1116(2).

I will first address Mondev's clai m of
continui ng breach under Article 1105(1). Mondev's
theory is that Article 1105(1) is a twofold prinmary
obligation that protects against wongful conduct
on the one hand and requires that donmestic |aw
remedi es by granted for such m sconduct. And
assunme that the argunents that Mondev made in its
Reply brief regarding 1105(1), sweeping within it
the customary international |aw obligation to nmake
reparations, is no |longer an argunment that it puts
forth.

Now, we agree, of course, that Article
1105(1) - -

JUDGE SCHWEBEL: Excuse ne, Ms. Svat. Wy
do you say that?

MS. SVAT: Because earlier this norning
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Mondev did not resune that argument, and in fact
agreed that of course the secondary obligations
under customary international |law are not within
this primary obligation, the twofold prinmary
obligation that they rely on now.

PROFESSOR CRAWORD: Well, of course, the
second linmb of the twofold primary obligation, if |
can put it in those terns, is an obligation to nmake
reparation or at least to provide a renedy.

MS. SVAT: It is, but it is not, according
to Mondev, custonmary international |aw secondary
obligation, but a primary obligation under U S. |aw
to provide--

PROFESSOR CRAWFORD: Well, the primry
obligation to provide through U S. |aw--

MS. SVAT: Through U.S. |aw, exactly--

PROFESSOR CRAWFORD: --a renedy. O
course they have to say that consistent with NAFTA
because NAFTA nodifies the secondary rules in
respect to reparation.

MS. SVAT: Yes. |I'mnerely just noting
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that this is in contract to what they did argue in
their reply, as we understand their argunment then
Now, with respect to the twofold obligation that
they all ege here, we agree, of course, that Article
1105(1) and custonary international |aw protect
agai nst conduct that falls below the m ni nrum
standard. We do not agree that it protects against
m sconduct at-large, but I will leave it at that
for now.

We al so agree that Article 1105 protects
agai nst denials of justice by requiring a
functioning judicial system but no rule of
i nternational |aw applicable here requires the
twof ol d obligation that Mondev clains to exist.
The twofold obligation, Mondev argues, is not
breached until donestic | aw renedi es are exhausted.
Nowhere i n anywhere of Mondev's briefs or in any
argunment here this week has Mondev cited any
authority what soever to support this proposition,
and perhaps that is why we may be allowed to refer

to it as a theory and not an argunent.
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But in order to find in favor of this
t heory, the Tribunal would have to accept not
nmerely one, but two, unprecedented and unsupported
constructs: First, that the alleged wongdoi ng by
the City and the BRA, the alleged breach, that this
continues in tine, and, second--

PRESI DENT STEPHEN: | am sorry. Would you
just repeat that. | did not catch it.

MS. SVAT: Yes, | wll.

The first construct that we woul d have to
accept is that the all eged wongdoing continues in
tine.

PRESI DENT STEPHEN: Yes.

MS. SVAT: And that is the alleged breach
and, second, that no ensuing |oss or damage could
be known to LPA until it brought and concl uded
litigation in the U S. courts.

Now, of course, Mondev needs to put forth
the first construct of continuing breach in order
to get around the fact that the NAFTA does not

protect investnments retroactively. |If we take
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Mondev's all egations to be true, indeed, if we
accept Mondev's argunent that the nisconduct of the
City and the BRA was akin to the Media Council's

m sconduct in the CME case, then nothing nore need
be shown to establish that internationally w ongful
conduct occurred; in fact, that that conduct ceased
and constituted a breach that ended before the
NAFTA entered into force. Mondev sinply has not
provi ded any authority to show ot herw se.

Now, turning to Mondev's second construct,
and here we can assune, for argunment, that the
breach is a continuing breach, indeed, it would be
a breach that, in theory, would continue forever.
This Tribunal would then have to find al so that
Article 1116(2) was not triggered on January 1st,
1994, and did not expire on January 1st, 1997.
Mondev' s suggestion is that LPA did not have
certain know edge of any |oss or damage until the
SJC and the U.S. Suprene Court denied any redress.

We subnit this a revol utionary concept of

| o0ss. If LPA did not know that it suffered a | oss,
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what basis did it have to seek damages under U. S.

law in 1992, when it did, in fact, claim danmages
fromthe City and the BRA. We know of no rule of
prescription that works in such a way. Thus, even

if the alleged internationally wongful conduct of

the Boston authorities did amobunt to a continuing

breach on January 1, 1994, Mondev's claimis tinme-barred,
any event, under Article 1116(2). Its

definition of |oss or damage sinply cannot be

credited.

PROFESSOR CRAWFCRD: To sone extent, this
definition of loss or danage, to a greater extent,
is the definition of know edge, sort of an
epi st enol ogi cal argunent that because the court
proceedi ngs may have reconpensed, in whole or at
| east in part, therefore, they couldn't have had
the know edge until they knew whether there had
been a failure of the court proceedings.

How woul d you construe the word
"know edge" ?

MS. SVAT: I would construe--well, the

in
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reason | say it's the wong definition of |oss or
damage i s because the way | would characterize it
is that they are | ooking at conpensation as if that
is loss, and so | believe that they knew of their

| osses when, indeed, prior to the tine they brought
their clains under U. S. |aw

The uncertainty, whether or not they would
be conpensated is sonmething el se altogether and, in
fact, conpensation presunmes that you have | oss or
damage. Therefore, this is why | characterize it
as a wong definition of |oss or damage. | would
admit that Mondev is not certain whether or not it
woul d be conpensated for any alleged | oss or
damage. They certainly needed to allege |oss or
damage to be here today.

PRESI DENT STEPHEN: Does that mean, in
essence, what you are saying is that conpensation
in the agreenent is not the sanme thing as | o0ss?

MS. SVAT: | would say that is correct.
They are not the sane thing.

PRESI DENT STEPHEN: And that's really
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fundamental | think to the argunent that we have
heard put on behal f of Mondev.

MS. SVAT: | think conpensati on nakes one
whol e when there is a |oss.

| would like to turn now to Mondev's
theory of breach under Article 1110. Again,
Mondev's theory here finds no support under either
international law or Article 1110.

First, Mondev cannot deny that its
allegations, if taken as true, would prove an
unl awf ul and conpensabl e taki ng under internationa
law in 1991. | will exam ne these under Article
1110 first.

Par agraph (1) of Article 1110 is breached
when an expropriation is discrimnatory. NMondev
alleged the City and the BRA took LPA' s nationality
into account when its m sconduct allegedly took
place in the 1980s. Mndev also alleged that the
"package of treatment" that LPA allegedly received
fromthe City and the BRA was gross misconduct, and

unprinci pled, and fell bel ow the m ni nrum standard
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in the 1980s. Now, again, this alone, if true,
woul d establish a breach of Article 1110, paragraph
(1).

Now, turning to the central claim which
is expropriation not on the paynent of
conpensation, which is under subparagraph (d) of
paragraph (1), Article 1110, paragraph (1), is
i kewi se breached when an expropriation occurs
where, as in this case, there is no doubt that it
occurred without either paynment of conpensation, in
accordance with paragraphs (2) through (6), or
adequate provision that such paynent, in accordance
wi t h paragraphs (2) through (6), would be
forthcom ng.

I would like to clarify sonmething that
Mondev said earlier today. The United States does
not assert that what is recognized is a recognition
of the taking and the obligation to conpensate in
order to assert a breach. \What we showed, rather
is that international law only | ooks beyond the

date of an expropriation, where such recognition is
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made. I n other words, it will consider a breach
after the date of the taking, where such
recognition is nade. W do not argue that you'd
have to recogni ze that a taking occurred in order
to bring a claimfor an indirect expro.

Now, just as the cases establish, the
cases that the United States has cited in its
briefs and at oral argunent yesterday, a denia
that conmpensation is due is sufficient to establish
a wongful expropriation under international |aw
and under Article 1110. There is no reason for
this Tribunal to ignore the case |aw and the state
practice that evidences this proposition.

Article 1131 of the NAFTA instructs that
i nternational |aw shall govern the issues in
di spute, and cases deci ded under Chapter El even
that Mondev itself relies on under Article 1110 say
t he sane.

Thus, to answer Mndev's question from
this morning, if Mindev had brought this case in

1991, an allegation of an expropriation, and if the
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NAFTA were in force at that tine, the City and the
BRA woul d have said the sanme thing that they
effectively did say in 1991, which is there was no
expropriation and such a denial of an expropriation
is a denial that conpensation is due or that it

will be forthcom ng.

Not hi ng nore need be shown under
international |law or under Article 1110. | would
qui ckly as an aside that Mndev al so suggested that
there would be no way for themto allege an
expropriation under U S. law, and we have
submtted, in Appendix Volume XI, at Tab 48, the
Massachusetts general |aw that does provide an
action for conpensation seeking an inverse
condemation. So there is such a | aw

PRESI DENT STEPHEN:. |'m sorry. Wuld you
repeat that last comment. | didn't followit.

MS. SVAT: Earlier today, Mndev said that
there woul d have been no domestic cause of action
for a taking that they could have brought. | just

wanted to refer you to the record where we did
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submit the statute under Massachusetts |aw where
such an allegation could have been nade under
Massachusetts law. [It's not a nmgjor point, just a
nm nor point.

Finally, | would just like to make one
| ast point, which is that Mondev did not respond to
the argunent that the United States nmade yesterday
that the investnment that Mondev all eges was taken
the Lafayette Place Project, no | onger existed on
the date that the NAFTA entered into force. Thus,
it is not explained how that investnent could have
been protected under Article 1110. W subnit no
i nvestment of Mondev's was protected under Article
1110, nor has Mondev all eged an expropriation after
January 1st, 1994.

There may be a question.

PROFESSOR CRAWFORD:  Your position is, of
course, nore fundanental than just in relation to
1110. It is that because there was nothing |l eft of
the investnent in 1993, it was never an investnent

to be protected by any provision of NAFTA
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MS. SVAT: No, | wasn't mmke that broad
point just then. | was just making the point--

PROFESSOR CRAWFORD: A narrower version of

MS. SVAT: Well, nerely that under Article
1110, Mondev has all eged the taking of an
i nvestment that was taken before the NAFTA entered
into force. W talked yesterday at |ength about
whet her or not a claimm ght have existed that
coul d have, upon the entry into force of the NAFTA,
continued in tine and been an investment itself,
but it's not an investnent that Mondev has all eged
was taken here.

That's all | have. Thank you.

PRESI DENT STEPHEN:. Thank you, Ms. Svat.

M. Clodfelter?

MR. CLODFELTER: M. President, | wll
respond to the Claimant's rebuttal with regard to
two issues, the claimunder Article 1102 and the
appl i cabl e standard under 1105.

This morning, in the rebutta
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presentation, on the |ast day of the hearing on
liability, we heard Mondev's very first attenpt in
al nost three years since this claimwas first
noticed, to analyze its national treatnent claimin
accordance with the terns of Article 1102(2). Sir
Arthur said very little in response to the points |
made on Wednesday, so | will not review them now,
but I just want to nake two other points.

First, Sir Arthur tried to reinject sone
significance to the four statenments upon which they
rely to show anti-Canadi an ani nus by pointing out
their periodicity, the fact that they were nade
over a period of time. O course, periodicity is
irrelevant if the statenents themselves don't show
anti-Canadian aninmus to begin with. On this, Sir
Art hur had nothing nore to add.

But in connection with this, let nme just
say to you, M. Chairman, that we woul d encourage
you not to suspend your understanding that Canada
and the United States are twin souls, at |east

until you hear evidence to the contrary, and
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don't think you have seen any such evidence in this
case.

Second, and this is the effort to analyze
the case, in ternms of Article 1102 itself, Sir
Arthur restated his doubtful claimthat there just
was no U. S.-owned i nvestnent against which to
conpare the treatment received by LPA. | will
repeat what | said on Wednesday, that that alone is
sufficient to dispose of this case because a
conmparison is required.

PROFESSOR CRAWFORD: Is that slightly odd?
I nean, if you have a prohibition such as that
contained in 1102, paragraph (2), let's take a case
obviously there are sone probl ens here because of
the tines at which those statenents were made, but
let's assunme there's no inter-tenporal problem and
a munici pal authority says to a Canadi an entity,
"We're not going to grant you this pernmt because
you' re Canadi an," and there's no evidence that any
other entity has ever applied for such a permt.

Nonet hel ess, it would prima facie be a breach of
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1102, paragraph (2), for a U. S. authority to refuse
to do sonething to a Canadian, which it was |awfu
to do to an Anerican, as it were, on grounds that

t hey were Canadi an.

MR. CLODFELTER: Well, it's such an
extrene case. | think you can infer fromthe
express statenment that an American woul d be treated
differently, and you have your conparison built
intoit. W have nothing like that, of course,
here.

What was incunbent Mondev to do here was
not--let ne just note Sir Arthur amazingly said
that the record was devoid of any indication that
Amer i can- owned devel opers received the kind of
treatment that LPA received, and that has it
exactly reversed. It's Mndev's burden to show, in
order to prove | ess-favorable treatnment for LPA
better treatnment for some U S.-owned devel oper. No
effort has been done to submit anything into the
record on this. The record is devoid, but it's

devoi d of the proof necessary to sustain the claim
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That's all | wanted to say on Article
1102.

| return now to the standards for an
Article 1105 violation. First of all, let me

di spose of this curious issue of whether the set of
princi pl es grouped under the rubric "ful
protection and security" applies to investnents.

Now, on Monday, Sir Arthur said that our
position was that it didn't. He didn't say why
this was significant though.

On Wednesday, | expressed surprise and
assured him and you that we do think that ful
protection and security applies to investnents.

Today, Sir Arthur stated, with an air of
significance, that this was taken note of, and that
this meant that we withdrew the conments that we
had at Page 37 of our Counter-Menorial. Now I
woul d not blame you if you thought that Sir Arthur
and | were engaged in sone kind of secret debate
using code, but let me try to let you--

PROFESSOR CRAWFORD: Not hi erogl yphs.
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MR, CLODFELTER: Not hieroglyphs, no,
that's sonmething else entirely.

Let me let you in on what this is al
about. W have never said that the requirenent of
full protection and security in Article 1105 does
not apply to investnents. How could we? The
ternms, express of Article 1105, say that such
treat ment nmust be accorded to investments. We
don't disagree with Mondev on the application of
the requirenment to investnments. W disagree on
what the requirement is. Let nme read to you what
we say on Page 37 of our Counter-Menori al

"Cases in which the customary
i nternational |aw obligation of full protection and
security was found to have been breached, however,
are limted to those in which a State has failed to
provi de reasonabl e police protection against acts
of a crimnal nature that physically invaded the
person or property of an alien." CObviously,
property of an alien can very well be an

i nvest ment .
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Thi s case does not resenbl e any of those
i nternational decisions in the slightest, neither
physi cal harm or invasion or crimnal activity is
i nvol ved, and this Tribunal can, and should,
summarily dismss Mondev's full protection and
security argunent.

Full protection and security has a well-known
content in customary international law At
Footnote 41, on Page 37, of our Counter-Menorial
we list the many | eading cases in this area, and
they all share the characteristics that we describe
there.

Mondev- -

PRESI DENT STEPHEN: |'m sorry. The
characteristic being protection against crimna
activity?

MR. CLODFELTER: Agai nst physical persons
or property.

PRESI DENT STEPHEN: Yes. \When | said
crimnal activity, | meant physical crimna

activity.
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MR. CLODFELTER: Mondev has not cited a
single authority for the proposition that ful
protection and security applies to acts of a
nonphysi cal nature directed to intangi bles such as
contract rights in dispute here. The concept
sinmply does not apply to the facts of this kind of
i nvest ment di spute.

PRESI DENT STEPHEN: | nternational |aw may
be laggard, but it's not conmpletely static, if |
may say so. Take an exanple where a receiving
State paid no respect whatever to the intellectual
property rights associated with an investnent,
surely, that could be regarded as, in principle, a
failure to give due protection and security to
t hose rights.

I nean, they are, in effect, inported,
they may be very valuable rights, they're inported
as part of an investnent and then they are sinply
flouted. Surely, that could be covered by ful
protection and security, in principle. | nean, it

may be nmuch nore danagi ng than havi ng your w ndows

1053



10

11

12

13

14

15

16

17

18

19

20

21

br oken.

MR, CLODFELTER: There's no question, and
that would be a natter of denpnstrating that State
practice has evolved to the point where, in fact,
States do accord such protection out of a sense of
obligation. That's what's missing in this case.
any evidence that the principal has devel oped to
that point, and that's what has to be shown before
it can be declared to be customary internationa
law. No effort has been made in that regard
what soever.

Sure, concepts of customary internationa
| aw evol ve. They evolve with State practice. No
such State practice has been shown in this case.

Second, on the question of subjectivity,
it's a pity that your question this norning wasn't
given a better answer, and that is the question
concerning the position that the ternms "fair and
equitable treatment"” and "full protection and
security," as used in 1105, are merely referenced

to sets of principles established in customary
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i nternational |aw

I showed on Wednesday how the FTC
interpretation |linmts the nmeaning of these phrases
to their meaning within customary international |aw
and the m ni mum standard under custonary
international law. Parenthetically, you will
recall that | showed on the screen, in fact, Mondev
said something very simlar inits Menorial

Since they are referenced to established
concepts, there is no need, under the rules of
interpretation set forth in the Vienna Convention
to determ ne what the word "fair" means or what the
word "equitable" neans, as Sir Arthur woul d have
it. Indeed, this sounds very nmuch like the
deconstructioni st approach that he earlier
condemmed.

The point is that there are two approaches
in applying these concepts. One is that which
Prof essor Vasci annie called the plain-neaning
approach. That's the approach advanced by Mndev,

appl ying notions of fairness or notions of justice
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in isolation. The other approach is that taken in
Article 1105, as confirned by the FTC
interpretation, applying established standards.

O course, both involve sone subjective
judgment, but there is no conparison in the degree
of subjectivity required. Let nme give an
illustration of that. Under Mondev's approach, the
test would be, for exanple, as applied to the
actions of the Massachusetts courts, is this
conduct fair or is this conduct equitable?

But under the approach of the customary
i nternational |aw m nimum standard of treatnent,
the question would be like it was put perhaps in
the Chattin case, which was cited Mnday by Sir
Arthur. You can see on the screen how the Chattin
Tribunal stated it.

"Since this case of alleged responsibility
of Mexico for injustice conmtted by its judiciary,
it is necessary to inquire whether the treatnent of
Chattin anpunts even to an outrage, to bad faith,

to willful neglect of duty or to an insufficiency
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of governnent action, recognizable by every
unbi ased man."

The answer there was yes. W suggest that
applying the proper |evel of subjectivity to the
guestions here, the answer has to be no.

MR. SCHWEBEL: M. Clodfelter, under that
approach, what neani ng does the United States, and
I would take it its two partners have agreed with
it on the interpretation, accord to "fair and
equitable"? Couldn't the phrase sinply have
stopped with the words "in accordance with

i nternational law, " period?

MR. CLODFELTER: Yes, clearly, they could
have, and drafters of treaties have many different
approaches. G ven the confusion that does reign in
some of the literature in this area, and it is
clearly an area where the contours of concepts are
not entirely clear, the parties clearly wanted to
make it clear what they were tal king about.

They wanted to nmake it clear that, as

between these three parties, the established rules



10

11

12

13

14

15

16

17

18

19

20

21

of fair and equitable treatnment are part of the
m ni mum st andard, and they will conply with them
and call it the belt-and-suspenders approach, but
this is how they felt they needed to state it to
make it clear.

Now what does it include? | nean, beyond
t he obvi ous el enents of the concept, which are wel
known and accepted, the customary international |aw
requi renents, with respect to expropriation, are
el ements of fair and equitable treatnment, quite
apart fromwhat we say in 1110. The notions of
deni al of justice conme within the rubric of fair
and equitable treatnent.

There is devel oping | aw on vari ous ki nds
of contract questions, when contract breach may
arise to an international dealing. Those are the
areas covered by this set of principles called
"fair and equitable treatnent."

PROFESSOR CRAWFORD: O course, if Article
1105 had stopped after the word "internationa

law," the only way you could have said that 1105(1)
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t ook what had previously been the U S. and Canadi an
position on the question would have been by
reference to the title of the article because the
position that was taken by the mgjority in the
charter of econom c rights and duties was that what
international |law required was national treatnent,
full stop. So you clearly needed the extra words
on any view of things.

MR. CLODFELTER: The title is not w thout
signi ficance, however.

PROFESSOR CRAWFCRD:  No, but it would have
been a very unwise thing for drafters to rely on
the title for a point of such inportance.

MR. CLODFELTER: Agreed.

PRESI DENT STEPHEN: --as the U.S. treaty
is of such inportance.

MR. SCHWEBEL: | would observe that the
title says "M ni num Standard of Treatnent." It
doesn't say "M ni mum Standard Under |nternational

Law. Even the title is not terribly clear. But

when you said a nmonment ago, M. Clodfelter, what
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the parties intended, were you referring to what
t hey i ntended when they drafted and adopted the
article or to the interpretation subsequently
adopt ed?

MR. CLODFELTER  Those are one and the
same thing, | submit. The interpretation was
telling the world what they nmeant when they drafted
it.

PROFESSOR CRAWFORD: Part of the problem
with mininum | mean, the standard of treatnment is
mninumin this sense that it's not a maxi nrum
standard of treatnment. We are not talking about
uni formlaw or uniformrules, and, secondly, that
it's a mninmum standard of treatnent irrespective
of the treatment afforded to nationals under |ocal
law. Whether it's mininmal standard of treatnent is
anot her questi on.

MR. CLODFELTER:  Exactly.

PROFESSOR CRAWFORD: | don't expect you to
answer that.

[ Laughter.]
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MR. CLODFELTER: Well, | will make a
comment about that because | alluded the other day
to di sappoi ntment of sone investors on how these
parties | ooked at this obligation. |It's easy to
forget the enornous achi evenents nade for investors
i n Chapter Eleven.

You can call the mninnum standard of
treatment as applied by the parties miniml, but |
think that would be unjust to the drafters.
Actually, it affords a great deal of protection.

Thank you. | would like to turn the floor
over to M. Paw ak.

It might be a good tine to take a break,
if the President would rather do that.

PRESI DENT STEPHEN:. | woul d just ask that
we do seemto be going quite quickly through this;
is that so?

MR, LEGUM We do, but I'mgoing to go
last, and we all know how verbose | can be.

[ Laughter.]

PRESI DENT STEPHEN. We'll rely on you, M.
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Legum to keep things going.

[ Recess. ]

PRESI DENT STEPHEN: M. Paw ak, are we
going to hear from you?

MR, PAWLAK: Thank you, M. President. |
will be brief in discussing the argunments under
1105 regarding the dismssal of LPA's contract
clainms. The reason? Mndev has offered nothing
new this norning to establish that the disnissal of
those clains constitutes a violation of the
customary international |aw standards of denial of
justice that are incorporated into Article 1105.

This nmorning, the President of the
Tri bunal asked Mondev, "You don't sinply claim

error, do you?" Mondev's counsel stated rather

enphatically "no. However, the renmi nder of Ms.
Smutny's remarks belie that response.

Mondev again this nmorning, as in is Reply
and on Tuesday, presented points of evidence that
Mondev cl ains only now rendered the SJC deci sion

i nconcei vabl e. In the interest of tinme, | will not
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agai n explain why each of the points of evidence
relied upon by Mondev to establish that the City
had repudi ated do not establish that fact. Rather
should the Tribunal find it necessary to consider
that evidence, | ask that you bear two principles
from Massachusetts |aw in m nd.

First, the SJC, despite the requirenent
that it review the evidence in a |ight npst
favorabl e to LPA, was | ooking for specific
evidence. That was evidence that could establish a
definite and unequi vocal statenent of an intention
not to perform

The second point |I'd like to have the
Tribunal keep in mnd is that with respect to nost,
if not all, of the evidence offered, Mndev has not
responded to the additional hurdle to establishing
a repudiation. As explained in our Rejoinder at
Notes 64 and 65, as well as in the opinion of Judge
Kass submitted with the Rejoinder, particularly at
Exhibit 7, a statenment of repudiation nust be nade

by the one contracting party to the other
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contracting party. Mst of the points of evidence
relied upon by Mondev are not such statenents.

Let me now turn to Mondev's evol ving new
| aw contention. Mndev apparently is confused over
what rule it is that Mondev is asserting is a new
one. \When pressed by the Tribunal this norning,
Mondev' s counsel nerely referred to the Coquillette
opi ni on, suggesting that it highlighted "very
surprising aspects of the SJC decision."

As the U.S. has made clear, even if the
SJC deci sion was surprising--and it was not--it
woul d not give rise to a denial of justice under
the standards of customary international |aw.  But
| et us consider what Mondev suggests may possibly
be new rules in the SIC s decision

First, as we denonstrated on Wednesday,
the rule requiring that a party be ready, able, and
willing to performand that a party manifest sone
of fer of performance is by no neans new. |In fact,
it is decades-old. In 1991, the Court of Appeals

in the Sinpson case, as | pointed out in nmy prior
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presentation, announced the rule in the very sane
words that the SJC used in 1998 in the LPA case.

Second, to the extent that Mndev suggests
that the square corners rule, as we have cone to
describe it in the |last few days, is at all new,
the SJC decision itself establishes that there is
not hi ng new about it. |ndeed, at page 524 of the
SJC s decision, the SJIC notes that the origin of
the square corners rule is a statement in 1920 by
Justice Hol nes, of the U S. Suprene Court.

In any event, as Judge Kass points out at
page 10 of his Rejoinder opinion, the SIC nentioned
the square corners rule parenthetically only after
establishing what the standards for contract
performance were.

In concluding this point, | refer the
Tribunal to Rejoinder Footnote 66 addressing the
square corners rule, and note that even assum ng
that the square corners rule was new and was
applied to the LPA case, Mndev has not net its

burden of proof to establish that such an
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application would be a violation of the denial of
justice standards under customary internationa
I aw.

Finally, a word about the purported
retroactive application of a newrule. On this
point, | have just a few remarks. First, Mndev
concedes that the SJC s application of law to the
parties before it is reflective of common | aw
practice and in and of itself not enough to
establish a violation of Article 1105.

Mor eover, it bears enphasis that Mondev
never suggested to the SJC that the SJC shoul d not
apply the supposed new rule to the parties before
it. If LPAreally had no desire to have the rule
in question applied to it, LPA could have said as
much in its petition for rehearing to the SJC. It
did not.

And for this point, | can refer the

Tribunal to the U S. Rejoinder at Note 51, and

there you can be directed to the O eskey statenent.

| believe it's Exhibit 27 to Volune Il of the
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O eskey statenent which contai ned- -

PRESI DENT STEPHEN:. \What are you
suggesting that it mght have done? It m ght have
said we don't want this rule to apply to us because
it's retrospective, in effect?

MR, PAWLAK: On that point, the point at
whi ch LPA sought rehearing on the case before the
SJC, they certainly could have suggested that the
SJC shoul d not have applied the rule because it was
a new one to its own case

PRESI DENT STEPHEN: It could only have
done that if it had been successful in getting
rehearing, | suppose. They would do it at the
rehearing. |s that the point?

MR, PAWLAK: Right, but the exhibit |
direct you to is the letter for the grounds that
LPA- -

PRESI DENT STEPHEN: | see.

MR, PAWLAK: Thank you.

Finally, LPAin its petition for

certiorari to the United States Suprenme Court
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conceded that there is no prohibition under U. S.
| aw on retroactive application in civil conmon | aw
cases. And for that proposition, | direct you to

the LPA petition for certiorari, which is again the

10

11

12

13

14

15

16

17

18

19

20

21

O eskey statement Volune |1, and that is Exhibit
27. The other statenent that | referred to, the
letter for the petition for rehearing, is not

Exhi bit 27.

As the U. S. nmade clear at page 34 of its

Rej oi nder, even had there been a retroactive
application of the law, State practice does not
support Mndev's position that the retroactive
application of |aw constitutes a violation of
i nternational |aw

To close, the U S. subnits that it has
denonstrated that the SJIC s deci sion was anply
correct and reasonable. But even if the SJC had
erred, Mondev has not denonstrated so gross an
error or any mani fest injustice sufficient to
establish that there was a violation of the

standard of denial justice incorporated into
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Article 1105.

Those are all ny remarks. Thank you.

PRESI DENT STEPHEN:. Thank you, M. Paw ak.

M. Legum

MR. LEGUM M. President, Menbers of the
Tribunal, I'd like to begin my remarks this
af ternoon by addressing the question of the alleged
deni al of access to the courts.

Mondev began its presentation this norning
by acknow edgi ng that States may grant inmunity to
their organs, and that that grant of imunity does
not violate international law. Now, this
concession accords with the United States' views on
the subject and to my mnd di sposes of their claim

Mondev went on, however, to contend that,
nonet hel ess, if a State organ violates its own
laws, it cannot grant itself immunity. Now, |
personal ly don't understand how it can nmake both
assertions at the sane time. They seemto nme to be
irretrievably inconsistent, but it is possible that

I am m sunderstandi ng their argument.
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In any event, the whole point of imunity
is to i mmuni ze governnent conduct from suit where
t hat conduct mi ght otherw se be viewed as w ongful.
So if granting immunity to a governnmental organ is
not internationally wongful, then that, as | said
before at the outset, necessarily neans that there
has been no denial of access here, because here
there is a grant of immnity and that grant of
immunity is not internationally wongful for the
reasons we have explored at |ength.

The second point |'d--please.

PROFESSOR CRAWFORD: | don't want to put
t he Canadi an--sorry--Mndev's case, and | may wel
not have understood it either, but it seemed to me
there were two different ways in which they put it.

They said, first of all, that, in general
a State may grant imunity to--at |east qualified
imunity to individual organs, but to the extent
that that imunity prevents the inquiry into
matters specifically affecting investnments covered

by NAFTA, it potentially rai ses NAFTA questions.
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Secondly, and | think a narrower
formul ati on, was that at |east they couldn't do so
if the effect was to immunize inquiry into the acts
of that entity in respect of conduct which would be
a breach of a NAFTA obligation.

MR, LEGUM Well, if it's the first point,
then there's certainly no support for it in the
text of the NAFTA, which Article 1105(1), as we
have expl ored at |ength, incorporates customary
international law. So if customary internationa
| aw does not nake a grant of qualified inmunity,
which is indeed what we have at issue here--if that
is not internationally wongful under customary
international law, then the nere fact that the
conduct at issue relates to an investnment doesn't
prove a violation of Article 1105(a).

As for the second proposition, | would
submit that there is no support for it in either
international law or in the text of the NAFTA
think that what we have shown through our review of

authorities is that if conduct is internationally
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wrongful, a claimmay be pursued internationally

i medi ately and there is no obligation to exhaust

| ocal renedies that do not exist where, as is the
case here, the relevant organ is a inmune. But
there is no obligation under international lawto
de-i muni ze States for conduct under nunicipal |aw
that would be internationally wongful.

I'"d like to conclude on this point by
sinmply noting what Judge Kass notes in his opinion.
And | nentioned the specific paragraph yesterday,
so | will not repeat it today, also in part because
| don't remenmber what it is.

But much of what the governnment does in
econonmi ¢ regul ati on necessarily interferes with
private parties' contracts. It is inevitable that
a wide variety of governnental acts in the economc
sphere will have that effect, and it would cripple
government if in every case where there was such an
effect a lawsuit could be brought, particularly, as
Judge Kass notes, in a society that is as fanmously

litigious as that of the United States.
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If there are no questions on this issue of
deni al of access to courts, | will nmove on to ny
next point, which is the ownership of rights.

Could | have the first slide, please?

This is the fanmiliar text of the nortgage,
and |'mcasting it on the screen to show that the
nort gage does not take a definite view as to
whet her there are rights of the nortgagor under the
Tripartite Agreenent to devel op parcel s adjacent to
the premises. The phrase that it uses is
"excluding any rights of the nortgagor thereunder
to devel op parcels adjacent to the prem ses.

By contrast, by its use of different terns
to describe rights and options to purchase and
| ease, and rights to devel op, the nobrtgage suggests
strongly that those ternms have different neanings,
and we submit Mondev's view of the nortgage
| anguage is inconsistent with that.

PROFESSOR CRAWFORD: M. Legum nost of ny
experience with nortgages has been regrettably

personal, but it's not too nmuch of an inference to
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suggest that the opening | anguage there is
boi | erpl ate | anguage of the bank's nortgage,
whereas clearly the reference to the Tripartite
Agreenment was drafted for the purpose of this
particul ar nortgage as a particul ar reference.
That seens to ne to reduce the strength of the
i nference one mi ght otherwi se draw as between the
di fferent use of the |anguage.

MR, LEGUM Well, | would respectfully
di sagree. As the Tribunal will recall from our
revi ew of paragraph 23 of the nobrtgage, that
par agraph set forth a notice obligation with
respect to rights and options to purchase under the
Tripartite Agreenent.

| believe there was one ot her agreenent
that was referenced there, but clearly the
reference to--or rather the fact that there were
rights and options to purchase under the Tripartite
Agreenment was sonething that was forenpst in the
parties' mnd when they were drafting this.

PRESI DENT STEPHEN:. | suppose in a sense
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it's a question of where the boil erplate wording
ends in this particular clause. The opening words
obvi ously are.

MR, LEGUM  Well, | guess the question is
al so how nuch of the opening words are boilerplate
and how rmuch of them are specific. 1, too, cannot
profess to have vast experience in dealing with
nort gages, but | don't think there are many
provi sions that include specific references to
options to purchase and | ease and exerci sing
options when there's not an option that the parties
are thinking about.

I'"d Ilike nowto nove on to ny next point.
We heard this nmorning for the first tine an
argunment based not on course of performance under
the Uni form Commerci al Code, but instead relying on

Section 1-201, paragraph 3's phrase, quote, "by
i mplication fromother circunstances."
This is the first time that we have heard

an argunent based on that particular phrase. It is

not addressed in the parties subm ssions, and
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therefore | would submit should not be considered.

Finally, on the question of burden of
proof, Mndev's assertion is that the United States
bears the burden of denonstrating that Mondev does
not have an investnent that is covered by the
NAFTA. That is, | submit, an extraordinary
proposition. Clearly, Mndev has the burden of
provi ng every elenent of its claimand it cannot
prove a claimif it cannot prove that it has an
i nvestment that is covered by the NAFTA

Therefore, | submit that under the rules
that normally apply in such circunstances, it is
Mondev' s burden, not that of the United States, to
convince the Tribunal on this question of its
ownership of the rights.

Unl ess there are further questions on that
subject, | will turn to the question of the
di fferent versions of the facts rel evant to what
happened in the 1980s and whether there was an
expropriation here.

What the facts show here is that LPA owned
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certain rights under the Tripartite Agreenment and
to the project. It sold those rights to Canpeau in
1988. Canpeau ultinmately did not performits

obl i gati ons under the instrunent that conveyed
those rights because it went bankrupt, but the
United States had nothing to do with Canpeau's
entering into bankruptcy.

And if | could just have the first slide
on the screen, please, this is an excerpt from
LPA's sworn answers to interrogatories in the case
that it brought against Canpeau after things went
sour with Canpeau. And what | have this on the
screen for is sinply that it confirns what | stated
yesterday and what was not disputed in Mondev's
presentation this norning that the | ease was
i ntended to be tantamount to a present sal e of
LPA's interests.

Now, as we've seen, the |ease was
different in sonme respects fromthe 1987 proposed
contract of sale. But the differences between the

two, | hope that | have established, are not on the
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order that any kind of showi ng of an expropriation
of LPA's rights could be denonstrated.

PRESI DENT STEPHEN:. \When you say
di fferences, differences in noney paynents involved
in the two transactions that you showed on the
screen?

MR. LEGUM That's correct.

PRESI DENT STEPHEN: Yes, | see.

MR, LEGUM  Now, Mndev contended very
briefly this norning that the 1987 sale was a,
quote, "distress or salvage sale." 1In fact, if the
Tribunal reviews Mndev's Factual Appendi x where it
di scusses its dealings with Canpeau--and that is
par agraphs 73 to 88--it will find no nmention of any
contention that the sale to Canpeau was a, quote,
"di stress or salvage sale."

There is no evidence in the record, and,
in fact, there has been no allegation in the
parties' pleadings, that the sale to Canpeau or the
| ease to Canpeau was done at for anything | ess than

fair market val ue
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Now, after, as we have seen, this
effective sale of LPA's interests, Canpeau went
bankrupt, but as | nentioned at the outset, we are
not responsible for that. W subnmit that if the
Tribunal | ooks at the broader picture here at what
happened, there can be no finding of an
expropriation, just based on the facts that |'ve
nmentioned so far.

Now, 1'd like to turn to a number of the
nore di sparate issues that have been raised in the
course of the norning' s presentations.

PRESI DENT STEPHEN: Does it cone to this
then, that you say that whatever |oss was incurred
was incurred essentially because of the bankruptcy
of Canpeau rather than from any other fate?

MR. LEGUM Yes. The record before the
Tri bunal shows that LPA sold its interest to
Canpeau. It received consideration, or it agreed
to consideration in an arms-length transaction, and
ultimately Canpeau didn't perform but it's

undi sputed that the United States had nothing to do
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1080
with that, so any | oss that LPA may have incurred
because Canpeau did not perform cannot be
attributed to the United States.

I'"d like to begin with the issue of
coercion, this notion that--please.

PRESI DENT STEPHEN: O course, that
i gnores the whol e question of what sort of
financial profits would have been nmade had Mondev
been encouraged, let's say, or at |east permtted
to go ahead with the whole of its project.

MR, LEGUM Had it been able to go forward
wWith its project earlier in 1986 and 1987.

PRESI DENT STEPHEN: Yes. | nean the
fi nanci al consequences, we don't know what they
m ght have been, but they m ght have been very much
nore desirable from Mondev's point of view than the
anount that was prom sed by Canpeau, although not
pai d.

MR, LEGUM They mi ght have been. There's
certainly no evidence in the record to suggest

that. Also there's no evidence to suggest that
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they m ght not have been | ower than what it got
from Canmpeau, but what we're tal ki ng about here is
an allegation that the United States expropriated
LPA's interest in the project, and the fact that it
got 95 percent of what it might have gotten
ot herwi se, rather than 100 percent under well-established
precedent, cannot constitute an
expropriation. It has to be a taking of their
i nterests, and there has been no taking of their
interests. What we have here is an arns-length
voluntary sale of its interests to a third party,
and a third party that did not performon its
obligations for reasons that have nothing to do
with the United States.

So | turn now to the question of coercion
this notion that Mondev was sonehow coerced into
signing the third suppl enmental agreenent to the
Tripartite Agreenent in October 1987.

Let's tal k about the evidence to support
this. What Mndev has pointed to in its factua

appendi x, and this appears at paragraph 67 and in
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the foll owi ng paragraphs, is the fact that the BRA
or actually the City Zoning Board, put into effect
an interimplanning--1'"mgoing to forget what the
words are that are associated with the other two--
essentially new zoning restrictions that are know
by the acronym I POD. WelIl, that was a neasure, as
we have seen, that applied to all developers in the
area. It can hardly be seen as effecting coercion
in any legally rel evant sense.

The second thing that we have is a
statement by one of Mondev's officers that the BRA
informally delivered a, quote, ultimtumto Mndev,
t hat unl ess Mondev agreed to the anmendnent, the
drop-dead date, the project could not go forward.
Well, of course the BRA enphatically denied that
was the case, and there is no evidence in the
record of any kind of direct or i mediate threat
that would nornally be necessary to show any form
of coercion as that sense is known in | aw.

Mor eover, LPA's suggestion, or rather

Mondev' s suggestion here is based on the prenise
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that LPA indisputably had a perpetual right to
cl ose on the Hayward Parcel as |long as the garage
that was to be constructed on the adjacent |ot had
not been constructed. That was very nuch in
di spute between the BRA, the City and LPA, and it
is not at all clear fromthe text of the Tripartite
Agreenent that LPA had any such right, and | refer
the Tribunal to pages 4 to 5 of the U S
observations on the facts that are appended to its
Rej oi nder for a description of the |legal issues
surroundi ng that uncertainty. So there was rea
uncertainty as to the survival of the option after
the 6-nonth period concluded, after the option
period itself had concl uded.

I'"d now like to turn to--yes, please?

PRESI DENT STEPHEN: On the coercion
factor, what if any weight do we give to the jury's
verdict?

MR. LEGUM Let ne turn to that next. In
its presentation this nmorning Mondev faulted the

United States for saying that the verdict on
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tortious interference was limted to a 56-day
period. It then described a nunmber of alleged
events, all of which occurred in Decenber 1987 and
January 1988. It did that because the tortious
interference claimdid in fact focus on a 56-day
period. It is limted intime to this one episode,
and it does not and cannot be seen to address any
aspect of the design review process, traffic

studi es, negotiation of anendnents to the
Tripartite Agreenent, or Canpeau's request for
extension. The tortious interference claim
addressed only what happened from Decenber 4, 1987
t hrough February 1, 1988, during the tinme that

Canpeau's application for approval of the sale was

pendi ng.

It does not speak to anything that
happened before that. It does not speak to
anyt hing that happened after that. It therefore

does not speak to the bulk of the issues that are
rai sed by Mondev's clains.

PROFESSOR CRAWFORD: Nonet hel ess, in

1084



10

11

12

13

14

15

16

17

18

19

20

21

relation to that period, and of course the verdict
wasn't entered for reasons we know, but it was a
decision by a finder of fact, that there had been
some sort of inproper conduct by BRA in that period
inrelation to the sale, and my understanding is
that certainly the laws of inducing breach of
contract and simlar that |'maware of do have a
sort of proper purpose defense. So the jury nust
have thought there was no legitinmte regul atory
purpose in the BRA doing what it did.

MR, LEGUM W certainly don't dispute
that the jury verdict is what it is, and | only
don't dispute that the jury was instructed on
i mproper purpose. That is, that was one of the
el enents of the claim in fact. However, that
i ssue was vigorously disputed before the Tria
Court. The BRA appealed to the Suprene Judicia
Court--excuse ne, they did not appeal. They argued
in the alternative in support of affirnmance, that
the jury had not seen the issues correctly, and

under Massachusetts |aw, under municipal |aw, that
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verdi ct has no binding effect, and I would submt
t hat municipal |law has certain requirenments before
a finding of a Court can be binding. And it does
that for good reason. The reason is that the BRA
never effectively never had an opportunity to have
that verdict reviewed by a review ng court.

PROFESSOR CRAWFCRD: Because of the
i mmunity.

MR. LEGUM  Correct.

PRESI DENT STEPHEN: |'m sorry. Because
of ?

PROFESSOR CRAWFORD: O the immunity.

PRESI DENT STEPHEN: Ch, yes.

MR. LEGUM Right.

PROFESSOR CRAWORD: But of course to the
extent that it might be relevant for our assessnent
of the overall situation, the jury verdict is sone
evi dence of what Mondev all eges, which is a |longer-term
course of conduct of the sane character. The
point you're nmaking is that the jury was only asked

to determine in relation to a shorter period. The
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all egations are of the same character in relation
to a |l onger period, albeit that they're not support
by unentered jury verdicts.

MR, LEGUM | lost the question part of
what you just said.

PROFESSOR CRAWFORD: Well, it is really
conversation rather than a question, but it could
be argued that the jury verdict, though rel ated,

t hough confined in tinme, was of the same character
as Mondev all eges, and therefore it doesn't--the
limts in period isn't a conclusive argunent

agai nst Mondev on that point.

MR, LEGUM  Well, | woul d disagree.
Certainly there's an established evidentiary
principle that one cannot assune, just based on one
epi sode, that sonething sinmlar happened on ot her
epi sodes, and | submit that there's no reason to
give nore weight to this jury verdict that was
never reviewed by any Court than is required under
the circunmstances. And we subnit that there is no

requi renent that it be given weight.
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One final point on the jury verdict. It's
been suggested on a nunmber of occasions that the
jury did not add up the nunbers--excuse ne--that
the jury added the nunmbers that it awarded to
arrive at $16 mllion. They were not required to
add the nunbers, and as | noted on Wdnesday, the
Trial Judge found that the only reasonabl e way of
readi ng the verdict was to review them as one
subsumed within the other

On the topic of the intent of the City and
the BRA, there's been a nunber of references to
certain Board mnutes that express a desire on the
part of the City to receive fair market value for
the Hayward Parcel, rather than the Tripartite
Agreenent forrmula price, and it's been submtted
that that is either an expropriatory act or
evi dence of evil intent on the part of the City or
the BRA. | would submit that neither can be
inferred fromthat.

Any contracting party is entitled to

dislike the ternms of a deal that it has struck, and
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to seek to nodify that deal through negotiations
with another party. There is nothing that smacks
of bad faith in wanting to do that. Simlarly, any
contracting party may wi sh that the other side wll
not make a tender of their performance, so that it
does not have to perform

To give one rather prosaic exanple, one
can i magi ne circunstances in which a panel of
arbitrators, for exanple, that has agreed to stay
until, say, 6:30, listening to counsel argue, m ght
fervently wi sh that counsel would stop arguing so
that they could | eave earlier, even though they're
obligated to stay until 6:30. And in fact, that
m ght actually be verbally expressed by one nenber
of the panel to another, but that expression of a
desire that the other side not put themto perform
is not an act of bad faith in and of itself.

PROFESSOR CRAWFORD: Well, that's a
relief.

[ Laughter.]

MR, LEGUM |t has been suggested that
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obstacl es nysteriously disappeared for Canpeau
because Canpeau eventually agreed that it would pay
mar ket val ue for the Hayward Parcel. The record
does not support that. What happened here is that
Canpeau did the work that LPA seermed unwilling to
do. It sought, docunented, and obtained an
exception to the zoning requirenents so it could
build a tower or towers of the height that it had
pl anned to build. It prepared an environnenta

i rpact assessnent that anal yzed in considerable
depth the environnmental inpacts of its proposed
project. It conpleted all four stages of the BRA s
desi gn revi ew process.

The fact that Canpeau did all of these
things and the BRA approved its proposal does not
show that LPA was given different treatnent because
LPA did not do all of these things. It did not get
past the first stage of the design review process
formerly set out in BRA docunents.

What's nore, the BRA worked in good faith

wi th Canpeau for nonths during a time when Canpeau
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had not agreed to pay market value. The Tribuna
will recall that the letters, the letter--1 believe
it was a letter Decenber 30th, 1988, Canpeau
reserved its rights under the Tripartite Agreenent
and took the position that it continued to have
rights to get the price set forth in the fornula.
During the tine both before that point and after
that point, the BRA worked col |l aboratively with
Canpeau to get the project approved.

And I'd Iike to close with a very snall
point, which is--if we could actually have not the
next slide but the one after that, please.

We have heard a number of tinmes during the
course of the presentations an allusion to this
sentence in the Suprenme Judicial Court's opinion,
what says, quote: "It is perfectly possible for a
governmental entity to engage in dishonest or
unscrupul ous behavior as it pursues its
| egi sl ativel y-mandat ed ends. "

O course it's quite clear that the

Suprene Judicial Court was not expressing a view
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about the conduct of the City or the BRA. It was
sinply stating this proposition in an abstract term
before rejecting it with respect to the application
of Chapter 93A.

Unl ess the Tribunal has any questions on
the facts relevant to this question of an
expropriation in the 1980s, | will ask the
President to call on M. Bettauer.

PRESI DENT STEPHEN:. Thank you very much,
M. Legum

M. Bettauer.

MR, BETTAUER: Thank you, M. President,
menbers of Tribunal .

After a week of oral presentations, we are
reaching the end of our presentation in rebuttal
and | should Iike to conclude our argunent by
maki ng a brief sunmary of the points we think we
have shown and by giving you our subm ssions.

W think it is clear by now that Mndev
has not denobnstrated that the facts or the | aw

warrant a finding of breach of NAFTA by the United
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States. We have shown, we think, that Mondev's
clainms are without foundation. M. Legum has j ust
revi ewed that no expropriation took place in the
1980s. He has shown that, in effect, what happened
was the investnment was sold, through the |ease
agreenent, to Canpeau and that we are not
responsi bl e for Canpeau's bankruptcy.

In fact, even after the ternination of the
| ease agreenent, even after that, counsel for
Mondev has said the reason the property was not
vi abl e was that Canpeau had enptied out the
existing mall, and demplished it and there was no
i ncome stream That was Canpeau's fault, it was
not any action by the U S. Government.

In any event, we have shown that the
expropriation clainms arising in the 1980s and any
other of its clainms arising fromall eged breaches
bef ore NAFTA entered into force are tine-barred in
their entirety and that Mondev's novel theories of
time switching for the date of breach don't work.

They have no basis in customary international |aw,
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they have no basis in the NAFTA.

We have al so shown that the rights that
LPA may have had, and therefore Mondev's rights as
an investor, were transferred to its nortgage
| ender before NAFTA entered into force, and that,

t hus, no NAFTA clai mcan be nmade on the basis of
t hose rights.

I will also note that we have questi oned
under Article 1116 the fact that Mndev has shown
no damage or loss to itself. Although we have
reserved that to the damage phase, we note that
that is an essential elenment of the claimsurviving
under Article 1116, and Mndev has adnmitted that it
has not taken the steps required by the nandatory
procedures under NAFTA to bring a claimon LPA s
behal f under Article 1117.

Once NAFTA entered into force, we have
al so shown that nothing was expropriated. No facts
were alleged that would constitute a new
expropriation, and we have shown that the theories

put forward, as | said, to tinme-shift don't work.
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We have shown, also, we believe, that
there is no factual or legal basis for a denial of
justice claim The court decisions were correct.
M. Legum has responded just now, and we have
responded previously on the sovereign i munity
poi nt .

Therefore, there was no denial of access
on those points under customary international |aw
or the NAFTA, and we have shown that the Suprene
Judi cial Court's decision was well reasoned and
justified, and that even if it wasn't, Mondev has
not shown treatnent that can constitute a denial of
justice under |ong-established principles of
custonmary international |aw

I ndeed, we find the charge that the SJC
deci sion constituted a denial of justice nothing
short of astonishing and urge this Tribunal to
reject it in the strongest terns, nor, as M.
Clodfelter has repeated, is there any foundation
for a charge of |ess-favorable treatnment under

Article 1102. Mondev has not shown facts to
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denonstrate any treatnent |ess favorable than a
U.S. national would have received.

M. President, nenbers of the Tribunal
the United States continues to rely on its witten
statements. | want to rem nd you that we have not
abandoned them or changed our positions. On the
authorities cited therein, we refer you to them as
wel | as the oral submi ssions we have nade this
week. Based on these subni ssions, we ask you to
di smiss all of Mndev's clains.

Qur formal subm ssions are found at Page
63 of our Rejoinder. They are a request that this
Tri bunal render an award in favor of the United
St at es and agai nst Mondev, disnissing Mondev's
clainms in their entirety and with prejudi ce, and
pursuant to Article 59 of the Arbitration
additional facility rules, ordering that Mndev
bear the costs of this arbitration, including the
fees and the expenses of the nenbers of the
Tribunal, the expenses and charges of the

Secretariat, and the expenses incurred by the
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United States in connection with this proceeding.
We ask this because we think you will recognize
that this was a frivolous series of clains.

Wth that, | conclude our presentation,
and all that remains is for me to thank the nenbers
of the Tribunal, you, M. President, Professor
Crawf ord, Judge Schwebel, for your indul gence; to
thank the Secretariat and I1CSID for its help and
facility in these hearings.

Thank you very much.

PRESI DENT STEPHEN: Well, if | may, on
behal f of my colleagues, really do no nore than
repeat that, in reference to counsel on both sides,
the gratitude that we feel for the very adequate
argunents, the conci seness of those argunments, and
we are grateful, indeed, to you all for that.

It does remain to inquire of Mexico and
Canada whet her either or both of you would w sh,
here and now, to say anything by way of a
submi ssion or, alternatively, would wish to submt

any witten submi ssions. |If you are concerned with
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written subm ssions, and you nay not, at the
nmonment, know whether that is so or not, it would be
appreciated if we could have themwithin, say, a
fortnight.

What's the position as far as any ora
statements are concerned?

MS. KINNEAR: M. President, Canada woul d
have no oral statenment at this point, but we would
appreci ate being able to consult at honme before
determ ni ng whether an 1128 is necessary, and we'd
certainly live within the two-week guideline.

Thank you.

PRESI DENT STEPHEN: Thank you.

MR. BEHAR: On behal f of Mexico, | will
reserve my right to subnmit, if we consider
necessary, any 1128 subni ssion

Thank you.

PRESI DENT STEPHEN:. Thank you very much.

Well, that being the situation we now
adj ourn sine die.

Yes, M. Legunf
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MR, LEGUM Just to clarify the state of
things, as | understand it. \Wat will happen is,
within a fortnight Canada or Mexico will advise of
whet her they will be nmaking an 1128 submi ssion or
will they be making an 1128 subni ssion?

MS. KINNEAR: |'d understood that we would
do both within a fortnight.

PRESI DENT STEPHEN:. That was certainly mny

hope.

MR, LEGUM  Very good.

PRESI DENT STEPHEN: Sir Arthur?

MR, WATTS: M. President, sinply to say
that if there is an 1128 submi ssion, | presune that
the parties will have an opportunity to express

their views upon it.

Thank you.

PRESI DENT STEPHEN: Yes, |'msure that's
so.

MR, LEGUM And could | also just clarify
that, of course, aside from potential proceedings

on this, the potential subnissions under Article
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1128 and the parties' views on it, the witten
procedure in this case has, of course, concluded,
and absent an indication fromthe Tribunal that it

is interested in receiving nore submi ssions from

the parties, no submi ssions will be nmade, absent an
order fromthe Tribunal; is ny understanding
correct?

PRESI DENT STEPHEN:. |'m sorry. \at

you're saying is, subject always to any observation
that may be nade by either party in response to an
1128 submi ssion by one of the other two countries,
that the Tribunal will not entertain other
submi ssi ons?

MR, LEGUM | wasn't ruling out the
possibility. O course, if the Tribunal wants to
hear fromthe parties, we'd be happy to respond.
just wanted to nake clear that, absent an order
fromthe Tribunal, ordering for the subm ssions,
there will be none.

PRESI DENT STEPHEN: | think we will

control our anxiety for further subm ssions.
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[ Laughter.]
MR, LEGUM  Thank you.
PRESI DENT STEPHEN: It now does seem
appropriate to adjourn sine die, if that's the
right term nology internationally.
[ Wher eupon, at 5:24 p.m, the hearing was

adj ourned sine die.]



