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PROCEEDI NGS

PRESI DENT STEPHEN: Ms. Abby Cohen Snutny
i s ready.

MS. SMUTNY: Good norning. | thought
maybe | would start with a few mi scel |l aneous
poi nts.

Prof essor Crawford, you had asked for junp
sites to the Barcelona Traction. Let ne just
direct you to certain paragraphs that relate to the
poi nts that | was neki ng yesterday.

O the decision, paragraphs 85 through 92
and paragraphs 48 through 49, in those paragraphs
the points are contained.

Okay. Well, what | am going to address
this morning is the breaches under 1105, the
remai nder of 1105 claims. Hopefully we can do that
by the coffee, and then Sir Arthur Watts will
address Article 1110, and that should take up to
unch. So hopefully, if time permits, we will nmake
good tine.

Okay. The first point under 1105,
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Mondev' s submission that the failure to provide a
remedy for the BRA's wrongful conduct constituting
a breach of 1105. The point in Mndev's subm ssion
is sinply this: Wen a foreign investor has a
claimthat it has suffered | osses by virtue of
state conduct taken in violation of the state's own
laws, the requirenent to treat investnments in
accordance with international law, including fair
and equitable treatment and full protection and
security, includes the requirement that the state
provi de a means for addressing the claim That is
i ndeed the essence in particular of the obligation
of providing full protection and security.

Full protection and security does not only
nmean that a state accepts an obligation to provide
physi cal protection to the persons and property
agai nst acts of violence. It also nmeans providing
the nmeans to seek relief against state conduct that
is both directed at a foreign national's investnent
and that is in violation of the state's own | aws.

A foreign investor nust be able to rely upon there
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bei ng an effective nechanismin place to address

i nstances where a state acts in derogation of its
own | aws or disregards |egal obligations undertaken
in respect of a foreign investnment that causes harm
to a foreign investnment.

JUDGE SCHWEBEL: | see the force of what
you are saying, but is it consistent with the
majority viewin the International Court of Justice
in the ELSI case?

MS. SMUTNY: That is to say that, yes, |
think it is in the sense that what we're talking
about here are the special protections that foreign
i nvestors are provided by virtue of the treaties
protecting foreign investnent, and that when a
state violates its own | aws and harns an
i nvestment, it nust provide a renedy for the
investment. It nust at |east provide a renedy for
t he investnent.

Again, it's not--this claimunder 1105 is
not directed at the underlying wongs of the BRA

and the City as such, but that the state nust
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provi de a mechanismto address it, and that the
absolute failure to provide any renmedy to address
it is aviolation of full protection and security,
that providing the nmeans is part of the treatnent
that is required for full protection and security,
for fair and equitable treatnent.

PROFESSOR CRAWFORD: So your response on
the ELSI point is that there was a renedy under
Italian law, even if it was not effective in the
particul ar case, at l|least the renedy existed?

MS. SMUTNY: Yes, the argunent--right. To
conpare this to the ELSI case, the conpl aint
relates to the adequacy of the renmedy. 1In this
case, there's no renedy at all

PROFESSOR CRAWFORD: Does your position
mean that any donestic imrunity--obviously we're
not concerned with foreign i mmunities--any donestic
immunity granted by the law of a state which
prevents the granting of a remedy in respect of an
injury to an investnent or an investor is contrary

to 11057
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MS. SMUTNY: Not any imunity. An
immunity that relates--well, if the state itself
violates its | aws--

PROFESSOR CRAWFORD:  Yes, obvi ously--

M5. SMUTNY: Yes.

PROFESSOR CRAWFCORD: Let's limit ourselves
to immunities extended to state officials.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: There are maybe
situations in which there are imunities extended
to persons whose conduct is not attributable to the
state, but we can ignore that.

M5. SMUTNY: Yes.

PROFESSOR CRAWFORD: My question is: Is a
donmestic imunity of a state official per se
i nconsistent with 1105 if it prevents a renedy for
an investnent?

MS. SMUTNY: Yes. If it inmmunizes clainms
that the official violated its own--the state's own
l aws when the claimis that the violation of |aws

is directed at a foreign investment and causes harm
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to a foreign investnment, the protections provided
under the investnment protection treaties require
that in circunstances |ike that there nust be a

r emedy.

PROFESSOR CRAWFORD: My understanding is
that the President can't be sued personally.
suppose that inmunity woul dn't apply because it
woul d either be action of the United States for
which the United States can be sued or it would be
action not attributable to the United States.

MS. SMUTNY: Well, the point is not so
much--well, the point is that if the President
personal ly harmed a foreign investnent by violating
the United States, for exanple, own |aws, and there
was no renmedy for that, that would be a violation
of the treaty in the sense that the investor has
suffered no protections, no full--did not receive
full protection and security in that circunstance.

Now, a state can do this, and maybe we
shoul d tal k about that. This position--let nme nove

on to the point. | nean, there may be reasons for
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a state to conclude that it wishes in certain
circunstances to immuni ze itself froma suit by
private litigants. A state may conclude that it
serves the greater public purposes to inmunize the
state fromprivate claims. And the benefits of
such policies are obvious. They may be to free the
state, to take actions in the interest of society
wi t hout the fear of judicial action that nmay cone
to those that are harmed. The benefits to the
soci ety may be deened to offset the harmto a given
i ndividual, and this is a trade-off that states are
free to make, and this can be reflected in domestic
laws. And the trade-off poses no problens for the
state's own nationals who are presuned to benefit
fromthe governnment's nore broad efforts, who are
presunmed to be in a--and they're presuned to be in
a position to effect change if they're not
benefiting.

But the foreign national and its
investment are in a different position. The state

may choose to allowitself to violate its own | aws
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and yet to enjoy immunity against clains. But if
it does so, it runs the risk that it will open
itself to international liability when the state's
wrongful conduct is directed towards a foreign
national and its property. A state that concl udes
a treaty for the pronotion and protection of
i nvestments takes--opens itself--well, it prom ses
to accord full protection and security to such
foreign investnent in order to promote and
encourage investnment and not to act in derogation
of its own |laws towards such investrment. But if it
does, if it does act in derogation of its own | aws
towards the investnent, it nust provide a neans of
cl ai m when | osses are sustained as a consequence.
It's providing the renedy that is part of providing
the treatnent.

PROFESSOR CRAWFORD: It's partly a
guestion of analysis. O course, the immunity
granted the BRA was not conplete. It only related
to certain causes of action, in effect, intentiona

torts. That's right, isn't it?
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MS. SMUTNY: Well, yes, you could sue the
BRA for breaches of contract if you had a contract
with the BRA. Part of the reason why that wasn't
effective here is that the court concluded that the
BRA was not a party to this specific contract to
sell the property.

PROFESSOR CRAWORD:  Yes, | understand
that. In the normal situation, if there's a clear
immunity in respect to a particular cause of
action, you won't get to the question of the breach
of the law. | nean, we have here a jury finding
whi ch was then set aside, so it was somewhat
unusual that the jury finding was, in effect, nade,
notwi thstanding the inmunity, and the i munity was
| ater applied.

MS. SMUTNY: Right, and in a sense--and
per haps your question underlies the point, you
know, here we have the luxury of having already a
sort of prelimnary review of the nerits of the
claim And in this case, we know that the claim

was neritorious. One must ask the question what
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if--is it consistent with the state's obligation to
provi de sonme sort of prelimnary screen to asses at
| east prim facie whether the claimhas nerit. And
I would submit that that would be acceptable. But
when there's clearly a claimat |east that has
prima facie nmerit, there nust be a renmedy for it.
Failing to provide a renedy for that situation is
the problem There night be a nechanismset up to
eval uate against frivolous clainms, but, nevertheless, there
needs to be a nmechani sm when such a
claimis nade.

PROFESSOR CRAWFORD: But in the context of
Massachusetts law, isn't it the case or isn't it
arguabl e that the BRA could not conmit that tort,
that is, that its imunity was not sinply a
procedural bar, a rule that the tortious liability
of the BRA went so far and no further, in which
case there wasn't a breach of Massachusetts |aw at
alI'?

M5. SMUTNY: No, that's not how the

i munity worked. The finding was that the BRA
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breached the law. The BRA' s wrongful conduct
stands. The point is sinply that there is no
remedy, there's no right to present a cause of
action as a consequence, but there is--it's not as
if it was un--the wong was undone by the finding
of the court.

Well, to nove on, what | was going to
point out is that the Respondent subnits that where
there is a claimthat a state has acted in
violation of its own |aws to cause harmto a
foreign national, all that international |aw
requires is that a foreign national receive the
same rights of recourse as are nade available to a
national in a simlar circunstance

Mondev submits that this is not so. Wile
a state may deny justice or fail to protect its own
national s, hopefully with the greater good in nind,
it my not do so vis-a-vis foreign investnent
consistent with the standards of treatnent enbodied
in 1105. 1105 reflects the principle famliar

certainly to this Tribunal that is enbedded in
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international |law and | ong accepted by the United
States that foreign nationals at times my be
af forded better protection than afforded to
nati onal s under rnunicipal law. And just to save
time, I will not quote to you the passage fromthe
Hopki ns v. Mexico case that you'll find discussed
in the pleadings, and in particular that S.D. Mers
Tribunal cited. That's in Legal Appendix 3, S.D
Myers v. Canada, referring to the Hopkins v. Mexico
case.

National s of a state are not necessarily
entitled to fair and equitable treatnment, and their
i nvestments are not entitled necessarily to ful
protection and security. This Tribunal--just to
clarify this point, which | think is already clear
this Tribunal need not conclude that the underlying
actions of the City and the BRA that formthe basis
of LPA's conplaint gave rise to anything nore than
a claimthat the City and the BRA acted in
vi ol ati on of Massachusetts law, particularly the

BRA, in order to conclude that the further
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application of Massachusetts law to shield the City
and the BRA--and I'Il talk about the City in a
monment--froma claimin respect of the violations
is inconsistent with the standard of treatnent.

Let me tal k--yes, go ahead.

PROFESSOR CRAWFORD: Thi s argunent woul d
only, as it were prevail, if we were also satisfied
that the overturning of the breach of contract
claimwas contrary to 11057

MS. SMUTNY: No, no, not at all.

PROFESSOR CRAWFCRD: Wl |, how could there
be an inducenent to breach contract where it wasn't
a breach?

MS. SMUTNY: Ckay. Two contracts again.
Agai n, the breach of contract claimthat was
against the City related to the breach of the right
to purchase the Hayward Parcel. The tortious
interference was interference with LPA's right to
sell all its interests in the whole project to
Canpeau.

PROFESSOR CRAWFORD: And that course of
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action wasn't asserted against the City?

MS. SMUTNY: Well--and |I'mgoing to cone
back to that 93A claim because there was a question
yesterday that | want to address again. But at the
end of the day, there was not a finding that the
City had any wongful conduct in respect of that.
So that's maybe the short answer to the question.

But | think it's inmportant to go through
the circunstances of this case just very quickly
insofar as it relates to this point.

The jury, which included citizens
essentially of the greater Boston area, found as a
matter of fact that the BRA had abused its rights
as a nunicipal agency and had engaged in tortious
conduct, wongfully interfering with LPA's contract
to sell its interests in the Lafayette Pl ace
Project to Canpeau. The jury assessed the |evel of
danmage arising fromthat tortious conduct at $6.4
mllion.

On post-judgnment notions, which |I'mjust

poi nting out here where they're found in the
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record, the trial court then ruled as a matter of
| aw that the evidence presented in trial was nore
than sufficient to uphold the jury's findings on
that point, stating that LPA had shown that the BRA
had unlawful ly attenpted to exact a higher price
for the Hayward Parcel than would have been
obtai ned using the fornula in the Tripartite
Agreenent; and, further, that LPA had presented
strong evi dence that the BRA was inproperly
attenpting to strong-armit during the review
process.

And to refer back to your question, the
BRA as a function of the Massachusetts | aw was
never exonerated fromits unlawful conduct towards
LPA. Instead, the BRA escapes liability only
because of the Massachusetts Suprene Judicial Court
ruling in 1998 that the law did not afford LPA any
recourse to redress that violation of |aw, holding
that the Massachusetts Tort Clainms Act granted BRA
immunity fromlegal proceedings in respect of that

tort.
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Now, let's go to the next. Let ne briefly
address the 93A and the significance of being
denied 93A. It's not relating to treble damges.
The point is that LPA also clained that the actions
of the City and the BRA viol ated Chapter 93A,
causi ng damage to LPA by, quote--and this is what
93A is addressed at--"unfair and deceptive acts or
practices in the conduct of trade or comerce."
This is significant because the renmedy that 93A
provi ded agai nst wrongful conduct is not limted to
breach of contract. And so this might have been
the way to get at the City's--even if it's not, you
know, giving rise to a breach of contract under
Massachusetts law, this was a way to address the
BRA and the City's wongful conduct in respect of
depriving or acting in an unfair and deceptive
manner towards LPA as it sought to enjoy those
contract rights. So not limted by the
technicalities of contract law, this was a way to
get at the BRA and the City's clearly--a | ot of

evi dence for it--egregious conduct towards LPA
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That's the significance of the denial of 93A.

The court dism ssed those statutory clainms
in a pre-trial order, however. Let's go to the
next. On appeal, the SJC observed--now, this is as
respect of the 93A claim-that, "The gravanen of
LPA' s cl aimagainst the City and the BRAis that it
was cheated out of the benefit that would have
accrued to it if the agreenent regardi ng Hayward
Parcel had been performed." That is, not because
it was a breach of contract but that it was harned
due to unfair or deceptive acts in the conduct of
trade, and the court observed that this is indeed
the kind of claimthat's often made under 93A.

Now, as we just noted before, the tria
court had concluded that the evidence--the tria
court had concluded that the evidence had
denmonstrated that the BRA had unlawfully attenpted
to exact that higher price for the Hayward Parce
and that--than would have been obtai ned otherw se
and that there was strong evidence that the BRA was

i mproperly attenpting to strong-arm
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Let's cue to the next. But the SJC
concl uded that that does not mean, however, that
the City was engaged in trade or comrerce when it
entered into the arrangenent, nor when it took the
actions of which LPA now conpl ains.

The SJC, therefore, held that the |ower
court was correct to disnmiss the statutory clains
agai nst the City because their involvenent in these
transactions was wholly in pursuit of legislatively
prescri bed mandates and that there sinply cannot be
any doubt that the parties' dealings took place in
the context of the pursuit of urban renewal and
devel opnent goal s.

In other words, the SJC concl uded that
al though the City and the BRA nay have caused LPA
damage by unfair and deceptive acts or practices,
the SJC also held that those unfair and deceptive
acts that m ght have been taken were not in, quote,
t he conduct of trade or comerce, and, therefore,
it concluded that 93A did not provide a renedy.

And the court enphasized this point by explaining
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that in Massachusetts, it's perfectly possible for
a governnment entity to engage in dishonest or
unscrupul ous behavior as it pursues its

| egi sl atively nmandat ed ends.

The SJC thus deci ded- -

PROFESSOR CRAWFORD: That's not only true
in Massachusetts, actually.

MS. SMUTNY: Particularly vis-a-vis one's
own nationals, exactly. The SJC thus decided that
LPA had no recourse for the wongs conpl ai ned of
because Massachusetts |law granted the BRA i munity
fromintentional torts, and 93A did not provide a
remedy agai nst governnent entities such as the City
and the BRA acting dishonestly and unscrupul ously.

The result is that even though the BRA's
conduct in particular had been found to be a
violation of |aw and even though Mondev admittedly
suffered sizable |losses, it was left with no
recourse to present the claim-

PROFESSOR CRAWFCORD: But the BRA's conduct

wasn't in violation of Chapter--

300



10

11

12

13

14

15

16

17

18

19

20

21

301

MS. SMUTNY: O 93A.

PROFESSOR CRAWFORD:  93A- -

MS. SMUTNY: No, and I'Il talk about 93A
in a nonent, because the point there is how broad
the grant of inmunity is, and nmaybe when we speak a
little bit nore about proportionality--

PROFESSOR CRAWFORD: 93A is not immunity.
It's sinply inapplicability. | mean, surely it's
not a breach of 1105 not to nmake a general trade
and comerce | aw applicable to acts of governnent.

I nean, otherwi se, 1105 is going to conpletely
reconfigure the national |egislation of all of the
states in ways that surely aren't contenpl ated.

MS. SMUTNY: Well--

PROFESSOR CRAWFCORD: | nean, | understand
your own inmunity when you' re dealing with an
immunity in respect of rules that do apply to an
entity, but that seens to be different.

MS. SMUTNY: Yes. The principal point
here is the failure to provide a renmedy for BRA

conduct which is wongful as a matter of
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Massachusetts |law. The points regardi ng 93A and
the manner in which immunity was granted, the
concl usions regarding 93A, really relate nore to
the manner--and I'1l talk about that in a nmonent
because the manner in which--the manner in which
LPA, in addition, was denied a remedy aggravated
the problem The fundanmental point is really the
very, very sinple one, and that is to say, is it
consistent with 1105 to allow a state to violate
its own |aws, admittedly so, and not to provide a
remedy for it when it's directed--when it's
directed with bad faith at a foreign investnent.
Now, let ne just speak a little bit about
t he other circumstances relevant to Mondev's
position, which we submit is relevant, that is to
say, the manner--but let me just enphasize this is
not necessary in our subm ssion for the point. |
think the point is made, just as stated before, but
there was a fair anmount of discussion in the
written pleadings, and | think it's worth

clarifying what that relates to, that the immunity
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was granted to the BRA first only after a conplete
and unsuccessful defense on the merits.

This is an inportant point, at |east for
the Tribunal to appreciate, that the i munity was
granted very broadly, notw thstanding the clearly
comerci al context of the transaction at issue, and
that also no avail able remedies were there for BRA

These are all secondary to the principa
point, and I'll just point very briefly--1'msorry.

JUDGE SCHWEBEL: Would you refresh ny
recol l ection, please, on the point you were just
maki ng? WAs there a plea of immnity nade by the
BRA or on its behalf before the nerits on that
poi nt were engaged?

MS. SMUTNY: No, and let me--1 was about
to wal k through that very precisely. The short
answer is no. The BRA raised the defense of
immunity in the trial only after it had
participated in the case on the nerits, a
circunstance, | mght observe, typically construed

as a waiver. That is, it was only after LPA had
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finished presenting its evidence at trial that the
BRA first clainmed it was inmmune fromtort clains,
although it didn't articulate a reason. And only
after the jury's verdict had been rendered did the
BRA first claimthat it enjoyed i munity under the
Massachusetts Tort Clains Act, and it was,
therefore, only after the jury's verdict that the
trial court upheld the claimof immunity.

On appeal, the SJC held that the judge did
not abuse its discretion to allow the claim of
immunity in that tine. So it was in 1998
ultimately, six years following the filing of the
conpl aint against the City and the BRA, that the
imunity was ultinmately uphel d.

The United States--as we observed in the
written pleadings, taking steps in a | ega
proceeding relating to the nmerits of the case npst
typically constitutes a waiver. The United States
pointed in the witten pl eadings to exanpl es of
defenses of immunity following the entry of default

judgment. O course, that does not speak to the



305
poi nt because the entry of default judgnment by
definition is nmade when the state has not nade an
appearance, |let alone where a state has defended on
the nerits. So it's not so much the tining, not
the | ateness, but the actions taken prior to the
request for the waiver.

The second- -

PROFESSOR CRAWFORD: O course, you m ght
want to distinguish between an immunity ratione
per sonae, which a person can wai ve, where | would
agree with you, and an inmunity which is a public
order or public interest inmunity, which it--

MS. SMUTNY: Yes, there are reasons to--

PROFESSOR CRAWFORD: --nmy be that the
entity cannot waive.

MS. SMUTNY: That's right. There are
di stinctions between, for exanple, foreign
sovereign i munity, which can be waived, and the
poi nt about subject matter immunity; but,
neverthel ess, the prejudice to LPA and the fact

that the BRA waits to see the evidence against it
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first, this can't be ignored. And I just want to
enphasi ze that these points are ancillary to the
princi pal point that was nmade earlier. This is
just further aggravating circunstances which, on
bal ance, paints a total picture, but the principa
poi nt of 1105 is nmde earlier.

The Massachusetts court rulings also that
the City was not engaged in commerce in its dealing
with LPA and, therefore, could not be subject to
any clai munder the statutory prohibition against
unfair and deceptive acts or practices, that
ruling, together with the BRA's entitlenment to
i munity under the Tort Clainms Act sinply because
it was a public enployer, it's fair to observe that
these are very broad rulings of what it nmeans not
to be engaged in comerce, and | would submit it's
out of step with the wei ght of nodern internationa
| egal practice regarding what it nmeans for a state
to be engaged in comerce.

The City and the BRA were both parties to

the Tripartite Agreenent. The BRA under the terns
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of the Tripartite Agreenment had undertaken an
express contractual obligation to work with the LPA
in good faith through the design review process
towards a closing, and the City in particular had a
direct financial stake in the Lafayette Pl ace
Project as the owner of the Hayward Parcel

None of the authorities cited by the
Respondent in the witten pleadings to support the
proposition that in some circunstances it's
reasonabl e for a governnent to be granted i munity
fromtort clains, none of those authorities
contenplate a situation where the governnment agency
is a direct commercial partner in the particular
project at issue. Again, just an aggravating
el ement here.

In urging the nore general point that
i nternational |aw does not preclude the application
of state immunity to prevent certain categories of
private clains, the United States cites to the case
Ashi ngdane v. United Kingdom decided in 1985 by

t he European Court of Human Rights. |In that case,
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the court held that a statutory limtation to the
right of a private party in the circunstances of
that case to pursue a claimagainst the state did
not violate Article 6(1) of the European Convention
on Human Ri ghts.

As this Tribunal undoubtedly knows, that
Article provides that in the determ nation of one's
human--civil rights, excuse nme, an obligation
everyone is entitled to a fair hearing.

In the circunstances of the Ashi ngdane
case, the European Court concluded that the
statutory limtation at issue did not transgress
the principle of proportionality and was for that
reason consistent with Article 6(1).

Now, even apart fromthe question, as |
think m ght be clear fromearlier, even apart from
the question of whether such authority speaks to
the question of the treatnent required by
international law in regard to foreign nationals in
their property. As the European Convention on

Human Rights is directed to the treatnment states
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must accord even to its own nationals, the
signi ficance of the European Court's ruling is that
the convention requires a fact-based assessnent of
whet her the linmtation of access to the courts in
the circunstance is consistent with the principle
of proportionality.

In the Ashingdane court, the court--1'm
sorry. In the Ashingdane case, the court noted
that the court's task in assessing the
perm ssibility of the limtation inposed was not to
revi ew the reasonabl eness of the statute per se
but, rather, to consider the circunstances and
manner in which the section was actually applied to
the Claimant. |In that case, the court concl uded
that the Iimtation was consistent with the
principle of proportionality because it was not a
conplete bar to clains, and the Cl aimant was | eft
wi th viabl e other means of recourse.

The BRA's i munity and LPA' s position
however, is otherwise. The Tribunal nmay take note--and this

was in the bundl e of authorities provided
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yesterday evening. The Tribunal may take note of
an even nore recent case decided this past year
under the very sane Article 6(1) of the European
Convention of Human Ri ghts, Matthews v. United
Ki ngdom in which the court concluded that in the
facts of that case, the application of state
immunity to deny a private litigant the right of
action against the state did violate the principle
of proportionality and was in breach of Article
6(1).

In the Matt hews case, the court enphasized
the fact that the grant of immunity was a bl anket,
i ndi scrimnate, overly broad grant of immunity |ike
that of the BRA's in this case, sinply because the
BRA was a public enployer. And it was largely on
that basis that the court held that the inmunity or
the grant of inmunity violated the principle of
proportionality.

Again, | would subnmit that the principle
of proportionality does not directly apply to this

ci rcunst ance.
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But the conclusion to be drawn here is
that, to the extent the Tribunal considers the
jurisprudence of Article 6(1) of the European
Convention to be anal ogous to those contained in
Article 1105, the Tribunal should assess whether in
this case the grant of immunity to the City,
particularly the BRA, would survive a principle of
proportionality analysis.

PROFESSOR CRAWFORD: Are these sorts of
statutory imunities of public authorities with
regul atory mandates common in the United States?
mean, my inpression is that they are, but | nmay be
wr ong.

MS. SMUTNY: Well, | would say that the
Massachusetts statute is not unique, although it is
on the strict side. But there are others, and we
have not done a conplete--neither party has, but
I"'msure that it's correct to say that the
Massachusetts statute is not unique.

JUDGE SCHWEBEL: Could you define what you

describe as the principle of proportionality?
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MS. SMUTNY: | think that sinply reflects
the notion that states are permtted, in organizing
their own donestic |laws, to consider the bal ancing
of interests between the state's needs at tinmes to
deny certain rights to private parties, and that
needs to be bal anced against the harmin cause to
the individual. And it's just another way of
obviously--we mght call it a balancing test in
US law. W're constantly referring to bal ancing

tests. It's the same concept.

312

When one is assessing the reasonabl eness--and this

is why | question whether it's anal ogous

to this situation. The European Convention on
Human Rights also relates to the treatnent that the
states must accord to their own nationals. O
course, when we're assessing--and certainly in
Massachusetts the | egislature can assess and one
woul d hope has assessed whet her or not the
Massachusetts Tort Clains Act is consistent in
their view with a bal anci ng approach as the BRA and

ot her agencies may harmthe citizens of the
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Commonweal t h.

PRESI DENT STEPHEN: But your point is that
t he bal ancing act doesn't work in relation to
i nvestors who are protected by NAFTA?

MS. SMUTNY: Absolutely. That's right.
Foreign nationals in this circunstance are entitled
to a higher |evel of protection perhaps than--1 say
"per haps" because U. S. |law and certainly in other
states, the donestic laws vary. Sone donestic | aws
protect quite a bit. The point is, though, that it
is inconsistent with 1105 to allow a state to
tortiously interfere with a foreign investor's
i nvestment and not provide any remedy for it.

Finally, I would say, as Mondev has
observed in its witten submi ssions, its position
was further aggravated by the fact that, follow ng
the grant of inmmunity, and notw thstanding the
express finding of the BRA's wongful conduct, LPA
was left with no other effective remedy. The
United States in its Counter-Menorial disputed that

observation, suggesting that LPA m ght have
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presented a cl ai m agai nst the BRA, for exanple,
under the United States Federal Civil Rights Act;
in other words, that LPA was protected sufficiently
by that law, and it was to denmponstrate clearly that
the U . S. Federal Civil Rights Act was not ainmed at
that type of wongful conduct and that it did not
provi de the needed protection. It was for that
reason that Mondev submitted an opinion of Judge
Ken Starr on the point.

The United States in its Rejoinder noted
that it agreed after review ng that opinion, or
maybe that it agreed all along, that the U S
Federal Civil Rights Act nost |ikely would not have
provi ded redress for the BRA' s wongful conduct.
The United States then added, however, that both
the U S. Federal and Massachusetts State
Constitutions provided protections fromtakings of
property and that LPA was free to present that type
of claim that is, those |aws provided sufficient
protections to Mondev.

In that regard, the United States asserted
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that, to the extent that LPA sought to chall enge
actions taken by the BRA it could have done so,
and it elaborates in its Rejoinder how this m ght
have worked. It cites to Chapter 652 of the
Massachusetts Act, Section 13, et cetera. But here
the United States is mistaken. It just so happens,
as a matter of fact, that the City and the BRA
argued repeatedly, that sane statute now being
cited by the United States, that the BRA and the
City argued that those statutes, in fact,
constituted LPA's sol e possi bl e renedy under
Massachusetts | aw agai nst the BRA

The court repeatedly rejected that very
argunment. The BRA nmde t hose argunments to the
notions judge, and | would refer you to SJC
Appendi x Volume |1V at A429. The notions judge
rejected it at SJC Volunme |1l A489. The City and
the BRA renewed the sane argunent in their notions
for a directed verdict at the close of the
plaintiff's case, and in their notions--for

directed verdict at the close of all the evidence,
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and in their nmotions for judgment NOV. The trial
judge rejected the argunment in its decision and
order on the BRA' s judgnent NOV notion. Let's just
show the slide. And it was in that context--in
rejecting that argunent, it was in that context
that the court said whereas here, Chapter 121A
petitioner has strong evidence that the review ng
board is inproperly attenpting to strong-arm it
during the review process, there is little utility
inlimting the remedy to one intended to correct
errors of law in the board's decision. A grievance
rooted in the notives of the review ng board is
beyond the reach of a certiorari remedy provided in
t hat section.

The point here, the United States'
argunment on these points is renmniscent of the
argunment advanced by Italy in the ELSI case to the
effect that the aggrieved U S. nationals in that
case had exhausted--this is the anal ogous point,
that they had exhausted donmestic renedi es because

there all egedly renmi ned, anong other things--
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PROFESSOR CRAWFORD: Had not exhaust ed.
Had not exhaust ed.

MS. SMUTNY: I'msorry. Quite right. |

nm ssed the inmportant "not.

PROFESSOR CRAWFORD: You identified it by
reference to Italy. Italy argued they had not--

MS. SMUTNY: Quite right. 1In any event,
the point is that this is the type of argunent
raised in that case about what does it mean to
exhaust local renedies. |It's analogous to the
qgquestion of, you know, are there other renedies
avai |l abl e.

PROFESSOR CRAWFCORD:  But, of course, NAFTA
doesn't require that |ocal renedi es be exhausted.

Al it requires is that before you go to the NAFTA
remedy, you wai ve any remaining |ocal renedy.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: So you coul d have
gone on your case, |eaving aside any question of

retrospectivity, you could have gone straight off

to NAFTA; if these events occurred now, you could
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go straight off to NAFTA

MS. SMUTNY: That's right.

PROFESSOR CRAWFORD: What happens when you
do resort to the local courts, even though under
NAFTA you don't have to?

MS. SMUTNY: Ckay, but this--yes?

PROFESSOR CRAWFCORD: Can the courts--can a
NAFTA Tri bunal say, well, in effect, you had a
choice. Having gone to the local courts, we're not
going to say that anything is in breach of 1105 if
conducting yourself as a prudent litigant you could
have got redress in the local courts and you
failed. So 1105, without, as it were, reinserting
the local renedies, 1105 hel ps you to expl ain what
is reasonable in the context of a |ocal renedy.

MS. SMUTNY: This relates to the point
that the conplaint here, the wongful conduct is
not just sinply the BRA's wongful interference.
It's the lack in the end of a remedy. And it's not
a question in this case of the court assessing the

nmerits of the claimand deciding that the clains
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were not meritorious and then for the Claimnt to
say, well, that was sonmehow wongful, | wasn't
treated properly in the conduct of the judicia
admi ni stration and so on.

The point here is that at the end of the
day the court says to the Clainmant, You were wrong
to come to the court on this point, you have no
remedy here, it's the failure to provide the
remedy, that's the nature of the harm The
reference to the exhaustion of remedies point is
sinmply anal ogous to the notion of were there other
renedies. |In other words, if Massachusetts fails
to offer a remedy for the tortious conduct, the
United States' argunent was, well, you know, there
were other ways to get at it, so how bad could this
be? And the answer is no, there were no other ways
to go at it. And, therefore, it's relevant to
poi nt out--and principally, the point of referring
to the ELSI case is to note a few things, including
the burden of proof on this point.

If the United States' position is that
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there were other ways to get at this wrongful
conduct and so the failure to provide you a renedy
for it was just not that bad, it's worth noting,
first, that they have failed to point to any other
remedy that would have worked. They start off by
pointing to renedies, or at |east we understood
t hem suggesting that there m ght be other renedies.
We denmpnstrate those renmedi es woul d have wor ked.
They say, well, gee, we agree, maybe you
m sunder stood our point. And then they point to
some nore renmedi es, and then we show, | ook, those
remedi es were raised in the courts, they were
rejected, that doesn't--that doesn't work either

The notion of the rule of reason regarding
exhaustion of renedi es that Judge Schwebe
di scusses in his dissent in ELSI is relevant to
that point. And just to save time, | won't go into
it. | think this Tribunal is very famliar with
the points there.

Utimately, the United States asserts that

none of this is what matters. The United States
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takes the view that international law, if |'m
under standi ng their position correctly, does not
require that protections be set in place to
saf eguard foreign investnments agai nst conduct that
is in a sense de nmninms wongful, such as
presumably tortious interference with contracts or
government action that's unfair or dishonest or
unscrupul ous.

The United States submits that
i nternational |aw does not require a state to
provide a remedy for such conduct, even if such
conduct is undeniably wongful as a matter of a
state's owmn laws. The United States suggests that
international law is only concerned with providing
protecti ons agai nst conduct sufficiently grave to
give rise at the local level to what it refers to
inthe United States context to be a constitutiona
tort, those actions, for exanple, against which
protections are afforded in the U S. Constitution.

In this case, if LPA could not have nade

out a claimunder the Takings Clause of the Fifth
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Amendrment to the U. S. Constitution, then it has
not hing to conpl ain about here. But here the
United States is mistaken, and this is to repeat
the initial point.

If a state nakes certain conduct unl awful,
to ensure treatment in accordance with Article
1105, there nmust be a renmedy available to a foreign
investor if the state itself engages in such
unl awf ul conduct in a manner directed specifically
to a foreign investnment that causes significant
har m

So, to the extent that the U S. Federa
and Massachusetts state |laws pernit the state to
violate its own laws in its treatment of a foreign
i nvestment in such a way as to cause |osses to the
foreign investor and then i mruni zes itself from any
claimin that regard, then the U S. Federal and
Massachusetts state laws do fall short of what
Article 1105 requires for foreign investors. It is
sinmply not correct that, as a matter of

i nternational law, according full protection and
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security to foreign investnments nmeans nothi ng ot her
t han what one would find in U S. |aw regardi ng the
taki ngs of property; and that, noreover, the
content of the international |aw standard mght, in
fact, be defined by reference to the decisions of
U.S. courts on the taking of property.

In short, to the extent that the United
States offers no protection against mnunicipa
agenci es that engage in di shonest and unscrupul ous
behavi or as they pursue their |egislative nandated
ends to the detrinment of foreign investors with
whom t hey have contracted or with whomthey are
dealing, the United States fails to accord

treatnment in accordance with international |aw

Now, | was going to turn to the contract
claims. If you'll forgive nme, I'mgoing to grab a
wat er .

Okay. Now- -

JUDGE SCHWEBEL: Ms. Smutny, just to
finish this point off there, aml right in

concl uding that you don't nmintain that the nere
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fact that an act of a state is in violation of its
own law is necessarily a violation or can indeed
be--well, | guess necessarily is a violation of a
treaty obligation of this kind? You' re not saying
that? Rather, what you're saying is that the
failure of that state to accord a renmedy to a
foreign national for violation of its own lawis a
violation of 1105? |Is that your point?

MS. SMUTNY: That's correct, when

324

particularly--and in this case, the narrow point--when that

wrongful conduct is directed against a

foreign national, the state's own conduct directed
agai nst the foreign national--1"msorry, the
foreign investnent.

JUDGE SCHWEBEL: And does it matter
whether it's purposefully directed against the
forei gn national because of his alienage, or
whether it just--that's an incidental point?
nmean, they're against the particular person but not
because of his alienage, but just because of the

ci rcunst ances ot herw se?



10

11

12

13

14

15

16

17

18

19

20

21

MS. SMUTNY: \What makes it wongful is not
exactly--it doesn't matter what makes it wrongful.
The point is: Is it wongful?

JUDGE SCHWEBEL: Ri ght.

MS. SMUTNY: So if it's wongful because
it's discrimnatory--of course, in the context of
the investnent protection treaty, that would only
be an aggravating factor, particularly in respect
of a treaty, because--and in this case, an 1102
problem But we're not talking about 1102. It
m ght be wrongful for other reasons.

Okay. The dism ssal of the contract
claims. | will now address the decision of the
SJC, the Suprenme Judicial Court of Massachusetts,
in respect of LPA's contract claimagainst the City
and Mondev's submission that that decision both
substantively and procedurally was taken in a
manner inconsistent with the standard of treatnent
contained in 1105.

The parties do not dispute that 1105

obligates the state's parties to NAFTA to accord
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i nvestors treatnent--1'msorry, investors and
i nvestments of another party, treatnent that
i ncludes the obligation to ensure that the courts,
in hearing a covered investor's claimfor redress,
treated justly and without any serious inadequacies
in the adm ni stration of justice.

I ndeed, there is substantial precedent to
support the conclusion that a state nmay be held
internationally responsible for the content,
procedural operation, and/or substantive effect of
a judgnment rendered by its courts.

In assessing the content of judicia
decisions and their effect on the property rights
of aliens, international Tribunals have |ooked to
the objective nature of the judgnment in light of
both the underlying facts and the |aw to deterni ne
whet her the treatnment accorded was wrongful, and
this is reflected in the Martini case which is
cited the pl eadings.

But the principle may be illustrated

further as follows: Claimant's Legal Appendix 76,
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t he Ri hani case, the Anerican-Mexican Cl ains
Conmmi ssion ruled that a decision of the Suprene
Court of Justice of Mexico that overturned a | ower
court's ruling on the enforceability of certain
gover nment -i ssued bonds was erroneous and, as such
gave rise to international responsibility. The
Conmi ssion based its decision in that case on the
fact that the Mexican court's ruling was so clearly
i nconsistent with the evidence in the record before
it that the ruling amunted to a denial of justice.

In the Bronner case, which is Lega
Appendi x 77, that concerned a decision of a Mexican
court that upheld the confiscation of Mexican
custom aut horities of inported--by Mexican custons
authorities of inported goods on the grounds that
the American inporter's invoices were not in proper
formand that the defects appeared in themto prove
an intent to fraud. There again, the defect in the
court's ruling was that it was not reasonably
supportabl e by the evidentiary record before it.

In the Jal apa Railroad and Power Conpany



10

11

12

13

14

15

16

17

18

19

20

21

case, Legal Appendix 78, after concluding that a
| egi sl ative decree that effectively nullified the
Claimant's contract with the Mexican State of
Veracruz and concluding that that constituted a
confiscatory breach of contract, the Com ssion
hel d that a subsequent decision of the Suprene
Court of Justice of Mexico that upheld the decree
separately constituted a denial of justice.

After review ng the circunstances
underlying the contractual relations between the
Cl ai mant and the Government of Veracruz and the

means by which the governnent had nullified the

contract, the Tribunal found that the Governnent of
Veracruz stepped out of the role of the contracting

party, sought to escape vital obligations under its

contract by exercising its superior government
authority, and as to the decision of the Mexican
court that followed that action, the Comm ssion
found that it, too, was inconsistent with the
standard of treatnment required under internationa

| aw because the court rul ed agai nst the C ai nant
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after disregarding evidence in the Claimant's
favor, reversing prior established case |aw, and
ot herwi se di sregardi ng applicable procedural rules.

The--go ahead.

PROFESSOR CRAWFORD: |'mjust trying to
get a word in.

MS. SMUTNY: Sorry.

PROFESSOR CRAWFORD: That's all right. |
think I have to go back about four cases. But
since | was stunbling along in your wake, anyway,
that's not--1 think this is the Ri hani case.

M5. SMUTNY: Yes.

PROFESSOR CRAWFCRD: There's no doubt at
all that a state can be responsible for decisions
of the courts.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: That's undoubt edl vy,
if they fall below the relevant standard. That
case at |east, and fromthe sound of it, the others
cases you've been citing, sone of which |I'm not

famliar with, was really critical of the Suprene
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Court for ignoring clear and indisputable evidence
in the record, and it said that in the circunstance
the only inference was that it had done that in a
wi |l ful disregard of the claimpresented, and that
could clearly fall bel ow the m ni mum st andard.

But what happened here was a decision of a
court really on a point of law. It wasn't a
guestion of fact.

MS. SMUTNY:  Well, | think--

PROFESSOR CRAWFORD: The court said in a
situation where you' ve got a state governnent
contract and you're trying to get the government to
do sonet hing, you've got to do absolutely
everything in your power. Now, that may or may not
be a desirable proposition of law, but it's
formul ated as a general proposition of
Massachusetts | aw

Are there any cases in which international
clainms Tribunals have said that a proposition of
law | aid down in the common | aw node is, as it

were, so unreasonable as to fall below the m ni mum
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standard, irrespective of assessment on questions
of fact?

MS. SMUTNY: Let ne just back up to the
prem se of your question, which is that all the SJC
did was restate the law, if you will--well, make a
finding that as a matter of |aw what was found
bel ow was insufficient to find a breach, and in a
moment, 1'1l walk through--and | think that's very
i mportant--the ruling, because the real problem
comes when the SJC fails--the question becane
whet her or not there was sonething left for renmand.
And it was within that context that the SJC
purported to review all the evidence in the record.
It concluded there was nothing to remand.

In that context--and I'l|l get to that in a
monment, but the essential point bearing in mnd is
that there is no reasonable way applying the
standard of review that was applicable that any
court looking at this evidence could have concl uded
that there was not a reasonable basis for a

reasonable jury to find that in the circunstances

331



10

11

12

13

14

15

16

17

18

19

20

21

of this case, LPA would have been excused from

doi ng--from invoki ng the nmechani snms, which we'l
talk about in a mnute. That's really the point.
And that's why these references to these earlier
cases of patently failing, whether it's because of
goi ng over it too quickly or whatever the reasons,
maybe- -1 don't want to suggest--this is why we
started off by review ng--noting the objective
character. One doesn't maybe have to exam ne too
much why is it that this happened. There nay be
many reasons why it happened. Maybe the court was
too busy with a busy docket. Who knows?

The point is that there is no way
reasonably to justify, to come to the concl usion
that what the SIC did is in any way consistent with
the standard of review they were supposed to apply
and the enornmous evidence in this case, which
t hi nk--you know, this claimof ours in 1105 is very
fact-based so |I'm going to--

PROFESSOR CRAWFORD: So you deny nmny

characterization in the question, of course.
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M5. SMUTNY: Yes.

PROFESSOR CRAWFORD: |'m not expressing
any concluded views at all. But you deny the idea
that what the Suprenme Court did was to inpose, as
it were, anewrule of lawor a rule of lawin
respect of government contracts. What you're
saying is they made a factual determ nation which
was contrary to the evidence.

MS. SMUTNY: Oh, no, |--

PROFESSOR CRAWFORD: I n the sane way that
t he Mexi can Suprenme Court did here.

MS. SMUTNY: Well, no, they did apply a
new rule, and |I'Il walk through that. But that
ultimately is not enough for an 1105 breach. |
guess | agree with you on that point.

Courts, especially in conmon | aw
jurisdictions, apply new rules. W have judicially
devel oped law. That's not an 1105 breach. It's
what they do with it.

But, you know, in the context--and let ne

go through it. And I'mjunping ahead a little bit,
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but since you ask, you know, when a court
deternmines that the lawis really X where a | ower
court thought it was Y, you know, usually there's
an assessnment about whether or not it's reasonable,
particularly in a contractual relationship, to
assess whether it's reasonable to apply it
retroactively or not. That's one point.

But then we go on to the point that in
this context--and, again, |I'mjunping ahead--the
court inits own analysis |eft the question open:
Woul d LPA, neverthel ess, be excused? That then
beconmes the question. Wuld LPA be excused? And
in that context, they need to review all the
evidence in the case in the |ight npst favorable to
LPA to assess was there a reasonable for a
reasonabl e jury looking at all the evidence in this
case to find that there was an excuse.

They do sone kind of review. | don't know
how to describe it exactly, but they conme very
qui ckly to the conclusion--and I'Il get to this--no,

not hi ng, end of case.
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Let me junp ahead because we've covered a
little bit of ground, and you're clearly follow ng
along with nme about what the nature of this debate
is, the relevant circunstances in this case.

LPA had clainmed that the City and the BRA,
the two other co-contracting parties to the
Tripartite Agreenent, had breached their
contractual obligations arising under that
agreenent, and in particular with reference to
Section 6.02 of the Tripartite Agreenent. Section
6.02 is that provision | think we're al
remenberi ng that provided LPA the option to
purchase the Hayward Parcel devel opnment rights.

There is no disputing the fact that
al t hough LPA exercised the option, the City and LPA
never closed the sale, so the question was whether

in the circunstances of the case, as LPA had
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claimed, there was, due to breaches of the City--whether the

City had breached the contract.
At trial the jury had been persuaded by

the evidence in the case that the City and the BRA
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had both breached the contract, and the tria

judge, who had heard all of the evidence and
observed all of the witnesses, entered judgnent on
the jury's verdict as to the City, despite the
City's efforts to overturn the verdict on post-tria
noti ons.

The trial judge struck the jury's verdict
on the contract agai nst the BRA as being
meani ngl ess.

Now, the City appeal ed, asserting, anong
other things, that the jury verdict was a
tremendous windfall, it would result in LPA being
awar ded a bonanza of millions of dollars of
t axpayer money, whereas LPA had al ready wal ked away
with noney in its pocket back to Canada. The basis
of the City's appeal was that it argued that the
contract to sell the Hayward Parcel was not
enforceabl e because terns such as price were not
sufficiently defined. On that issue, the SJC
di sagreed and held that the contract was

enf or ceabl e.
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The City al so argued, however, that if
there was an enforceable contract, the City did not
breach it. The City based its argunment on the
assertion that the evidence in the record
regardi ng, for exanple, whether appraisals were
conpl eted or whether the City's real property board
wanted to avoid the fornula, that that evidence,

t hey argued, was not sufficient to support a jury
verdict that the City breached the contract.

In defense of the judgnment, LPA argued
that the totality of the evidence was sufficient to
support a jury verdict that the City breached.

So the question presented by the parties
on appeal to the SJC was one of the sufficiency of
the evidence that the City breached its contractua
obligation. This is a limted question. And it
was to that limted question, therefore, that LPA
directed its subm ssions on appeal

However - -and now here starts to be the
poi nt--wi thout notice to the parties and without

provi di ng an opportunity to LPA to be heard on the
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i ssue, the SJCin its opinion recast the issue,
notwi t hstandi ng that the di spute between the
parties was as to the sufficiency of the evidence
to support the jury's conclusions as to the City's
performance, the SJC concluded that the rel evant

i ssue was the sufficiency of LPA s perfornmance.

The City had not raised the sufficiency of LPA s
performance as a ground for appeal, and, therefore,
LPA had not addressed that issue.

Neverthel ess, in its opinion the SJC
pronounced that the question then becones whet her
LPA can, as a matter of law, maintain a claim
against the City for breach of that contract. And
the court began its analysis by reference to the
case that articulated the established rule. In
Massachusetts, this is this Leigh v. Rule quote:
"When the performance under the contract is
concurrent, one party cannot put the other in
default unless he is ready, able, and willing to
perform and has manifested this by sonme offer of

performance." And note the second sentence, "But
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the | aw does not require a party to tender
performance if the other party has shown he cannot
or will not perform"”

PROFESSOR CRAWFORD: That's the
Massachusetts law, and that is followed in England
as wel | .

MS. SMUTNY: Yes. The court thus sought
to assess whether LPA had put the City in default
by being ready, able, and willing and nmanifesting
that by sone offer of performance. That question
had been presented to the jury as follows--this is
the instructions the trial court gave to the jury.

The jury was asked to consider: Did LPA
performits obligations? Did LPA do what it was
supposed to do? Did it do what it was supposed to
do pursuant to the terns and conditions of the
contract? One cannot seek to enforce a contract
unl ess one lives up to and neets its obligations.
Based on the totality of the evidence presented to
it, the jury concluded, having listened to all of

these witnesses and seeing all of the evidence, the
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jury concluded that, yes, LPA had perforned its
obl i gati ons under the contract.

JUDGE SCHWEBEL: Ms. Snutny, |ike
Prof essor Crawford, |I'mtraveling in your wake, and
I may not always be able to put nmy question just as
you' ve enunci ated the provocation for it. |'ve
been mulling it over a bit, but the point I wish to
ask you is this: You criticized the Suprene
Judi ci al Court of Massachusetts for having issued a
judgment turning on a point that the parties didn't
argue because it wasn't a point of appeal. It
wasn't a point appealed fromby the City or BRA,
and so, therefore, you say naturally the
plaintiffs--the appellant did not argue the point.

Now, | can accept, indeed warmy endorse
the proposition that no court and no arbitra
Tri bunal should base its judgnent on a point which
the parties have not argued. But does it follow
that a court so basing its judgnent equates with a
deni al of justice? That | think is another

guestion, and you seemto be conflating the two.
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MS. SMUTNY: Well, this all leads to the
reasonabl eness of the SJC s failure to remand on
the question that the parties never had the
opportunity to address that was so nmuch dependent
upon an appreciation of what the totality of the
evidentiary record showed. Everything that |I'm
pointing to, all these little steps in the way, are
all leading to the threshold point. Wen the SJC
crosses the threshold, which they hadn't crossed
yet, of violating--where after we wal k through how
they got there and then they fail to remain on the
qguestion of excuse, when it is clear that the
parties, and LPA in particular, never got a chance
to speak to the SJC on it--1 nean, just think as a
practical matter what the nature of the SJC s
reviewis. You' ve seen the volum nous record
bel ow. And as you know, parties have page
limtations in the context of such linited appeals
where the question before the house was: WAs the
evi dence sufficient to support a jury finding that

LPA had perfornmed?
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And the point is, when the SIC ultinmately--and
they are fully entitled to, but when the SJC
ultimately gets to the conclusion that, okay,
here's what the lawis, this is what it should have
been, the real crux of this case really is did--was
LPA excused frominvoking, as it turns out, these
arbitration and apprai sal nechanisnms? And I|'|
point you to those in a nonent, what those
mechani sns real ly were about.

But when they nmeke that point and they do
a very cursory little review of a few nuggets of
evi dence, and fail to remand, when you take al
these steps together, that denonstrate how
egregi ous that |ast conclusion was.

PRESI DENT STEPHEN: \When you refer to the
failure to remand, as you put it, that neans to
send the nmatter back to a jury?

MS. SMUTNY: Yes, send the matter to a
trier of fact, where LPA would have the opportunity
to speak to how the evidence neets the | egal test.

| don't want to--I"msorry if | was bogged down a
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little bit in the national expression. The point
really is that the SJC s role as the appellate
court was sinmply--is not as a trier of fact. And
certainly LPA did not have any opportunity in that
posture to nmake argunents, particularly because it
was not on notice, that the SJC was even curious
about this point, it didn't have an opportunity to
denonstrate to any Court, certainly not a trier of
the facts, how the abundant evidence in this case
points to the fact that LPA was excused and
particularly, and we'll walk through it, the jury
was expressly instructed not to answer that
question, as the special question laid it all out.

PROFESSOR CRAWFORD:  Yes.

MS. SMUTNY: So we woul d never know. |
mean if the jury had answered that question, maybe
there woul dn't have been a point here.

PROFESSOR CRAWFORD: There is a sort of
naggi ng probl em underlyi ng what Judge Schwebe
asked you, which is this. Okay, NAFTA is a very

i mportant procedure and so on, but there's a
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gquestion of its reach into runicipal procedures,
and obviously, different courts are going to have
different practices in whether they remand or
whet her they deci de cases, which they think are
clearly thensel ves and different courts are going
to have different practices in how extensively they
gi ve reasons for what they've done.

If you're going to treat 1105 as giving
you a sort of mandate to review those issues, in
ef fect, a NAFTA Tri bunal becones a court of appeal
and that's a bit of a worry, isn't it?

MS. SMUTNY: Yes, but it is really, at the
end of the day, particularly for this claim a
qgquestion of degree, no question about it.
International |aw only speaks to those situations
where in the conduct of the decision making or in
the end result or other circunstances such as
failing to abide by procedural rules, blatant
failures to disregard evidence and so on that if
the result of the adnministration of justice is so

bad, there's no question that on this claimthere
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is a question of degree, and that's where this
Tribunal is going to have to decide, if what | walk
you through is sufficiently egregious. W would
submt that it is, particularly in |ight of what
this evidentiary record shows and the end result
here. And, again, and the nature of the facts, and
the Court is fully aware that because it knows what
it's doing, it knows it's retesting the question.

Well, on this next slide the SIC states in
hi s opi ni on--now, again, bearing in mnd that the
parties are not arguing about the content of the
| aw- -the SJC though, this is part and parcel of
this is howit's taking steps to nmake adjustnents
to the parties' understanding as to what the
context of the lawis. The SJC ruled that the rule
referred to above really nmeans that a buyer nust
mani fest that he's ready, willing and able to
performby setting a tinme and place for passing
papers or some other concrete offer of performance.

Agai n, on the point of notice and the

reasonabl eness of its later decisions, clearly the
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City had never argued that the jury instruction was
an adequat e expression of the standard. LPA never
had the opportunity to confront the question of
whet her the evidence in the record was sufficient
to meet the so-called concrete offer

PRESI DENT STEPHEN: \hat was there for the
jury that you say should have passed on this to
| ook at other than the one letter a fortnight
before of the final date. That would have been the
only matter, wouldn't it?

MS. SMUTNY: No. Let nme refer you--1'm
going to junp--they want to nake several |aundry
lists of evidence that was available for themto
| ook at. Let nme just make one | ast point before
go into that just so that we have the conplete
framework in mind for that evidence

Anyway, the SJC says that this is what it
means. Then the SJC rules--and go to the next
slide--that in the circunstances of this case, this
is what we were obviously famliar with, where the

conpl ex contract | eaves the certain key ternms to be
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deci ded by formula and procedures, and where both
parties share the responsibility for activating
those procedures, the plaintiff cannot be ready,
willing and able to tender or put the defendant in
default unless the plaintiff attenpts to use the
contractual ly specified nechanisns to overcone. So
the question really, as a matter of fact--junping
ahead a little and then we'll go over it again--is
that the Court is ruling here that LPA's
performance, they needed to at |east invoke the
arbitration and apprai sal nechanisns in this case
in order to denonstrate that they were ready,
willing and able, unless they were excused from
doi ng so.

And now how does one assess whet her
they're excused frominvoki ng that nechanisnf®?

We tal ked--before | point to that, we
spoke about the significance of applying the
retroactive application of new rules, but since we
tal ked about that, |'mjust going to skip right to

the review of that evidence. Just give nme one
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nonment. Let me find--well, before I do that,
want to enphasize the appellate standard of review
here. Having reversed the jury's finding that LPA
had demonstrated that it was ready, able and
willing to perform together with the Trial Court's
judgment predicated upon that finding, the SIC was
left to consider whether an alternative basis for
judgment against the City was possible, and if so,
whet her there was sufficient evidence from any
source in the record to support a jury verdict on
such an alternative basis. |If there was, it was
the appellate court's obligation to remand, the
send back to the trier of fact any renmining issues
to the court below, to give LPA an opportunity to
present its case to a proper trier of fact. And
this is because even under the SJC s ruling, the
| aw does not require a party to tender performance
if the other party has shown he cannot or wll not
perform

We shoul d be going toward--the next slide

pl ease. The jury had found that LPA had perfornmed
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and had been instructed expressly not to address
t he question of whether LPA was excused from
performance in the circunmstance, and so the jury
was expressly barred from addressing the very issue
now deemed so critical. And so it was the SJC s
role to find in its own standard of review, it was
to assess whether there was any evi dence anywhere
in the record viewed in the |ight nost favorable to
LPA fromwhich a jury reasonably coul d concl ude
that LPA' s performance was excused. So the SJC
concl uded, however, that LPA could not have been
excused frominvoking the appraisal and arbitration
mechani sms to denonstrate that it was ready, able
and willing, because the SJC had just ruled that it
was--wel |, the question. I|'msorry |'mjunping
ahead, but the point ultimately is the question had
become was LPA excused frominvoki ng appraisal and
arbitration mechanisms in the contract?

PROFESSOR CRAWFORD: [Off mi ke]

MS. SMUTNY: That's right.

PROFESSOR CRAWFORD: So in fact the
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guestion addressed in questions 2 and 3, is a
slightly different one fromthe one on which the
Suprene Judicial Court decided. The Suprene
Judi ci al Court decided that one party can't hold
anot her in breach of the contract if the reason for
non- performance relates to a procedure that has not
been exhausted in effect or is not being used.

M5. SMUTNY: Yes.

PROFESSOR CRAWFORD: It's a fine
di stinction perhaps.

MS. SMUTNY: Yes. Well, let's just pass
out, because | think it's inportant to appreciate--1've
excerpted, just to make it a little bit easier
to follow, this is just sections of the Tripartite
Agreenent. These are the appraisal and arbitration
mechani sms that the Court basically held LPA was
required in this case to denonstrate a breach to
i nvoke. They're contained--distribute what we have
here. They're contained essentially in Sections
1301 and 10(d) of the Tripartite Agreenent. But

t hese apprai sal nechanisnms in 1301, it says that
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the Tripartite Agreenent permitted the parties to
i nvoke apprai sal procedures. The appraisa
procedures that one refers to was that if there was
a di sagreenment as to the purchase price of the
Hayward Parcel by recourse to appraisers, the
parties could acconplish--well, they could
arbitrate what the price is. So in that way they
coul d acconplish no nore than to reduce essentially
the formula in the Tripartite Agreenent to a
parti cul ar nunber.

And the other mechanism the so-called
arbitration mechani smprovided that if the parties
were unable to agree on appropriate details of the
purchase and sal e contenpl ated, the details could
be resolved by arbitration, but at npbst such
details would have included issues such as the
pur chase price

In any event, it's highly questionable
whet her the precise boundaries of the parcel, which
as you recall depended upon the City's regul atory

deci sion nmaking, it's highly questionabl e whether
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i ssues |ike that could have been resolved by our
recourse to arbitration, and in any event, nost
i mportantly, neither of these provisions could have
been utilized to resolve a situation in which the
City sinply refused to perform under Section 6.02,
and in any event, LPA never had the opportunity to
confront the issue of the limtations of these
mechani sns in the circunstances of the case. These
mechani snms and their linmtations are inportant
because the SJC bases its whol e decision on the
value, the utility of these nmechanisns. They are
hol ding LPA to an obligation in the circunstances
of this case to have invoked them So it's--

PRESI DENT STEPHEN:. The nechani sms you
refer to were the very features that the Court
regarded as satisfying the requirenents of a
bi ndi ng contract.

MS. SMUTNY: Well, that's right, but once
there's a binding contract, one nust still ask
whet her LPA was excused in the circunmstances from

failing at the end of the day, because the Court
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held that they failed to performas they needed to
perform So the rule was, what will they excuse?
These are really separate points.

One is the question: do you have an
enforceabl e contract? Okay, you have one because
there are nechanisns in place. But then this
conpletely separate question is: is LPAin the
ci rcunst ance excused from doing nore than it did?

JUDGE SCHWEBEL: Could you tell us the
preci se clauses to which you are referring in this
paper you've just distributed?

MS. SMUTNY: [I'mgoing to call on ny
col | eague, Lee Steven, who will wal k us through
exactly how this works.

MR. STEVEN: The first tab, Tab 1, is the
second anendnent to the Tripartite Agreenment. |If
you go to the second to | ast page at that tab you
will note that at the top of the page--this would
be page 4--this was one of the anendnents to
Section 6.02, and this is a provision which says to

wor k out the appropriate details of the purchase
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and sale agreenent, if you cannot work out those
details, then you are to go to 354 in accordance
with Article 8 of the deed and agreenent dated
Septenber 11th. So the deed and agreenent, Article
8, isin Tab 3. Unfortunately, sone additiona
pages were inadvertently included in that tab, but
Article 8 is at the end of Tab 3, and that is from
the deed and agreenent, so the provisions of
arbitration are--

PRESI DENT STEPHEN: |'m sorry. You're
| ooking at the | ast page of Tab 3, did you say?

MR, STEVEN: Article 8 begins--

PRESI DENT STEPHEN: | see, yes.

MR. STEVEN: Near the end. There are no
page nunbers on that one. But Article 8 of Tab 3
is arbitration.

Tab 2 then is Section 1301 fromthe
Tripartite Agreenent. That is the appraisa
mechani sm of which Ms. Smutny was tal ki ng about
just a nonent ago. So Tab 2 is the appraisal and

Tab 3 is the arbitration.
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PRESI DENT STEPHEN: Thank you.

PROFESSOR CRAWFORD: I n the agreenent
whi ch introduced the drop-dead date, there was a
qualification relating to the City's refusal to
conplete in good faith or words to that effect. 1In
the agreenment that was eventually signed | think,
whet her signed by Mondev or by Canpeau | can't
remenber, but there was a qualification in that
agreenent where the drop-dead date did not apply.

MS. SMUTNY: If there was action taken on
t hat date.

PROFESSOR CRAWFORD: Did either Canpeau or
Mondev ever rely on that qualification?

MS. SMUTNY: The argunents were nmade that
there was bad faith by the City. This is what the
SJC considers. The SJC considers whether there was
sufficient evidence that the City acted in bad
faith. And the point there is that the SJC first
of all looks at a very limted view of the
avail abl e evidence on that point, and al so

conpletely fails to take into account the total
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context that was available to the jury to consider
the circunstances and so on. But the question
really--

PROFESSOR CRAWFORD: But the jury never
had to address that issue.

MS. SMUTNY: Right. The jury didn't have
to address the issue, so we didn't get to hear what
the jury had to say. And also the question really
was, | think, a very, very linted one for the SJC
It was just whether or not it was bad faith not to
extend the closing date, for exanple. It was not
an anal ysis of what woul d have been available to
the jury had the question of excuse been renanded
toit, and--1"msorry.

PROFESSOR CRAWFORD: | presune their
position straight after the drop-dead date, as |
understand it, was the Canpeau acting on its own
behal f and on behal f of Mondev reserved its rights,
but then continued to negoti ate.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: And is there any
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guestion that if Canmpeau had really taken the view
or if Mndev had really taken the view that the
exception to the drop-dead cl ause applied, that
they shouldn't have tested that at that point,
either by recourse to the courts or by arbitration.

M5. SMUTNY: | think one needs to view
these questions in the context of the commercia
realities of these devel opers who were view ng
gi ving up and just dropping the whole thing and
let's start enforcing all of our legal rights to
t he maxi mum extent as recognition of a sort of
failure, and they all would have at that point been
accepting certain | osses. Everyone knows that
reasonably, that litigation and arbitration and
all, they never make you whole. The comrercia
realities were the inportance to these devel opers
of trying to salvage this project and to keep it
going. And so the question really is whether in
that context were they reasonable to keep goi ng?
Yeah.

Well, let me talk now--and this is an
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i mportant point--what woul d have been the evi dence--what
the evidence in the record? And | have to
say, | can't do it justice, but I'Il try.

PRESI DENT STEPHEN: This is the evidence
t hat shoul d have gone to a jury.

MS. SMUTNY: Right, that was available to
the jury to assess whether or not LPA was excused.
First, the City's Real Property Board m nutes, you
recall that was thrown up on a screen yesterday.
The Board expressed its desire to abandon the
Tripartite Agreenent. The menorandum fromthe
Chai rman of the City's Real Property Board,
describing the Tripartite Agreenent as, quote,
"giving a windfall to LPA that should be avoided."
Repeated statenments to LPA, even in newspapers by
the BRA's Director Coyle, that he wanted to change
the Hayward Parcel, the deal, to reflect the higher
price, or the City together with the stipulation
that was in the record that the BRA Director Coyle
was | eft by the Mayor to do as he saw fit. The SJC

had that stipulation in the record. Evidence of
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the coercive manner--

JUDGE SCHWEBEL: Stipul ation sayi ng what ?
l'"msorry.

MS. SMUTNY: OCh, I'msorry. |If you recal
yesterday, there was a stipulation put in the
record regarding the fact that the BRA was free to
act by the City, the BRA's Director Coyle was |eft
by the Mayor to do as he saw fit, et cetera, et
cetera.

The evidence of the coercive manner in
whi ch the BRA pl aced various zoning restrictions on
t he devel opnment projects, including arbitrary
buil ding height limtations, all of which nagically
di sappeared the nonent Canpeau agreed to pay the
mar ket price plus a series of extra contractua
concessions the BRA had extorted fromit, and the
fact that these zoning obstacles were used to
coerce LPA to conclude an anendnent to the
Tripartite Agreenent, this drop-dead date, that
established this drop-dead date, and established--the

significance of this, that it established an
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expiration date on LPA' s option closure right
which, with no expiration date, had existed
previ ously, and which provided no benefit to LPA
what soever, other than the hope--and again,
t hi nki ng about the comercial realities of trying
to salvage the project, so that at this point LPA
is given the contractual hope that maybe now t he
BRA wi Il work--now that there's a deadline, they'l
be wanting, you know, to work in good faith to see
at least that the project is not falling apart.

Al so the mnutes of meetings of the City's
Real Property Board, discussing this drop-dead date
in which these were all put up on screens before,
| anguage that the City considered that anendnent
totally in the City's favor--and in fact, would
free the City to dispose of the parcel to another
devel opnent conpany, et cetera. Evidence that the--1'm
sorry.

PROFESSOR CRAWFCORD: Let's assune that
with this and other evidence one cane to the

conclusion that there was material on which the
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jury could or even probably woul d have deci ded had
t hey been asked, that the BRA and/or the City had
willfully refused to do what it had to do in order
to--and therefore the condition on the basic
contract rule was net. How do you get fromthere
to a breach of 1105?

MS. SMUTNY: Ckay. So let's assunme you're
with nme, because | could go on for a long tine
about the evidence avail abl e--

PROFESSOR CRAWFORD: We were under that
i mpressi on, yes.

[ Laughter.]

MS. SMUTNY: Yes. The point is, the story
is full of bad faith, and this is obviously what
the jury was faced with. The point here is bearing
in mnd the Court's standard of review, and here's
where the 1105 point is, it's nothing short of
i nconcei vabl e that the SJC could have applied the
standard of appellate review, and that is this is
the standard. View the evidence fromany source in

the record in the Iight nost favorable to LPA and
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it's inconceivable that they could have revi ewed
that evidence and still conclude that there was not
sufficient evidence upon which a reasonable jury
can conclude that the City had not expresses an
unwi I I i ngness to performits obligations, that is
to say, the futile cerenony--

PRESI DENT STEPHEN: 1Isn't the evidence
we' re | ooking for evidence of effective tender by
LPA?

MS. SMUTNY: No. The evidence you're
| ooking for at this context, in the way the SJC had
taken its analysis was whether the totality of the
evidence in the record was sufficient to conclude
for a jury that LPA was excused from doi ng anything
nore than it did, and it was excused from i nvoking
those arbitration and apprai sal mechani sms because
it would have been a futile cerenpny because it
woul dn't have caused the City to do anything
further towards--

PROFESSCR CRAWFCRD: Because in effect,

there had been a constructive total refusal by the



10

11

12

13

14

15

16

17

18

19

20

21

363
City to performon its part.

MS. SMUTNY: The jury could have concl uded
that, that all of this evidence in the record was
sufficient to conclude that it's not reasonable to
ask LPA to do anything nore than it did. It would
have been a futile cerenpony to i nvoke those
provi si ons.

JUDGE SCHWEBEL: Are you arguing in a
sense by analogy to the public international rule
on the exhaustion of |ocal renedies, nanely that
| ocal remedi es need not be exhausted when they're
patently ineffective?

MS. SMUTNY: Certainly the principle is

the sane, yes. The principle is the sane. And the
poi nt here, regarding 1105, is that the SJC,
di sregarding the bul k of the evidence in the record
that a reasonable jury m ght have considered as to
excuse. The SJC selectively referred to the City's
del ays in obtaining apprai sals and defining precise
boundari es of the property because--and concl uded

that those obstacles, and they pointed to a few,
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did not denonstrate that the City was unwilling to
perform because the SJC noted LPA indicated it
woul d purchase the Hayward Parcel even with those
uncertainties. The SJC said that the City's del ays
in obtaining appraisals, et cetera, the SJC

concl uded that those obstacles that the City was
throwing up did not denpnstrate that the City was
unwi lling to perform because the SJC noted LPA
indicated it would purchase the Hayward Parcel even
with those uncertainties. And what the SJC
therefore did was judge whether the City was

mani festing its intent to abandon the Tripartite
Agreenent by reference to LPA's intention wthout
regard to the obstacles to perform and the Court
concludes on this point, unlike a situation in

whi ch a defendant clearly expresses an
unwi I I i ngness to perform here LPA seeks to
attribute repudiation to the City based on the nere
fact that uncertainties remains in the contract.
This of course was not nerely a mischaracterization

of LPA's position. LPA did not argue that the
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uncertainties in the contract were evidence of the
City not being willing to perform and in any event
it was specul ation as to what LPA's position would
have been because LPA never had the opportunity to
confront this question.

JUDGE SCHWEBEL: Not even bel ow?

MS. SMUTNY: Well, it mght have, but we
don't know what the jury would have answered. In
ot her words, the jury m ght have had the answers to
these questions, but it was directed not to answer
the question, was LPA excused. | nean all of the
whol e story was presented to the jury, so the jury
was arned with the ability to answer the question
had it been posed, and it was potentially proposed,
but given the nature of the understanding of the
law and the jury instructions, the jury was
directed not to answer. So LPA had the--you know,
maybe it's a subtle point--LPA got the opportunity
to put its full case on, limted by what the | aw
was. The law is then adjusted above in a way that

clearly the nost inportant question was not
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addressed by the jury, so in the end of the day,
LPA didn't get the answer, it didn't get an
opportunity to hear the trier of facts' response on
this nmost inportant point. That's what the val ue
of the remand woul d have been.

PROFESSOR CRAWFORD: | nean it's obviously
not the function of 1105 to underwite trial by
jury, in civil cases at |least, and what you are
saying is the effect of the procedures, which
obvi ously Mondev had to take them as they were,
provi ded they were applied in good faith, but the
ef fect of the procedures was to deprive it of the
substance of their rights without in the end a
heari ng.

MS. SMUTNY: | would just qualify it. Not
so much the effect of procedures, but the fact that
the procedures were patently disregarded. It's not
reasonabl e to conclude that this was applying those
procedures that were applicable.

JUDGE SCHWEBEL: Could | clarify one point

on which I may be confused. | don't suggest for a
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nonment that you are or indeed ny coll eagues are.
Below in the initial trial, as the facts were
presented to the jury, did LPA argue, presumably
not only that it was prepared to perform and did
perform but that as an alternative analysis, if it
did not, it did not because of the prior
denmonstration of unwillingness to perform by the
City and BRA? Did it argue that and denobnstrate
it?

MS. SMUTNY: Yes. It argued that if it
did not perform that that was because of the City
and the BRA's conduct. And did it denonstrate it?
Well, the jury didn't answer the question. |
submit it nost certainly did denonstrate it, but
the jury didn't answer the question, so really we
don't know the answer.

Just now, how did then in the end, the SJC
review this evidence after selectively deciding
that the City's failure should be nmeasured by
whet her or not LPA was willing? 1In a very confused

analysis, the SICrefers to a case called Hastings
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v. Local 369, and it's an interesting case to
consider. It actually is contained in
Coquillette's reply Exhibit 11, Coquillette
obvi ously being the expert discussing this issue
for Mondev. The Hastings case, which the SJC
cites, also involves a contract with open terns.
By the way, Hastings was decided after the trial
before the--obviously before the SJC s decision, so
the Hastings jurisprudence was not available to the
Trial Court.

The Hastings case involved also a contract
with open terms as to price, and it al so included
an i ndependent third-party procedure to fix the
price in case of a dispute. And what's interesting
is that in that case, which involved a contract
bet ween private parties--

PROFESSOR CRAWFCRD: Yes, it wasn't a
governnent contract.

MS. SMUTNY: Exactly, it wasn't a
government contract. And the Massachusetts Appeal s

Court rules that the jury's findings in that case,
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that the plaintiff need not have invoked the
mechani smto denonstrate that it was ready, wlling
and able. Their excuse was denonstrated because
the jury was persuaded that in the circunstances of
that case, they didn't have an intention to
perform and so invoking the nmechani snms woul d have
been an idle cerenbny. And what's interesting is
that the Court noted that even though those
findings were not conpelled by the evidence, the
jury was reasonable to conclude it in any event,
and that conclusion therefore was determn native.
Now, having cited the Hastings case and
| ooking for a way to distinguish the LPA
circumstance, it's in that context that then the
SJC di stingui shes the LPA case from Hastings by
sayi ng that where a governnent contract specifies
procedures and nechani sns, a private party nust be
particul arly assiduous to conply with them A
hei ght ened standard clearly as conpared to the
Hastings case. A private party nust be

particul arly assiduous to conply with the
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procedures when one's dealing with the government.
This is entirely inconsistent with the prevailing
Massachusetts |law, and that's denonstrated by the
fact that even the City, during the trial

requested that the jury be instructed that the City
was to be treated |ike any other private party
before the Court. W're talking about a contract
deal i ng here.

Thus, rather than renmanding the case to
the jury to assess whether LPA was excused as the
Hasti ngs case suggested was the thing to do even if
the evidence didn't conpel the conclusion, even if
it was just that a reasonable jury might find, the
SJC disnisses entirely LPA's contract cl ai m agai nst
the City, doesn't give the Trial Court an
opportunity to address the nost inportant question,
and so at the end of the day, 1105 is transgressed
because the SJC deni ed any neani ngful recourse to
LPA on its contract claimagainst the City. It
deci ded the case on the basis that deprived LPA a

ri ght of audience on the determ native issues, and
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in a mnner that was manifestly in disregard of its
own standard of review, and in that sense in excess
of the Court's authority as an appell ate body, and
this resulted in substantial injustice to LPA in
light of the evidence in this case.

And that's where | would end unl ess you
have no nore questions.

PROFESSOR CRAWFORD: | hope you haven't
fall en exhausted at the finish line. That
sonmeti nes happens in marathons.

MS. SMUTNY: No, no, not at all.

PROFESSOR CRAWFORD: Can | just take you
back?

M5. SMUTNY: Yes.

PROFESSOR CRAWFCORD: Is it the case, the
articulation of what | might call the "square
corners rule", and was itself in sone sense a
breach of 1105 or was this sinply a sort of one in
a series of events, the effect of which was that
you never were able actually to put your case.

Your case was constructive total refusal, anounting
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almost to bad faith, in some cases actual bad faith
on the part of the City and BRA. And you never had
the opportunity to put that case because of the

i nappropriate application of that maxim is that
right?

MS. SMUTNY: Well, what that maximreal ly
is, is clear evidence that the Court is not
applying the standard of review. Instead of
| ooking at the evidence in the |light nost favorable
to LPA, it interjects a highly questionable
doctrine while--

PROFESSOR CRAWFORD: But it may be highly
guestionable as a matter of Massachusetts |aw, but
is it highly questionable as a matter of the |aw of
NAFTA, 1105? 1Is it a function of NAFTA to say that
you woul d have the sane old contracts for
governnments as you have for private parties, for
exanple? It doesn't seemto be, provided at | east
that the | aw of government contracts is applied in
a nondi scrinmnatory fashion.

MS. SMUTNY: Again it comes down to the
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point that the SICis obligated to apply its own
standard of review, and it's obligated to apply its
own laws. And when it does this in a way that
clearly regards the standard of review, that's the
problem The essence of the claimof 1105 here is
that Court was disregarding its own standards of
review. It was disregarding in effect its own
procedures. It was riding a little too roughshod,
alittle too callous, a little too quick, what
reasons we'll never know that it could possible
come to this conclusion in light of the evidence in
this case.

At the end of the day, 1105 is not
breached because of that coment, no nore than the
ot her comment about, you know, governments can |ie,
cheat and steal. | nean this Court maybe it was
vi ewi ng the whole case in such a light. W'l]I
never know.

Anyway, |'mdone if we're ready to break.

PRESI DENT STEPHEN: Thank you. W m ght

adj ourn now for 15 mi nutes.
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[ Recess. ]

PRESI DENT STEPHEN: Sir Arthur?

MR, WATTS: Thank you, M. President,
Menbers of the Tribunal

I now wi sh to exam ne Mondev's clai mthat
its investment was expropriated or subjected to
nmeasures tantanmount to expropriation in violation
of Article 1110. Article 1110 is straightforward,
and it provides as follows--let ne read it--"No
Party may directly or indirectly nationalize or
expropriate an investnment of an investor of another
Party inits territory or take a nmeasure tantanount
to nationalization or expropriation of such an
i nvestment." Expropriation, except (a), (b), (c),
(d), (a) for a public purpose; (b) on a
nondi scrim natory basis; (c) in accordance with due
process of lawin Article 1105(1); and (d) on
paynment of conpensation in accordance with
par agr aphs 2 through 6.

Gven the ternms of that article and the

factual background to the case, there are four
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did Mondev's investment cone within the scope of
Article 11107 Second, if so was Mondev's
i nvestment expropriated within the meani ng of
Article 1110? And third, if so was conpensation
paid to Mondev? And fourth, if not, was the
resulting situation a violation of Article 11107
Now, bearing in mnd, M. President, your
suggestion that we should be succinct and focused,
let me deal briefly with two of those questions
which | think can be di sposed of very quickly. The
matter of conpensation, what | listed as the third
question. It is undeniable that no conpensation
was ever paid to or even offered to Mondev. And
what we have accordingly is an unconpensated | oss
of an investment. And then the second issue, the
property affected by the expropriation, and that is
Mondev' s investnent. Article 1110 prohibits a

Party from expropriating, and | quote, "an
i nvestment of an investor of another Party inits

territory."
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Mondev is an investor of another Party,
Canada. It had an investnent in the United States,
nanmely its investnent through its wholly-owned
| ocal partnership, LPA, in the Lafayette Pl ace
project. There seens to be no room for doubt that
Mondev' s investnent is protected by Article 1110.

PROFESSOR CRAWFORD: Do you identify the
i nvestment as the bundle of contract rights held by
LPA or is LPAitself?

MR, WATTS: It's, for practical purposes,
I think it may be the same thing. Wat there was
at that stage was Mondev with a whol | y- owned
subsi di ary, LPA, having--when things started to go
wrong, rights in the physical property which
constituted Phase I, the contract right to the
option, and other contract right, but basically the
option right to purchase and so devel op Phase |1
and thereby, thirdly, to conplete the whol e
proj ect, which of course has an extra val ue rather
than just the value of its conponent parts. The

third question | conme to is whether that investnent
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was expropriated, and this is the first of the
maj or parts of this presentation. NAFTA in
principle, prohibits the expropriation of the

i nvestments com ng from other NAFTA states. O
that there's no doubt. NAFTA clarifies what is
meant by expropriation. A Party may not
nationalize or expropriate an investnent. A Party
may not take a nmeasure tantanount to

nati onal i zati on or expropriation. Both these
prohi bitions are enbraced by the term
"expropriation" and "expropriation" as so
understood may not take place either directly or
i ndirectly.

Mondev accepts of course that in the
present case its investnent was not formally and
expressly expropriated. Its investnment was,
however, indirectly expropriated and was subject to
measures tantanmount to nationalization or
expropriation.

The neani ng of those phrases has been nmde

clear in several cases. The NAFTA Chapter El even
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Tribunal in Metalclad in Mexico set out the
position very clearly. It said, and | quote,
"Expropriation under NAFTA includes not only open,
del i berate and acknow edged taki ngs of property
such as outright seizure or formal or obligatory
transfer of title in favor of the host state, but
al so covert or incidental interference with the use
of property which has the effect of depriving the
owner in whole or in significant part of the use or
reasonably to be expected econoni c benefit of
property, even if not necessarily to the obvious
benefit of the host state." That's at paragraph
103 of the award, and the award itself is in the
Cl ai mant's Legal Appendix 4.

Referring to the concept of neasures
tantamount to expropriation, the Tribunal in Mers
v. Canada--and this is Legal Appendi x 3--concl uded
that, and | quote, "The drafters of the NAFTA
i ntended the word "tantanount” to enbrace the
concept of so-called creeping expropriation, rather

than to expand the internationally accepted scope
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of the termexpropriation." And that's at paragraph
286.

And the same Tribunal held that--and
guot e agai n--"The term "expropriation" in Article
1110 nust be interpreted in the light of the whole
body of state practice, treaties and judicia
interpretations of that termin international |aw
cases." And that's at paragraph 280.

There is anple authority in internationa
|l aw for the proposition that takings of property
may be direct or indirect, may take place outright
or in stages, or through successive acts or
onmi ssions. And several authorities are cited in
the Claimnt's Menorial at paragraphs 135 and 139.
There has al so been a very recent award | ast
Sept enber and therefore after Claimant's reply was
filed in a bilateral investnent treaty arbitration
CME v. the Czech Republic. I'll say nore about
this case in a nmonment, but for the tine being, |et
me just read one quotation fromthe judgnent. The

Tribunal said, quote, "The expropriation claimis
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sust ai ned despite the fact that the Media Counci
did not expropriate CME by express neasures of
expropriation. De facto expropriation or indirect
expropriations, i.e., neasures that do not involve
an overtaking, but that effectively neutralize the
benefit of the property of the foreign owner are
subject to expropriation clains. This is
undi sputed under international |aw. Furthernore, it
makes no difference whether the deprivation was
caused by actions or by inactions." That passage
comes at paragraph 604 to 605.

One particularly telling statenent of the
| aw comes in the decision of the Iran-United States
Clains Tribunal in Starrett Housing v. Iran. And
the Tribunal said--this is Legal Appendix No. 30--the
Tribunal there said, "It is recognized in
i nternational |aw that neasures taken by a state
can interfere with property rights to such an
extent that these rights nust be deened to have
been expropriated, even though the state does not

purport to have expropriated them and the |ega
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title to the property formally remains with the
owner." And that's at page 154.

This line of reasoning has been taken
further in other cases which enphasi ze that what
matters in this context is not that the taking
state acquires property, but that the owner of it
is deprived of its use or benefits. |In the npst
recent survey of international lawin this field by
Yoran Dinstein (?) in the Lieber Anacorum (?) for
Judge Odo, which was published just a few weeks
ago, the term "deprivation" was regarded as the
nost appropriate. After reviewing the authorities,
the witer concluded that, and I quote, "It follows
that the concept of deprivation of property is
conprehensi ve enough to enconpass any serious
direct or indirect interference in the property."”
And that's at page 855 of Dinstein's contribution

And in that context he's cited at pages
853 and 854 both the Starrett Housing case, which
just nentioned, and another decision of the Iran-United

States Claim Tribunal, Tippet's v. lran, in
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which it was noted very pertinently that the
Tribunal prefers the term"deprivation" to the term
"taking", although they are |argely synonynous,
because the latter nay be understood to inply that
t he governnent has acquired sonething of val ue
which is not required. And deprivation or taking
of property may occur under international |aw
through interference by a state in the use of that
property or with the enjoynment of its benefits,
even where legal title to the property is not

af f ect ed.

This clear nodern state of the | aw was
exenplified in the award which | nmentioned a nonent
ago, handed down | ast Septenber in CME v. the Czech
Republic. And as the award was not avail able for
consideration in the Claimant's reply | ast August,
and | should like if | may to dwell on it for a
nonment or two, the text was nade available to the
Tri bunal yesterday | believe.

The case in fact has quite a nunber of

simlarities with the present case. The facts were
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conplicated, but in essence, and so far as
presently relevant, | think they boil down to this.
A foreign investor, CME, invested in television
production in the Czech Republic. It did so

t hrough a Czech conpany, CNTS, in which it held a
99 percent interest. A nmajor part of CNTS's rights
consi sted of an exclusive |icense to provide

tel evision services. And such services in the
Czech Republic were regul ated by the Media Counci l
which is a state organ, pursuant to the nedia | aw
In broad effect, what happened was that the Media
Council, following a change in the nedia law, by a
variety of means prevailed upon CNTS to adopt a new
Menor andum of Associ ation, and under this new text,
CNTS gave up its exclusive license, and naturally
enough that greatly harnmed the foreign investor
CME, which had a 99 percent interest in CNTS, and
it therefore instituted arbitration proceedi ngs
under the relevant bilateral treaty agai nst the
Czech Republic.

Agai nst that very summary indication of
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t he background, the Tribunal held that--and
quot e--"The Media Council's actions and om ssions
caused the destruction of CNTS s operations,
| eaving CNTS as a conpany with assets but w thout
busi ness. What was touched and i ndeed destroyed
was the Claimant's and its predecessor's investnent
as protected by the treaty. What was destroyed was
the comrercial value of the investnment in CNTS by
reason of coercion exerted by the Media Counci
against CNTS in 1996 and its collusion with a
particul ar individual in 1999." That's at
par agr aph 591.

In reaching that conclusion, the Tribuna
had a number of things to say which are very
relevant to the present case. And as it noted that
the Media Council intentionally required CNTS to
give up the right of the exclusive use of the
i cense under the Menorandum of Association. A
change of the |l egal environment does not authorize
a host state to deprive a foreign investor of its

i nvestment unl ess proper conpensation is granted.
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That was and is not the case.

In reaching its conclusion that de facto
or indirect expropriations are subject to
expropriation clains, the Tribunal relied on the
deci sions which |I've referred to in the Metalcl ad
and Tippet's cases. It also cited--and this is at
par agr aph 608--the decision of the Iran-United
State Claim Tribunal in Seal and Services v. Iran
where the Tribunal said, quote, "A finding of
expropriation would require at the very | east that
the Tribunal be satisfied that there was deliberate
governnmental interference with the conduct of
Seal and' s operation, the effect of which was to
deprive Seal and of the use and benefit of its
i nvest ment . "

And the CME award continued with the
finding that on the face of it--sorry, quote, "On
the face of it, the Media Council's actions and
inactions in 1996 and 1999 were unreasonable, as
the clear intention of the 1996 actions was to

deprive the foreign investor of the exclusive use
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of the license under the Menorandum of Associ ati on,
and the clear intention of the 1999 actions and

i nactions was to collude with the foreign

i nvestor's Czech business partner to deprive the
foreign investor of its investnent." That's

par agr aph 612.

And it went on, "The host state is
obligated to ensure that neither by anmendnent of
its laws, nor by actions of its adm nistrative
bodies is the agreed and approved security and
protection of the foreign investor's investnent
wi t hdrawn or devalued." And that's paragraph 613.

Finally, the award held as foll ows--and
this is paragraph 614--"The Medi a Council's conduct
was not conpatible with the principles of
i nternational law, which the arbitral tribunal is
charged with applying. on the contrary, the
i ntentional underm ning of the Claimnt's
i nvestments protection, the expropriation of the
val ue of that investnment, is unfair and inequitable

treatnment. The Media Council's unreasonabl e
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actions, the destruction of the Clainmant's
i nvestment security and protection are together a
violation of the principles of international |aw,
assuring the alien and his investnment treatnent
that does not fall below the standards of custonary
i nternational |aw "

The facts of our present case show a clear
i nstance of so-called creeping expropriation, or as
the various cases cited put it, a neutralization of
the benefits of the property, or an interference in
the use of the property, or with the enjoynent of
its reasonabl y-to-be-expected benefits. At the
heart of Mondev's investnment was its contractual
rights and interests held through its wholly-owned
LPA to develop the large nulti-use project, the
Laf ayette Place project. Phase | was conpl et ed.
And then canme the change of administration in
Boston. The City and the BRA enbarked upon a
series of stratagens and del ays, all of which were

clearly intended to frustrate the conpletion of the

project as envi saged and agreed in the contract,
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fromthe terns of which Mondev, through LPA, had

i nvested and relied. There was nothing accidenta
or uni ntended about this. The City and the BRA had
made their m nds up that Mondev shoul d not be
allowed to conplete the project in the manner and
at the price agreed interested Tripartite

Agr eenent .

The record of events has been put before
the Tribunal, both in the witten pleadi ngs and by
M. Hami|lton yesterday, and | can therefore just
refer briefly to this record and just pick out sone
hi ghl i ght s.

Thus, in the second half of 1986 the City,
in order to calculate the purchase price in
accordance with the Tripartite Agreenent had to
obtain certain appraisals of the Hayward Parcel
The City nevertheless failed to obtain them
despite repeated efforts by LPA to advance the
process. |In 1986 the BRA several tines stated that
LPA had to obtain final designation as the approved

devel oper of Phase II. This was obviously
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unf ounded since LPA had al ready been desi gnated by
the Tripartite Agreenent--and this was acknow edged
eventually by the BRA when it sinply dropped this
dermand later. |In January 1987 the Director of the
BRA t ook personal offense at Mondev di scussing the
Laf ayette Place project with the Mayor, who after
all was in charge of the BRA, being the superior
authority, and he threatened Mondev with future
| oss of business in Boston.

And now if we may have on the screen. In
January 1987 the City proposed to route a new
street diagonally through the Hayward Parcel
notwi thstanding that it was obviously fundanmentally
i nconsistent with LPA's contract rights and woul d
have destroyed the property's comrercia
devel opnent potential. There was a question about
this yesterday, so perhaps | mght just say a
coupl e of things about that particul ar proposal
I'd nake just two points. Roads in Boston are the
responsibility of the transport departnent. Road

proposal s affect City planning. It's not credible
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that proposals like that on the screen would have
been made wi thout clearance with the departnent
responsi bl e for planning. The departnent
responsi ble for planning in Boston is the BRA.

My second point. Let's assune that that
proposal was put forward as an i nnocent
bureaucratic foul-up. It happens. Once put
forward, its inpact on the project is both obvious
and was drawn to the BRA' s attention by LPA.  But
the proposal wasn't dropped or withdrawn. It
stayed in the City's road plans. |n other words,
an initial, what night have been an initia
i nnocent foul-up then became know ngly adopted and
ratified. It lost its innocence.

Anot her exanple fromlate 1985 to md
1987, the BRA nmade nunerous tine-consum ng and
conflicting demands in relation to traffic studies.
The catal og was explained to you yesterday. In
1986 the BRA, without explanation, told LPA that it
woul dn't approve the second, and the Tribunal will

recall, essential anchor departnment store for the
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Hayward Parcel, but now wanted a residentia
devel opnent instead. It later dropped that
requi rement.

In Decenber 1986 and early 1987 the BRA
several tines agreed with LPA that the Phase 11
pl an included an office building some 310 to 330
feet high, and the Tribunal will recall that in
April of 1987 the BRA went back on this, clainmng
t hat new zoning regulations would limt the height
to 125 to 155 feet. Yet when a few years |ater
1989, Canmpeau, a |arger conpany, which had acquired
LPA' s rights in the project for the extorted market
pri ce and ot her concessions, proposed its mgjor new
devel opnent, covering a |large area including the
very same Hayward Parcel, the BRA granted it an
exception fromthe then regulations and permtted
construction of a building up to 400 feet high.

In late 1987 the BRA clained that the LPA
owed certain taxes which were outstanding or said
to be outstanding, and the Tribunal recalled that

was absolutely a trunped-up claim The catal og of
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procrastinati on and of invented obstacl es speaks
for itself.

But the story is far fromover. 1In the
early sumer of 1987 the BRA s director nade what
proved to be a cynical and hypocritical offer to
LPA. He told LPA that he'd pernmit Phase Il to
proceed as originally planned provided that LPA
woul d agree to amend the Tripartite Agreement to
include a fixed deadline 18 nonths ahead for LPA's
closing on or conpletion of its purchase of the
Hayward Parcel devel opment rights. This was in
effect an ultimatum Agree to a deadline and the
project will go ahead, but do not agree, and it
won't. LPA in effect had no choice. It was forced
to agree to the BRA's demand as the only possible
way of sal vagi ng sonething of its substantia
i nvestment. The parallel with the situation in the
CME v. Czech Republic case is striking where the
Cl ai mant was there subjected to, and | quote,
"enforced or coerced wai ver of |egal protection by

requiring it to enter into a new Menorandum of
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Association." That's from paragraph 168 of the
awar d.

The existence of the deadline, of course,
made it all the nore inperative that the BRA should
nmove speedily and in good faith, which indeed
Director Coyle duly promsed. But it will now cone
as no surprise to find that the BRA in practice
continued inits old dilatory ways.

I ndeed, right fromthe start it undermn ned
the arrangenent, first by unilaterally chopping a
nmonth of f the 18-nonth deadline and fixing it at 1
January 1989 instead of 1 February 1989; and then
by taking three nonths to execute the amendnment to
the Tripartite Agreenent, thereby effectively
shortening the period still further

The City's and the BRA' s successive
unr easonabl e requests to Mondev that
procrastinations in their dealings with Mondev and
their evident intent to bulldoze aside the agreed
terms for the project I ed LPA to consider

alternatives in order to protect Phase Il of the
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project and salve sonmething of value. It sought to
sell its interest to Canpeau. A purchase and sale
agreenent of the entire project was negotiated in
Novenber 1987, but as the Tribunal will recall, the
BRA bl ocked that sale. It stated very clearly that
it had absolutely no intention of giving approva
unl ess the market price was paid for the Hayward

Parcel rather than the price paid in the Tripartite

394

Agreenent, and that also it wanted other extra-contractua

concessions. Wthout these, Director
Coyl e even refused to put the sale on the agenda of
t he BRA board for approval.

PROFESSOR CRAWFORD: Is it your case that
the refusal of BRA even to contenpl ate approving
that agreenent was itself a breach of Massachusetts
I aw?

MR. WATTS: | don't think that is the
case, although I'm not certain whether that point
was actually argued in the proceedings. Insofar as
this aspect of the case is concerned, it is, of

course, one part of an overall picture of a course
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of conduct.

In short, by the use of its governnenta
authority, the BRA deprived LPA of its right to
sell its interests in the project to Canpeau.
Subsequent | egal proceedi ngs establish beyond doubt
that that action was wongful. The LPA was said to
have presented strong evidence that the BRA was
i mproperly attenpting to strong-armit during the
review process. And the BRA was never exonerated
of that wongdoing. And the Tribunal will recall
the words of the Suprene Judicial Court in this
context, and | quote: "It is perfectly possible
for a governnental entity to engage in dishonest or
unscrupul ous behavior as it pursues its
| egi sl atively mandated ends." "Di shonest" and
"unscrupul ous" are not terns which characterize
behavi or which conplies with internationa
st andar ds.

Since the proposed sale was effectively
bl ocked, LPA explored another path, and it

concluded a | ease agreenment with Canpeau in March
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of 1998. Canpeau prepared anbitious plans for the
Hayward Parcel site. Al this time the option
deadline for conpletion by now 1 January 1989 was
hangi ng over the process. Canpeau repeatedly
sought extensions of the deadline, but BRA refused.
So on the 19th of Decenber 1988, Canpeau
gave notice that it wished to conplete the
transaction and nake paynment i medi ately. BRA's
director responded that the contract right to
acquire the property at the Tripartite Agreenent
price would expire on 1 January, the deadline date,
and that thereafter Canpeau woul d have to purchase
the Hayward Parcel for its current market val ue.
That response was by letter dated 30
Decenber, obviously, and no doubt intentionally,
| eaving no tinme for conpletion by 1 January. And
so the deadline passed without conpletion. The
entire Canpeau proposal was then approved in June,
but only after Canpeau agreed to pay the market
price, $17 million, for the Hayward Parcel and had

agreed to a series of other concessions. And then
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came the financial problens of the overall Canpeau
enpire and so on.

So far as Mondev was concerned, by m d-1991
Mondev' s investnent in the Lafayette Project had
been destroyed. It had been deprived of its
i nvestment as surely as it would have been had it
been formally expropriated. To adopt the | anguage
of the Tribunal in CME v. Czech Republic, the
City's and the BRA' s conduct had resulted in "the
evi sceration of the arrangenents in reliance upon
which the foreign investor was induced to invest."
And that's at paragraph 611

In these ways, Mondev was deprived of the
econoni c benefit which it reasonably expected to
enjoy under its contract. This was no accident.

It was the direct, foreseeable, and intended result
of the course of conduct on which the City and the
BRA had enbarked. Mondev's investnment was, in

effect, subject to death by a thousand cuts. Sone
cuts nay be large and sone snmall, but at the end of

the day, you're still dead. It is--
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PROFESSOR CRAWFCORD: And the date on the
death certificate?

MR. WATTS: It is, taken overall, a
par adi gm case of an indirect or creeping
expropriation or deprivation by state organs of a
protected foreign investor's investnent.

That brings ne to the renmining question,
whet her there was a violation of Article 1110. Did
t he- -

PROFESSOR CRAWFORD: Before you get to
that, Sir Arthur, the situation here is that there
was a comnbi nation of events, some of them
attributable to the United States in the context of
conduct by a state agency and sone of them not,
because presumably if Canpeau had not gone broke,
the | ease arrangenent that had been nmade woul d have
reached fruition, and you woul d have obtai ned the
econoni ¢ benefit of the original agreenment. It
woul dn' t, of course, have included the economnic
benefit of the price option. But in other

respects, it would have involved the whol e project
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goi ng ahead.

What's the position where hypothetically
there was wrongful action by a governnent which
only causes | oss, whether you classify it as an
1105 or an 1110 breach, by reason of the happening
of an internedi ate event for which the governnent
is not responsible?

MR, WATTS: Well, | think the governnent
still would be responsible for that part of the
| oss or expropriation, as the case may be, for
which it is responsible. There may be a question
of causation conming in if the intervening event is
hal fway through the course of conduct. O course,
in this case, the intervening event wasn't so nuch
an intervening event; it was a post hoc event. And
it certainly has consequences that need to be taken
into account at the next phase of this arbitration
where there's the question of assessing |oss and so
on. But in ternms of constituting an expropriation
it doesn't deprive the state's conduct, the state

authority's conduct of its expropriatory character
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Movi ng on, then, to whether the resulting
situation constitutes a violation of 1110, | need
to enphasi ze that the question is not the sinple
one of whether there was an expropriation. As |'ve
explained in the Cainmnt's subm ssion, there
clearly was an expropriation.

The question is the sonewhat different one
of whether there was a breach of Article 1110, and
that involves the tenporal aspects of Article 1110,
which I'I'l now consider. And then having done
that, on a conpare-and-contrast basis, | will |ook
at the tenporal aspect of Article 1105, which
| eft over fromyesterday because there's certain
i nterplay between the two.

So if | may start with Article 1110, that
Article establishes that an expropriation my be
saved from being prohibited if, anobng other things,
it takes place on paynent of conpensation in
accordance with paragraphs (2) through (6). Those
par agr aphs which are concerned with nodalities of

conpensati on we can | eave aside for the moment.
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They're not directly relevant to the present stage
of the case.

The basic requirenment that, in order to be
perm ssi bl e, conpensation nust be paid reflects the
wel | -established rule of international law. It is
Mondev's submi ssion that there was no breach of
Article 1110 until the possibility of obtaining
conpensati on through the nornmal and applicable
| egal procedures was finally denied, which was on 1
March 1999. It was only then that the breach of
Article 1110 occurred, and that was at a tinme when
NAFTA was in force

PRESI DENT STEPHEN: And the date of that
is, again? You just nentioned it.

MR. WATTS: O the--the denial of
conpensati on- -

PRESI DENT STEPHEN: Yes.

MR. WATTS: 1 March 1999.

PROFESSOR CRAWFCRD: Does it follow from
that that the amounts involved--1 nmean, it nmay be

that it doesn't matter whether it was the
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certiorari, the refusal of certiorari application
or sone earlier stage in the judicial proceeding.
Does it follow that the amounts involved were the
conpensati on which you were wrongfully denied? 1In
ot her words, does that quantify your loss in
respect of the 110 clai nf®?

MR, WATTS: Not necessarily, because we're
now tal ki ng about a different claim | nean--

PROFESSOR CRAWFORD: The point is, if the
gist of the wong was the failure to pay
conpensation and you say that that happened after
1994, the only conpensation that was an issue after
1994 were those ampunts.

MR, WATTS: Well, yes, but other
consequences followed as well fromthe fact that
t he conpensation wasn't paid.

PROFESSOR CRAWFORD: | see there might be
consequential losses flowi ng fromthe non-paynent
of that anpunt of conpensation, for exanple, in the
context of interest. But is it difficult to say,

assumng that Claimnt's overall |oss was much
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greater than the anpbunts at stake in the court
proceedi ngs, that they were expropriated after
19947

MR, WATTS: If | may, | think | would say
this is really a matter for the next stage in the
proceedi ngs. What Mondev is claiming is
conpensation in a sumnot |ess than $50 mllion

Now, in |ooking at the issue in this
present case, it's particularly significant that
we're not dealing here with the kind of classic
formal expropriation by |egislation but, rather
Wi th nmeasures tantanount to expropriation, indirect
expropriation or however one nmay wi sh to categorize
it.

In relation to the paynent of
conpensation, the difference is inportant. If we
take the classic situation where the state formally
and by legislation nationalizes or expropriates a
whol e category of property, it will typically
include in the legislation provision for the

paynment of conpensation. And, of course, the
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conpensation due is not paid on the day of
expropriation. Usually sone procedure is provided
in the legislation. Property owners nust follow
that procedure, and at the end of the process,

whi ch nay take sone tinme, the conpensation due will
be assessed, whatever the criteria are, and wll

t hen be paid.

Even in that typical classic situation,
one thing is notable. It is not enough that the
| egi sl ati on nmekes provision for the paynment of
conpensation. It's also necessary that appropriate
conpensation actually be paid, and for NAFTA that
is clear.

Article 1110(1)(d) in terns requires
payment of conpensation. It follows that it cannot
be said whether or not the expropriation was
unl awful for want of proper conpensation until the
end of the conpensation process has been reached.

Now, that was all about the classic fornal
expropriation. |If one conpares that situation with

the kind of indirect expropriation which is in
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issue in the present case, there is both an
i mportant distinction and an inportant simlarity.
The distinction is that whereas the typical classic
formal expropriation is acconpani ed by |egislative
provi si on | ayi ng down procedures for conpensation,
this will virtually never be the case with indirect
expropriation. Al that there will be, best, are
the ordinary processes of the courts whereby the
i nvestor may seek conpensation for having been
deprived of his property or whatever other category
of claimis permssible within the donestic | ega
system

The simlarity between the classic and the
creeping expropriation is that in both cases the
| awf ul ness, or otherw se, of the expropriation can
only be definitively determ ned when the
conpensation is or is not paid. Until conpensation
is definitely ruled out, it remains a possibility.
And it cannot be said that the deprivation is
unconpensat ed and, thus, unlawful.

It was only by either the 20th of My
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1998, which was the date of the SJC s decision on
the substance, or 1 March 1999, which is the
Suprene Court's date of decision, only then did the
possibility of recovering conpensation cease to

exi st.

Where a foreign NAFTA i nvestor has been
deprived of his investnent, which is what happened
to Mondev, the international |aw duty upon the
| ocal state is to pay conpensation. It's not
sufficient that |egal processes are available if in
the result, for whatever reason, they fail to
result in conpensation being paid. But in that
case, there will still have been a deprivation of
property and it will have remai ned unconpensat ed,
which is a breach of the international obligation
upon the state.

The fact is, M. President and Menbers of
the Tribunal, that the breach of Article 1110 was
only established when it could be shown not only
that the taking or deprivation of the investnent

had occurred, but also that the saving possibility
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of the prohibited expropriation, that is, that
which stops it being contrary to Article 1110, is
definitively excluded. That, of course, was only
when the courts rendered their final decisions in
1998 or ' 99.

Now, this does, of course, require that
t he wrongful ness of the pre-Treaty deprivation
continues into the period when the Treaty is in
force. And | shall say nore about continuing
wrongs in a nmonment, but here just let nme note, in
the words of the International Law Conmi ssion, a
coupl e of points.

First of all--and | take this from

par agraph 4 of the conmentary to Article 14 of its

407

recent draft articles. | quote: "The Inter-Anerican Court

of Human Rights has interpreted

forced or involuntary di sappearance as a conti nui ng

wrongful act, one which continues for so |long as
t he person concerned is unaccounted for."
Here we have a di sappeared investnent

rather than a di sappeared person. But the |ega
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principle is the sane. Even--sorry.

PRESI DENT STEPHEN: Sorry. | was going to
ask, you're really treating what was sued for as
the conpensation referred to in 1110.

MR. WATTS: Had that anount--

PRESI DENT STEPHEN: The damages sought.

MR. WATTS: Yes. | nean, had that anount
been paid, then | don't think this arbitration
woul d be taking place.

PRESI DENT STEPHEN: And that would have
been conpensation within the terns of 1110.

MR. WATTS: Well, | don't think it was
ever addressed in that framework because at that
stage, of course, we weren't in the situation we're
now in.

PRESI DENT STEPHEN:. But that's the way in
whi ch we should see it

MR, WATTS: It could be seen that way now.

PROFESSOR CRAWORD: There have been sone
deci si ons of the European Court of Human Ri ghts

i nvol ving various fornms of--
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MR, WATTS: | was going to nention that.
You' re one paragraph ahead of ne.

PROFESSOR CRAWFORD: It's just the anal ogy
to di sappearance is a slightly awkward- -

MR, WATTS: O course. And so | was going
on to say even nore directly in point is a case
deci ded by the European Court of Human Ri ghts,
Papam kol opol os v. Greece. There, as the
I nternational Law Conm ssion explains, and | quote,
"A seizure of property not involving formnal
expropriation occurred sonme eight years before
Greece recogni zed the court's conpetence." The
court held that there was a continuing breach of
the right to peaceful enjoynent of property under
Article 1 or Protocol | of the convention, which
continued after the protocol had come into force.
And that's from paragraph 9 of the conmentary on
the sane article.

Now, in our case, it was only in 1998 or
1999 that it could be shown that the conpensation

exception built into Article 1110 did not apply so
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as to save the expropriation. Only then could it
be said that the situation involved an
unconpensat ed expropriation in breach of Article
1110.

Now, if | may, M. President, I'd like to
return to those tenporals aspects of Article 1105
whi ch | --

PROFESSOR CRAWFCRD: Just while we're on
1110, let's take the exanple of the post-war
sei zures of property in Central Europe, which were
unconpensated and which the claimnts to those
properties, say the Sudeten Germans, still assert
rights to. Assune that the states concerned, Czech
Republic principally, are parties to provisions
equivalent to 1110 vis-a-vis Cermany, does this
mean that--and it may well be that this is purely
hypot hetical, but in the sense that whatever
consequence flows, it flows. But does nean that
those ol d expropriations can, in effect, be raised
by new Bil ateral Investnment Treaty clainms?

MR, WATTS: | think in theory, and if you
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postul ate the right set of facts, the answer is
probably yes. In practice, the facts are likely to
be such that there nay well have been intervening
events which woul d exclude a cl ai m-which the
Tribunal would take to exclude the claim for
exanpl e, that the parties were estopped from now
raising a claimor actions of that kind. But--

PROFESSOR CRAWFORD: O general stal eness.

MR. WATTS: Yes. Who knows?

PRESI DENT STEPHEN: And does it matter at
all that--let me start again. Your proposition
really is that until conpensation is finally
denied, ultimately denied, tinme doesn't run?

That's what it cones to.

MR, WATTS: Well, that would be one way of
putting it, although it's not the way that | would
choose to put it given the terns of NAFTA. And
that's what |'m focused on.

PRESI DENT STEPHEN: Yes.

MR WATTS: NAFTA says you mustn't

expropriate unless you pay conpensation. And
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don't know -

PRESI DENT STEPHEN: But--yes--

MR. WATTS: --whether that condition has
been nmet until you definitely know what the answer
is.

PRESI DENT STEPHEN: But if the
expropriating power denies all question of paynent
of conpensation, as here, there was never any
suggestion that there would be conpensation, and
there is no conpensation paid, that in your view
means that 1110 continues to operate indefinitely?

MR WATTS: | woul d--

PRESI DENT STEPHEN: A cl ai m can be nade at
any tinme--

MR. WATTS: | would need to think about
that. | mean, one has got to take into account the
various time linmits that are built into NAFTA

PRESI DENT STEPHEN: But they woul dn't
ari se, according to you, because there would not be
a conpl et ed- -

MR, WATTS: That's right.
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PRESI DENT STEPHEN: --creeping
acqui sition.

MR, WATTS: That's right. You understand
my reluctance to get drawn into hypotheticals. But
I can see that's the way one has to--

PRESI DENT STEPHEN: Yes, yes.

MR, WATTS: --test a principle.

PROFESSOR CRAWFORD: A good exanpl e where
the creepi ng--where there was a creeping
expropriation was the Forenost case, which started
in the Iran Tribunal and ended up in the Anmerican
courts. And the Iran Tribunal held that it wasn't
an expropriation up to the date of the cutoff of
its jurisdiction. And the American court
subsequently held that subsequent events, in
effect, conpleted the expropriation. O course,
there wasn't an intertenporal problemthere because
the American court did that under a rule which was
in force at all relevant times. But it is to sone
extent an illustration of the point that a state

can be worse off when it creepingly expropriates as
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conpared to when it overtly expropriates.

MR, WATTS: Yes. Thank you.

So let ne now turn to 1105. O course,
the terms of 1105 and the terms of 1110 are
different, and that inevitably affects the argunent
and the anal ysis.

Article 1110 is a straightforward
provi sion which on its face prohibits expropriation
unl ess conpensation is paid. Article 1105, on the
ot her hand, is somewhat different. It just
requires treatnment in accordance with internationa
I aw, including, of course, the fairness and
protection of the parties. And Mndev's subni ssion
inrelation to Article 1105 is essentially sinple,
and it can be reduced to four short propositions.

One, international |aw requires a host
state's authorities to observe certain standards of
conduct in their dealings with alien investors.

Two, in the event of any m sconduct,
international law requires, as part of the

treatnent to be accorded to alien investors, that
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there be redress in donestic |aw.

Three, m sconduct plus non-redress
constitutes nonconpliance with the requirenent of
treatnment in accordance with international |aw.

Four, the resulting breach of the
requi renents of international |aw creates a
situation of wongdoing which persists until it is
renmedi ed.

Let me devel op sone of that thinking.
VWhat is in issue here is not so nuch when the
conduct took place, but when the breach of Article
1105 occurred, and the two are not necessarily the
same. It's the latter, the date of the breach
which matters. And it's inportant to acknow edge
at the outset the reality of the present case.

We're not talking just of an isolated act
in violation of the international |aw standard of
treatment. As the Claimant has been at pains to
explain, we're tal king about a course of conduct
whi ch has to be appraised as a whole, as a single

package of wrongdoing. |In effect, and | quote,
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“treatment," the word used in Article 1105. In
such circunstances, the breach of international |aw
is not a sinple concept.

Let me start with a sinple, perhaps an
over-sinple point. Let's assune for the sake of
argunment that Boston's conduct towards Mondev did
not match up to the standard required by
international |law. That bel ow standard or w ongfu
conduct will have begun when the first bel ow
standard wongful act took place. And let's say,
again, solely for the sake of argument, that this
was on the 1st of October 1986, just taken out of
the air. But that does not mean that that initia
breach of international |aw was over and done with
on that day so that on the 2nd of October it had
sonmehow di sappeared. On the contrary, it stil
exi sted. There was still a breach on the 2nd of
Oct ober, and on the 2nd of Novenber and the 2nd of
Decenber and so on. Because if that's not the
case, one has to answer the question precisely when

did the breach conme to an end and on what basis.
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The City's and the BRA' s treatnent of
Mondev was internationally wongful in that it fel
bel ow the standard required by custonary
international law It--

PROFESSOR CRAWFORD: [inaudible - off
nm crophone] .

MR, WATTS: Yes. It nay or may not have
been wongful in donestic law, and that's a matter
for the domestic law to determ ne. But, of course,
we have the luxury of knowing that a jury held that
it was wongful to the tune of $16 million. But
because, in any event, fromthe internationa
perspective the conduct was wongful, it carried
with it as part of the customary international |aw
relating to the treatnment of aliens an obligation
to make appropriate donestic |aw redress to the
injured alien not to his national State, and that
is sonething for a later stage when the nmatters
reach the truly international plain.

In the first instance, the inplenmentation

of that obligation to afford redress, its form the
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manner of pursuing it, the appropriate defendants,
those are matters of domestic law. But it is
required in order to conply with international |aw,
for the need for redress is part of the treatnent
required by international law in respect of wonged
al i ens.

If donmestic |aw redress is forthcom ng,
that is the end of the matter. The international
| aw st andard of treatnent both as substance and
redress will have been sati sfied.

If the domestic |aw redress is not
forthcom ng, then the matter assunes a directly
i nternational |aw dimension as between the alien's
nati onal State and the host State in which the
alien suffered wongdoing.

The original wongful conduct will still
be wongful, and it will be unrenedied as a result
of the failure of donestic law to afford redress,
and it is this situation which gives rise to the
classic diplomatic protection analysis at the truly

i nternational |evel.
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PROFESSOR CRAWFORD: The problemwith
that--1 can see where they may well be cases where
there is conduct which is, as it were, questionable
at a national level w thout being definitively
contrary to the international nininmmstandard and
where one says that it is the failure by the
nati onal systemto provide any redress that is the
gi st of the breach.

But the hypothesis of the argunent you've
just made was that there was a wongful act on
whi chever date it was that you picked out, an
internationally wongful act, not just an act
contrary to Massachusetts |aw, and that seens to be
contradi cted by your anal ysis.

I nean, it would be very odd if an act
that was wongful on the 1st of October, 1986,
somehow ceased to be wongful, as distinct from
bei ng remedi ed, by |ater conduct.

I nean, assune, for exanple, that M.
Coyl e had actually tortured the managi ng director

of Mondev because of his failure to--
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MR, WATTS: Only psychologically, |
bel i eve.

PROFESSOR CRAWFCORD:  No, no.

That torture by a State official would
have been a breach of international law, and it
doesn't cease to be wong nerely because |later on
the BRA or the City conpensates for the torture.

So, surely, once you've got an internationally
wrongful act that is an act that does definitively
fall beneath the standard, you're going in the
field of remedies. | can see that there are
analytically two different cases, but the problem
is that your argunents seemto hypothesize the
second.

MR. WATTS: Well, the trouble is that the
sane conduct has to be | ooked at in two
perspectives. The conduct, if it's wongful at the
international level, it starts off as--one
approaches it first at the donestic |evel, and at
the donestic level its wongfulness is tied in with

the requirement of treatment which also brings in a
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donmestic renedy requirenent.

The sane conduct, if you like, or the
package of conduct, if it is unremedied, is then
lifted up to the international plain and gives rise
to the international wongful conduct, pursued
internationally. This is customary internationa
| aw, not NAFTA, of course.

PROFESSOR CRAWFORD: Yes, but there is a
serious question of how NAFTA relates to that,
because NAFTA gives the investor the choice of an
i nternational renmedy straightaway wi t hout
exhausting | ocal renedies.

MR, WATTS: Well, | translate ny initia
analysis into a NAFTA analysis on the next page, |
t hi nk.

So as | was saying on the analysis | was
expl ai ning, one gets up to an international |eve
of conplaint at the stage at which there has both
been wrongful conduct in breach of what is required
by international |aw and the |ack of a donmestic |aw

r emedy.
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It is at that stage that it is the alien's
nati onal State which is entitled to redress for
that breach of the host State's international
obligations, and that this redress is due at that
stage fromthe host State rather than fromits
subordi nate political or other organs. They had
come into the picture at the earlier nunicipal |aw
I evel .

This anal ysis shows that there is no
i nconsi stency, as alleged by the Respondent,
between it being Mondev, not Canada, which was
initially entitled to whatever was the appropriate
redress in donestic |aw agai nst Boston, while it is
Canada, not Mondev, which in custonary
international lawis entitled to pursue the
eventual breach at this tine against the United
States rather than agai nst Boston.

Furthernore, there is equally no merit in
Respondent's further argument that Mondev's
reliance on the continuing need for redress is

irreconcilable with the plain text of the Treaty or
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| ongst andi ng principles of internationa

| aw.

The Respondent says that Article 1105,

paragraph (1), and | quote,

or, and again | quote,

"by its plain terns,"

423

"on its face addresses"--this is the

quote still--"addresses primary

substantive rul es of conduct and not secondary

rul es, such as the obligation to neke reparation.”

The Respondent nust have a different text

of NAFTA fromthat which | have. M ne just says

that "investnent shal

be accorded treatnent in

accordance with international |aw including," et

cetera."

Mondev acknow edges that a distinction can

be drawn between so-called primry and secondary

rul es, but nothing on the face of the Article 1105

| anguage or in its plain ternms indicates that what

t he Respondent refers to as secondary rules are

excl uded.

Treatnent is what Article 1105 is about,

and that is a broad not

enbrace not only proper

ion. It is wide enough to

| evel s of conduct

in the



10

11

12

13

14

15

16

17

18

19

20

21

first place, but redress in domestic |aw should
t hat conduct, in fact, be m sconduct.

Redress, in the express form of
conpensation, is expressly included in Article 1110
in the specific context of expropriation, and there
is no reason to exclude it fromthe nore genera
context of Article 1105.

What the Respondent's argunment amounts to
is the exclusion fromthe scope of Article 1105(1)
of any duty to make redress for nmisconduct. Now,
tell an investor that NAFTA gives hima pron se of
proper conduct fromthe local authorities but no
redress if he is nmet instead with m sconduct, and
is response will be predictably short and probably
rude.

The correct position has been expressed in
these terns by the International Law Conmi ssion in
paragraph 3 of its commentary to Chapter 3 of its
recent Draft Articles on State Responsibility.

There it is said, and | quote, "The essence of an

424
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the State's actual conduct with the

conduct it ought to have adopted in order to conply
with a particular international obligation"; that
is, the obligation which flows fromthe applicable
primary rule of international |aw

In our situation, the primary rule is
doubl e-barreled. A State nmust conduct itself
toward alien investors in accordance with certain
standards, and in the event of misconduct afford
them the nmeans of securing redress. It is when
that primary rule is breached--e.g. by the failure
ininternal |law to provide domestic | aw redress--that
secondary rules of international |aw cone
into play, establishing the nodalities for securing
i nternational redress.

In the circunstances of our particular
case, the City's and the BRA' s wongful conduct,
coupled with the absence of the donestic |aw
redress which forns part of the treatnment of alien
i nvestors required by customary international |aw,

constituted at the outset a failure to match up to

t he
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the requirenments of customary international |aw

regarding the treatnent of foreign investors.

It was still a failure to conply with

those requirenments on 1 January,

entered into force. NAFTA introduced a new el enent

1994, when NAFTA

into the equation. It established that as between

the United States, Canada,

i nvestors, there was hencef

and Mexico and their

orth a treaty

requi renent that the investnents are accorded

treatnent in accordance with internationa

| aw.

So the question thus beconmes this: On 1

January, 1994, was Mondev being treated in
accordance with internationa

submi ssion, the only possible answer

no.
changed. The City and the

wrongdoers in internationa

package of wrongdoing was stil

Mondev was stil

Not hing in the factual

BRA were stil

law? And in Mondev's
is a sinple

situati on had

law. The single

cont i nui ng.

unconpensated for that

wrongdoi ng, and its expectations of securing a

donmestic renmedy had not yet

mat eri al i zed,

al t hough
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they were still alive. Respondent's NAFTA
obligation to afford Mondev's investments treatnent
in accordance with international law, including in
particular fair and equitable treatnment and ful
protection and security, applied as from 1 January,
1994, but it was nmanifestly not being honored on
and after that date.

Accordingly, since, on 1 January, 1994,
Mondev had not received and was still not receiving
treatment in accordance with international |aw as
requi red by NAFTA, and in particular was not
getting the full protection and security which was
its due under NAFTA and was still not being treated
fairly and equitably, then it follows that on that
date the Respondent was in breach of its
obl i gations under Article 1105, paragraph (1).
And, of course, that breach continued well beyond
the date of NAFTA's entry into force

PROFESSOR CRAWFORD: Let me point the
poi nt--and, of course, there may be different ways

of achieving the same result. To put the point, |
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think, slightly differently, she said there was a
breach of Massachusetts |law, as found by the jury
on the 1st of January, 1994, and the subsequent
failure to provide a renedy for that was the breach
of 1105, whereas you seemto be saying--or there
may be two different anal yses.

One is that because 1105 is essentially
decl aratory of the mininmum standard, that i ninmm
standard was applicable to the United States prior
to 1994. There was a breach of it. It was a
conti nui ng breach because unrenedi ed, and the
effect of NAFTA is, in effect, to NAFTA-ize, if |
can invent a word, that breach

And the other argument is that there was
continui ng conduct of Massachusetts entities,

i ncluding the courts, which my have started before
1994 but wasn't conpleted until afterwards, and
that the normal continuing wongful act type
anal ysi s appli es.
| suppose these are sinply three different

ways of producing the same result.
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MR, WATTS: Well, that's right. There is
an overlap because the course of conduct began way
back in 1985 or whatever it was, and it continued
until 1999. | nean, that's the package, so there
is an overlap in the analysis that one makes of
t hat conduct .

Now, there is nothing unusual or odd or
novel, as the Respondent puts it in the Rejoinder
about past conduct giving rise to present
liability, or about the notion of a continuing
wrongful act. Both are recognized in internationa
| aw, and one need | ook no further than the
I nternational Law Conmmi ssion's final Draft Articles
on State Responsibility.

One article, Article 14, and 14 paragraphs
of conmentary are devoted to the matter. Paragraph
2 of the article is particularly in point. It
reads, and | quote, "The breach of an internationa
obligation by an act of a State having a continuing
character extends over the entire period during

whi ch the act continues and remains not in
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conformty with international |aw

And what sort of acts are these? As the
I nternational Law Comm ssion says, it all depends
on the circunmstances of the given case.

PRESI DENT STEPHEN: Can | just be clear on
this? The continuing nature really relies on the
failure to conpensate?

MR, WATTS: That is part of it.

PRESI DENT STEPHEN: That is all of it,
isn't it?

MR WATTS: Sorry?

PRESI DENT STEPHEN: That is all of it.
Everythi ng el se has happened and had there been
conpensation, all would have been well and there
woul d have been a full stop, as it were. There has
not been conpensation and that continues.

MR. WATTS: Well, that continues both in
itself and as a continuation of the whole wrongful
package.

PRESI DENT STEPHEN: Yes, but it is that

that gives the matter a continuity.
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MR. WATTS: Yes. As | said earlier

had

t he conpensation been paid, we wouldn't be here, as

far as | know.

PRESI DENT STEPHEN. No, quite, yes.

MR, WATTS: And | was asking what sort of

acts are there which have a continuing quality.

The Commi ssion does give sone exanples. 1've

431

al ready nmentioned the treatnment by the Inter-Anmerican Court

of Human Ri ghts of disappeared

persons and the decision in the Papani kol opol os

case, both of themclearly in point in our present

i nvest ment cont ext.
But the Commi ssion also dealt with
expropriations expressly. |In paragraph 4 of

commentary on Article 14, it had this to say,

ts

and |

quot e, "The question whether a wongful taking of

property is a conpleted or continuing act |ikew se

depends to sone extent on the content of the

primary rule said to have been violated. Were an

expropriation is carried out by |egal process,

the consequence that title to the property

with
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concerned is transferred, the expropriation itself
will then be a conpleted act."

The position with a de facto, creeping, or
di sgui sed expropriation, however, may well be
di fferent. The Conmi ssion's overall conclusion on
this point is clear, and | quote, and this is
paragraph 12 of its comentary, "Thus, conduct
whi ch has commenced sonetinme in the past and which
constituted, or if the relevant primary rule had
been in force for the State at the tinme would have
constituted a breach at that tinme, can continue and
give rise to a continuing wongful act in the
present."”

In the present case, we have a pattern of
wrongful conduct constituting a continuing,
coherent unity, a wongful package of conduct.
While the facts of this case certainly involve
conduct reaching back before 1994, it's not the
backward reach of the facts which is inportant, but
the forward reach of the wongful conduct to the

dat e when NAFTA cane into force so as to be in
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breach of that agreenment's ternmns.

M. President and Menbers of the Tribunal
with that exposition of Mondev's claimthat its
i nvestment was expropriated in violation of Article
1110 of NAFTA, and ny additional remarks on Article
1105, | cone to the end of the Claimant's first
round of presentation of its claim

And | will, with your permission, M.
President, return to this lectern on Friday for the
second round, and | will do so in order to offer a
nore substantial conclusion on the Claimnt's
behal f and to set out formally the Claimant's fina
submi ssions to the Tribunal

At the present stage, | should like just
to make sone prelinminary concluding remarks which
may serve to place the Claimant's case in a
perspective which the Tribunal may find hel pful

As to Article 1105(1), Mndev has set out
in great detail the facts which underlie this case.
They are substantiated by many docunents, signed

and dated, and are undeniable. There is very
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little roomfor any serious questioning of the
basic facts, and they speak for thenselves. They
tell a story of grossly inproper behavior on the
part of the City of Boston and BRA, behavi or
intentionally designed to deprive Mndev of the
benefits which should have flowed fromits

i nvest ment .

Mondev's attenpts then to obtain redress
were thwarted by sone very questionabl e behavi or on
the part of the local judiciary. From beginning to
end, from 1984 when Boston's new admi nistration set
about reneging on its contract, to 1999 when the
Suprene Court closed off all possibility of getting
conpensati on, Mondev was subject to treatnent which
was well below what is required by internationa
law, manifestly not fair and equitable, and I acking
in full protection and security for Mndev's
investment. In short, Mondev was in no way treated
in the manner required by Article 1105(1) of NAFTA

Moreover, Boston's treatnent of Mndev was

doubly unlawful. In addition to violating Article
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1105, it piece by piece, step by step, slice by
slice, undercut Mondev's investnment. At the end,
nothing was left of a major investnent which had
started so promisingly. Mondev was intentionally
deprived of its investnent as surely as if it had
been formally and directly expropriated, and by
March 1999 all hope of conpensation had gone,
apart, of course, fromthese present NAFTA
proceedi ngs. The violation of Article 1110 of
NAFTA is, in Mndev's submnission, self-evident.

At a broader level, there is a genera
observation which | should Iike to make. There
are, | understand, sone hal f-dozen or so
out st andi ng cases brought against the United States
under Chapter Eleven of NAFTA. A decision on the
nmerits has not yet been handed down in any of them
These nust be nail-biting times for my coll eagues
on ny left.

Qur present case is for the United States
an unconfortable case. The United States is in

essence being called to account before an
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International Tribunal for the wongdoings of the
executive and judicial organs not of the Federa
Government but of one of its menber states. This
is not a situation in which the United States has
been accustonmed to find itself. It is not
accustoned to havi ng sone outside bodies, such as
this Tribunal, telling it that it has broken the
| aw and violated its obligations.

The United States in these proceedi ngs has
shown signs of regretting that it signed up to
Chapter El even of NAFTA, but that is what it did.
And it did so for a very sinple and inportant
reason. It wanted to facilitate and encourage
cross-frontier investment within the NAFTA area.
And for that it needed to ensure proper standards
for the treatnment of investnents.

That is a two-way or three-way process.
United States investnents get proper protection in
Canada and Mexico. But it follows every bit as
much that the United States nust give proper

protection to investnments of those states in the
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United States.

Mor eover, Chapter El even of NAFTA does not
stand alone. It is part of a worldw de network of
Bil ateral Investnment Treaties, all using very
simlar |anguage. United States investnents
t hroughout the world benefit hugely fromthe
protection thereby gained. Equally, however, the
United States is also obliged to grant such
protection to others in its own country, especially
under NAFTA, to Canada--Canadi an and Mexi can
i nvest ments.

Havi ng agreed to NAFTA, the United States
must live with the consequences. The United States
can now be called to account for failure to live up
to the international standards to which it has
subscribed in NAFTA. In these present proceedings,
Mondev, a Canadi an corporation, is calling the
United States to account for the |oss and danage
whi ch Mondev has suffered as a result of the
m streatment to which it has been subjected. It is

this Tribunal's task to see that the United States



10

11

12

13

14

15

16

17

18

19

20

21

fully conplies with the obligations which it freely
accepted when entering into NAFTA, in short, to see
fair play and that the rules are observed.

M. President and Menbers of the Tribunal
that concludes the first round of the Claimnt's
oral pleading in this case. My | on behal f of
counsel express our gratitude to the Tribunal for
the patience and courtesy which you have shown us
during our presentations on behalf of the C ai mant.

Thank you very much.

PRESI DENT STEPHEN:. Thank you, if | can
thank you for the concise and excell ent argunents
that we've heard on behal f of Mondev. Thank you.

MR, WATTS: Thank you.

PRESI DENT STEPHEN: | assune that there's
on point in doing other than adjourning now unti

t onorr ow.

MR, BETTAUER: And we're starting tonorrow

at 10 o' clock as the original schedul e provided?
PRESI DENT STEPHEN: There is no suggestion

of any earlier start.
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MR. BETTAUER: Not at the nonent.
PRESI DENT STEPHEN: Not at the noment.
Well, we'll see what tine brings. Thank you.
[ Wher eupon, at 12:41 p.m, the hearing
recessed, to reconvene at 10:00 a.m, Wdnesday,

May 22, 2002.] O



