Novenmber 2001
RESPONSE OF THE GOVERNMENT OF THE UNI TED STATES OF AMERI CA TO
| NTER- AMERI CAN COVM SSI ON ON HUMAN RI GHTS REPORT 85/ 00 OF

OCTOBER 23, 2000 CONCERNI NG MARI EL CUBANS (Case 9903)

The United States rejects Comm ssion Report
85/ 00 of October 23, 2000, inits entirety. The
United States respectfully requests that the
Comm ssi on publish the follow ng Response of the
United States in the next Annual Report of the

Comm ssion, if Report 85/00 is published.

| NTRODUCTI| ON

In response to the petition of April 10,
1987 in the above-referenced case, the United
States has submtted four |engthy and detail ed

written filings to the Conm ssion dat ed:

Cct ober 9, 1987
January 19, 1988
July 29, 1988

March 22, 1999



In addition, the United States has partici pated
vigorously in hearings before the Comm ssion,

not wi t hst andi ng t he Conm ssion’s disregard for
the consistently stated objections of the United
States to the convening of those hearings and to
the Comm ssion’s overall manner of proceeding in
this case.

More than thirteen years after the petition
agai nst the United States Governnment was filed in
this case, the Comm ssion issued Report 85/00 on
Oct ober 23, 2000 setting forth the follow ng
concl usi ons:

The Status Review and Cuban Revi ew Pl ans do not
constitute effective donmestic renedies within the
meani ng of Article 37 of the Comm ssion’s
Regul ati ons, and, therefore, their continuing
availability to Petitioners does not bar

consi deration by the Comm ssion of their clains.

The United States has violated Articles |, |1,
XVIL, XVII1, and XXV of the Anmerican Decl arati on

of the Rights and Duties of Man.



In accordance with these concl usions, the
Comm ssi on proceeded to nmake the foll ow ng
recommendations to the United States in Report

85/ 00:

1. For all Petitioners remaining in custody,
status reviews should be conducted “as soon as is
practicable” to ascertain the “legality” of their
det enti ons under “the applicable norns of the
American Decl aration.”

2. Laws, procedures, and practices should be
reviewed to ensure that all aliens who are
det ai ned, including aliens who are considered
“excl udabl e” under imm gration | aws, are afforded
full protection “of all of the rights established
in the American Declaration, in particular

Articles I, 11, XVIl, XVIIIl, and XXV.”

For the United States, the objectionable
nature of the Conm ssion’s handling of this case
was nost recently denonstrated by the
Comm ssion’s April 4 decision (comunicated to

the United States in a letter of April 9, 2001)



to publish its report wi thout the courtesy of
further consultations and coordination with the
United States. This action was taken by the

Comm ssi on notwi thstanding its know edge that the
United States had for several nonths been
carrying out in good faith the very difficult
task of attenpting to conpile conplete and
accurate factual information on the nost rel evant
i ndi vi dual cases identified either by the

Comm ssion in its report or in recent subm ssions
to the Commi ssion.*?

Moreover, in its January 29, 2001 extension
request letter, the United States alerted the
Comm ssion to the fact that its consideration of
this case m ght be barred by its own Rul es of

Procedure, specifically the article on

! The updated record information about the petitioners that

was secured is attached (Addendum). This record survey both
refutes any claimthat Mariel Cubans with m nor infractions or
insignificant crim nal records are being detained, and
denonstrates that the existing procedures in the Cuban Revi ew
Pl an provide the petitioners with an effective vehicle for
release. All of the petitioners, and all other Mariel Cubans
presently in custody, have been paroled one or nore times
since their arrival. O the original 367 petitioners, |ess

t han 20 appear to be in custody at this tine and, of those
parol ed, nmost were released under the current procedures

bet ween 1987-89, and have not returned to custody.



Duplication of Procedures (Article 33 in the
Rul es effective on May 1, 2001).

Since the United States has now determ ned
that Article 33 does indeed bar Comm ssion
consideration of this case, the Conm ssion could
have avoi ded enbarrassnent and danage to its
credibility by delaying publication of Report
85/00 until after consideration of the
forthcom ng United States response, or at | east
by inquiring of the United States as to the
substance of the claimed duplication.

For the record, the United States did
request an extension of time to reply, but was
granted only a short extension by the Conm ssion.

In the view of the United States, the
Comm ssion’s arbitrary and heavy- handed
procedural conduct throughout this case raises
very serious questions concerning the
Comm ssion’s inmpartiality.

From the outset of this case, nore than a
decade ago, to the present, it is the position of
the United States Governnment that the witten

subm ssions of the United States and its



presentati ons at hearings of the Comm ssion have
establ i shed overwhel m ngly that the Conm ssion
shoul d i nmedi ately have declared the petition

I nadm ssible or, in the alternative, should have
pronptly dismssed it if the petition were
somehow found adm ssi bl e.

SUMVARY OF RESPONSE

Article I. 1. The United States disagrees with the
concl usions of the Conm ssion in this case,
rejects the Conmm ssion’s concl usions, and
requests that the Commi ssion wthdraw, and

refrain from publishing, Report 85/00.

2. Wth regard to each inplication or direct
assertion in the Conm ssion’s report that the
Ameri can Decl aration of the Rights and Duties of
Man itself accords rights or inposes duties,
sone of which the United States has supposedly
violated, the United States rem nds the
Comm ssion that the Declaration is no nore than a
recomrendation to the Anerican States.
Accordingly, the Declaration does not create

| egal |y binding obligations and therefore cannot



be “violated.”

Wth regard to the substantive | egal and policy
aspects of this case, the United States maintains
all of the points nmade repeatedly to the

Comm ssion in the four major witten subm ssions
cited above, and during hearings before the

Comm ssion in this case. The United States w |
not reiterate all of those points in full here,
but asserts the continuing validity of all points
previously nmade, and refers the Comm ssion to the

record in this case.

The United States will enphasize in this

subm ssion, as concisely as possible, certain
fundamental and irrefutable arguments by the
United States that should have been decisive in
per suadi ng the Conmi ssion to find the petition
i nadm ssible, or to dismss it, |ong ago.
Regrettably, the Comm ssion failed to give
adequate weight to these points, which, to say
the |l east, are not reflected or adequately

acknow edged in the Comm ssion’s report.



Wth regard to the facts of as many as possible
of the individual cases mentioned either in the
Comm ssion’s Report or the March 22, 1999

subm ssion of the United States, updated reports

are set forth in the Addendumto this Response.

From a review of the Comm ssion’s Report, it is
the inpression of the United States that
virtually the entire decision rests on, or flows
from the Comm ssion’s unsupported and

I nsupportabl e assertion that there exists in

i nternational human rights |aw a rebuttable
presunption that everyone has a right to freedom
i n what ever country he is |located and no matter
what his legal or inmgration status in that
country. The Commi ssion cites no legally binding
I nternational instrunment to which the United
States is a Party or any other source of wdely
accepted or respectable authority for this
proposition. In fact, the Conm ssion has
fashioned this so-called international human

ri ght out of whole cloth. No such right exists.



In addition to the argunents previously made for
a finding of inadm ssibility or dism ssal of the
petition, the United States wi shes to informthe
Comm ssion that the petition duplicates the work
of the United Nations Conm ssion on Human Ri ghts,
and therefore must be dism ssed in accordance

with Article 33 of the Conmm ssion’s regul ati ons.

In particular, Article 33 provides that
t he Comm ssion shall not consider a petition if
its subject matter “essentially duplicates” a
petition “al ready exam ned and settled by anot her
I nternati onal governnental organization of which
the State concerned is a nenber.” The issues
rai sed by the petition in this case and the
petitions (or “conmunications”) submtted to the
UN Conm ssion on Human Rights in a so-called 1503
process case resolved on April 7, 1997 are
essentially identical in all significant
respects. This is particularly true with respect
to the issues of detention of Mariel Cubans and

their claimto have a right to be admtted into



the United States.

If this Duplication of Procedures
prohi bition agai nst Conm ssion action has any
meani ng what soever, the exceptions stated in
Article 33 cannot be interpreted (or in any way
“stretched”) to apply in this case. |In short,
Article 33 applies to this case, and the
Comm ssion is barred from further consideration
of the petition.

The United States has not raised the
duplication issue previously because, like this
Comm ssion’s process, the 1503 process of the
United Nations is confidential. Consequently, the
United States did not wish to nention the 1503
proceedi ngs of 1997 in this case at all.

I n addition, however, the United States
al so did not do so because the United States
considered it unnecessary. The United States
coul d not have i magi ned that the Conm ssion woul d
not only disregard the case for inadmssibility
and di sm ssal, but would purport to create
i nternational human rights that do not exist, and

never have.



At this stage, therefore, the United States
has no choice but to invoke Article 33 and to
i nformthe Comm ssion that a superior body, the
United Nations Conm ssion on Human Ri ghts, voted
on April 7, 1997 to discontinue consideration of
a Mariel Cuban case that “essentially duplicates”
(using the key termin Article 33) the petition
in this case. The margin of decision by the UN
Comm ssi on on Human Rights was 45 to 2, with 4
abst enti ons.
The nost rel evant provision of international
(treaty) law binding upon the United States is
Article 12, paragraph 1, of the International
Covenant on Civil and Political Rights (ICCPR)

whi ch decl ar es:

“Everyone lawfully within the territory of a
State shall, within that territory, have the
right to liberty of novenent and freedomto
choose his residence.” (enphasis added)

However, this right and the right to | eave
any country, including one’s own, are subject to

the potential restrictions set forth in paragraph

3, even for those lawfully in a State’s



territory. Those restrictions nust be provided
by | aw and be consistent with the other rights
recogni zed in the | CCPR, but neverthel ess give
the State broad authority and discretion, since
restrictions my be based on national security,
public order, public health or norals, or the
rights and freedons of others. Only paragraph 4
of Article 12 articulates a right that is
absolute and can fairly be considered customary
I nternational |aw

“No one shall be arbitrarily deprived of the
right to enter his own country.”

It is exclusively Cuba’s failure to respect
this international normthat has placed the
petitioners in the situation about which they
conpl ain, not any act or om ssion by the United
States. The fact that Cuba has not submtted to
the jurisdiction of this Conm ssion does not
justify the Comm ssion focusing its attention on
the only other available target in this case, the

Uni t ed St at es.

Wth regard to Article 12(1) of the ICCPR cited



above, it is unchallenged that petitioners have
never been lawfully in the territory of the
United States. Their presence has been unl awf ul
fromthe outset. Put differently, they have
never had a | awful basis for being in the United
States. It is absurd to claimthat people who
have no legal right to be in a country, whose
presence there is not |awful, and who have
unquesti onably shown that they pose a danger to
the community, neverthel ess sonehow have a right
to be at liberty in that country, or at the very
| east enjoy a rebuttable presunption in favor of

being at liberty.

GENERAL DI SCUSSI ON

The petitioners are approxi mtely 367 Cuban
nationals who arrived in the United States in
1980. Many of them were taken from Cuban jails
and sent here during the mass exodus of nore than
125, 000 undocunented aliens who illegally cane to
this country when Fidel Castro opened the Port of
Mariel to Cubans who wanted to | eave that country

(“Mariel Cubans”).



The petitioners claimthat they are entitled
to be admtted into the United States, despite
their serious and repeated violations of this
country's crimnal |laws, and despite the
sovereign right of the United States, shared by
all other nations, to regulate its borders. They
al so aver that they are being unlawfully
det ai ned, although few of the petitioners are
even in custody at this tinme. Al of the
petitioners have been paroled into the United
States one or nore tinmes, and the vast nmpjority
presently enjoy that status, many having been
rel eased after conmtting new crines even while
their petition was pending before this
Commi ssi on.

As noted above, the United States has
previously responded in detail to the Petition,
and reiterates its consistent position, restated
in recent correspondence, and in the four mmjor
subm ssions previously cited that: (1) the
Petition is inadm ssible because Petitioners
failed to exhaust their donestic renedies and the

Petition fails to raise any significant issue



under the Anerican Declaration of the Rights and
Duties of Man (“Anerican Declaration”), or any
other rule of international law, and (2) it fails
to articul ate any ground for action by this
Commi ssi on because the detention of crim nal
aliens lawfully denied adm ssion to the United
States is not inconsistent with, and does not
“violate,” any provision of the American
Decl aration, which as a non-binding instrunment
cannot be “violated” in any event.

The Conmm ssion's Report (at § 249)
acknow edges the serious problens forced upon the
United States by the unprecedented influx of the
undocunented aliens who illegally traveled to
this country in the 1980 Mariel boatlift,
conpounded by the continuing, unreasonable and
unl awf ul failure of the Governnment of Cuba to
accept the return of all of its nationals. The
Report al so acknowl edges the extraordinarily
generous treatnent by the United States afforded
to the Mariel Cubans, the vast mpjority of whom
have been extended the opportunity for | awful

status in this country and, for many, citizenship



t hrough a variety of |egislative acts.

Li kewi se, the United States’ treatnment of
t he petitioners---inadm ssible aliens who
comm tted violent and other serious new crinmes in
the United States after their arrival in the
Mariel boatlift--can also only be characterized
as generous. The Report’s conclusions that the
petitioners have been subjected to arbitrary
detention or unfairly burdened by inadequate
custody revi ew procedures cannot be reconcil ed
with the facts of petitioners’ own cases. Mst
have been released within the United States,
despite their clear ineligibility to enter or
reside lawfully in this country, and despite the
dangerous crim nal conduct with which they have
repaid this extraordinary hospitality. The
Report’s conclusion that the fundanent al
authority of the United States to exclude
dangerous aliens is sonmehow di m ni shed, or that
it is conpelled by Cuba’s irresponsible and
unl awf ul actions to assune the risk of hosting
dangerous aliens in its comunities, is not

supported by anyarticle of the American



Decl aration. |ndeed, the suggestion that such
aliens are presunptively entitled to liberty
because of the unlawful failure or refusal of
their own government to honor its obligations to
its nationals, and irrespective of such aliens’
i ndi vidual failure or refusal to conmply with the
host country’s civil and crim nal |aws, squarely
conflicts with several provisions of the sanme
instrunment, including Articles VIII, XIX, XXVII,
XXX, XXX,

At best, as nentioned above, the Report

suggests a heretofore unknown rul e of

international law, to which no nationsubscribes.

In addition to the discussion that follows
in response to sone of the Report's findings, the
United States incorporates by reference here, and
respectfully refers the Commi ssion to, its
previ ous responses in opposition to this
petition. This exhaustive and informed anal ysis
clearly denonstrates that the actions of the
United States in relation to the uninvited and

i nadm ssible aliens who arrived here during the



Mari el boatlift have been, and continue to be,
entirely consistent with donmestic and
international |law. These actions fully respect
the human rights of the petitioners and ot her
Mari el Cubans, all of whom have access to a
variety of adm nistrative procedures and

i ndependent judicial review to ensure that they
are treated justly and humanely.

Moreover, in that the United States
continues in its efforts to persuade the
Governnent of Cuba to repatriate Mariel Cubans
who cannot or will not live lawfully in the
United States, the United States finds the Report
(and the decision to publish it) particularly
obj ecti onabl e because of its potential to affect
adversely and inperm ssi bly ongoing diplomtic
initiatives by the United States to resolve the
current inpasse with Cuba about repatriation of
i ndi vidual s such as petitioners, as well as
efforts by officials of both governnments to deter
future illegal mgration.

The Report's irresponsible assertion that,

once here, even illegal mgrants are entitled to



liberty in the United States, can only encourage
further unlawful, inherently dangerous attenpts
to migrate to the United States, with nore | oss
of life in the process. Wthout justification,
t he Comm ssion’s Report al so represents an
I nappropriate and significant intrusion into
United States donestic matters, in that it has
the potential to hanmper, if not actually
underni ne, efforts by the United States to
pronote orderly immgration and contain serious
concerns related to the illegal presence and
removal of dangerous crimnal aliens.

Subsequent events, including recent
deci sions of the United States Suprenme Court,

among them Zadvydas v. Davis, 533 U S. _, 121 S

Ct. 2491 (2001), and the Septenber 11 terrorist
attacks in New York and Washi ngton, D.C.,
underscore the validity of the objections of the
United States to the Comm ssion’s Report.

These events clearly denonstrate that
foreign nationals, including crimnal aliens, are
af forded neani ngful avenues of judicial reviewin

the United States, and provide additional grounds



t hat should conpel the Conmi ssion to withdraw its
novel suggestion, to which no nation subscri bes,
t hat one country can force another to admt

undesi rabl e or dangerous aliens.

SPECI FI C REPLY PO NTS

| . THE CONTI NUED DETENTI ON OF MARI EL CUBANS WHO HAVE
NO RI GHT TO ENTER THE UNI TED STATES DOES NOT
VI OLATE | NTERNATI ONAL LAW

A. A State Has No Obligation Under International
Law
To Admt Aliens Into Its Territory Whose
Presence

It Deens To Be Har nf ul
The detention of dangerous aliens who have

commtted serious crinmes or who otherw se pose a
danger to thenselves or the community is a |awfu
exerci se of the sovereign authority of the United
States to regulate the entry and presence of
aliens within its borders. It is well settled in
international |law that a State has no obligation
to admt aliens into its territory whose presence
is not in its national interests or is
potentially harnful to its public safety.

Rat her, every nation enjoys the fundanent al

soverei gn power, essential to self-preservation,



to forbid the entrance of foreigners, and to
admt them only under such conditions as it may
see fit.

There certainly is no known principle of
international law, |et alone any binding
obligation, that conpels one nation to accept the
dangerous crinminals of another, even when they
have been expelled and effectively exiled by
t heir own governnment. A sovereign State has the
right to protect its society, and to do so
t hrough the exclusion of aliens fromits
territory, for economc, political, social and
ot her reasons it deens critical to the well-being
of its citizens and | awful residents.?

In fact, the only internationally recognized
right that is being violated (under customary
international |law for non-Parties to the
I nternati onal Covenant on Civil and Political
Ri ghts such as Cuba) in the petitioners’ cases is
the right of everyone to return to his country of

nationality. As noted above and repeatedly in

2 See, e.g., Nishimura Ekiu v. United States, 142 U.S. 651,
659 (1892) .




previ ous subm ssions, this right is being

vi ol ated by the Governnent of Cuba, not the
United States.® The United States reiterates that
the petitioners' conplaint and the Conm ssion’s
concerns should be addressed to Cuban officials,
not the United States.

No reasonabl e reading of the American
Decl aration in general or the particular articles
cited in the Report contradicts these principles,
or supports the conclusion that an alien has a
presunptive right to liberty in any country other
than his own, or the contention that a foreign
government may effectively dictate the adnm ssion
of its undesirable and dangerous citizens by
unl awful |y expelling and exiling themto another
St at e.

As exhaustively denonstrated in the previous
subm ssions by the United States in this matter,
det enti on of dangerous, illegal m grants does not
violate international human rights | aw or any

ot her universally accepted principle of

3/

See,

13.

e.g., Universal Declaration of Human Rights, Article



international law. Instead, detention is a
recogni zed, legitimte neans, under both donestic
and international law, of enforcing a State’s
I nherent sovereign right and power to regul ate
immgration into its territory.
Nonet hel ess, detention is neither the goal

of United States imm gration |law, nor the only
means of enforcenment when an alien cannot be
pronptly returned to his own or a third country.

Less restrictive alternatives are permtted
under the inmm gration statute, including
di scretionary parole or other supervised rel ease
into the conmmunity to await repatriation. Such
alternatives, however, are reasonably conditioned
upon the | awful conduct of the alien when

rel eased. \Where |less restrictive neasures have
proved unwor kabl e, or inadequate to prevent the
resunption of violent or recidivist crimnal
conduct, detention is an appropriate neans of
enforcement in order to prevent the very harmto

which the regulation of inmm gration is addressed.

Court rulings that have sustained the



authority of the Attorney General under the
immgration |aws to detain Mariel Cubans who are
| awful | y excl uded, but who are stranded here by
the human rights violations and otherw se

unl awf ul actions of their own governnment, and who
cannot be safely released into the community, are
not inconsistent with the Anerican Declaration.
The articles cited in the Report do not define
liberty in abstract or absolute termnms, but nust
be understood in |ight of the conpeting right of
a State to restrain individual liberties. They
do not purport to guarantee adm ssion or rel ease
of aliens lawfully excluded under that State’'s
existing laws. (See U.S. subm ssion Jan. 19,
1988).

The Supreme Court of the United States has
found detention to be | awful when there is a
reasonabl e apprehension of harmto the community
by aliens who have been deni ed adm ssion and are
awaiting their renoval to another country.* The

Court also held that the Governnment’s objective

4  See Shaughnessy v. Mezei, 345 U.S. 206, 210, 215-216
(1953) .




of protecting the community fromthe threat of
harm posed by aliens lawfully denied adm ssion to
the United States is a legitimte objective that
out wei ghs the aliens’ interest in securing
rel ease from detention.?®

The United States accordingly disagrees with
the Report’s finding (at § 216) that the
detention of the petitioners “violates” the
Ameri can Declaration, particularly in view of the
fact that the Declaration cannot be viol ated, as
expl ai ned above. The United States reiterates
that the Decl arati on does not establish binding

| egal obligations that can be violated by anyone.

Even if the Declaration were a legally
bi ndi ng i nstrunment, the United States woul d not
be in violation of it. None of the articles
cited, including Articles | and XXV of the
Decl aration, can be construed to suggest that
crimnal or other undesirable aliens nmust be
admtted to any country they choose, or to dilute

the authority of the country to which their own

See Zadvydas, 121 S. Ct. at 2495, 2500-01, 2502.




government has unlawfully expelled themto
enforce its own |laws or pronote those interests

protected through the regulation of inmmgration.

The petitioners — -aliens who have never
been eligible for adm ssion to the United States,
and have been ordered excluded based on their
convictions of serious crinmes — -cannot force the
United States to admit or release theminto its
territory. Neither the intransigence of their
own government, nor the petitioners’ illegal
presence in this country, changes this analysis
or confers on themthe entitlenent they claimto
be at liberty in American society.

Just as the Decl aration does not create
| egal duties, it cannot create rights. The
United States nonet hel ess has provi ded generous
alternatives to detention through the inm gration
parol e statute. Insofar as the governnent of
Cuba has refused, in violation of international
| aw and basic principles of human rights, to
accept the return of its citizens, however, it

has left the United States with no reasonabl e



alternative except to detain those who pose an
unacceptable risk to the communities into which
t hey woul d be rel eased.

Nor can even an expansive readi ng of
Articles | and XXV displace conpeting State
i nterests or existing procedures of law in the
circunmst ances presented here. The Suprene Court
of the United States has held that, because the
alien’ s presence in this country is illegal, an
alien denied adm ssion |ikew se | acks an
enforceable right to be released into the United
States, where such rel ease woul d pose an
unacceptable risk of harmto society.® The
petitioners remain in this country only because
their orders of exclusion have not yet been
effectuated. At nost, they are entitled to a
proportionate, constitutionally adequate
procedure for determ ni ng whet her they should be
det ai ned or rel eased pending efforts to secure

their repatriation, or further consideration for

 Mezei, 345 U.S. at 215-216; see also Zadvydas, 121 S. Ct.
at 2500, 2502; Barrera-Echavarria v. Rison, 44 F.3d 1441, 1450
(9th Cir. 1995) (en banc), cert. denied, 516 U S. 976 (1995)
(alien denied adm ssion | acks constitutional right to parole




rel ease. The current custody review procedures
meet or exceed this standard.’
The petitioners have not established that

t hey have been deni ed adequate adm nistrative or
judicial process. Rather, all of the petitioners
have been rel eased or paroled into the United
States one or nore times under the very
procedures they | abel inadequate. That parole
af f orded each of them an opportunity to reside in
society, and was forfeited because of the aliens’
own unl awful conduct, including violations of the
condi ti ons under which they were rel eased to the
conmmunity by their comm ssion of additional,
serious and violent crinmes in this country.

Nonet hel ess, if detained, they are afforded
automatic, periodic and neani ngful opportunities,
at | east annual ly, under the conmprehensive
I mm gration parole review procedures for Mari el
Cubans established at 8 Code of Federal

Regul ations 8§ 212.12 (2000), to seek further

into the United States).

” See, e.g., Ngo v. INS, 192 F.3d 390 (3d Cir. 1999);
Fernandez- Roque v. Smith, 734 F.2d 576 (11th Cir. 1984).




release within the United States.

These procedures are separate fromand in
addition to adm nistrative hearings and appeal s
afforded every alien to determ ne whether he is
eligible to enter or remain in the United States.

The allocation of proof under the regul ations,
noreover, is consistent with the statutory and
constitutional allocation of proof applicable to
any alien who seeks to be adm tted even
tenporarily into the United States.® As
evi denced by the petitioners’ own cases, and
those of the thousands of other Mariel Cubans who
have been paroled under 8 CF. R 8§ 212.12 (none
of whom has a |awful right to resunme their
illegal presence in this country, but nmany of
whom have been approved for parole into the
United States multiple times), these procedures
are clearly sufficient.

Mari el Cubans al so have access to judici al
oversight of their admnistrative proceedings,

i ncl udi ng habeas corpus proceedings to test the

|l egality of their detention and to insure that



t hey are not detained in violation of the
Constitution, laws, or treaties of the United
States.® Inportantly, they are al so guaranteed
the same rights under |law, including the Fifth
and Si xth Anendnents of the Constitution, as a
citizen or any other crimnal defendant, before

t hey can be convicted of or punished for a crine.

In providing these procedures, the United
States has conplied with its obligations under
international law to protect the liberty interest

of every foreign national on its soil.™ It is

¥ See, e.g., 8 U.S.C. 1225(b)(2)(A), 1361 (Supp. |V 1998).

¥ See zZadvydas, 121 S. Ct. at 2497 ("[T]he primary federal
habeas corpus statute, 28 U S.C. 2241, confers jurisdiction
upon the federal courts to hear these cases,” citing 8 U.S.C.
2241(c)(3), which "authoriz[es] any person to claimin federal
court that he or she is being held "in custody in violation of
the Constitution or laws [or treaties] of the United
States.'").
9 ) ndeed, the United States has struck an exenplary bal ance
between its own rights and obligations to its own citizens and
the desire of the Mariel Cubans to live in the United States.
Of the 125,000 Mariel Cubans who cane to this country in 1980
wi t hout any legal right to enter, approximtely 123,000 were
pronptly released into the community, including aliens who
admtted to having crimnal records in Cuba, and all but a
very few were eventually paroled. The vast majority have
becone productive, |aw abiding nenbers of their comrunities
and have becone eligible for U S citizenship. See October 9,
1987 Subm ssion, at 4.




not, as the Report acknow edges, required to
treat citizens and aliens identically in every
context. In particular, nothing in the Anerican
Decl aration or any other rule of international

| aw confers on aliens an absolute right to reside
in a country to which they have not been lawfully
adm tted, or even a qualified right to be

rel eased frominmm gration custody when their

rel ease poses an unacceptabl e danger or risk of
harmto the interests of that country. Again,

t he Comm ssion therefore erred in finding such a
right to exist, and the continued detention of
the petitioners to be arbitrary or otherw se

obj ecti onabl e under the Anerican Decl aration.

B. The Detention of Excludable Mari el
Cuban
Al i ens Pending Their Renoval Does Not
Violate Principles of Equal Protection.
The detention of the Mariel Cubans is
consistent with Article Il of the American
Declaration and its principle of equal protection
under the law. Inm gration detention,

particularly in light of the conprehensive

custody review procedures for Mariel Cubans in 8



C.F.R § 212.12, is reasonable and proportional
to the governnental objectives of pronmoting
orderly immgration, protecting the community,
and insuring enforcement of immgration |aws.
These objectives require the exclusion of
crimnal aliens who have no | egal claimor other
right to live in American society.

Detention for the purpose of enforcing the
imm gration | aws that require the exclusion of
i nadm ssible crimnal aliens is not arbitrary,
punitive, or in violation of due process.'
Before they are ordered excluded fromthe United
States, aliens in the petitioners' circunstances
are afforded full hearings before an imm gration
judge, in which they may be represented by
counsel, confront the inmm gration charges agai nst
them proffer evidence in rebuttal, apply for
such relief or protection fromrenoval for which
they may be eligible, and submt any other
rel evant information in support of their

applications for adm ssion. They also may appeal

' See, e.g., Alvarez-Mendez v. Stock, 941 F.2d 956 (9'" Cir.
1991), cert. denied, 506 U.S. 842 (1992).




adverse orders of the imm gration court to the

Board of Inmm gration Appeals, and have the sane

opportunity for judicial review of their

i mm gration orders as do other simlarly situated

al i ens. *?

In addition, if detained, the Mariel Cubans

are afforded, in separate adm nistrative

proceedi ngs, automatic, periodic reconsideration

f or

parol e from cust ody under the conprehensive

procedures at 8 C.F. R 8§ 212.12. These reviews,

during which they may be assisted by counsel or

ot her

representatives, provide Mariel Cubans wth

i ndi vi dual i zed determ nati ons based on the

rel evant facts of their particul ar cases,

i ncludi ng any information submtted or devel oped

during annual, face-to-face personal interviews

with the revi ew panels.

At the end of each review, the aliens are

12l sSee Section 106(b) of the Immgration and Nationality Act,
8 U S.C. 8 1105a(b) (1994), anended by Section 309(c)(4) of

the |1

Act of 1996,

| egal

| mm gration Reformand | mm grant Responsibility
and replaced by the procedures in anmended Section

242 of the Imm gration and Nationality Act, 8 U.S.C. § 1252
IV 1998). Crimnal aliens disqualified for judicial

( Supp.

revi ew under

t hese statutory provisions may nonet hel ess

chal | enge their renoval by petition for wit of habeas corpus.

See,

e.d.,

INS v. St. Cyr, 121 S. C. 2271 (2001).




given a witten decision, translated into
Spani sh, explaining the decisions in their
i ndi vi dual cases, and providing reasons for the
decisions. Inportantly, while an alien's
crimnal record may have i mm gration
consequences, immgration proceedi ngs are not
crim nal proceedings, but are civil proceedings.
An alien in the United States who is accused of
acrime is afforded the sane statutory and
constitutional safeguards as any ot her defendant
arrested or tried for a crime. Immgration
officials do not retry or otherw se go behind the
findi ngs or conviction records of the crin nal
courts. Mariel Cubans nonethel ess may test the
l egality of their imm gration detention in
federal court by petitioning for wits of habeas
cor pus.

As denonstrated, here and in previous
subm ssions in response to the petitioners’
conpl aint, detention is recognized by nations as
a perm ssible neans of enforcing a state's
I nherent power to regulate inmmgration. U S.

i mm gration | aw, however, does not mandate



detention in every instance of unl awful

m gration, but authorizes the Attorney General to
rel ease aliens in lieu of detention when
appropriate pending renoval proceedi ngs and
repatriation.*® The Attorney General, relying on
his statutory imm gration parole authority, has
unquesti onably and generously exercised his

di scretion with respect to Mariel Cuban crimnals
who cannot be pronptly repatri ated. Par ol e
under 8 U.S.C. 8§ 1182(d)(5) is not a | awful

adnmi ssion to this country, and therefore does not
change the alien’s |l egal status fromthat of an
applicant for admi ssion.* It nonethel ess

permts an alien not lawfully present in the
United States to reside in the conmmunity, and to
enj oy many of the same benefits (and obligations)
of residence in this country, pending proceedi ngs
to determne if he is adm ssible, and pending

arrangenents to enforce his departure if he is

See, e.g., Leng May Ma v. Barber, 357 U S. 185 (1958);

Kapl an v. Tod, 267 U.S. 228 (1925) (discussed in Zadvydas,

at 2500).
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not . 1°

The statute provides for the tenporary,
conditional parole of inadm ssible aliens “only
on a case-by-case basis for urgent humanitarian
reasons or for significant public benefit.”?®
These concerns generally include public safety
and risk of flight to avoid renoval.! The
special regulations for Mariel Cubans are fully
cogni zant of the aliens' unique circunstances,
and as such allow rel ease of aliens who would
normal |y be renoved rather than paroled into the
United States. For the sanme reasons, the
regul ati ons at
8 CF.R 8 212.12 speak to related concerns,

i ncluding an alien’s own wel fare once he is
rel eased into the community, and the likelihood

that he may resort to new crim nal conduct if he

is rel eased wi thout such basic resources as

1 sSee, e.g., Jean v. Nelson, 727 F.2d 957 (11th Cir. 1984)
(en banc), aff’d, 472 U.S. 846 (1985).

16/

Prior to anmendnent in 1996, the statute permtted parole
for “emergent reasons” or where release is “strictly in the
public interest.” See 8 U S.C. 1182(d)(5)(A) (1994, Supp. |V
1998) .



housi ng and i ncone.

The regul ati ons thus reasonably condition
rel ease on the availability of a sponsor, and on
the alien's willingness to agree to other
reasonable limts, such as conplying with civi
and crimnal laws, or the rules of any
transitional hal fway house programto which he
may initially be released, and subsequent
periodic reporting to immgration authorities to
ascertain his whereabouts and renew his
enpl oynment aut hori zati on. The Report’s
inmplicit criticismof the sponsorship requirenent
is shortsighted from both the perspective of the
petitioners and the United States.

The Report also erred as a matter of law in
concluding that Mariel Cubans are subject to
detention solely because of their status as
I nadm ssi bl e or excludable aliens. See Report at
1 241. This finding is based on the Commi ssion’s
belief that the United States relies on a | egal
"fiction" to justify detention of excludable

aliens at the border, while deportable aliens are

8 C.F.R 8§ 212.5, 241.4 (2000).



allowed to go free within the United States.®®
See Report at § 233. The petitioners, and Cubans
in general, are in no way discrin nated agai nst
by the United States in the enforcenment of the
imm gration | aws. The rel evant U. S.
imm gration |aw applies to all simlarly situated
aliens, and all dangerous, illegal aliens are
liable to detention for purposes of enforcing the
imm gration | aws, irrespective of their
nationality, or their prior immgration status.
Contrary to the Report’s finding, the so-
called “entry doctrine ” is consistent with basic
due process principles, and international |aw.
The doctrine recogni zes that aliens who have been
adnm tted and have lawfully resided in the United
States are entitled to additional procedural
protections before they may be deprived of that
status, and the expectancies that go with it, and
expelled fromthe United States.® Neither prior

adm ssion nor illicit entry, however, entitles

1 The definition of "entry" was replaced in 1996 by Congress
with a definition of “adm ssion” when it anmended 8 U S.C.
1101(a) (43).

¥ See Landon v. Plasencia, 459 U S. 21, 32 (1982).




aliens to be free of detention contrary to the
interests of the United States pending their
removal . %

The Suprenme Court has construed the
imm gration statute to inmplicitly limt under
certain circunstances the duration of post-order
detention of aliens who have been admitted to the
United States.® The Court, however, has not
found any statutory, constitutional, or other
rul e of |aw under which other nations could in
effect force this country to accept or even
tenmporarily host dangerous aliens by sending such
i ndi vidual s here and refusing to take them
back. 2

Even then, as denonstrated by the
petitioners’ own cases, the parole statute and
regul ations permt the release of inadni ssible
aliens within the United States, despite their
unl awful arrival or presence. The United States’

treatment of the petitioners thus confornms wth

20 See Reno v. Flores, 507 U.S. 292, 305-6 (1993): Carl son,
342 U.S. 524.

21

Zadvydas, 121 S. Ct. at 2502-05.
22 1d. at 2500, 2502; Mezei, 345 U.S. at 215-16.



and i ndeed exceeds this country’s obligations

under international |aw *

and is fully
consistent with the Declaration.

There also is no evidence that the United
States has used its detention authority under
civil immgration |aw to punish or m streat the
petitioners or other Mariel Cubans. All classes
of aliens are protected under the Fifth and
Fourteenth Amendnents of the United States
Constitution against inhumane and punitive
treatment that violates recognized human rights,
and the courts are open to any who protest the
l egality or conditions of their confinement.?
Furthernore, the procedures governing the
detention of Mariel Cubans, which are discussed
further below, are simlar to the procedures

governing the detention of other groups of

aliens.?®

> See ICCPR, art. 12, § 1 (“Everyone lawfully within the
territory of a State shall, within that territory, have the
right to liberty of novenent and freedomto choose his

resi dence.”) (enphasis added).

2 See, e.g., Lynch v. Cannatella, 810 F.2d 1363 (5th Cir.
1987).

®/ Conpare 8 C.F.R. § 212.12 (2000) (Cuban Review Plan) with
8 CF.R 241.4 (2000) (post-order custody review procedures



In a related point, the United States al so
objects to the Report's reference (at f 251) to
its "on site visits in this matter," and
chal | enges the Comm ssion’s resulting conclusion
t hat detained Mariel Cubans are not provided the
sane "prograns of reform and rehabilitation" that
are available to sentenced crim nal offenders.
This comment again fails to distinguish between
the State’s interests in crimnal and i mm gration
law, including its greater obligations to its own
citizens and lawful residents, both those who are
| eaving prison, and those who live in the
communities to which sentenced offenders w ||
necessarily return upon their release from
prison. %

Further, the noted concern is an inaccurate
description of the resources that are avail able
to Mariel Cuban detainees, particularly those who
are housed in Federal Bureau of Prisons

(“Bureau”) facilities. In such facilities,

for other aliens).

%/ See, e.g., Garcia-Mr v. Meese, 788 F.2d 1446 (11th Cir.),
cert. denied, 479 U.S. 889 (1986).




det ai nees are permtted (but, unlike sentenced
I nmat es, cannot be required) to work, and
| i kewi se are encouraged to participate in
avai |l abl e educational programs. The vast
maj ority of detainees are housed in the general
popul ation, are involved in work and educati onal
prograns with other inmates and detai nees, and
are allowed to nove about the institution
i ndependent | y. %’

In addition, the Bureau funds and/or staffs
a nunmber of prograns solely directed to Mari el
Cubans, including a conprehensive residenti al
subst ance abuse treatnment program at Engl ewood,
Col orado, for detainees who are approved for
imm gration parole, and it oversees the placenent
of detainees in halfway house prograns

est abli shed for Mariel Cuban parol ees and ot her

Zl Highly secure placenents are ordinarily reserved for

det ai nees who have physically attacked and injured prison
staff, other inmates, or other detainees. All detainees are
housed in the | east restrictive setting possible, taking into
account their crimnal and institutional behavioral histories,
and all detainees housed in the secure units are eval uated on
a reqgular basis for placenent in less restrictive housing.
Mari el Cubans in |ocal and state contract facilities who are
denied inm gration parole are referred to the Bureau for

pl acenment .



simlar prograns willing to accept or sponsor
parol ees upon their initial release from
cust ody. %

The Bureau al so expends significant
resources to address such special needs presented
by this popul ation, providing bilingual staff and
educati onal services, including English as a
Second Language, high school equival ency degree
prograns, general educational devel opment, drug
educati on and behavior therapy, as well as
t hor ough nedi cal care, and counseling and
occupational therapies to Mariel Cubans di agnosed
with significant mental health problens.

In this respect, again, the Report’s
observati ons cannot be reconciled with its
apparent criticismof 8 CF. R § 212.12(f),
regardi ng the hal fway house and sponsorship
requi rements when an alien is paroled. The
hal f way house programs provide paroled Mari el

Cubans wi th housing, health, counseling,

2 Many of these functions were perforned by the United States

Public Health Service and the Departnent of Justice’s
Community Rel ations Service before they were consol i dated
under the Bureau.



enpl oyment and other vital services critical to
their successful transition frominstitutional to
community living. Aliens released directly to
their own custody or even to that of their

fam lies rarely access conparabl e resources.

In short, the American Decl aration neither
contenpl ates that a governnment will rel ease
dangerous crimnal aliens into its comunities,
nor does it question the authority of the United
States in this case to determ ne how best to
all ocate its resources and where to spend themin
its efforts to address the conplex and difficult
problens related to the rel ease of crimna
ali ens who shoul d but cannot be renoved fromits
territory.

Accordingly, there is no basis for the
Comm ssion's finding (at  241) that the
treatment of excludable Mariel Cubans is
di scrim natory and denies them equal protection
of the | aw
The treatnent of the Mariel Cubans subject to
detenti on has been both responsible and

humani tari an, as well as reasonabl e and



proportionate in relation to the Governnent’s
I nterests.

The detention is not an end in itself, but
rather it is to ensure that the Attorney Ceneral
is able to fulfill his statutory authority to
exclude or decline adm ssion to dangerous aliens
whose illegal presence is not in the public
interest. The United States does not accept the
proposition that it has an obligation or a duty
under its own |laws or the Anerican Declaration to
adm t individuals whom no other country,

i ncluding the petitioners’ country of origin, is

willing to accept, sinply because such persons
have managed illegally to arrive or remain in the
United States. Nevertheless, it affords the

petitioners procedures that are clearly fair,
adequate and effective, and substantially
i dentical to the process afforded other simlarly
situated aliens, through which they nay obtain
(and have obtained) their release.

For these reasons, the detention of the
petitioners does not deny them equal protection

under donestic or international | aw VWhile a



di fferent, perhaps even nore generous policy

m ght be possible, the Comm ssion should refrain
fromattenpting to i npose a different policy
choice in the formof recomendati ons that not
only discount the sound policy and procedures
already in place, but would inpair the inherent
authority of the United States to protect its
borders, and enable foreign governnents to conpel
this country to admt undesirable aliens by the
si npl e expedi ent of sending them here and
refusing to take them back.?® The Report’s
cursory treatnment of the latter, sensitive issue
in particular is unpersuasive and irresponsi bl e,
and suggests a view not shared by the United

States or other nations.

29/

See Jean, 727 F.2d at 975.
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THE PETI TI ONERS’ DESI RE FOR LI BERTY I N THE UNI TED
STATES IS SUFFI Cl ENTLY PROTECTED BY PAROLE REVI EW
PROCEDURES THAT PROVI DE A REGULAR AND MEANI NGFUL
OPPORTUNI TY TO SEEK RELEASE FROM DETENTI ON

A. The United States Already Provides
Si gni ficant Custody Redeterm nations for
Mari el Cuban Det ai nees.

The Cuban Review Plan at 8 CF. R § 212.12
is described in detail in the previous
subm ssions of the United States (see, e.g., July
28, 1988 Subm ssion, at 8-11). Through the
conprehensi ve procedures and extensive,
I ndi vi dual i zed revi ew avai |l abl e under Secti on
212.12, the Cuban Review Plan serves its purpose
of providing an effective, and humanitari an,
resolution to a | ongstandi ng, conplex problem
that inplicates sensitive foreign relations as
wel | conpelling donestic concerns. The
review procedures allow the Attorney General to
identify Mariel Cubans who can be paroled w thout
posi ng an unacceptable risk to the comunity.
The effectiveness of this effort is absolutely

denonstrated by the release of literally



t housands of detained Mariel Cubans since the
current review procedures were inplenented

begi nning in 1987, and by the significant overal
reduction of the nunmber of Mariel Cubans held in
detention today. *

Even when parol e has been determ ned to be
agai nst the public interest in an individual
case, detention of excludable Mariel Cubans has
never been properly characterized as unl awful or
even “indefinite.” The United States has
constantly sought the agreenment of Cuba,
consistent with that government’s obligations
under international |law, to accept the return of
t hose detai nees who have serious crimnal records
or severe nmental problens. Li ke every ot her
crimnal alien who is lawfully renmoved fromthe
United States, where possible and appropri ate,
this country pronptly renmoves Mariel Cuban

det ai nees who can be repatriated to Cuba.® In

3" To date, approximately 7,300 Mariel Cubans have been
parol ed by the Plan.

3/ See, e.g., Joint Communi que Between the United States of
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addition, the United States has al ways been
willing to permt any detained Mariel Cuban who
coul d obtain adm ssion to a third country to

depart . ®

The evident unw | lingness of third
countries to accept these detainees further
illustrates the reasonabl eness of the United
States’ position and its unwillingness to rel ease
all of theminto the community.

For those who cannot be repatriated, the
Attorney General’s custody review procedures
provi de automatic, periodic reconsideration for
rel ease, and clear guidelines for the exercise of
his discretion under the regul ati ons. When
properly viewed in this |light, such detention is
neither indefinite nor unlawful, but subject to

periodi c reconsideration, affording at m ni num an

annual opportunity to denonstrate that rel ease on

America and Cuba, T.lI.A. S. No. 11057, available at 1984 W
161941 (signed at New York, Decenber 14, 1984, with M nute on
| mpl ement ati on), under which agreenent the United States has
repatriated 1530 Mariel Cubans.

%2/ See, e.g., Alvarez-Mendez v. Stock, 746 F. Supp. 10086,
1010 (C.D. Cal. 1990), aff'd, 941 F.2d 956 (9th Cir. 1991),
cert. denied, 506 U S. 842 (1992).
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i mm gration parole would not be contrary to the
public safety or interest.

| ndeed, although an alien’s parole may be
revoked under these regul ati ons because he has
violated the conditions of his release, the
Attorney General may (and often does) decline to
resunme custody, if he determ nes, upon review of
the alien’s particular case, including the nature
and severity of the violation, that on bal ance

revocation is not warranted.®

B. The Cuban Review Plan Meets Prevailing
St andards of Fairness and Inpartiality.

The United States disagrees with the
Comm ssion’s finding (at Y 220-230) that the

Cuban Review Plan at 8 CF. R § 212.12 is

B As noted in our March 22, 1999 Submission, at 7, between
June 1994- Decenber 1998, detainers were reviewed for 3,948
Mari el Cubans whose inm gration parole was subject to
revocati on because of crimnal activity in this country.
Parol e was not revoked in approximtely half (1,972) of those
cases given the nature of the crinmes and other rel evant
factors in each case. In nearly 38% of such cases so

consi dered for parole revocation between January-Cct ober 1998,
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procedurally deficient. The United States al so,
of course, rejects any assertion that it
“violates” Article XXV of the Anerican

Decl arati on, which cannot be violated as

di scussed above. Article XXV nerely requires
that a deprivation of |liberty be in accordance
with "procedures established by pre-existing

| aw, " and that detainees be given a right of
judicial review of the legality of detention in a
court of law. I1d. at 17. It does not disturb or
address the grounds of exclusion, burden of

proof, delegation of authority, or frequency of
custody reviews under the imm gration statute.
The Report's assessnent of these factors are not
supported by the articles it cites, and reflect a
flawed analysis of U S. |aw and the extant
custody review procedures applicable to Mari el

Cubans. 3

the aliens had been paroled since 1988.

34" The Commi ssion found, in particular, that the Plan (1)

fails to identify with particularity the grounds for
detention; (2) places the burden on the detainee to justify
rel ease; (3) gives too nmuch discretion in the Attorney

49



The review procedures at Section 212.12

allow the Attorney Ceneral to identify and

rel ease Mari el Cubans who can be parol ed wthout

posi ng an unacceptable risk to the community. As

a remedy fromthe petitioners’ perspective, and

that of other Mariel Cubans, the Cuban Revi ew

Pl an speaks for itself. As noted, it cannot be

di sputed that thousands of detained Mariel Cubans

have been rel eased since the current review

procedures were inplenmented beginning in 1987,

and that there has been a significant overal

reducti on of the nunber of Mariel Cubans held in

detention today. *®

Ceneral; and (4) fails to provide for detention reviews at
reasonabl e intervals.

£ The majority (123,000) of the Mariel Cubans were parol ed

under 8 U.S.C.
1980. Anot her

8§ 1182(d)(5)(A) shortly after their arrival in
2,040 were rel eased under the Attorney

General's Status Review Plan, which was adopted in 1981, when

Cuba's refusa
possi bility of

to allow repatriation created the undesirable
prol onged detention for the small number

(1,800) who were not initially parol ed because their crim nal

backgrounds or

serious nedical and psychiatric probl ens posed

an unacceptable risk to the community. The Attorney General's
Status Review Plan was term nated in February 1985, in the
expectation that the Cubans then in detention would be
repatriated to Cuba under the terns of the agreenent reached
bet ween the two governnents in Decenber 1984. In May 1985,
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1. The Anerican Declaration does not require the
United States to inplenment additional, trial-Ilike
procedures.

The Cuban Review Plan is entirely consistent
with basic principles of due process and with the
bal ance of interests to be accommdated. |In one

of its nmost significant decisions on procedural

due process, Mathews v. Eldridge, 424 U S. 319,

335 (1976), the United States Suprene Court
provi ded a bal ancing test for determ ning the
sufficiency of a particular procedure for

pur poses of due process. While Mat hews may be
drawn from non-imm gration jurisprudence, its
approach woul d not require additional procedures
even if applicable here:

Due process generally requires consideration of
three distinct factors: First, the private
interest that will be affected by the official
action; second, the risk of an erroneous

deprivation of such interest through the
procedures used, and the probable value, if any,

however, Cuba unilaterally suspended the 1984 agreenent for
unrel ated reasons after only 201 Mariel Cubans had been
repatriated to Cuba. Between 1985 and pronul gati on of the
current review procedures in 1987, approximtely 1,300 Mari el
Cubans were parol ed under normal inm gration procedures that
are applicable to all aliens. Approximtely 7300 excl udabl e
Mari el Cubans have been parol ed under the current procedures.
See March 22, 1999 Subm ssion, at 15-16.
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of additional or substitute procedural

saf equards; and finally, the Governnment's

i nterest, including the function involved and the
fiscal and adm nistrative burdens that the

addi tional or substitute procedural requirenment
woul d entail.

Here, the bal ance clearly tips in favor of
assuring fairness wthout exhaustive, adversari al
proceedi ngs. % The private interest at stake is
the desire of crimnal aliens who have been
ordered excluded and who have no right to be
released within the United States while they
await repatriation. That interest nust be
bal anced agai nst the Government's countervailing
obligation to protect the public welfare and its
absol ute sovereign right to control the presence
of aliens within its territory. Wen both of
these interests are properly weighed, it becones
clear that the risk of wongful detention is
m ni mal, for under neither domestic nor
international law do aliens illegally present in

the United States enjoy an unhanpered right to be

members of Anmerican society despite their | awful

3¢/ Cf. INS v. Lopez-Mendoza, 468 U.S. 1032, 1039 (1984).
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excl usi on.

On the other hand, the Government's
interests in detention are weighty. The United
States is already providing automatic, periodic,
ti me-consum ng and individualized consideration
to Mariel Cubans who seek parole. Furthernore,

t he Cuban Review Plan focuses on the difficult
task of predicting future conduct if released,
not on retribution for past conduct.

The Pl an nonethel ess neets if not exceeds
t he provisions of the American Declaration, in
that it features many of the protections required
by civil proceedings in general, and i gration
proceedi ngs in particular, such as the right to
| egal representation by counsel at no expense to
t he governnent, the right to present evidence in
support of the aliens’ suitability for parole,
the opportunity to review and rebut any adverse
evi dence agai nst them and the right to judicial
review of the legality of their detention by
habeas corpus proceedi ngs. No additional

procedures are contenplated by Article XXV of the



Ameri can Decl aration, under Mathews, or any other
donmestic or international standard of due

process.

2. The existing custody review procedures for
Mari el Cubans state the grounds for detention and
release with sufficient clarity.

The United States al so disagrees with the
Report’s finding that the imm gration statute and
present parole review procedures do not identify
the particular grounds for detention. Anple
notice of the factors for decision making in this
realmis provided to the Mariel Cubans and al
other aliens by the statute and inplenenting
regul ations, including the events that wll
require an alien’s exclusion or expulsion from
the United States, and the scope of the Attorney
General’s detention and rel ease authority. The
principles stated in the American Decl aration do
not suggest nore; they do not suggest that the
United States should admt dangerous crimna

aliens, or adopt a precise fornula essentially

elimnating discretion or prescribing an
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entitlement to release of such aliens within its
bor ders.

The regul ations published at 8 C.F. R
§ 212.12 provide in general that Mariel Cuban
det ai nees may be granted i mm gration parol e when
it is not contrary to the public interest.
Specifically, the regulations provide that parole
may be granted if the alien is presently non-
violent, is likely to remain non-violent, is not
likely to pose a threat to the community
following his release, and is not likely to
violate the conditions of his parole.?® The
regul ati ons al so provide guidance by setting
forth specific factors relevant to making this
determ nation, including the detainee’s: crimna
hi story; psychiatric and psychol ogi cal history;
disciplinary infractions while in detention;
participation in work, educational and vocati onal
prograns; ties to the United States including
famly ties; and any other information probative

of a particular detainee’'s ability to adjust to



life in a community, and not abscond, engage in
future acts of violence or crimnal activity, or
violate the conditions of parole.?® Detainees are
al so regularly counsel ed regardi ng the program

These procedures afford nore than sufficient
gui dance to Mariel Cubans regarding the
conditions they should nmeet in order to obtain
parol e, and the opportunity to show that they
have done so, and accordingly merit parole. The
result is not arbitrary, even insofar as it takes
into account historical or other facts that nmay
not be within the power of an individual to
change.

Rat her, it affords the detainees
i ndi vi dual i zed consi deration of the facts or
conmbi nation of facts presented each tinme their
specific cases are reviewed. An alien with a
serious crimnal history may be approved for
release if, for exanple, his present review

reflects a conbinati on of such facts as favorable

37/
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institutional adjustnment, participation in
educati onal or work prograns, or other evidence
of rehabilitation, and conmunity support.

No regul ation, particularly one that is
directed at assessing likely future conduct, can
exhaustively |list every possible factor that may
be relevant in a particular case to the exclusion
of all others, and the instant regul ation
necessarily preserves the Attorney CGeneral’s
authority to weigh external factors, domestic and
foreign, in assessing an alien's need or
suitability for release within the United
States. *°

These procedures are applied uniformy to
all detainees, to ensure fairness and consi stency
i n the decision-making process. The review given
to each detainee is an individualized
determ nation of his suitability for rel ease,

i ncl udi ng an assessnment of his danger to the

% 8 CF.R § 212.12(d)(3).

¥ See Garcia-Mr v. Smith, 766 F.2d 1478 (11th Cir. 1985),
cert. denied, 475 U. S. 1022 (1986); Fernandez-Roque, 734 F.2d
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community. Each determ nation is subject to
several |ayers of review, in order to insure that
the detainees receive full and fair consideration
for parole. Further, by centralizing the final
| ayer of review, the regulations pronote
consistency in parole determ nations. These
provi sions, plus the expertise of the senior
of ficers assigned to the Cuban Review Plan, the
product of particularized training and years of
experience adm nistering the program adequately
saf equard agai nst the generally unsupported and
unfair charges of ambiguity, inconsistency, and
specul ation | evel ed by the Report (see, e.g.,
19 222, 224).%

Mor eover, contrary to the Report’s findings
(at 91 219-222), the procedures do not create a
presunption agai nst rel ease | eading to the deni al

of parole in nost cases. This conclusion is

576.

20/ | ndeed, it is the job of the agencies to interpret and
give neaning to the statutes enacted by Congress that it
adm ni sters. See, e.g., Chevron U S. A, Inc. v. Natural

Resour ces Defense Counsel, Inc., 467 U. S. 837, 843 (1984).
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unsupported by the record before the Conm ssion,
and contradicted by the facts of the petitioners’
own rel eases on parole, and the sheer nunber of
ot her Mari el Cubans who have been paroled into
the United States, one or nore tinmes dependi ng on
their personal conduct, since their arrival in
1980. VWile the imm gration statute
expresses Congress’'s clear preference for renoval
and detention pending renoval of potentially
dangerous aliens, it also includes the exception
of discretionary parole or release for those
cases in which removal cannot be pronptly
enforced. The parole regulations for Mari el
Cubans provide a vehicle for release, require a
case-by-case review of the custody status of each
det ai nee, and a deci sion based on updated and
accurate information provided by and about the

detainee in the course of his case review.
3. The regul ations lawfully place the burden of proof on an

alien who seeks parole within the United States.

The custody review procedures are not
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deficient because they place the burden on Mari el
Cuban detainees to denonstrate that they nerit
rel ease. See Report at 1 220, 228. This
al l ocation of the burden of proof is consistent
with the inmgration statute specifically, with
civil proceedings generally, and with the
di scretionary nature of the benefit sought. The
Report’s conclusion to the contrary is based on
its incorrect conclusion that the petitioners are
bei ng deprived of a right to liberty,
irrespective of the interests and laws to the
contrary of the host nation in which they find
t hemsel ves. See Report at 9§ 215; but see Section
| A supra. Inportantly, while all of the
petitioners are crimnal aliens, and thus
I nadm ssible to the United States, their
conpl ai nt does not concern their crimna
proceedi ngs, or the statutory and constitutional
saf equards afforded them during their crimna
trials.

Rat her, it concerns their desire to reside

in aterritory other than their own. The result



suggested here, by the Conm ssion’s Report, would
requi re an extraordi nary reversal of |aw

Nei t her the Anmerican Declaration, nor any rule of
i nternational |aw, contenplates such a result.
The onus is clearly and reasonably upon the alien
who seeks to reside abroad to prove to the
satisfaction of the foreign state that he nerits
the privilege he desires, or at the very | east
that his liberty within that country will not be
harnful to its society.

The United States has a fundanental
obligation to protect its own citizens and | awf ul
residents, an obligation that clearly outweighs
the petitioners' narrow interest, or desire to be
enl arged despite their lawful exclusion fromthe
United States, and comm ssion of serious crines
when previously accorded the same privilege. *

Nor are the petitioners or other Mariel

41/

See Harisiades v. Shaughnessy, 342 U. S. 580, 587 (1952)
(holding that an alien’s unlawful presence in the United
States is only a “matter of perm ssion and tol erance;” as
such, matters relating to his expulsion are to be left to the
di scretion of the Attorney Ceneral).
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Cubans materially prejudiced by the allocation of
proof in their adm nistrative custody reviews.
They perhaps know better than anyone el se the
extent of their crimnal conduct in this country
and el sewhere, and they are afforded the
opportunity during the review process -- in
personal interviews, through witten subm ssions,
and with the assistance of their representatives
-- to informthe panel of their acconplishnments
or any other facts which support their request
for parole. Again, as clearly evidenced by the
facts of the petitioners’ own cases, the Report’s
findings also |ack enpirical support.

Clearly, the existing procedures are not so
onerous as to prevent the petitioners from being
able to satisfy their burden of proof, as
evi denced by the rel ease determ nations in their

favor.

4. The parole authority is properly vested in the
Attorney General and his del egates.

Nor are the inm gration parole review
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procedures for Mariel Cubans deficient sinply
because they commt the ultimte decision-making
authority to the Attorney General. See Report at
19 217-225. The return of dangerous aliens to
Ameri can society despite their |awful exclusion
fromthe United States, or their crinmes in this
country when previously released, is by nature an
exerci se of discretion on the part of the

soverei gn.

Congress has commtted that discretion to
the Attorney General, the executive official
charged with adm nistering the immgration | aws.

Thi s congressional del egation of authority is
perm ssi bl e under the U S. Constitution and does
not violate due process or international |aw.

The sinple conbination of investigative and

adj udi cative functions under one agency does not,
wi t hout nore, violate any standard of due
process. Further, the admi nistrative

deci si on-makers, the Attorney General and his

del egates, are entitled to a presunption of

honesty and integrity in carrying out their



statutory and regul atory duties.* There has
been no showing that this conplex and difficult
program has been operated under any | esser

st andard.

Al t hough di scretionary, the exercise of the
Attorney General's detention and parole authority
is guided by the statutory and regul atory
criteria published at 8 CF. R § 212.12, which
prescri be the procedures for conducting custody
determ nations, the relevant factors to be
wei ghed in the case reviews, the conditions for
release within the United States, and the
ci rcunmst ances under which the aliens may be
returned to custody. These guidelines are
applied uniformy to all Mariel Cubans liable to
detention in the United States, and insure
consi stency in the decision-nmaki ng process.

Contrary to the Conm ssion's Report (at 91

42/

See Wthrow v. Larkins, 421 U S. 35, 47, 56-58 (1975);

al so Marcello v. Bonds, 349 U. S. 302, 311, 312-13 (1955)

(hol di ng t hat
prosecutori al

imm gration officials’ dual adjudicatory and
functions did not strip inmgration hearings of

S€Ee

fairness and inpartiality as to make the procedure violative



213, 218), a trial or a full-blown adversari al
hearing is not required or even practicable to
determine if discretionary immgration parole is
warranted in a particular case. Again, the
ext ant procedures have resulted in the parol e of
nost of the petitioners, and greatly reduced the
nunmber of Mariel Cubans taken or retained in
custody. There is no reason to believe that an
adm ni strative judge or the nunerous federal
courts would make better or nore consistent
judgments about the likelihood that a detai nee
coul d successfully integrate into the community,
or that the additional burdens on the courts, and
t he attendant delays for the petitioners as well
as other crimnal and civil litigants, would
result in additional rel eases or better safeguard
public safety and order.

I ndeed, such neasures as have been
i mpl enented, including extensive training to
officers involved in the review process, and

centralizing the final |ayer of decision-naking,

of due process).
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have denonstrably safeguarded pronpt, uniform
deci si on maki ng, and pronoting the devel opment of
necessary experti se.

Lastly, the Anerican Decl aration does not
conpel the United States to vest the parole
authority in the judicial branch. As a non-
bi ndi ng instrument, the Decl aration cannot oblige
the United State to invest individuals with an
overriding right to liberty or otherw se dimnish
the authority of the United States to excl ude
undesirable crimnal aliens.

Further, the principles contained in
Article XXV of the Declaration, specifically, do
not suggest that detained Mariel Cubans shoul d be
given trials or adversarial hearings before |aw
judges to determ ne whether or not they should be
released into U S. society. At npost, they
suggest that they be allowed to contest the
| egality of their detention before a judge, a
procedure which they already have under this
country’s law. Any further decision whether to

rel ease or detain Mariel Cubans properly is a



matter of discretion for the United States.

5. The regulations provide for pronpt, periodic
reconsi deration of detention status.
Custody reviews under 8 CF. R 8§ 212.12 are
not so infrequent as to make detention arbitrary.
See Report at 1 229, 230. The existing

procedures provide Mariel Cubans with automati c,

periodi c reconsideration for immgration parole

at least annually. |In addition, the regul ations
permt the scheduling of reviews at shorter
intervals where warranted by a detainee’'s
particul ar case, or because of a material change

in his circunstances in the interim *

Further, the review process itself is a
conpl ex undertaking that occurs over a period of
weeks or even months fromthe tine the interviews
are first schedul ed, requires nunerous tinme-
consum ng steps, conmts significant personnel

and resources, and affects all of the responsible

agenci es.



The current procedures thensel ves are far
from cursory; each case is reviewed by a panel of
seni or officers, who al so conduct a personal
interview with the alien, and prepare a witten
report with their findings and recomrendati on.
That report is forwarded to the Director of the
Cuban Review Pl an, and again revi ewed before a
decision is rendered by the Associate
Commi ssi oner for Enforcement.* Before this
process even occurs, tinme nust be allowed for
arrangenents with the institutions where the
det ai nees are | ocated and the panel interviews
conducted, for the selection and travel of the
panel nmenbers, for notice to the detainees ahead
of time, as well as for providing necessary
records to the reviewing officers, and for
i nspection by the detainees and their
representatives.

The Comm ssion’s Report does not appear to

consi der the extent of the process involved, nor

43/
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does it explain how the additional burdens of
requiring nmore frequent custody reviews in every
case would materially inprove the decision making

process.

6. The petitioners are afforded an effective right to
judicial review of the legality of their detention.

The United States al so disagrees with the
Report insofar as it finds (at Y 232-235) that
the judicial review procedures available to
Mari el Cubans are too |limted in nature and scope
to be effective. As have other detained Mariel
Cubans, the petitioners may test the legality of
their detention by filing petitions for wits of
habeas corpus in federal court under 28 U S.C.

§ 2241.

There is no tinme limt for judicial review
under the habeas corpus statute, and the scope of
review is sufficiently broad to reach
constitutional and statutory challenges to a

petitioner’s custody. A court may order the

“ See 8 C.F.R § 212.12(b), (d).
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rel ease by wit of habeas corpus to any

I ndi vi dual detained in violation of the
Constitution, laws or treaties of the United
States.®

Judicial review of inmgration detention is
therefore not limted to determ ning whether the
detaining officials have conplied with the
procedures, as the Report found, but also extends
to the legality of the detention itself. The
scope of review may nonetheless vary with the
nature of the right at issue.

Under our system of government, review ng
courts owe substantial deference to the
Legi sl ati ve and Executive Branches wi th respect
to matters involving, in particular, foreign
relations, including the fornmulation,
adm ni stration and enforcenment of inmgration

6

policy.* The Conmi ssion's apparent view (at

233) that judicial review cannot be effective

45

Zadvydas, 121 S. Ct. at 2497.
%6/ "See, e.g., Mathews v. Diaz, 426 U S. 67 (1976); see al so
INS v. Aguirre-Aguirre, 119 S. Ct. 1439, 1445 (1999); INS v.
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unl ess the United States recogni zes an obligation
to admt all excludable Mariel Cubans into this
country is sinply wong. Under neither
donmestic nor international |aw do aliens
illegally present in the United States enjoy an
unhanmpered right to liberty, irrespective of
their crimes or potential for harmto others.*
Not wi t hst andi ng the Comm ssion’s report, the
courts of the United States have engaged not in
limted review of the authority for the
petitioners’ custody, but in thorough, exhaustive
exam nati on of the custody chall enges brought by
detained crimnal aliens, including Mari el
Cubans, on statutory, constitutional, and
i nternational |aw grounds.
The majority of courts have held that under
t he existing Cuban Review Plan sufficient
procedures are in place for excluded Mari el
Cubans who seek release within the United States

pendi ng continued efforts to return themto Cuba.

Ri os- Pi neda, 471 U.S. 444, 451-52 (1985).
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Any further doubt about the sufficiency of the
procedures is contradicted by the fact that the
vast majority of Mariel Cubans were parol ed under
the inmgration parole statute at 8 U. S. C.

§ 1182(d)(5)(A), and thousands nore have been

rel eased frominmm gration custody pursuant to the
current custody review procedures since the
instant Petition was filed in 1987, many of them
nore than once.

The only petitioners who are now det ai ned
have engaged in serious, violent, and/or repeated
crimnal conduct when paroled into the United
States. They are nonethel ess reconsi dered every
year to determne if they can again be parol ed
into the conmmunity under 8 C.F. R 8§ 212.12. In
light of their crimnal conduct when previously
rel eased, including such offenses as
mansl aughter, assault, drug offenses, and sexual
crimes against children, the revocati on or deni al
of imm gration parole pending repatriation to

Cuba, or further reconsideration for release into

41 See Mathews, 426 U.S. 67; Mezei, 345 U.S. 206.
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the United States in a year’s tinme, is emnently

r easonabl e.

The petitioners are not excused from conti nuing
to exhaust avail abl e donmestic renedies.

The United States further disagrees with the
Commi ssion’s concl usion that exhaustion of
domestic remedi es would be futile. See Report
at § 212. The petitioners cannot denonstrate
that they fall under any of the four exceptions
to the exhaustion requirenent set forth in the
Regul ations of the Comm ssion because they have
been given full access to the Mariel Cuban parole
procedures.

If indeed still detained, the petitioners
shoul d not be excused fromtheir continuing duty
to exhaust those procedures that afford them a
new opportunity to seek rel ease every year

At npost, due process guarantees the
petitioners fair and effective procedures by
whi ch they may seek to be rel eased tenporarily
while awaiting their renoval. The United States

has established such procedures.



The regulations at 8 CF. R 8§ 212.12 afford
a conmprehensive, effective and humane process
under which Mariel Cubans who have failed to gain
adm ssion to this country are nonetheless able to
obt ai n nmeani ngful consideration for rel ease, even
after they have engaged in further dangerous
crimnal conduct that has injured this country
and its lawful popul ation.*® Exhaustion here
cannot be characterized as futile, when conpared
to cases of the petitioners and other Mari el
Cubans who have been rel eased after undergoing
sone form of custody review procedures.

In view of the generous procedural
protections afforded to the Mariel Cubans that
permt them an opportunity to seek rel ease from
detention every year, it cannot be said that
their detention has becone indefinite or
arbitrary. On the contrary, the periodic review
of their detentions, coupled with an opportunity
for judicial review of any adverse decisions,

provide the petitioners with a nore than adequate

See, e.qg., Barrera, 44 F.3d at 1448-50.
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process that they nust exhaust before seeking
relief fromthe Conm ssion.

For these reasons, the United States al so
di sagrees with the Conm ssion’s finding at 189
that the petitioners have fully pursued and

exhausted their donmestic renedies.



