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REPLY MEMORANDUM IN SUPPORT OF THE UNITED STATES MOTION
TO VACATE DEFAULT JUDGMENT AND DISMISSPLAINTIFES CLAIMS

INTRODUCTION

In its motion papers filed on October 12, 2001, the United States presented three independent
reasons for vacating the default judgment entered on August 17. First, where no exception to sovereign
immunity applies, adefault judgment againg aforeign sateisvoid for lack of subject matter jurisdiction, and
must be vacated as a matter of law under Federal Rule of Civil Procedure 60(b)(4). Memorandum of
Points and Authoritiesin Support of the United States Motion To Vacate Default Judgment and Dismiss
Paintiffs Claims, dated October 12, 2001 ("Gov't DismissMem.”) a 9-13. Second, this case presents
"extraordinary circumstances’ judtifying rdlief from the judgment under Rule 60(b)(6): matters that are
"centrd tothelitigation” -- the Algiers Accords, and their implementing federd regulationswhich prohibitthe
prosecution of this case-- werenot previoudy brought to the Court'sattention. Gov't DismissMem. at 13-

14. Third, the default judgment should be vacated under Rule 60(b)(6), because of the foreign policy



ramifications of alowing this case to proceed in default of our nation's legd duties under a binding
internationd agreement. 1d. at 14-16.

The United States d 0 showed that, once the default judgment isvacated, plaintiffs damsmust be
dismissed. Apart fromthe question of jurisdiction, the statute to which plaintiffs have looked for acause of
action, the FHatow Amendment, does not apply to forelgn sates, only to the officids, employeesor agents of
foreign states. Furthermore, the Flatow Amendment reflects no intention an the part of Congress to
overturn the legd prohibitions against the maintenance of this action that were set in place pursuant to the
Algiers Accords. Gov't Dismiss Mem. at 17-23.

Pantiffs oppostion castsno doubt onthe government’ sandysis. They deny thelegd obstaclesto
their claims, of course, but devote far greater effort to arguing that the United States may not even assert
thesebarrierstordief. For example, plantiffsmaintain at length (and erronecudy) that the United Statesis
not aproper party even to seek vacatur of the default judgment, and that it islikewise not entitled to assert
foreign sovereign immunity asajurisdictiond defect. They say little, by contrast, to support their position
that the Antiterrorism Act of 1996 conferred jurisdictionto decidether clams, or to explain why the default
judgment should not be vacated for extraordinary foreign policy reasons. So far as the merits are
concerned, plaintiffs central contention, that the Algiers Accords cannot "trump” the Antiterrorism Act of
1996, amply missesthe point: agtatute granting jurisdiction over aclaim, and the substantive law governing
the digpostion of that claim, are of categoricaly different kinds and, therefore, by definition, cannot come
into conflict in the firg place. Plaintiffs made no attempt to argue that the FHatow Amendment creetes a

cause of action that supersedesthe legd prohibitions againgt the maintenance of this action.



Wherethe plaintiffsfailed, Congress has succeeded, however, in dtering thelegd andydsthat must
beappliedtothiscase. Still, the outcomeremainsthe same. Earlier thismonth Congress passed, and today
the President has signed into law, H.R. 2500, 107th Cong., 2d Sess,, thefisca year 2002 gppropriations
bill for the Commerce, Justice and Treasury Departments. Section 626(c) of thislegidation reads, in full:

Amend 28 U.S.C. Section 1605(a)(7)(A) by inserting at the end, and before the

semicolon, thefallowing: "or theact isrdated to Case Number 1:00CV 03110 (ESG) [ ¢]

in the United States Digtrict Court for the Digtrict of Columbia.”

Gov't Exh. 27 a 2. Theeffect of thisamendment isto create anew exception to foreign sovereign immunity
for theactsunderlying theclamsassarted inthis, and only this, case. Asaresult, the Court now has subject
matter jurisdiction to adjudicate the merits of plaintiffs clams, but the necessary outcome of this case has
not changed.

Prior to the enactment of section 626(c), the Court lacked jurisdiction over plantiffs dams andthe
default judgment entered on August 17 was void ab initio. The question thus becomes whether section
626(c) retrospectively confers the jurisdiction required to support what would otherwise be a void

judgment. The question gppearsto implicate the analys's prescribed by the Supreme Court in Landgraf v.

US Fim Prod., Inc., 511 U.S. 244, 280 (1994), which holds that legidation will not be applied

retroactively without the sort of express|egidative command that is absent from section 626(c). Of course,
the Court need not come to terms with this issue of retroactive jurisdiction, because whether or not the
default judgment must be vacated as void under Rule 60(b)(4), it should il be vacated, under Rule
60(b)(6), to avoid the adverseforeign policy consequencesof breaching the nation's commitments under the

Algiers Accords.



So far as the merits are concerned, in light of section 626(c) it is perfectly clear that, once the
default judgment is vacated, the Court may now consder the meritsof plaintiffs clams, and should not rely
on foreign sovereign immunity as abass for dismissng those dams. That sad, plantiffs dams reman
barred pursuant to the terms of the Algiers Accords, Executive Order No. 12283, and their implementing
regulations. Nether agrant of jurisdiction, standing aone, nor even the enormous sympathy that isowed to
the hostages for the suffering they have endured, can overcome the legd prohibitions againg the
maintenance of this action that were adopted in exchange for the hostages freedom in 1981.

ARGUMENT

THE DEFAULT JUDGMENT MUST BE VACATED.

A. TheUnited States|sEntitled To Seek Vacatur of the
Auqust 17 Default Judgment Under Rule 60(b).

Plaintiffs assert severa reasonswhy the United States may not seek to vacate the default judgment
under Rule 60(b)(4) or (b)(6). Plaintiffs Memorandum of Points and Authorities in Opposition to the
United States Motion To Vacate the Default Judgment Againg Iran and To Dismissthe Clams Againgt
Iran, dated November 14, 2001 (“Pl. Dismiss Opp.”) a 2-5. But the reasons given lack merit. Fird,
plantiffsarguethat rdief from thejudgment isunwarranted in light of thefactorscited in Whelanv. Abell, 48
F.3d 1247, 1258 (D.C. Cir. 1995). Pl. Dismiss Opp. a 2-3. Whelan, however, is not on point.

Whelan dedlt with the "good cause’ standard for vacating a default order under Federd Rule of
Civil Procedure 55(c). Buit if the Court rulesthat the default judgment isvoid for lack of subject matter jur-
isdiction, then it is required as a matter of law to vacate the judgment, and the discretionary factors con
Sdered under Rule 55(c) -- whether the default was willful, whether the defendant has presented a

meritorious defense, and prgudiceto the plaintiffs Whelan, 48 F.3d at 1259 -- smply do not enter into the



andyss See Gov't DismissMem. a 9, citing Robinson Eng'q Co. Pension Plan and Trust v. George, 223

F.3d 445, 448 (7th Cir. 2000) (if the underlying judgment isvoid, it isaper se abuse of discretionto deny a

motion to vacate under Rule 60(b)(4)); United Statesv. Forma, 42 F.3d 759, 762 (2d Cir. 1994) ("if there

was no subject matter jurisdiction . . . then the default judgment . . . isvoid and must be vacated"); Von

Dardd v. U.SSR., 736 F. Supp. 1, 8 (D.D.C. 1990) ("no dternative' but to vacate a default judgment

entered without subject matter jurisdiction).
The same is true where a party seeks to vacate a default judgment under Rule 60(b)(6). Asthe

D.C. Circuit explained in Computer Prof'lsfor Soc. Responsibility v. U.S. Secret Serv., 72 F.3d 897, 903

(D.C. Cir. 1996), when (as here) a party presents a previoudy undisclosed fact that is "centrd to the
litigation," then reconsderation of ajudgment under Rule 60(b)(6) is proper evenif (contrary tothestuation
here) the moving party itsdf is respongble for the fallure to present that information earlier. In Practica

Concepts, Inc. v. Republic of Balivia, 811 F.2d 1543, 1547-48, 1551-52 (D.C. Cir. 1987), the D.C.

Circuit vacated the default judgment againgt Bolivia under Rule 60(b)(6) because of the adverse
consequencesfor U.S. foreign policy (as noted by the government), even though it concluded that Bolivia
had "under|taken] therisks' of failing to appear.

Second, plaintiffsarguethat relief isunavailable to the United States under Rule 60(b), becausethe
rule specifies that "the court may relieve aparty . . . fromafina judgment, order, or proceeding,” whereas
the United Statesisnota"party" tothiscase. Pl. DismissOpp. a 3-4. Thisargument Smply disregardsthe
fact that once the United States' motion to intervene is granted, it will have become a party to this action

entitled to seek relief from the default judgment under Rule 60(b). Dillard v. Baldwin County Comm'rs 225

F.3d 1271, 1282 (11th Cir. 2000) (Rule 60 provides"proper procedural tool" for intervenor to seek relief



from prior judgment); U.S. v. Kentucky Util. Co., 927 F.2d 252, 255 (6th Cir. 1991) (onewho qualifiesas

an intervenor may seek relief under Rule 60(b)); Williams & Humbert, Ltd. v. W & H Trade Marks

(Jersey) Ltd., No. 83-1905, 1988 WL 66213 (D.D.C. June 17, 1988) (granting intervenor's Rule 60(b)
moation to vacate find judgment).
Third, plantiffs recite the principle that one party may not invoke the clams or defenses of another,

M. Dismiss Opp. a 4, citing Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 804 (1985), the other party

presumably being Iran. But as was in fact held in Phillips Petroleum, a litigant will have ganding “to

vindicate itsown interests” 472 U.S. a 805, and that isthe case here. By seeking dismissd of plaintiffs
clams, the United Statesisnot asserting Iran’ sinterests. Rather, itisattempting to vindicateitsown foreign
policy interest in observing the United States legd duties under a binding internationa agreement, and its
ever-present interest in the enforcement of its own laws, 31 C.F.R. 8535.216(a), promulgated in
furtherance of those duties.

B. The Court Cannot Ignorelts Responsbility To Determine
Its Jurisdiction To Enter the Default Judgment.

1. Foreign sovereign immunity is a question of
subject matter jurisdiction that a federal court

has an independent obligation to examine.

A court may not refuse to vacate a judgment under Rule 60(b)(4) once it is shown that the court
entering the judgment acted without jurisdiction, see supra at 4, and plaintiffs cite no authority to the
contrary. Ingtead, plaintiffs again chalenge the government’ sright to seek vacatur of the default judgment,
on the theory that " sovereign immunity is an affirmative defense thet the foreign sovereign must invoke, not

the State Department.” Pl. Dismiss Opp. at 12, 15-16.



Theideathat foreign sovereignimmunity ismerdy awavable defensewasladtoresin Verlinden

B.V. v. Centrd Bank of Nigeria, 461 U.S. 480 (1983). There the Supreme Court held that, dthough

passages in the legidative history of the FSIA referred to sovereign immunity as an affirmative defense,
“subject matter jurisdiction under the Act turns on the existence of an exception to foreign sovereign
immunity.” 1d. at 494 n. 20, citing 28 U.S.C. 8 1330(a). Seedsoid. a 489 (if a“clam doesnot fdl within
one of the [FSIA’ 5] exceptions. . ., federa courtslack subject matter jurisdiction”). TheD.C. Circuit has
adso consgently held that “if none of the exceptions sovereign immunity applies, district courts lack

jurisdiction in suits againgt aforegn sae” Foremost-McKesson v. Idamic Republic of Iran, 905 F.2d

438, 442 (D.C. Cir. 1990). See dso Practica Concepts, 811 F.2d at 1544-45; Persnger v. Idamic

Republic of Iran, 729 F.2d 835, 838 (D.C. Cir. 1984).

The Supreme Court has reiterated on countless occasions that “federal courts are under an in-
dependent obligation to examine their own jurisdiction,” and therefore they “are required to address the

issue .. . even if the parties fall to raise [it].” FW/PBS, Inc. v. City of Ddlas, 493 U.S. 215, 230-31

(1990); Hoydv. Didrict of Columbia, 129 F.3d 152, 155 (D.C. Cir. 1997) (same). Deciding the merits

of acasewithout jurisdiction " carriesthe courts beyond the bounds of authorized judicid action” and"is, by

very definition, for a court to act ultravires" Stedl Co. v. Citizensfor aBetter Environment, 523 U.S. 83,

94-95, 101-02 (1998). Seedso NAACPv. Stateof New Y ork, 413 U.S. 345, 353 (1973) (courts must

determine for themsalves the scope of thelr jurisdiction, becausejurisdiction, the power to adjudicate, isa
grant of authority from Congress beyond the scope of litigants to confer). In Verlinden, the Court left no
doubt that the federa courts obligation to assure themsdves of their own jurisdiction gpplies with equa

vigor to cases againg foreign nations, explaining that “ even if the foreign state does not enter an appearance



to assert animmunity defense, a[court] still must determinethat immunity isunavailable under theAct.” 461
U.S. at 494 n. 20.

In accordance with these principles, the federd courts have consastently held that the immunity of
foreign sovereigns must be determined even where they fall to raise the issue in their own defense? The
D.C. Circuit set the mogt relevant example in Persinger where, at the government’ sbehest, not Iran’s, the
Court of Appedls agreed to reconsder the question of jurisdiction under the FSIA and, concluding that
Iran’simmunity had not been lifted, vacated its earlier ruling on the merits. 729 F.2d at 837, 838. Now
that the government has brought attention to the question of subject matter jurisdiction inthis case, the Court
may not avert its eyes from the question on the ground that it was raised by alitigant other than Iran.

Faintiffs attempt to flavor their arguments by describing the purpose of the FSIA as*prohibit[ing]
the State Department . . . from sdectivdy usng immunity to deral private lawsuits againg foreign
sovereigns.” Pl. DismissOpp. a 13. According to plaintiffs, the FSIA “was enacted against the backdrop
of increasng Congressiond frustration with the manner in which the State Department attempted to control

the liability of foreign governmentsin federa courts” 1d. Supposedly, following a“sruggle between the

o See, eg., Jones v. Petty-Ray Geophysica Geosource, Inc., 954 F.2d 1061, 1065 & n. 5(5th
Cir. 1992) (determining foreign sovereigns immunity even though they had not appeared, because federa
jurisdiction does not attach until it is determined that the foreign sovereign lacks immunity pursuant to the
FSIA), citing Sec. Pac. Nat'l Bank v. Derderian, 872 F.2d 281, 283-84 & n. 6 (9th Cir. 1989); Frolovav.
U.S.SR., 761 F.2d 370, 372-73 (7th Cir. 1985) (same). See dso Schlumberger Indus,, Inc. v. Nat'l Sur.
Corp., 36 F.3d 1274, 1279-80 n. 10 (4th Cir. 1994); Siderman de Blake v. Republic of Argentina, 965




State Department and Congress for control over the development of sovereign immunity doctring”
Congressenacted the FS A to* oust the State Department from the process of making [sovereign immunity]
determinations,” intending “that foreign states be the only partiesraising the defense of sovereignimmunity.”
Id. at 14, 15.

Thistde makesfor colorful reading, but aslegd history it leavesmuch to bedesired. Inshort, prior
t0 1952 it had been the practicefor dmost 150 yearsfor the State Department to request immunity in cases
agang friendly foreign nations, filing * suggestions of immunity” to which the courts normaly deferred. See

Velinden, 461 U.S. at 486; ChasT. Main, Int'l v. Khuzestan Water & Power Auth., 651 F.2d 800, 813

(1st Cir. 1981); H.R. Rep. No. 1487, 94th Cong., 2d Sess. 8 (1976), reprinted in 1976 U.S.C.C.A.N.
6604, 6606-07. In 1952, however, the State Department adopted the so-cdled “redtrictive’ theory of
foreign sovereign immunity, under which immunity is confined to suits involving the foreign sovereign’'s
“public acts,” and does not extend to its drictly commercid acts. This Stuation posed a number of
difficulties, however, asforelgn governments exerted diplomatic pressure on the State Department to make
findingsof immunity under circumstancesthat did not awayssowarrant. Verlinden, 461 U.S. at 487; H.R.

Rep. No. 94-1487 at 7, 8.

F.2d 699, 706 (Sth Cir. 1992).



Inresponse, Congressenacted the FSIA, notto“ oust” the State Department from making immunity
determinations, but “to free the Government from the case- by-case diplomatic pressure’ by codifying the
governing sandards, and transferring the responsibility for making sovereégnimmunity determinationstothe
courts. Velinden, 461 U.S. at 488; H.R. Rep. No. 94-1487 at 7. Contrary to plaintiffs suggestion that
the Executive Branch opposed the FSIA, the Departments of State and Justicedr afted thelegidation, and

“heartily endorsed” its enactment by the Congress. Am. Int'l Group, Inc. v. ISamic Republic of Iran, 657

F.2d 430, 444 (D.C. Cir. 1981); ChasT. Main Internationd, 651 F.2d at 813 & n. 22; H.R. Rep. No. 94-

1487 at 6, 7, 9. Nor does the government usurp the Court's role, as plaintiffs argue, merely by bringing
questions of sovereign immunity to the Court's attention. Responsibility for deciding theissue il remains
with the Court. Plaintiffs attempt to reved the purposes of the FSIA through historical andysisisin dl

materid respects afaled effort.?

2 Plaintiffs dso cite severa cases for the proposition that "courts have barred attempts by
defendantsto raisethe sovereignimmunity defense of ancther party in privatelitigation,” Pl. DismissOpp. a
13, 15-16, but these precedents do not support the plaintiffs argument. In Wilmington Trust v. United
States Dist. Court, 934 F.2d 1026 (9th Cir. 1991), theissuewaswhether plaintiffs casecould betriedtoa
jury, not whether the digtrict court had jurisdiction to hear the case. Id. a 1032 & n. 9. Likewise,
Southway v. Centra Bank of Nigeria, 198 F.3d 1210 (11th Cir. 1999) did not involve aquestion of subject

10



matter jurisdiction. The court there merely cited legidative history as support for its conclusion that the
FSIA doesnot confer "crimind™ sovereign immunity on foreign statesthat would proscribe rdiance ontheir
"indictable acts' to support a cause of action under RICO. 1d. at 1215-16. Republic of the Phillipinesv.
Marcos, 806 F.2d 344 (2d Cir. 1986), in holding that the appellant could not raise the sovereign immunity
of itsco-defendants, relied summarily on the Restatement (Second) of Foreign RelaionsLaw, 8 71 (1965),
id. a 360, without considering the jurisdictional dimension of the question presented, as required under
Verlinden and other precedents that are controlling in this case.

11



2. Therecord establishesthat Iran wasnot designated as
a state sponsor of terrorism due to the seizure and
detention of the hostages.

Once the Court discharges its "independent obligation” to examine the bass of its jurisdiction,

FWI/PBS, Inc., 493 U.S. at 230-31, it will discover that, at least prior to the enactment of section 626(c),
the exception to sovereign immunity that plaintiffs have invoked, 28 U.S.C. § 1605(a)(7), did not apply to
the circumstances of thiscase. Asenacted by theAntiterrorism Act of 1996, section 1605(a)(7) withdrew
theimmunity of aforeign statein acase seeking money damagesfor actsof terrorism, butonly if theforeign
state had been designated a state sponsor of terrorism either at the time, or because, of the terrorist acts

forming thebassof theplantiff'sclams. 28U.S.C. 8 1605(a)(7)(A); Elahi v. Idamic Republic of Iran 124

F. Supp. 2d 97, 107 (D.D.C. 2000).

The government has dready shown that Iran was first designated as a terrorist state in January
1984, long after the hostages release, and for reasons unrelated to their seizure and detention from 1979to
1981. See Gov't DismissMem. a 12-13. Asexplained contemporaneoudy inthe March 1984 edition of
the State Department Bulletin, the" officid record of U.S. foreign policy,” Gov't Exh. 8, a 3, thedesignation
of Iran as a Sate gponsor of terrorism was "based on convincing evidence o[f] a broad Iranian policy

furthering terrorism beyond its borders,” id. a 4 (January 23 entry) (emphasis added), conduct that

necessarily excludes the seizure and detention of the hostages a the American Embassy in Tehran. The
Cumulative Digest of United States Practice in Internationd Law 1981-1988, prepared by the State
Department's Office of the Legd Adviser, dso reflects that Iran was designated aterrorist state "[d]s a

result of [itg actions. . . occurring subsequent to the Algiers Accords.” Gov't Exh. 8 a 1-2 (emphasis

added).

12



Since the government filed its motion to dismiss, the State Department has succeeded in locating,
from its microfilm archives, further officid and contemporaneous documentation of the bads for Iran's
designation as a state sponsor of terrorism in January 1984 By letters dated January 19, 1984, the
Assdant Secretary of Statefor Legidative and Intergovernmental Affairstransmitted tothe Speaker of the
House of Representatives, the Senate Mg ority Leader, and other senior members of Congress, theformal
determination of the Secretary of State "that Iran should be added to the list of countries which have
repesatedly supported acts of international terrorism.” Gov't Exh. 28. The Assstant Secretary's letter
explainsthat "[d] careful review of the facts and statements by the Governmernt of Iran over the last two

years shows convincing evidence of broad Iranian policy furthering terrorism beyond its borders.” Id.

(emphasis added). Thus, the Assstant Secretary's letter, which makes no reference to the seizure or
detention of the hostages, provides additiona confirmation of the fact that the designation of Iran asa
terrorist nation was not based on the seizure and detention of the hostages within Iran from 1979 to 1981.
For that reason, plaintiffs clams do not fall within the exception made to sovereignimmunity under section

1605(8)(7) as originaly enacted by the Antiterrorism Act in 1996.

9 Atthe October 15, 2001 heari ng of this matter, the government reserved the right to respond to
plaintiffs submissonsin oppogition to the government's motionsto intervene and to dismiss. Transcript of
Trial Proceedings, dated October 15, 2001 ("Trid Tr.") a 37. As discussed in further detail below,
plaintiffs have now attempted to controvert the government's origina submissons concerning the basisfor
Iran's designation as aterrorist Sate, relying on the testimony of Professor William Daugherty.

13



Only having exhaugted dl other arguments do plaintiffs atempt to controvert these officid and
contemporaneous explanations of the reasonsfor Iran'sdesignation asaterrorist state. Pl. Dismiss Opp. at
18-19. They rely onthetrid testimony of Professor William Daugherty, that he had "no doubt™ in hismind
that the seizure and detention of the hostages was one of the reasonsfor the Secretary of State'sdecisionto
placelranonthelist of terrorist nations. Trid Tr. a 189. However, a thetimein question, January 1984,
Professor Daugherty was employed by the CIA, not the State Department, and he admitted under
questioning by the Court that he did not know what "went across the Secretary's desk," or to what redl
extent the sel zure and detention of the hostages played arolein the Secretary'sdecisonmaking. 1d. at 185,
187, 195. He conceded that his"opinion" about this question of fact was based on "speculation.” 1d. at
199, 209-10.

In the absence of evidence that Professor Daugherty has persond knowledge of the matter, his
testimony is not competent evidence of the Secretary of State's reasons for designating Iran as aterrorist

dtate. Fed. R. Evid. 602; United Statesv. Burnett, 890 F.2d 1233, 1240-41 (D.C. Cir. 1989); Kelsch v.

Metzler, No. 92-0251, 1997 WL 350030 (D.D.C. June 16, 1997); SEC v. Firg City Fin. Corp., Ltd.,

688 F. Supp. 705, 720 (D.D.C. 1988). Here, far from supporting afinding that Professor Dougherty has

such persond knowledge, his own tria testimony establishes that in fact he does not. Buterav. Dig. of

Columhia, 83 F. Supp. 2d 25, 35 (D.D.C. 1999), af'dinpart and rev’d in part on other grounds, 235

F.3d 637 (D.C. Cir. 2001); Phillipsv. Holladay Property Serv., Inc. 937 F. Supp. 32, 37 (D.D.C. 1996) L

¥ Plaintiffs remark tha the United States failed to gppear a the [October 15] hearing to
controvert” Professor Dougherty’ stestimony, Pl. Dismiss Opp. at 18, ignoring the fact that the Court had
already entered a default judgment asto liability, and had set the October 15 hearing down "to determine
the amount of [plaintiffS] damages. . .." Order and Default Judgment filed August 17, 2001. Plaintiffs
damages are an issue unrelated to sovereign immunity that the government has no interest in disputing.

14



Even were it deemed competent, little weight, if any, should be given to Professor Dougherty'sadmittedly
Speculative and uninformed testimony, compared to the contemporaneous and officid documentation of the
Secretary of State's decision submitted by the government.

3. The default judgment remains void, unless
section 626(c) may be applied retr oactively.

Thereisno genuine dispute, therefore, that when this Court entered the default judgment on August
17, 2001, it did not possess subject matter jurisdiction over this action, and the judgment was void in its
inception. However, today the President has signed into law H.R. 2500, 107th Cong., 2d Sess. (2001), the
fiscal year 2002 appropriationshbill for the Departments of Commerce, Justiceand State. Asnoted above,
section 626(c) of this legidation amends 28 U.S.C. § 1605(a)(7)(A), which beforehand provided that a

court could hear aclaim for money damages againgt aforeign state, for acts of terrorism sponsored by that

Raintiffs, for their part, never informed the government of an intent to offer testimony as to why Iran was
designated as aterrorist sate. See Corair Corp. v. NLRB, 721 F.2d 1355, 1372 & n. 60 (D.C. Cir.
1983) ("[€]ach party isentitled to know what isbeing tried . . . [n]otice remains afirst-reader eement of
procedura due process, and triad by ambushisnot favored”) (citation omitted). Plaintiffs suggestion thet the
government turned down the opportunity for cross-examination is particularly unsupportable. Far from
"ask[ing] the government if [it] w[as] seeking to cross-examine any witnesses,” Pl. Dismiss Opp. at 19, the
Court flatly informed government counsd that "I'm not going to give you the right to cross-examine the
paties” Trid Tr. a 39. Had government counsdl been advised that plaintiffsintended to offer testimony on
the question of sovereign immunity, counsd would have remained to dispute the competence of such
testimony, and would have objected strenuoudly to the denid of cross-examingtion.

15



date, only solong astheforeign tate had been designated a State sponsor of terrorism ether a thetimeof,
or because of, the acts of terrorism forming the basis of the dam. By adding the language, "or the act is
related to Case Number 1:00CV 03110 (ESG) [9¢] in the United States Digtrict Court for the Digtrict of
Columbia," section 626(c) expandsthe exception to sovereign immunity under 28U.S.C. 8 1605(a)(7)(A),
to include clams for money damages for the acts of terrorism asserted in this very case.

Owing to the amendment made by section 626(c), the Court has subject matter jurisdiction, as of
November 28, 2001, to adjudicate plaintiffs camsonthe merits? Themoredifficult issueiswhether this
new legidation retroactively confers subject matter jurisdiction to enter the August 17 default judgment. In

its watershed decison in Landgraf v. US| Film Prod., Inc., 511 U.S. 244 (1994), the Supreme Court

Stressed that "the presumption againgt retroactive legidation isdeeply rooted in our jurisprudence,” because
of specid concernsabout the power of retroactive statutesto "sweep away settled expectations,” and their
use as "means of retribution againgt unpopular groups or individuas." Id. at 265-66. In light of this
presumption, "[a] statute may not be applied retroactivdy . . . absent aclear indication from Congressthet it
intended such aresult.” INSv. &. Cyr, 121 S. Ct. 2271, 2288 (2001). Thus,

[w]hen acase implicates afedera statute enacted after the events in suit, the court's first

task isto determine whether Congress has expresdy prescribed the statute's proper reach

* ** When . . . the statute contains no such express command, the court must determine

whether the new datute would have retroactive effect . . .. If the statute would operate

retroactively, [the] traditional presumption teaches that it does not govern absent clear
congressiond intent favoring such aresult.

¥ Section 626(c) does not specify an effective date, and is therefore effective on the date of its
enactment. LaFontant v. INS, 135 F.3d 158, 160-61 (D.C. Cir. 1998).

16



Landgraf, 511 U.S. a 280. "The inquiry into whether a statute operates retroactively demands a
commonsense, functiona judgment about whether the new provision attaches new legd consequencesto
events completed beforeits enactment * * * takes away or impairs vested rights acquired under existing
laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to past
transactions” St. Cyr., 121 S. Ct. at 2290-91. Importantly for purposes here, the Supreme Court has
removed any possible doubt that jurisdictiona statutes such as section 626(c) are'as much subject to [the]

presumption againg retroactivity as any other.” HughesAircraft Co. v. United States, 520 U.S. 939, 951

(1997). Thus, "in determining retroactivity, jurisdictiond statutesareto be evauated in the same manner as
any other satute.” LaFontant, 135 F.2d at 162-63.  Applying theLandgraf andydsto section 626(c), it
is readily apparent that Congress has [not] prescribed the statute's proper reach,” 511 U.S. at 280, for
nothing is said therein regarding its application to events completed before its enactment. Therefore, the
Court must determine whether the statute's gpplication here would have retroactive effect. Here, asin
HughesAircraft, section 626(C) " createsjurisdiction where none previoudy existed,” thus arguably affecting
"subgtantive rights' by diminating a pre-existing lega defenseto acauseof action. 520 U.S. at 951-52. If
that 1SS0, then the"tradiitiona presumption againgt retroactivity teachesthat it doesnot govern absent aclear
congressond intent favoring such aresult.” Landgraf, 511 U.S. a 280. Inthat event, the default judgment
gtill would have to be vacated for lack of subject matter jurisdiction.l’
C. Plaintiffs Offer No Valid Reason Why the Default Judg-

ment Should Not Be Vacated Under Rule60(b)(6), Given
the Extraordinary Circumstances of This Case.

Y The retroactivity provision of the Antiterrorism Act of 1996, Pub. L. 104-132, §221(c), does
not resolve thisissue, because by its own termsit gpplies only to amendments made by that Act.
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In the find andyss, the Court need not resolve the potentialy difficult issues of retroactivity im-
plicated by section 626(c). Apart from the matter of jurisdiction, the United States has shown that the
default judgment should be vacated, under Rule 60(b)(6), due to the extraordinary circumstances of this
litigation. Firs, prior to the government's intervention, matters that are "centrd to the litigation" were not
disclosed to the Court, to wit, the United States commitment under the Algiers Accords to bar and
preclude the prosecution of cases such as this one, and the federd regulations giving effect to that
commitment by prohibiting plaintiffsfrom pressng thair dlamsagaing Iran. Gov't DismissMem. a 13-14,

ating Computer Professionds, 72 F.3d at 903. Plaintiffsdo not disputethat the Algiers Accordswere not

previoudy brought to the Court's attention, and attempt no argument that these prohibitions on the very
maintenance of this action could be viewed as anything but "centrd to the litigation." Thus, the default
judgment should be vacated on this ground done.

Second, the foreign policy ramifications of dlowing these proceedings to culminate in a money
judgment againg Iran, in derogation of abindinginternationd lega agreement to which the United Statesisa
party, and dueregard for the judgment of the Executive Branchinforeign affairs, dso require that the default

judgment be set asde. Gov't Dismiss Mem. a 14-16, citing, inter dia, Practical Concepts, 811 F.2d at

1548, 1551-52 & n. 19. Intheface of thisargument, plaintiffs again find themsdves & avirtud loss for
words. Their sole argument for denying relief on this ground is that vacating the default judgment will not

advance the specific foreign policy objective identified by the government in Practical Concepts, that of

encouraging foreign nations to gppear in our courtsin cases brought under the FSIA. Id. at 1552. SeeH.

Dismiss Opp. @ 6.
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Whether or not that is so, plaintiffs argument still fails, because Practical Concepts nowhere seizes

on that Ingle interest as the sole foreign policy judtification for vacating a default judgment. Rether, the
Court of Appedsobserved generdly that "[i]ntolerant adherence to default judgments againgt foreign setes
could adversdly affect this nationis relaions with other nations,” in addition to "undermin[ing] the State
Department's continuing effortsto encourage. . . foreign sovereignsgeneraly to resolve disputeswithinthe
United States legal framework." 811 F.2d at 1551 n. 19. Refusing to consder other foreign policy
interests that the government identifies as grounds for vacating a default judgment would not bein kegping
with the deference owed to the Executive Branch in the redm of foreign affairs. See Reganv. Wdd, 468

U.S. 222, 242-43 (1984); United Statesv. Pink, 315 U.S. 203, 230 (1942); Belk v. United States, 858

F.2d 706, 710 (Fed. Cir. 1988). Accordingly, the default judgment should be vacated under Rule
60(b)(6), as well as Rule 60(b)(4).
. THIS CASE SHOULD BE DISMISSED, BECAUSE PLAINTIFFS

CANNOTPREVAIL ON THE CLAIMSTHEY SEEK TO LITIGATE IN THIS
COURT.

A. TheFlatow Amendment GivesPlaintiffsNo Causeof Action Against Iran
That They May Pressin Derogation of the Algiers Accords.

The United Statesreiteratesthat, in light of H.R. 2500, 8 626(c), the government no longer relieson
foreign sovereign immunity as a bads for dismissng plaintiffs cdams. At the very leadt, as of section
626(C)'s enactment on November 28, this Court has been vested with subject matter jurisdiction to
adjudicate plaintiffs daims. That sad, plaintiffs clams till must be dismissed, for they are barred by the
legal prohibitions enacted pursuant to the Algiers Accords.

In keeping with the United States obligations under the Algiers Accords, federd law (Executive

Order No. 12283, and its implementing regulations, 31 C.F.R. § 535.216(a)), prohibits plaintiffs"from
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prosecuting . . . any cdlam againg the Government of Iran arising out of events.. . . rdating to: (1) [t]he
sazure of the hostages on November 4, 1979; [or] (2) [their] subsequent detention .. .." Plantiffs
nonetheless maintain that the so-caled FHlatow Amendment suppliesacause of action that they may pursue,
notwithstanding these prohibitions. M. Dismiss Opp. at 11-12. However, asthe United States observed
previoudy, the plain language of the Flatow Amendment provides the victims of terrorist acts a cause of
action againg the"officid[s], employeds| or agent[s] of aforeign state’ who commit such acts, not against
the foreign Sateitsdf. See Gov't DismissMem. at 20-21. Statutory andlysis beginsin dl cases with the
language of the statute, and if the meaning is clear, then the andysis ends there aswell, and the court's sole

function is to enforce the statute according to itsterms. Hartford Underwritersins. Co. v. Union Planters

Bank, N.A., 530 U.S. 1, 6 (2000); Harbor Gateway Comm'l Property v. EPA, 167 F.3d 602, 606 (D.C.

Cir. 1999).
Tacitly conceding that they cannot overcome thislegd hurdle, plaintiffstry to Sdestep it. Rather
than offer textua support for their interpretation of the Hatow Amendment (for thereis none to be found),

they point to Elahi, 124 F. Supp. 2d at 106; Ddiberti v. Republic of Irag, 97 F. Supp. 2d 38,43 n. 1

(D.D.C. 2000), and Hatow v. Idamic Republic of Iran, 999 F. Supp. 1, 12-13(D.D.C. 1998), as cases

where "judges of this Court . . . have imposed judgments againgt foreign state sponsors of terrorism.” Fl.
Dismiss Opp. a 11. None of these cases, however, based its andys's on the language of the Flatow

Amendment. Both Elahi and Ddiberti Smply cited the decison in Flatow, 999 F. Supp. at 12-13, asthe

bass for their conclusons, whereas Flatow itsdf, rather than examine the plain language of the Satute,

atempted to glean itsmeaning from the separate legidative higtory of the Antiterrorism Act. A court should
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not subgtitute its reading of legidative history for the plain meaning of the language that Congress choseto

enact asthe law. Eagle-Picher Indus,, Inc. v. EPA, 759 F.2d 922, 929 (D.C. Cir. 1985).

Paintiffs argue further that Iran may be held lidble here under atheory of ratification. F. Dismiss
Opp. & 12. Ratification isacommon law doctrine of agency "in which aprincipa is deemed to adopt the

previoudy unauthorized actions of hisor her agent . . .." Schofield v. Firss Commodity Corp. of Boston,

793 F.2d 28, 36 (1st Cir. 1986); see dso Fed. Enter., Inc. v. Greyhound Leasing & Fin. Corp., 849 F.2d

1059, 1062 n. 5 (8th Cir. 1988). But where*thelanguage of [agtatute] isphrased so asto limit rather than
expand the range of potentid violators,” thus precluding direct liability againg the named defendant, “it is
ingppropriate to use theories of vicarious ligbility to accomplish indirectly wheat the statute directly denies”
Schofidd, 793 F.2d at 32-33. In other words, where Congress has prescribed in the statuteitsalf the class
or classes of personswho may be held liable thereunder, aplaintiff may not invoke common law theories of
vicarious liahility to extend the law’ s reach beyond what the satute itself alows.

Thus in Yelow Bus Lines, Inc. v. Locd Union 639, 883 F.2d 132 (D.C. Cir. 1989), the case

relied on by plaintiffs, the D.C. Circuit held that the defendant union could be hdd lidblein tort for mdidous
destruction of property, based on evidencethat it had ratified the acts of vandalism committed by itsgriking
members. 1d. a 136. But, citing Schofied, the Court of Apped srefused toimpaosevicarious lidlity onthe
union under the RICO datute, because doing so would have been “ directly at odds’ with statutory language
that placed limits onwho could properly be sued for violating the statute’ sproscriptions. Id. at 140. Inthis
case, the plain language of the Hatow Amendment limits the “range of potentia violators,” Schofield,793

F.2d at 33, to the “officids, employees or agents of aforeign state.” As aresult, the sate of Iran itsalf
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cannot be held liable under the Hatow Amendment, either directly, or indirectly through the doctrine of
ratification.

Thefact remains, too, that evenif the Flatow Amendment could be construed as creeting acause of
action againg a foreign date, plaintiffs remain barred under the Algiers Accords and their implementing
regulations from prosecuting clams againg Iran that arise from the events underlying thiscase. See Gov't
DismissMem. a 22-23. Paintiffs have presented no argumentsto the contrary, nor have they pointed to
anything in the language or legidative higory of the Hatow Amendment that even remotely suggests a
congressona purpose to abrogate the Algiers Accords, or any provisons thereof. See Transworld

Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243, 252 (1984) (“[a] treaty will not be deemed to have

been abrogated or modified by alater statute unless such purpose on the part of Congress hasbeen clearly

expressed”); Weinberger v. Rosg, 456 U.S. 25, 32 (1982) (gpplying the same rule of congtruction to an

internationa executive agreement).l’
B. There Is No Conflict Between the Algiers

Accords and the Antiterrorism Act of 1996.

It comes as no surprise, therefore, that instead of championing the Hatow Amendment against the

Algiers Accords, plaintiffs attempt to portray the case as a contest between the Algiers Accords and the

U Paintiffs assert in passing that Iran could aso be held liable here under Didtrict of Columbiatort
law. P. DismissOpp. a 12. Obvioudy, federa law implementing the Algiers Accords supersedes D.C.
tort law, just as it superseded the contract claims of the complaining partiesin Dames& Moorev. Regan,
453 U.S. 654, 663-64 (1981), and Chas. T. Main Internationd, 651 F.2d at 802-03.
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Antiterrorism Act of 1996. According to plantiffs, it is the government’s contertion that the Algiers
Accords“trump” the Antiterrorism Act, Pl. Dismiss Opp. at 6, and they devotemuch effort to the argument
that “the conflict between the Algiers Accords and the Antiterrorism Act . . . must beresolved in favor of
Congress” 1d. at 7. See gengdly, id. at 6-10. Thisargument isdeeply confused, becauseit completely
falsto gppreciatethe fundamenta distinction between jurisdiction to hear aclaim, and the substantivelaw to
be applied in adjudicating the claim.

Thereisno conflict between the Antiterrorism Act and the Algiers Accords, and the govermrmat hes
not contended otherwise. As rdevant here, the Antiterrorism and Effective Death Pendlty Act of 1996,
Pub. L. 104-132, §221, 110 Stat. 1214, 1241 (entitled “Jurisdiction for Lawsuits Againgt Terrorist
States’) created a new exception to foreign sovereign immunity under the FSIA, codified at 28 U.S.C.
8 1605(a)(7). In so doing, it extended the jurisdiction of the federal courts to permit them to hear clams
agang designated terrorist states for the acts of terrorism that they sponsor. See Elahi, 124 F. Supp. at
106; Flatow, 999 F. Supp. at 12-13. But, as plaintiffs have acknowledged, the Antiterrorism Act did not
itsdlf create acause of action for the victims of terrorist states’ offenses, id., and plaintiffs here have looked
elsawhere (to the Flatow Amendment) to find one. See F. Pretrid Brief a 8 (Gov't Exh. 6).

In complete contrast, both the Supreme Court and the D.C. Circuit have held that the provisonsof
the Algiers Accords and ther implementing regulations that extinguish the dlams of American natiords
agang Iran condtitute “ substantive law governing” the cases, such as this one, that fal within their reach.

Dames & Moore, 453 U.S. at 685; American Internationd Group, 657 F.2d at 441. In so holding, both

courtsexplicitly rgected argumentsthat the Algiers Accords represent an improper effort by the Executive

Branch to define the jurisdiction of the federd courts. Dames & Moore, 453 U.S. at 685-86; American
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Internationd Group, 657 F.2d at 444. (Plaintiffs themsalves refer repeatedly to the Algiers Accordsasa

“meritsdefense” E.g., Pl. Dismiss Opp. at 6, 13.)

There can be no conflict, then, between the Algiers Accords and the Antiterrorism Act, because
each is directed to a separate and independent legal issue not addressed by the other -- the merits of
plantiffs clams, onthe one hand, and jurisdiction to adjudicate the meritsof plaintiffs clams, onthecother.

Whether or not this Court has jurisdiction over plaintiffs clams has no bearing on the legd effect of the
Algiers Accords on those clams. Whether or not the Algiers Accords extinguish plaintiffs daimshasno
bearing on the jurisdiction of this Court to decide that issue. There is Smply no conflict between the
Antiterrorism Act and the Algiers Accords to be resolved.

It doesthe plaintiffsno good, then, to assert that federal Statutestake precedence over internationd

executive agreements, Pl. Dismiss Opp. a 6, citing Gerling Globa Reinsurance Corp. of Americav. Low,

240 F.3d 739 (Sth Cir. 2001), or to invoke the doctrine of lex posterior, id. a 7, citing Comm. of United

SaesCitizensLiving in Nicaraguav. Reagan, 859 F.2d 929 (D.C. Cir. 1988). Such rulesof construction

would come into play only as needed to resolve a genuine conflict between a federa statute and an
internationd lega agreement, and herethereisnone. Gerling, 240 F.3d at 751 (“assum[ing] that aconflict
exigs between the Holocaust Act and the Swiss-U.S. Joint Statement . . . Congress' action controls’);

Committee of United States Citizens, 859 F.2d a 936 (“incongstencies’ between tregties and statutesmust

be resolved in favor of the lex posterior).
Likewise, it does not advance the plaintiffs cause to observe thet their clamsinvolve the “type of
conduct” that Congress had in mind when it passed the Antiterrorism Act. Pl. DismissOpp. a 8-9. That

only goesto show that Congress meant thefederd courtsto havejurisdiction over causesof actioninvolving
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this type of conduct (assuming the other conditions under section 1605(a)(7) have been met), not that
Congress created such acause of action whenit passed the Antiterrorism Act. Itisaso of no moment that
Congress expresdy intended this exception to foreign sovereign immunity to goply retroactively to past acts
of terrorism. Pl. Dismiss Opp. a 9-10. Regardlessof the Satute’ stempora reach, it does not touch upon
the merits of plaintiffs clams, and therefore creates no conflict with the mandate of the Algiers Accords.

In the same vein, plaintiffs dso attempt to portray the case as a contest between the Algiers
Accords and the FSIA, as originally enacted in 1976. Without citation, plaintiffs assert that Congress
intended the FSIA to function as a “Satutory barrier to further encroachments by the State Department
upon thedoctrine of sovereignimmunity,” by superseding “ executive agreementswith foreign sovereignsto
expand the defense of sovereign immunity.” Pl. Dismiss Opp. at 17.

Thisargument, gpparently inspired by plaintiffs flawed higtorica account of the FSIA asameasure
enacted to“oust” the State Department from the process of making sovereign immunity determinations, sse
supra at 8-9, has been heard before and was squardly regjected by both the Supreme Court in Dames &

Moore, and the D.C. Circuit in American Internationa Group. In both cases, the complaining parties

argued that the Algiers Accords represented an improper attempt by the Executive Branch to circumscribe
the jurisdiction of the federa courts to hear their clams, and in both cases the courts disagreed. They
concluded ingtead that the Algiers Accords “smply effected a change in the law governing” those clams.

Dames & Moore, 453 U.S. at 685; American Internationa Group, 657 F.2d at 441-42.

Moreover, both Dames & Moore and American International Group explicitly regected the

proffered interpretation of the FSIA as prohibiting the Presdent from settling clams of United States

nationals againg foreign government, noting that the same Congress that enacted the FSIA had dso
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“rejected severd proposals designed to limit the power of the President to enter into executive agreements,

induding clams settlement agreements.” Dames & Moore, 453 U.S. at 685-86; American Internationa

Group, 657 F.2d at 444. See dsoChasT. MainInternationd, 651 F.2d at 813-14 & n. 23. TheAlgiers

Accords are no more in conflict with the jurisdictiona provisons of the FSIA than they arein conflict with
the jurisdictional provisons of the Antiterrorism Act.

Haintiffs are right that Iran should accept responsibility for the moraly repugnant acts of hostage-
taking and torture committed againgt them. But redress cannot be had in this forum, owing to the legd
commitments made by this nation in order to free the hostages from captivity. The Supreme Court’s

eloquent observationsin Chew Heong v. United States, 112 U.S. 536, 539-40 (1884), remain vaid today:

There would no longer be any security . . . no longer any commerce between markind, if

[nations] did not think themsalves obliged to keep faith with each other, and to perform

their promises * * * Adde from the duty imposed by the Congtitution to respect treety

dtipulations when they become the subject of judicia proceedings, the court cannot be

unmindful of the fact that the honor of the government and people of the United Statesis
involved in every inquiry whether rights secured by such stipulationsshdl be recognized and
protected [internd quotations and citations omitted)].

In consequence of the dutiesimpaosed upon this Court by the Congtitution, and respect for thelegdl
undertakings of our government with foreign nations, the default judgment must be vacated, and plaintiffs
clams must be dismissed for falure to State a clam that survives the United States commitments made
under the Algiers Accords.

1.  THE OBLIGATION OF PLAINTIFFS COUNSEL TO DISCLOSE
ADVERSE AUTHORITY IN THE CONTROLLING JURISDICTION.
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In its Order dated October 31, 2001, the Court instructed plaintiffs to address two questions in
their oppogtion to the United States motion to dismiss: (1) whether plaintiffs counsd have a heightened
duty to disclose to the Court any adverse controlling authority given theex parte nature of the proceedings
inthiscase; and (2) whether plaintiffs counse violated that duty to disclose, and if so, the gppropriate action
for the Court to take. The Court directed the United States to address the same questions in its reply
papers, and to respond to the plaintiffs arguments. The United States wishes to be clear that it is not
seeking sanctions or disciplinary action of any kind againgt plaintiffs counsd, but responds as follows to
plaintiffs submissions, as the Court has directed.

The Didtrict of ColumbiaRules of Professional Conduct are made applicable to counsd appearing
beforethis Court by LCvR 83.12(b) and 83.15. Ruleof Professiona Conduct 3.3(a)(3) (referred to herein
collectively with its counterpartsin most U.S. jurisdictions as Rule 3.3) provides.

A lawyer shdl not knowingly fail to disclose to the tribund legd authority in the controlling

jurisdiction not disclosed by opposing counsel and knownto thelawyer to be dispositiveof a

question at issue and directly adverse to the position of the client.

There are precedents holding that counsel's professiona respongihility to disclose adverse authority

is"correspondingly greater” in an ex parte proceeding. Time Warner Entertainment Co., L.P. v. Does, 876

F. Supp. 407, 415 (E.D.N.Y. 1994); Jorgenson v. County of Lolusia, 625 F. Supp. 1543, 1548 (M.D.

Fla. 1986), aff’d after remand, 846 F.2d 1350 (11th Cir. 1988); The Western Co. of N. Am. v. Oil and

GasComm'nof India, No. 85-9858, 1986 WL 7776, *1 (S.D.N.Y. July 7, 1986). However, these cases

involved ex parte gpplications for temporary restraining orders, or smilar proceedings, wherethe plaintiffs
and their counsdl decided on their own to proceed in an ex parte fashion, see Time Warner, 876 F. Supp.

at 408; Western Company, 1986 WL 7776, * 1, and, thus, arguably assumed greater responsbility for
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disclosng adverse authority. In this case, by contrast, these proceedings took on an ex parte character
because of the defendants' choice not to appear in the case, despite plaintiffs having repeatedly provided
notice to them of thelitigation. Under these circumstances, itisnot clear that Rule 3.3 placesaheightened
duty on plaintiffs counsd to disclose adverse authority (athough in cases againgt foreign dates, where
litigation sometimes mixes with our nation’ sforeign affairs, thereisdl the more reason for courtsto remind
counsd of their duty, and what is expected of them as areault).

Heightened or not, the duty exigts, and Rule 3.3. has been violated if counsd "knowingly” failsto
disclose to the court "legd authority” thet is (1) "in the controlling jurisdiction,” (2) "not disclosed by
opposing counsd," and (3) "known to thelawyer to be [ dispositive of aquestion at issueand [b] directly
adverse to the pogition of the client.”

Asathreshold matter, "legd authority" that must be disclosed under Rule 3.3 includesnot only prior

judicia precedent, but statutory authority aswell. TimeWarner, 876 F. Supp. at 415; Hdev. Sklodowski,

No. 87-8817, 1988 WL 61184, *3 (N.D. Ill. June 2, 1988); Western Company, 1986 WL 7776, * 1.

SeeasoBaker v. Barbo, 177 F.3d 149, 155 (3d Cir. 1999). Accordingly, there seemsno reason why the

duty of disclosure should not o encompass an internationa legal agreement such asthe Algiers Accords,
or itsimplementing federd regulations, 31 C.F.R. § 535.216(a). Because federd law is controlling here,
these authorities lie "in the controlling jurisdiction.”

Asto whether plaintiffs counsd failed to disclose these authorities, plaintiffs correctly observethat
they have severd times cited Peranger in their submissonsto this Court asaprior D.C. Circuit decison
holding that sovereign immunity barred the hostages clams againg Iran. See Plaintiffs Memorandum of

Points and Authorities in Support of Motion for an Order Striking the Government's Filings [etc.], dated
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November 5, 2001 ("M. Strike Mem."), a 16. Undeniably, Peranger makes reference to the Algiers
Accords and to the fact that they "extinguished [the hostages] clamsagainst Iran.” 729 F.2d at 837. But
s0 far as the government is familiar with the record of this action, plaintiffs themsdves did not previoudy
discloseto the Court either the provisonsof the Algiers Accords, or their implementing federd regulations,
that prohibit plaintiffsfrom litigeting their daimsagaingt Iran. Plaintiffsdo not gppear to maintain otherwise.
See Pl. Strike Mem. at 16; Pl. Dismiss Opp. at 20.

Obvioudy, the United Statesregardsthe Algiers Accords and their implementing federd regulations
aslegd authority that is"directly adverse’ to plaintiffs pogtion thet they are entitled to maintain their clams
agang Iran, aswdl asauthority that is"dispostive of [the] question.” Theissuethen becomeswhether the

falure to disclose this authority was "knowing" within the meaning of Rule 3.3. See Golden Eagle Didtrib.

Corp. v. Burroughs Corp., 801 F.2d 1531, 1540 (9th Cir. 1986). It is here, as one distinguished

commentator has observed, that Rule 3.3 "brigtlg]s| with interpretiveissues” CharlesW. Wolfram, Modem
Legd Ethics, § 12.8, at 682 (1986).

It may fairly be asked whether legd authority is "known' to counsdl to be "directly adverse' and
"digpogtive" if anonfrivolous argument can be madeto distinguish it, or that later authority has superseded

it. Seeid. at 682. Some courts have taken abroad view of counsd's obligation. E.g., Smithv. Scripto-

Toka Corp., --- F. Supp. --- , 2001 WL 1359760, *4 (W.D. Pa. 2001); Massey v. Prince George's

County, 918 F. Supp. 905, 908 (D. Md. 1996) ("[€]ven if one assumes for the sake of argument that [a
controlling precedent] could befactudly distinguished* * * whenever [acontrolling case] comesanywhere

closeto being relevant to adisputed issue, the better part of wisdom isto citeit and attempt to distinguish

it").
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Other courts, together with legd commentators, have adopted a narrower outlook, observing that
the duty to disclose adverse authority under Rule 3.3 should not be interpreted so asto creete a conflict
withthe duty of counse to represent their clientszedoudy. Golden Eagle, 801 F.2d at 1541, 1542 (whilea
lavyer may not feign ignorance of authorities that render his argument meritless, no rule requires that the
lawyer, in addition to advocating the cause of hisdlient, sep into the shoes of hisopposing counsd tofinddl
potentiadly contrary authority, and then into the robes of the judge to decide whether the authority is

digtinguishable); Wolfram, Modern Legal Ethics, 8 12.8 at 681.

For their part, plaintiffs argue that the Algiers Accords are not digpositive of their daims on the
ground that the Algiers Accords are a"merits defense” that Iran waived onceit fell into default. P, Strike
Mem. at 21; Pl. Dismiss Opp. a 20. The government disagrees, of course, at least in the sense that the
United States as intervenor is entitled to raise the Algiers Accords as grounds for dismissa of plaintiffs
claims, and that, as such, they are digpostive here. But the question remainswhether, prior to the United
States intervention, the Algiers Accords were "known" to plaintiffs counsd to be dispostive, given
counsd'sview that Iran, the only party entitled at that time to raise the Algiers Accords as adefense to the
action, had instead waived that defense. The answer will turn in part on how broadly the Court interprets

theduty of disclosureunder Rule 3.3. Compare Golden Eagle, 801 F.2d at 1542 to Massey, 918 F. Supp.

at 908.
Regarding the action the Court should takeif it findsthat plaintiffs counsd violated Rule 3.3, "courts
have approved disciplinary action againg atorneys who knowingly fall to disclose controlling authority.”

Contintental Lab. Prod., Inc. v. Medax Intll, Inc., No. 97-359, 1999 WL 33116499, *15 (S.D. Cd. Aug.

12, 1999) (citing cases). On frequent occasion, however, courts have aso gpparently concluded that the
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purposesof Rule 3.3 are served smply by registering their dissati sfaction with counsd'somissons, and their
expectation of more careful compliancein thefuture. See Smith, 2001 WL 1359760, * 4-5; United States
V. Crumpton, 23 F. Supp. 2d 1218, 1219 (D. Colo. 1998); Massey, 918 F. Supp. at 909-10; Matinv.

Nationsbank of Georgia, 1993 WL 345606, *6-7 (N.D. Ga. Apr. 6, 1993); Hde, 1988 WL 61184, * 3.

Because the government is not seeking sanctions or other disciplinary action againgt plaintiffs
counsdl, and isless than perfectly acquainted with the prior proceedingsin this maiter, it is difficult for the
United Statesto express aview asto what action by the Court iscadled for, if any. However, it ssemsfar
to observe that the Court should take into account whether atruly "knowing” falure to disclose adverse
controlling authority has occurred, Golden Eagle, 801 F.2d at 1541, or whether, lessegregioudy, the case
is one where attorneys seeking the best outcome for their clients smply faled to follow "the better part of
wisdom" in bringing pertinent authority to the Court's atention. Massey, 918 F. Supp. at 908.

CONCLUSION

For the foregoing reasons, the August 17, 2001 default judgment should be vacated, and

plaintiffs claims should be dismissed, with prejudice.
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