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MEMORANDUM OF LAW I N SUPPORT OF
THE UNI TED STATES' MOTI ON FOR RECONSI DERATI ON

Nonparty the United States of America respectfully
submts this nmenmorandum of law in support of its nmotion for
reconsi deration, pursuant to Local Civil Rule 6.3, of the
Court’s Decision and Order dated October 31, 2001 and entered
Novenber 1, 2001 (the “Decision”) insofar as the Decision gave
effect to the service of process by delivery of papers to
def endant s Mugabe and Mudenge.

PRELI M NARY STATEMENT AND PROCEDURAL BACKGROUND

This action all eges egregi ous m sconduct by
Zi nbhabwe’ s President, Foreign Mnister, and ruling party. The
United States has made subm ssions herein solely as a nonparty
seeking to vindicate the strong interests of the United States
in protecting the conduct of international relations from

harms that would result from any erosion of inmunities



af forded visiting foreign heads of state and di pl omats.
Toward that end, the United States filed a Suggestion of
| munity to informthe Court that individual defendants Migabe
and Mudenge enj oy both head-of-state and di plomatic i nmunity
fromthis action, and that those individuals’ inmmunities under
t hese doctrines render theminmune fromthe service of
process, as well as fromsuit. One result of this immunity
from service would have been to invalidate plaintiffs’
pur ported service on ZANU- PF t hrough delivery of papers to
Mugabe and Mudenge during those officials’ visit to the United
States in Septenmber 2000.

In its Decision, the Court recogni zed that
def endant s Mugabe and Miudenge enjoy both head-of-state and
di pl omatic imunity fromthis action. The Court therefore
di sm ssed cl ai ns against them Further, the Court recognized
that the immunities held by Migabe and Miudenge rendered them
“inviol abl e under international |aw and treaty obligations of
the United States. However, the Court disagreed with the
United States’ contention that Migabe and Mudenge were i nmmune
from service of process, both by virtue of their head-of-state
inmmunity and pursuant to treaty. Rather, the Court held that
service on a head-of-state or diplomt could be effective, at

| east “where a head-of-state or diplomt would not be



subj ected personally to a foreign court’s jurisdiction nor
exposed to liability in that court.” Decision 106. The Court
therefore found that the delivery of papers to Miugabe and
Mudenge constituted effective service on Zi nbabwe’'s ruling
party, ZANU-PF; ordered that default judgment be entered
agai nst ZANU- PF; and order that an inquest be held to
determ ne the anount of damages owed by ZANU-PF. 1d. at 130.
The United States respectfully submts that the
Court shoul d reconsider and anend the Decision insofar as it
hel d that non-inmmune entities may be served by delivery of
papers to individuals who possess inviolability under
applicable treaties and who are affiliated with the non-i nmmune
entity.* The Decision does not cite, and is contrary to,
clear and binding authority requiring courts to give “great

wei ght” to the Executive Branch’s reading of treaty terns,

! The United States also respectfully disagrees with the
Court’s rejection of the contention that the Court was bound
by all aspects of the Suggestion of Immunity, including its
advi ce that Miugabe and Mudenge enjoyed head-of-state immunity
fromservice of process for all purposes. See Decision 98
(rejecting “the further contention that the doctrine requires
courts to give conclusive effect to the State Departnent’s
advice with regard to the appropriateness of service of
process upon a head-of-state as it arises in this case”);

Deci sion 97 (nothing “confer[s] upon the State Departnment the
function of defining the full reach of the concept of
inviolability”). The United States expressly reserves al
rights of appeal in this regard, but does not seek to
relitigate the issue in the present notion.



including the one at issue here. This holding is particularly
harnful both because it encroaches on the Executive Branch’s
authority over matters of treaty interpretation and the
conduct of foreign affairs, and because, contrary to the
Court’s assessnment, the Executive Branch anticipates that the
Decision will interfere with both the conduct of foreign
relations and the dignity of office required to be afforded

di pl omats and foreign | eaders.

DI SCUSSI ON

THE COURT SHOULD RECONSI DER
AND CHANGE | TS HOLDI NG THAT | NVI OLABLE
DI PLOVATS AND HEADS- OF- STATE ARE SUBJECT TO SERVI CE

Local Civil Rule 6.3 establishes the nmechani sm for
litigants in this district to seek reconsideration through
notions “setting forth concisely the matters or controlling
deci si ons whi ch counsel believes the court has overl ooked."
Local Civil Rule 6.3. On such a notion, a party nmay not
"advance new facts, issues or argunents not previously

presented to the Court." Morse/Diesel, Inc. v. Fidelity &

Deposit Co. of Ml., 768 F. Supp. 115, 116 (S.D.N. Y. 1991).

The Governnment respectfully submts that the Court
“overl ooked” and failed to give the legally-required “great
wei ght” to the Executive Branch's construction of

“inviolability” as that termis used in the Vienna Convention



on Diplomatic Relations. The Governnent inforned the Court
that “the State Departnent considers that personal
inviolability under Article 29 of the Convention precludes the
service of conpul sory | egal process on diplomatic agents,”
Gov't Reply Mem 34, and, further, observed settled precedent
that “the nmeaning given [treaty provisions] by the departnents
of governnment particularly charged with their negotiation and
enforcement is given great weight.” 1d. at 34 (citing

Kol ovrat v. Oregon, 366 U. S. 187, 194 (1961)); see also Gov't

Reply Mem at 31-32 (citing Sumtonmo Shoji Anerica, Inc. v.

Avagl i ano, 457 U.S. 176, 184-85 (1982) (where parties to
treaty agree to nmeaning of a treaty provision, and
interpretation “follows fromthe clear treaty | anguage[, the
court] nust, absent extraordinarily strong contrary evidence,

defer to that interpretation”), and citing 767 Third Avenue

Associ ates v. Permanent M ssion of Zaire, 988 F.2d 295, 301-02

(2d Cir. 1993) (“federal courts nust defer” to treaty
interpretation advanced by United States and not contradicted
by any signatory to treaty)). This authority reflects clear
and binding rules of judicial construction of treaty terns,
including the applicable Article 29 of the Vienna Convention,
by which courts are required to give an extrenely high degree

of deference to Executive Branch treaty constructions.



The Deci sion neither cites this authority nor
exhi bits any deference whatsoever to the Executive Branch’s
construction of the relevant provision, in contrast to its
explicit discussion and rejection of the Governnent’s separate
contention that the Court was bound to follow the Executive
Branch’s political foreign policy determ nation enbodied in
t he Suggestion of Imunity as to the effectiveness of service
on Mugabe and Mudenge. The Court’s failure to take into
account the separate basis for decision, nanmely that courts
must give “great weight” to Executive Branch treaty
interpretations, likely controlled the outcone of the Decision
as to the effectiveness of any service of process on Migabe
and Mudenge.

The Executive Branch’s construction of
“inviolability” is logical, and is fully consistent both with
the applicable treaty provision, and with the Vienna
Convention as a whole. Moreover, as the Decision recognizes,
there is “limted case law’ construing inviolability as it
relates to service of process, Decision 95-96, and what case
law there is indicates that service may not be effected on
inviol able officials. See Gov't Reply Mem 33-34 (citing Aidi

V. Yaron, 672 F. Supp. 516, 517 (D.D.C. 1987); Lafontant v.

Aristide, 844 F. Supp. 128, 130 (E.D.N. Y. 1994); Vulcan lron




Wrks v. Polish Am WMachinery Corp., 472 F. Supp. 77, 78

(S.D.N. Y. 1979)); see also Hellenic Lines, Ltd. v. More, 345

F.2d 978, 980-81 (D.C. Cir. 1965) (“the purposes of diplomtic
immunity forbid service” on an anmbassador even where summons
at issue did not purport to join action against ambassador
personal |y, but rather purported to join action agai nst
foreign sovereign state which the anbassador represented)

(citing Vienna Convention, Art. 29); Geenspan v. Crosbhie,

1976 WL 841 (S.D.N. Y. Nov. 23, 1976) (service of entity
t hrough i nmune officials “patently inproper”) (citing Hellenic
Li nes).

The decisions in Hellenic Lines and G eenspan are

particularly significant in light of the Court’s distinction
of the “limted case |law’ on point on the basis that here the
def endant to be bound by the service of process is a non-

i mmune entity whose representative happens to enjoy inmmunity
and inviolability. See Decision 95-96. The plaintiff in

Hell enic Lines was a shi pper who sought to sue the governnent

of Tunisia for damages arising out of an alleged delay in
transit caused by that nation. The plaintiff secured a
summons to be served on a Tunisian anmbassador, who was not a
def endant, with the intended effect of joining issue against

Tunisia itself. As noted above, the D.C. Circuit squarely



hel d that the ambassador’s diplomatic inmmunity “forbid[s]
service” on him even for the |imted purpose of giving notice
to a separate entity with which the anbassador unquesti onably

was affiliated. Hellenic Lines, 345 F.2d at 981. Simlarly,

in G eenspan plaintiffs sought to sue a Canadi an province, and
attenmpted to serve process on visiting Canadi an officials.
The Court held that such service of process was “patently

i mproper.” 1976 WL 841 at *2 (citing Hellenic Lines).

| ndeed, the Second Circuit, in interpreting
“inviolability” as the termis used in treaty provisions
concerning the prenises of diplomatic m ssions, characterized
the termas “advisedly categorical” and “strong.” 767 Third

Avenue Associ ates, 988 F.2d at 298. Further, the Circuit held

it was error for a district court to read into “the
del i berately spare text of the Vienna Convention . . . an
exception of its own making.” [1d. The Decision nmakes an

i dentical error, and should be anmended to cure it.?2

2 The Government is also concerned that the Court may

have m sconstrued the Governnent as having supported an
interpretation of the treaty that would permt persona
service on di plomats who do not have substantive underlying
immunity (e.g., the Article 31(1) exceptions). The United

St at es subm ssi on does advise that a diplomt who is not
imune fromthe civil jurisdiction of United States courts by
virtue of the limted exceptions to inmmunity under Article
31(1) is subject to conpul sory | egal process. However,
because that situation was not presented here, the United

8



Finally, even setting aside — wi thout waiving for
pur poses of appeal — the Governnment’s disagreement with the
Court’s conclusion that it had authority to assess foreign
policy judgnents enconpassed in the Suggestion of Inmmunity, we
note that the Court’s failure to give deference to the
Executive Branch's treaty interpretation is likely to
interfere with the conduct of foreign affairs, contrary to the

Court’s conclusion that deem ng service effective here serves

an “overarching end . . . at negligible sacrifice of the
| eader’s public dignity . . . , and w thout hindrance to the
performance of governnmental roles.” Decision 107.

On a practical level, the ruling will give rise to

vexatious and enbarrassing assaults on the dignity of foreign
| eaders and di pl omats, as individuals who wish to protest or
hum liate such officials will be able through sinple artifice

to plead a conpl aint agai nst a nongovernnmental entity with

States expressed no view as to what nethod of service (e.qg.,
by certified mail or through the diplomatic channel) would be
consistent with the diplomt’s personal inviolability.

Rat her, because Miugabe and Mudenge have immunity w t hout
exception, the United States informed the Court that no form
of service upon themis perm ssible under the treaty.



which an official allegedly is affiliated, and then to
publicize and stage a highly-visible service of process on the
visiting dignitary. Contrary to the Decision s suggestion
that such a service of process would cause m ni nal

i nconveni ence, the diplomt or other official would be
significantly diverted from performance of his or her foreign
relations functions. At a mnimm he or she would need to
take the time needed to ascertain the significance of the
docunents, to decide whether |ocal counsel should be
consulted, both on the validity of service on an inviolable

i ndi vi dual under | ocal |aw, and on any other issues arising
under the local legal system to determ ne what action on his
part, if any, the papers required, and finally to take such
action as mght be required in the circunstances.

Moreover, the United States anticipates that such a
practice would give rise to sharp diplomatic protest, not only
from nati ons whose | eaders are targeted with such incidents,
but from other nations which will be apprehensive about their
officials being subjected to simlar incidents, and even from
the United Nations if representatives to that organization are
i nvol ved. Such incidents also raise serious security issues,
a critical and undeni abl e aspect of the conduct of diplomacy.

Finally, the United States has grave concerns about the

10



Deci sion’s possible inplications for the United States’s
conduct of foreign affairs overseas, by creating a
justification for other nations to subject United States
officials to service of process when functioning abroad.?

For these reasons, the Governnent’s notion for
reconsi deration should be granted, and the Decision anended to
guash all purported service on defendants Miugabe and Mudenge.

CONCLUSI ON

® The United States expressly disavows the Court’s
characteri zati on of ZANU-PF as an “intended beneficiary” of
the Government’s position here. Decision 99. It is of course
true that, in the unique posture of this case, ZANU-PF stands
to benefit fromthe Governnent’s position, assum ng plaintiffs
cannot acconplish service by other neans. However, as the
United States has nade cl ear throughout these proceedings, its
purpose in making subm ssions in this matter has been solely
to protect the United States’ vital interests in ensuring the
unfettered conduct of bilateral and rmultilateral diplomacy; in
pursuing comty anong nations and, through principles of
reciprocity, proper treatnment of our representatives abroad;
and in complying with treaty requirenents to which we are a
si gnatory.
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For the reasons stated above, the Court should

reconsi der and amend its decision, and should quash service of

12



process on defendants Miugabe and Mudenge for all purposes.
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