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RELEASED IN FULL

Final Programmatic Agreement

1
2 Among
3 The U.S. Department of State,
4 U.S. Army Corps of Engineers,
5 -U.S. Department of Agriculture, Forest Service
6 U.S. Department of Agriculture, Natural Resources Conservation Service,
7 - North Dakota State Historic Preservation Officer,
8 " Minnesota State Historic Preservation Officer,
9 _ Wisconsin State Historic Preservation Officer,
10 Fond du Lac Band of Lake Superior Chippewa,
11 - Leech Lake Band of Ojibwe, and
12 : Enbridge Energy Company, Inc.
13 Regarding the Enbridge Energy, Limitcd Partnership Alberta Clipper Project
14
15

16 WHEREAS, the U.S. Department of State (DOS) receives and cmsidcrs'applicatimis for
17  permits for cross border oil pipelines pursuant to the authority delegated by the President of the
18  United States under Executive Order (EO) 13337 (69 Federal Register 25299); and

20 WHEREAS, on May 14, 2007, the DOS received an application for a Presidential Permit from
21 Enbridge Energy Limited Partnership (Enbridge) for the Enbridge Alberta Clipper Pipeline
22 Project (Project) to cross the border from Canada-into the United States; and - -

24 WHEREAS, the Project consists of construction of approximately 326 miles of crude oil

25  pipeline in North Dakota, Minnesota, and Wisconsin, with associated aboveground facilities
26  (such as pump stations, transmission facilities, and substations), and ancillary facilities (such as
27  lateral pipeline, terporary workplace areas, and pipe storage and contractor yards); and

20 WHEREAS, DOS has determined that issuance of 2 Presidential Permit for the Project triggers
30 review under Section 106 of the National Historic Preservation Act (NHPA) (16 U.5.C. 470f, as
31  amended) and its implementing regulations, “Protection of Historic Propertics,” (36 C.F.R. Part
32 800);and . | C

‘34 WHEREAS, the DOS has determined that a Progmmmatic Agreement (PA) for the Project is

35  necessary. The effects on potential historic properties cannot be fully assessed prior to the

36  issuance of the Presidential Permit for the Project, because access to some Project areas has been
37  denied by landowners, minor expansions of the Area of Potential Bffect (APE) are anticipated
38 but have yet to be determined, and the identification of some Traditional Cultural Properties .
39 (TCPs) by tribes that are consulting parties will not be completed prior to the issuance of the

40  Presidential Permit; and . i - : .

42  WHEREAS, this PA sets forth procedures for consultation related to the identification and
43 evaluation of historic properties in portions of the APE that have not yet beeni surveyed and for
44  the determination of eligibility, assessment of effects, resolution of adverse effects, and post-
45  review discoveries throughout the entire APE, as necessary, that has not been accomplished to

46 date;and | : .
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WHEREAS, in accordance with 36 C.F.R. §§ 800.4(b)(2) and 800.5(2)(3), this PA cstablishes
the process by which the DOS will complete the identification, evaluation, and assessment of
Project effects on historic propertics; and :

WHEREAS, the St. Paul District, U.S. Army Corps of Engincers (USACE) is cvaluating a
permit application for the Project o place structures in, under, or over navigable waters of the .
U.S. pursuant to Section 10 of the Rivers and Harbors Act of 1899 (33U.S.C. §403) and for the
placement of dredged or fill material in waters of the U.S. pursuant to Section 404 of the Clean
Water Act (33 U.S.C. §1344; see 33 C.F.R. Part 323). The issuance of a permit under either
statute would be a federal action associated with the undertaking that requires compliance with
Section 106 of the NHPA and 36 C.F.R. Part 800; and ,

WHEREAS, the Natural Resources Conservation Service (NRCS) bas determined that it retains
rights to a 2.3 acre portion of two Wetlands Reserve Program (WRP) (16 US.C. § 3837 et sexq))
easements in the State of North Dakota and that the installation and maintenance of the Project
pipeline on'these WRP casements is a federal action associated with the undertaking that requires
compliance with Section 106 of NHPA and 36 C.FR. Part 800; and

WHEREAS, the United States Forest Service (USFS) has determined that the Project, which
crosses the Chippewa National Forest (CNF) will require consistency with the CNF Land And
Resource Management Plan and is a federal action. associated with the undertaking that requires
compliance with Section 106 of NHPA and 36 CF.R. Part 800; and .

WHEREAS, DOS, USACE, USFS, and NRCS have agreed that the DOS will be the lead
federal agency for purposes of Section 106 of the NHPA in accordance with 36 C.F.R. §
800.2(a)}2); and - '

WHEREAS, on June 18, 2008, the DOS detenmined, in consultation with parties to this PA, that

. the Project APE extends from Neche, North Dakota, through the state of Minnesota, to Superior,

Wisconsin, and includes a 140 foot wide corridor, collocated along the existing Enbridge
pipeline facilities/easements, extending from the centerline of the outermost existing Enbridge

. pipeline, except for a proposed spread that departs from the existing ROW 1o the west and south
* of the Fond du Lac Reservation and then re-joins the existing Right of Way (ROW). Also

inclhuded in the APE are project related access roads, trangmission facilities and corridors,
environmental crossings, temporary work spaces or construction areas, pipeline reroutes, and

appurtenant facilitics that may fall outside of the- 140 foot corridor and may not be contiguous;
and |

WHEREAS, the Project bisects the Leech Lake Indian Reservation of the Leech Lake Band of
Ojibwe (LLBO) a federally recognized Indian Tribe that exercises its inherent governmental

. anthority within the exterior boundsries of the Reservation; and

WHEREAS, the Leech Lake Indian Rescrvation overlaps with the CNF; and

WHEREAS, the LLBO Tribal Historic Prescrvation Officer (THPO) has assumed Section 106

Alberta Clipper Project
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review responsihilities for archacological sites under Section 101(d)(2) of the NHPA for the
Project APE that occurs within the exterior boundaries of the Leech Lake Indian Reservation
consistent with 36 C.F.R. § 800.2(c)2)(i}(A); and

WHEREAS, the Project bisects the Fond du Lac Chippewa Reservation that contains property
held in trust hy the United States Government for the Fond du Lac Band of Lake Superior
Chippewa (FDL), a federally recognized Indian Tribe that exercises its inherent governmental
authority within the exterior boundaries of the Reservation; and

WHEREAS, the FDL have appointed a designated representative (FDL Contact) to consult with
the DOS regarding the Project and the potential for impacts to historic properties within the
exterior boundaries of the Fond du Lac Chippewa Reservation consistent with 36 C. F.R. §

800.2(c)2)(IXB); and

WHEREAS, the DOS has initiated consultation with the LLBO THPO, FDL, and the State
Historic Preservation Officers (SHPO) of North Dakota, Minnesota, and Wisconsin concerning
the determination of the APE and the identification, evaluation, and treatment of historic
properties; and

WHEREAS, the DOS has reviewed culturat resource reports that cover nearly all of the Project
APE and received concurrences regarding eligihility and non-eligibility of cultural resources
from the FDL (pending), LLBO THPO, North Dakota SHPO, Minnesota SHPO (pendmg), and
Wisconsin SHPO; and

WHEREAS, to date, the DOS has determined, with the concurrence of the LLBO THPO, North
Dakota SHPO, Minnesota SHPO (pending), and Wisconsin SHPO that the Project willnot
adversely effect any of the historic properties identified in the cultural resource reports
referenced in Attachment G and as noted in the tables in Attachment H; and

WHEREAS, the United States Government has a unique trust relationship with Indian tribes, as
set forth in the Constitution of the United States and by numerous treaties and provisions of law
including, hut not limited to, the NHPA, the American Indian Religious Freedom Act
(“AIRFA”), the Native Amencan Graves Protection and Repatriation Act (“NAGPRA™), the
Archaeological Resources Protection Act (“ARPA") and the Treaty of LaPointe (10 Stat. 1109)
and many others; and

- WHEREAS the federal and state agencles, ‘and the consultmg parties on this project recogmze

that the TCPs potentially affected by this project, some of which may be determined to be -
bistoric properties for the purposes of Section 106, are vital to the preservation of endangered
tribal resources, Indian cultuml hcnmge, and traditional lifeways for present and future -
generanons, and

WHEREAS to promote and  support govemment-to-govcmmcnt relationships with federally
rccogmzed sovereign nations, the DOS is undertaking, through consultation as required in 36
C.F. R Part 800 and other federal authorities, to work in partnership with the consultmg tribes

FINAL Programmatic Agreement ' 3 - " Alberta Clipper Project
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and other signatorics to address and find solutions for the issues of concern on the Project
whenever practicable and appropriate; and ' :

WHEREAS, Enbridge wishes to coopetate with the DOS and other federal agencies, who fully
intend to fulfill their responsibilities to establish and maintain relationships with federally
recognized Indian tribes for the purpose of building stable, long-term working relationships
which result in positive, mutually understood and beneficial solutions to common situations; and

'WHEREAS, Enbridge, which will construct the Project pipeline, has pacticipated in consultation

and has been invited by DOS under 36 C.F.R. §§ 800.2(c)(4) and 800.6(c)(2) to sign this PA as
an invited signatory; and s .

WHEREAS, DOS invited the Indian tribes listed in Attachment B to participate in conseltation;
and ' T

WHEREAS, the Bois Fortc Band of the Minnesota Chippewa, the Flandreau Santee Sioux
Tribe, Ho-Chunk Nation, the Fond du Lac Band of Lake Superior Chippewa, the Forest County
Potawatomi, the Fort Peck Tribe, the Leech Lake Band of Ojibwe, the Lower Sioux Community,
the Mille Lacs Band of Ojibwe, the Red Cliff Band of Lake Superior Chippewa Indians of
Wisconsin, the Red Lake Band of Chippewa Indians, the Sisseton Wahpeton Oyate Sioux, the
Spirit Lake Tribe, the Standing Rock Sioux, the Upper Sioux Commueity, and the White Earth
Band of Ojibwe have participated in the consultation for the development of this PA and DOS
has invited them to concur in this PA, in accord with 36 C.F.R. §§ 800.2(c)(2) and 800.6(c)3);
and

WHEREAS, on April 8, 2008, the DOS notified all consulting parties it itended 10 use the
NEPA public process to mect the public process requirements of Section 106 of the National
Historic Preservation Act (NHPA) as permitted under 36 C.F.R. 800.2(d); and

WHEREAS, in accordance with 36 CE.R § 800.6(2)(1), the DOS has notified the Advisory
Council on Historic Preservation (ACHP) that there is the potential for an adverse cffect, and the
ACHP has chosen to participate in the consultation pursuant to 36 C.F.R. § 800.6(a)(1)(iii);

NOW, THEREFORE DOS, USACE, USFS, NRCS, ACHP, LLBO THPO, FDL, ahd North
Dakota, Minnesota, Wisconsin SHPOs, and Enbridge agree the following stipulations will be
implemented in order to take into account the effect of the project on historic properties and to

. satisfy all responsibilitics under Section 106 of the NHPA.

STIPULATIONS .

The DOS, in consultation with the USACE, USFS, and NRCS,'Wﬂl easure that the following
measures are carried out * - - _

L. : FEDERAL AGENCY RESPONSIBILITIES

FINAL Programmatic Agreement .. 4 . " Alberta Clipper Project
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A. DOS will incorporate this PA into its dects:ona] process on any Presidential pmmt it
may issue for the Enbridge Alberta Clipper project and will include in any permit it
issues on the Enbridge Alberta Clipper project a condition that Enbndge fabide by its
commitments under] this PA.

B. ‘USACE USFS, and NRCS shall attach this PA as 2 condition of agency approval for
any Federal act:on (i.e. periit, license, etc.), associated with this undertaking. .

C. Identification and evaluation studies and treatment measures required under the terms
of this PA will be carried out by or under the direct supervision of a professional(s)
who meets, at a minimum, the Secretary of the Interior's Historic Preservation

Professional Qualification Standards (48 FR 44716, September 29, 1983;"36 CFR.
Part 61 (Appendix A)). Additional professional qualification standards for
archaeologists are contained in Attachment L

D.- For identification and evaluauon studies, and treatment measures required under the
terms of this PA developed by Enbridge, DOS shall ensure these studxes and
treatment measures take into account the following:

1. the ACHP's Section 106 Archaeology Guidance (2007);
2. the ACHP's Policy Statement Regarding the Treatment of Burial Sltes Huwman
Remains and Funerary Objects (Febraaty 23,2007);

3. applicable SHPO guidance and standards;

4. the Secretary of the Interior’s Standards and Guidelines Sfor Archaeology and
Historic Preservation (43 FR 44716-42, September 29, 1983) with additional
guldance from 36 C.E.R. Part 800 (as amended through August 5, 2004)
concerning tribal properties of religious and cultural. slgmﬁcance and the
National Register Bulletins No. 38 and No. 41. noted below;
the “Treatment of Archaeological Properties” (ACHP 1983); .
the Guidelines for Reporting on Cultural Resources Investigations for Pipeline
Projects” (Federal Energy Regulatory Commission, Office of Energy Projects,
December 2002); . -

. 7. ACHP,NPS, NATHPO “Tribal Consultat:on Best Practices in Hxstonc
Preservation” (May 2005);
8. National Register Bulletin No. 41, “Guidelines for Evaluatmg and chlstenng
- €emeteries and Burial Places™;
-9, Natmnal Register Bullctm No. 38 “Gmdelmcs for Evaluaung and Documcntmg
Traditional Culturat Properties”;’
10. Wisconsin State Statute 157.70 (Wisconsin Burial Sites Act);
11. North Dakota Century Code §23-06-27 and administrative rules North Dakota
Ad:mmstrauve Code Chapter 40-02-03; . .
12. Section 307-08 of the Minnesota Private Cemeterics Act
13. State Archaeologist’s Procedures for Implementmg ermesora s Prwate
Cemeteries Act; and
14, Applicable state guidelines conceming the identxﬂcatxon eva!uauon, and
treatment of historic propertics.

h Lh
P
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Il.. CONFIDENTIALITY

DOS, USFS, NRCS, and USACE will safeguard information about historic properties of
religious and cultural sngmﬁcance to Indian tribes, including location information, or information
provided by Indian tribes to assist in the identification of such properties, as requested by Indian
tribes, to the extent allowed by Sectnon 304 of NHPA [16 U. S C. 470w3] and other applxcable

Jaws.
III. DEFINITIONS

Coordination Plag: A plan (more fully explamed in Stlpulatlon V.B.) that dwcn'bes the

- coordination of construction with identification and evaluation of cultural rcsoun:u, treatment of
_adverse effects, and protection of unantmlpated dJ.SCOVGI'lCS . .

" Concurring Parties: An invited ‘consulting party-to this PA that agrees with the content of the

PA. The refusal of a concurring party (o sign the PA does not invalidate this PA as noled in 36
C.F.R. § 800.6(cX3). Concumng parties may ot temunate the PA.

Construction spread: A construction unit or segment ofa pipeline alignment or comidortobe

determined-by Enbridge pn'or to construction.

. Consulting Partiés: Partics that have consultauve roles in the Sectlon 106 process, as defined in’
.36CFR.§8002(c) : .

_Cultural Resource: Locations of human activity, occupation, or usage that contain mntenals

structures, or landscapes that were used, built, or modJﬁed by people.
Data Recov gg[ The recovery of archaeologlcal information from a historic property subject to

* dn adverse effect.

Determination gf Effect: A determination made by a federal agency in regaxds toa PrOJect’
. effect upon a historic pmperty as defined in 36 CF.R. Part 800

Determination of Ehg;blhg, A determination made by a federal agency in regards toa cultnral' -

- resource's eligibility for inclusion in the National Register of Historic Places (NRHP) and more

funy described in 36 C.F.R. Part 60 and 36 C.F.R. § 800. 160)(2).

Effect; An alteration to the characteristics of a historic property qualifying it for inclusion in or
eligibility for the NRHP (see 36C. F R. § 800. 16(1))

Environmental Impact Statement; An analysxs of a major federal action’s cnﬂmnmental impacts |
conductcd under the auspices of NEPA

Hlstgng gmp_e_:y “Any prehlstonc or historic dlsmct, site, building, structure, or. object included

“in, or ehgible for inclusion in, the NRHP mamimned by the Secrctary of the Intcnor This term

SECTION T June 09, 2009
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includes artifiicts, records, and remains that are related to and located within such propertics.

The term includes properties of traditional religious and cultural importance to an Indian Tribe or
Native Hawaiian organization and that meet the National Register criteria (see 36 CF.R. §

800.16(1Xa)).

Invited Signatory: The DOS has invited Enbridge to be a slgnatory to this PA pmsuant to 36
C.F.R. § 800.6(c)(2). The refusal of any invited signatory to sign thc PA docs not invalidate the
PA.

Mgn'iml_n' ig Plan: A plan (more fully described in Stipulation V.D.) that identifies appropriate
areas for monitoring construction by professionals under the supervision of individuals that mect
the professional qualifications in Stipulation L.C. The plan’s principal goal is to reduce the -
potential for impacts to unidentified historic propertlm : _

Sigpatory Parties: All signatorics to this PA, which includes the DOS, NRCS, USACE, USFS,
LLBO THPO, FDL Contact, and the SHPOs of North Dakota, Minnesota, and Wisconsin and
Enbridge. (Signatory partics include the federal agency(ies), SHPOs, THPOs (or designee) if the
undertaking is carried out on Tribal Jand or affects historic properties on Tribal land, and also .
any ltmtcd signatories [not including mv:ted ooncumng parties}). '

Traditional gmltural Property: . A district, site, building, structure, or object that may be chgible
for inclusion in the NRHP that derives its significance from its association with cultural practices

* or beliefs of a living community that (a) are rooted in that community’s history, and (b) arc

important in maintaining the contmumg cultural identity of the comnmmty ‘I‘CPs are more fully
defined in NRHP Bulletin #38

Treatment Plan: A plan developed in consultation with the parties to this PA that identifies the
minimization, and mitigation measures for historic properties located within the APE that will be
adversely affected by the Project.

IV. CONSULTING PARTY REVIEW OF DETERMINATIONS, COORDINATION
PLANS, MONITORING PLANS AND TREATMENT PLANS.

A. General

1. Pursuant to the p;occdurcs set forth in Stlpulatlon 1v, DOS will afford signatory parties
and consulting partics an opportunity to consult on the identification and evaluation of
historic propeitics and on the development of treatment plans to resolve adverse cffects
to historic properties. This consultation will include identification and evaluation of
historic properties of religious and cultural significance to Indian parties, assessment of
Project cffects, coordination plans, monitoring plans, and the treatment plans prepared

" for adversely affected historic properties that have not been completed and reviewed
_ prior to the release of the Final EIS. Review penods will vary and are stipulated below.

B ‘Shortened Review Penod and Concun'ence

FINAL Programmatic Agrccmem R | Alberta C!ipp& Projeci
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. Ifno coxﬁments from signatory parties and concurring parties are received By DOS
following a determination of eligibility or effect, and a given review penod has ended,
the DOS may assume concurrence.

. All review periods noted for DOS determinations in this PA may be shortened when all
signatory parties to this PA agree in writing (letter or email) that an abbreviated review
period is warranted and appropriate notification is provided. Concurring parties to the
PA may only comment on the shortened review period. The DOS will take into account
and respond to comments submitted by concurring parties. If objections arc submitted by

- RS- N - PUR S B
[ o

10. :  agignatory party, then the DOS will work to resolve the objection. If the DOS caunot
11 - resolve the objection within five days of recciving the objection, then the ongmal review
12 pcnod listed in the apphcable PA stipulation shall be maintained. .
- 13 :
14 C. Tnbal Consultation with Enbndge
15
16 1. .The DOS as léad agcncy will remain responsible for conducting government-to-
17 - government consultation with Indian tribes, unless the tribe agrees, in writing, to consult
- 18 directly with Enbridge. Tribes shall notify the DOS through a letter or other written
19 agreement, that it is the intention of the tribe to consult and coordinate directly with
- 20 ‘Enbridge concerning the identification and evaluation of potential historic properties as
21 reported in fieldwork reports, coordination plans, monitoring plans, treatment plans, as
22 well as evaluation of potential historic propcrties and resolution of adverse effects to
23 historic propertics, If disagreements arise from consultation between the tribes and
24 Enbridge, the Tribes and/or Enbridge will forward the nature of the disagreements to the
25, DOS. . The DOS shall attempt fo resolve the disagreements, If unable to resolve the
28, ' dlsagreem-t, the tribes and DOS shall resolve them through the process outlinedin
27 Stipulation X. [The DOS shall remain responsible for carrying out all supulatlons of this
28 PA.
29

30 V. ALBERTA CLIPPER PROJECT - PIPELINE CON STRUCT ION

i1 A Identification and Evaluation of Historic Properties

32
33 " 1. For those areas not previously surveyed due to a lack of access, as listed i m
34 Attachment A of this PA, and for areas added to the APE due to Project
. 35 .. modifications, the DOS, in consultation with the signatory partics and consulting
" 36 * partics, will complete the identification and evaluation of historic properties within
37 - the APE, assess cffects; and resolve any adverse effects to those historic propertics
38 prior to the initiation by Enbridge of construction in the vicinity of an un-surveyed
39 ‘ pmpcnymaccordancemth 36CFR.§§ 8004through 800.6..
- 40
41 .. - a. The DOS will notify the signatory parties and consulting partics that a scopmg
42 period for cultural resource investigations has been initiated. The DOS will take
43 into account all scoping comments from the signatory parties and oonmltmg
44 : . parties. ‘Consultation after this sco;nng period will follow the requirements of
45 - Stlpulauon V. A l
45 L
FINAL Programmatic Agreement 8 - " Alberta Clipper Project
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b Dunng scoping for cultural resource mvesngatwns, the DOS will rely on

2.

information on historic properties of religious and cultural significance (which may :
include TCPs) submitted by Indian tribes to DOS within thuty (30) days of scoping .
notification (with appropriate documentation).

Aﬁer this PA is executed and in addition to the consultation required in Stipulation -
V.A.1., DOS will develop a summary of the results of all identification and
evaluation fieldwork and determinations of eligibility and effect completed for

' 'unsurveyed segments of the APE quarterly to update the Section 106 documentation

for this Project. A summary of eligibility and effect detcmnnanons for the Project to
date is included in Appendix H of this PA.

2. The first summary of results will be submitted to DOS by Bnbridge. DOS shall

distribute the summary to the signatory parties and consulting parties within ninety
(90) days of the execution of this PA and every ninety (90) days thereafter oron a
more frequent basis if requested by Enbridge;

After the preparation of cultural resources reports and following the completion of
Stipulation V.A.1., Enbridge will distribute to the LLBO THPO, the FDL Contact,

- and applicable SHPQ descriptive information about identified cultural resources in

GISformataswcllastheﬁnalctﬂumlmourccreports

B. Coordmauon Plan

1L

In the event Enbndge cannot completc the :dennﬂcanon and evaluation of historic
properties prior to the initiation of construction activities in & construction spread,
Enbridge will develop and submit a Coordination Plan, consistent with Stipulation
V.A, to DOS for review and approval. Coordination Plans will not be used on
t‘ederal lands within the CNF, .

a. This plan shall describe measures that will Jbe implemented to ensure that adverse

cffects that may result from vegetation clearmg and construction activitics are
avoided pending the completion of identification and evaluation of cultural -
resources. This Coordination Plan, for instance, may utilize construction exclusion
zones, so that construction activities, or construction-related activities will not -
occur in, or immediately adjacent to areas where investigations to identify and
cvaluate cultural resources, and/or treat historic properties have yet to be
completed.

In addition, the plan will include a schedule for all proposed activities and
‘recommended measures for the protection of unanticipated discoveries in_
accordance with Attachments C, D, and E, as approptiate. ‘

The DOS _shhn make the coordination plan available to consulting parties and
signatory parties for a thirty (30) day review period once it has received the plan

. from Enbridge. DOS shall take into account comments received prior to approving

FmALngrmmucAgmmmt S g " Alberta Clipper Projoct
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the plan for mxplementanon. The DOS-approved Plan will be mcorporated into all
construction documents and mplmented accordingly.

C. Monitoring Plan

Prior to the commencmnent of construction, Bnbndge -ghall prepare and submit a
Project-wide Monitoring Plan for DOS to review and approve. After DOS receives
and reviews the plan, the DOS shall make the Monitoring Plan available to
‘consulting parties and signatory parties for a thirty (30) day review period. DOS
shall take into account comments received prior to approving the plan for
implementation. The DOS-approved plan will be prepared prior to construction and
incorporated into all construction documents and implemented accordingly.

a, Thxsplan shall describe measumtobeunplmentedmmasmatareappropnate .
. for monitoring, as determined by DOS in consultation with the signatory parties
and the consulting parties. Consultation w:I] oceur during the thirty (30) day
review period. described imnV.C.l.

b. Any historic. properues identified by Enbridge will be treated in accordance with
Stipulation V.A. and for human remains Attachments C, D, and E shall apply

c. ! Construction momtonng will be perfonned by a professional who meets the

qualification standards for archacology established in Stipulation 1.C. Other types
of experience with construction monitoring and/or-traditional cultural knowledge
may be substituted fordcgrees required by the Stmdards at the discretion of the
'DOS. .

d. The Monitoring Plan shall outline the criteria used to select areas for monitoring,
identifies opportunities for Indian tribes to participate as monitors during Project -
construction in aréas appropriate for monitoring, outlines the protocols for monitor
participation in the Project, and that includes the appropriatc Unanticipated
Discoverics Plan that is.consistent with Stipulation VI. The Monitoring Plan shat}
include sufficient mapping such that arcas to be monitored are clearly delineated.

e. - Enbridge will unple.ment the Final Momhonng Plan for the Pro;ect, as appmved by
. DOS . .

D. Treatment Plan

1.

Avoidance of" advcrse effects to hlstonc ptopcmes shall bc the prcfemed treatment,
All avoidance and minimization measures shall be presented in the cultural resource
reports on identification and evaluation results consistent with Stipulation V.A.1. In
consultation with the signatory partics and consulting parties, the DOS will finalize-
the proposed avoidance measures and Enbndge shall implement the ﬁnal avoidance
and minimization measures. - '
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1. Environmenta! Inspector (EI): Prior to initiating vegetative clearing or construction
in any spread, Enbridge shall obtain a written notice to proceed with construction
from the DOS. Enbridge shall submit to DOS a certification from the EI of

* compliance with any Coordination Plan, Monitoring Plan, and any Treatment Plan
that has been developed for that spread or a statement that implementation of any of
these plans is not applicable to that particular spread. ;In meeting this responsiblhty ‘

- the EI will rely on the technical expertise of professionals who meet the standards
established in-Stipulation 1.C. to prepare the Coordination Plan, Monitoring Plan, -
and/or Treatment Plan, report on cultural resource monitoring along the corridor, and
report on the disposition of unanuctpated discoveri¢s made during construction to the

- DOS and consulting parties and signatory partics, The DOS shall require that '
Enbridge retain a professional who meets the standards establ:shed in Supulaucn L C _
on an on-call baszs for the dumtlon of Pro;ect constructlon . . ‘

a. TheEl will momtor constmehon acuwues on-site and prepare a dmly log repomng
* ‘to Enbridge on activities performed to unplem-t the terms of this PA,as =~ - -

-appropmte

b. . Enbndge will ensure ﬂmmgh the consnueuon documents that thc E.I wﬂl possess
“the authority to stop construction in the event of an inadvertent dwcovety in. .
. _aeeo:dancemthSnpulauonVI.AandAuachmemsC D, andE. ' o

2. Trammg' In consultation Wlﬂ!l DOS Enbndge will ensure the EI reoewesappropnate

- training in historic preservation and identification of historic properhes from a g

" professional who meets thé standards established in Stipulation LC in orderto- - . -
perform the requircments of this PA. Enbridge also will provide an appropriate level
of training in historic preservation and identification of historic properties conducted
by a professional who meets the standards established in Stipulation 1.C. to all
construction personnel (including new, added, replaced workers) so that PA
requirements are understood and unanticipated discoveries quickly identified. .
Enbridge will offer this training prior to initiating vegetative clearing or constmeuon
activities on a spread, and conduct periodic refresher training during « construction of

- the spread. ‘Training shall also include the identification of and avmdanoe methods '
for sensitive tribal btologlcal species. )

i Constmctlon Conlract: Enbndge will mcorporate the terms of Supu]auon V.Dand -
 Attachments C, D, and E into construction documents toensure thatits Eland
construction contractors meet their responsibility for notification of the unanticipated
dlscovenes

" F Schedulin'g _ :
The DOS may. authonze the start of vegetatwe clearmg and constructxon for a Spreed when -

the plans prepared in accordance with Stipulations V.B., V.C., and V.D, as appmpnate have
been submitted by Enbridge and approvcd by DOS in accordance with the terms of this PA.-

FINAL Programmatic Agicemment -~ Cg2 T T Aloorts Clipper Project
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A\ UNANTIC!_P.ATED.DISCOVERIES DURING CONSTRUCTION
A. Unanticipated Diépuvcﬁps (not including human burials, rermiﬁs,_ or-funcrmy goods)

1. For the purposes of Stipulations VI.A and VLB, the “applicable federal agency” is the

L2 L) L2 I L3 0 LI LI LD LRI N NI NI NI RO N KD B0 B s it s e 1 bt e s b :
B R RS RN e RN R R R U N N R SRR el S8 cmuatan e
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, FINALProgm-nrmucAgreeuwnt T

federal agency with ownership or maniagement junsdlct:on over (real property interest
in) the land on which construction is occurring or, in the absence of such an agency
with real property interest, the DOS. For this stipulation, the USFS hasjurisdiction:
over lands within the CNF and the NRCS retains Jtmsdlcuon over two bisected
parcels that arc subject to WRP casements. '

o prrevmusly unidentified historic properties (mcludmg but uot limited to ruins,

prehistoric/historic artifacts, other archaeological remains, TCPs, and sacted sites),

‘are discovered unexpectedly as pipeline construction activities are carried out within
-. . the APE, the construction contractor will immediately halt all construction activity
. within a one-hundred (100) foot radius (or greater as appropriate) of the discovery,

notify Enbridge’s EI of the discovery and implement interim measures to protect the -
dlscovery from looting and vandahsm Wzﬂnn forty-e:ght (48) hours of the discovery, - -
the EI sl'lall . . : S :

a: inspectthe work slte to dctermme the extent of the discovery : and ensure that
conslmcnon activities have halted; .

b. clearly mark the area of ﬂne discovery;

¢. implement additioual measures, as appropriate, to protect the discovery from
looting and vandalism; this includes securing the site, immediately taking photo
documentation of the discovery, and making a brief written report of the
- discovery; .

d. notify the signatory parties'aﬁd consulting parties of the discovery and distribute
~ the written report and photo documentation to these parties; and

e. following nouﬁcat:on, construction may resume outside of the one-hundred (100)
foot (or greater as necessary) radius of the dxscovm'y

= The apphcable federal agency will have at least seven (7) calendar days followmg

notification provided in accordance with Stipulation VI.A.2, to determine the
National Register eligibility of the discovery and actions that the agency proposes to
resolve advetsc cffects (if any). The applicablc federal agency shall submit written
notice of its, detenmnanon of eligibility, assessment of cffects, resolution of adverse
effects (if any) and any associated cultural resource reports to the signatory parties

- and the consulting parties for comment. Comments concerning eligibility of the

discovery and Project effects are due within thirty (30) days from receipt of the
applicable federal agency’s notice, ‘The applicable federal agency may assume the

o ncwly discovered propc:ty to be chgible for thc National Register for the purposes of

Alberta Clxppcr Project
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Section 106 pursua.nt to 36 C.F.R. § 800. 13(0) untit the appropnate cultmal Tesources
study is c.ompleted . _

4. For properties determined ehgible pursuant to Stlpulat:on VIA3, the applicable
federal agency shall ensure that:

o L - a. .umely ﬁled recommendations ofconsultmg parties and slgnatory parﬁcs are taken
" ~info account prior to granting approval of the mswthatEnbndgc wxll
~ implement to resolve adverse effects. -

N R N Y R

'b. Enbridge carries out the approved measures prior to resuming construction
activities in the location of the discovery. Enbridge shall provide documentation
B " to the apphcable federal agency of execution of approveéd measures. Following

e 1ssueavmttennot1cetopmcwdtoEnbndgeandshallpmwdccopws‘ofthc
‘_wnttennoucetoallslgnatorypamﬂnndconsulmpamﬁ '

discovery, Enbridge submits a final report to the applicable federal agency for
distribution to signatory parties and consulting parties describing implementation -
of the actions taken in accordance with Stipulation VI.A and, as appropriate, the .
analysis and interpretation of recovered information. The applicable federal -
. - agency shall consult with consulting parties and signatory parties prior to. _
- _approval of the report. Signatory parties and consulting parties shall have tlmty
Dl (30) days to review thie applicable federal agency’s findings and the report and
©» submit comments to the apphcable federal agency. = .. )

28 5. D:spnte Resolution for Unantlczpated Discoveries: The applicable federal agency
29 will seek and take into account the recommendations of the ACHP in resolving any
30 disagreements that may arise regarding resolution of adverse effects. The applicable
3l federal agency will use the contact information provided in Attachments C, D, or E in
© 32 order to notify the ACHP. Within fifte¢n (15) days of receipt of such a written request
33 and a report that outlines the nature of the disagreement and the findings of the
34 applicable federal agency, the ACHP will provide the applicable federal agency with
35 . recommendations on resolving the dispute. The applicable federal agency will take
36 - . into accountany timely filéd recommendations provided by thc ACHP in makmg a.
37 . -final decision about bow to proceed.
38
39 - B Unanticipated Discovery of Human Burials and Remains, and Fu'nerary Objects
40 .
41 B Wheu Natnvc Amenca.n human remains, funerary objects or objects ofcultural
42 patrimony are unexpectedly discovered during construction of the Project on federal
43 ‘ o tribal lands within the APE, Enbridge shall notify immediately the federal agency
44 _ with jurisdiction, or, with respect fo tribal lands, to the responsible Tribal official -
45 consistent with the Native American Graves Protection and Repatriation Act
FINAL Programmatic Agreement " Alberta Clipper Project
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review and acceptance of the documentation, the applicable federal agency shall - - - -
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UNCLASSIFIED

(NAGPRA) [25 U.S.C. 3001 et, seq.] and its implementing regulations, 43.C.F.R.
Part 10, as.-well as other agency Trcalment Plans and policies, as appropriate, .

2. The applicable federal agency shall be responsxblc in eonsultatlon with tbe Indian
tribes and with the professional assistance of an archacologist that meets the
Standards outlined in I.C., for making the determination regarding the Native

- American or non-Native American status of the human remains. For: human remains

discovered on the Chippewa National Forest, Attachment D of this PA skall apply.
For human remains identified within the exterior bouindaries-of the Leech Lake
Reservation and the Fond duLac Chlppewa Reservation, Auachment Eof this PA

shall apply.

-.-x e+ 3.~ Non-Native American hmnan burials and remains, and fnnarary objects dlwovergd on - :

. federal lands within the APE will be treated by the applicable federal agency in
- .accordance with applicable federal law, taking into account the ACHP’s Policy

- o . Statement on the Treatment of Burial Sites, Human Remains and Funeraty Objects

. (February 23, 2007) aswell as other agency Twatment Plans and pohcxes as *
appropnate ) . o

4. Enbndge will treat human bunals and remains dmcovered on non-federal land in
accordance with the provisions of Attachment C, and any applicable state laws, such
as Section 307-08 of the Minnesota Private Cemeteries Act, Wisconsin State Statute
157.70 (Wisconsin Burial Sites Act), or North Dakota Century Code §23-06-27 and
administrative rules North Dakota. Administrative Code Chapter 40-02-03, In-

Ry - -+ .- determining appropriate actions to be carried out DOS will be guided by the ACHP's = .+

- "Policy Statement on the Treatment of . Buria! Sites, Human Remains and Funerary .
Objects (February 23, 2007). .

VIL CURATION.

A, Federal agencies will curate any amfacta, materials or records that are not sub_]ect to
NAGPRA or other federal law but are resulting from archacological identification and
mitigation conducted on federal lands under their jurisdiction in accordance with 36
" CF.R.Part79, “Curanon qf Federalb’-Owned and Admim‘:tered Archaeological
Co!lectmns . L.

B. Enbridge will rem'm' all artifacts recovered from private lands to the respective landowner
after analysis is complete, unless applicable state law requires otherwise. Enbridge will
encourage and assist landowners in donating any returned artifacts to a local curation

-facility-identified by the respective SHPO andlor THPO, FDL Contnct, or apphcable
tribal representative if on tribal lands. ;

C. Federal agencies will détemﬁne the disposition of human burials, human remains and
funerary objects in accordance with applicable federal law.

oo T T UNCLASSIFIED T e
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VI REPORTING - |
A. Within a year of completmg plpchne construction in a spread, Enbndge will submlt a
comprehenswc draft report to DOS describing the results and findings of the

implementation of the actions and plans specified in Stxpnlauons V.A through D,
_ including Attachments C, D arid E.- The DOS shall review the draft report and distribute

o thcrcporttothesmmmrypmtesmdeonsuﬂungpamuforﬂuﬂy(w)dayrewcwand

comment. Enbridge shall address timely comments and recommendations in preparauon
of the Finat Comprchmslvc Report for that spread. Following the cormment period,
Enbm_ige will revise and submit the final report to DOS for review and approval.

IX MONITORING MLEMENTATION OF THE l’A

Each qunrtcr i‘ol!owmg the cxecuhon oflhls PA until it cxpues oris tmmnated, the DOS w:ll e s m v
.. provide the consulting parties ind signatory parties to this PA a progress report smmmmzmg the i 4' 3 s

- -work catried out pursuant to its terms. Such report will include any scheduling changes g
proposed, any problems encountered, and any disputes and objections received in the eﬁ‘orts to

carry out the terms of this PA. DOS will maintain and update a list of the current contacts forthe -
consulting part:es and sxgnatory parues to be dxstn"butcd at each quaruerly report. S -

X. DISPUTE RESDLUTION ‘ ‘ : .
A “Appropnatc fedeml agcncy” refem to thc DOS USACE, NRCS or USFS as apphcab]e .-

B Should any s;gnatory of ooncurnng party fo this PA object at any time o any actlons '
proposed or the manner in which the terms of this PA arc implemented, the appropriate
federal agency and DOS will consult with such party to resolve the objection. If the
appropriate federal agency determines that such objcctmn cannot be tesolved, the

.appropriate federal agency will:

1. Notify the signatory pames and oonsultmg parties that an objecuon cannotbe
resolved.:

2. Forward all documentauon mlevant to the dlspute, including the appllcable federal
“agency’s proposed resclution, to the ACHP, signatory partics, and consulting parties
for comment. The ACHP, signatory parties, and consulting parties will provide the
appropriate federal agency with its advice on the resolution of the objection within
thirty (30) days of receiving adequate documentation. Prior to reaching a final
* decision on the dispute, the appropriate federal agency will prepare a written rﬁponse
‘that takes into account any timely advice or comments regarding the dispute from the
ACHP, signatory parties and consulting partxcs and provide them with a copy of this
wﬁrr:at]tcn response. The appropriate federal agency will then procoed according to its
decision. -

FINAL Programmatic Agreement - _ ' _ ' .16 - " Albmqipperhojea -
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- andconsultmgparuesastothecomseofactwmtmtcndstopumueatleastmnety (90) days.;: oz .-
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3 Ifﬂle ACHP does not provide i 1ts advice negardmg the dlsputc within the thmy (30)
* + . day time period, the applicable federal agency may make a final decision onthe
dispute and proceed accordingly. Prior to reaching such a final decision, the -
appropriate federal agency will prepare a written response that takes into account any
timely comments regarding the dispute from the signatory partics and consultmg ) .
, partncs, and prmndc them and the ACHP with a copy of such written rwponse i

[P  F APV SN - T .\m....- i WA AT o an s e

. ‘_ C 'Thc appropmte federal agency s rcsponsiblhtles to cany out all otheracuons subject to

. the tcrms of this PA that are not the subjcct of the dispute remain unchanged.

D. Notmthstandmg any othcr provisions of t’ne PA all s;gnatory parties retain any and all

rights to seek redress of disputes regarding this PA or its implementation in a courtof _
+~- applicable jurisdiction, except that such partics must first use the process under s+ s neideid. -
- Stipulation X.A to X.C. to attempttcreso]vc those dlsputes that fal] wntlun lhc scope af T

gl ol s ....,.\..t ‘.,\_,..“.... A LI . ST e

...1‘ -

Al

X1. DURATION

" This PA will be in force fora penod of four (4) years from the datc itis cxecuted oruntlall of

its stipulations that require action by the signatories have been carried out, whichever occurs
first. If work on this Project is not completed within four (4) years, DOS may consult with the
other signatory partics to citheramend the PA to extend its duration or modify the terms of the -

before the PA would expire.

X0, AMENDMENT

Any signatory party to this PA mayproi)osc in writing to the other signatory parties thatitbe
amended. The signatory parties will consult in an effort to reach ag'reemcut oh an amendment.

- Any amendment will be effective on the date it is s:gned by all of the s:gnatones and filed with -

the ACHP.

XIL - TERMINATION *

A If any signatory party to this PA determines that its terms will not or cannot be carried
_ . out, that party will mmednau:ly consult with the other signatory parties to attemptto -
develop an amendment to this PA pér Stipulation XII. If within thirty (30) days an .
amendment cannot be reached, any signatory may terminate the PA upon written
notification to the other signatories.’ '

B. Once the PA is terminated, and prior to work continuing on the Project, the DOS shall
request, takc into account, and respond to the comments of the ACHP in accordance with

- 3 s o
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36 CFR § 800 7(a) Followmg consultatlon vnth the ACHP the DOS will notlfy the
o signatory parties andconsulungparuesastoﬂlccourscofacuon xtmtends topumuc :

XiV . ANTI-DEFICIENCY PROVISION

e et

'd-(n.s .-.J—-

s.

Any obligation of the DOS, USACE, USFS orNRCS set forth in this PA is subject toand ... . e ot
depmdent on appropmtmns by Congress and allocatlon of sufﬁcwut funds for that pmpose e

-1
-2
3
4
-
6
7
-9

XV, -scomz OF TI-IE PA’

CA 'I'hlsPAlslumtedecopetoacuonsrelatedtomcproposedconstrucbonot'thcAlberta o
" 3. Clipper Project and related facilitics and the associated consideration-of historic ... i i o

.- « propérties, putmantto36CFR.Pmt8003ndoﬂ1cr federal laws, andls nmta'cd into- - S
o solelyfortl';mpurposes B -

RPN -'-....«.r\' ‘;‘J‘,.. . ‘.
. : Thns PA in no ‘way. restncts any of the 31gnatory pames from ) pMctphtmg in snm’lar
S actmtles w1th other pubhc or private agencics, orgamzanons. and mdmduals 7

. This PA is ne1ther a fiscal nor a funds obhgat:on document. Any endeavor mvolvmg
" -reimbursement or contribution of funds between the parties to this instrument will be
" handled in accordance with applicable laws, regulations and-procedures including those
for Federal Government procurement and printing. Such endeavors will be outlined i in .
": . separate agreements that shall be made in writing by representatives of the partiesand =1 . ;v -

. .- shallbe independently authonmdby apptopnatc statutory au!honty Tlns mstmmcnt %"‘" e LR
, doesnotprowdesuchauthonty s omr i )

| 26 XVL RESPONSIBILITIES OF PARTIES
: 27 ' .
28  All partics to this PA and their respective agencies and office will handle their own activities and
29  utilize their own resources, including the expenditure of their own funds, in pumung these
.30 objechvu unless otherwise mdcpcndently agreed upon.
31 .
- 32
33
i34 EXECUTION of this PA by the DOS USACE USFS NRCS the North Dakoia SHPO
~ 35  Minnesota SHPO, and Wisconsin SHPO, LLBO THPQ, FDL, and implementation of its ternis -
36 evidence that the DOS, USACE, USFS, and NRCS have taken into account the effects of the
37  Project on historic properlm and afforded the ACHP an opportunity to comment. -

ST
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From: Duggan, J. Brian
Sent: Tuesday, August 04, 2009 9:40 AM
To: Park, Pamela P
Cc: Schnitker, John P; EEB-A-STAFF-ASSISTANTS-DL
Subject: FW: FINAL: EEB/AM/D(S) Alberta Clipper Pipeline and the National Historic Preservation Act
SES No. 200914329 UNCLASSIFIED

Attachments: 200914329

08045915.4f

(1,012 KB)

Pamela: D signed the programmatic agreement, but did not date it. Do I have
permission to print it, add yesterday's date on the signature line, and re-gcan for
transmittal to the pipeline company, which needs the PA to secure other permits. They
still will not get their State permit until the 15 day window has run. brian

————— Original Message-----

From: Michaels, Richard C -

Sent: Tuesday, August 04, 2009 9:22 AM

To: Bengel, Douglas C; McManus, Matthew T

Cc: EEB-A-WHA-DL; EEB-A-STAFF-ASSISTANTS-DL

Subject: FW: FINAL: EEB/AM/D(S) Alberta Clipper Pipeline and the National Historic
Preservation Act SES No. 200914329 UNCLASSIFIED

————— Original Message-----

From: McPhail, Donald L

Sent: Tuesday, August 04, 2009 1:00 AM

To: SES Memoranda

Cc: TTL-D-L; TTL-D-§; TTL-F; TTL-EEB; TTL-L; TTL-INR; TTL-OES; TTL-PA; TTL-SP; TTL-WHA
Subject: FINAL: EEB/AM/D(S) Alberta Clipper Pipeline and the National Historic
Preservation Act SES No. 200914329 UNCLASSIFIED

UNITED STATES DEPARTMENT OF STATE 1
REVIEW AUTHORITY: ADOLPH H EISNER
DATE/CASE ID: 03 JUN 2010 200902435 UNCLASSIFIED
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