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RELEASED IN FULI[_|7
Schnitker, John P
From: SMiller@entrix.com
Sent: Monday, February 11, 2008 5:17 PM
To: Richard Fristik@wdc.usda.gov; mark. plank@wdc.usda.gov; Matthew. Ponish@wdc.usda.gov;

Sarah.bridges@wdc.usda.gov; laurie.ristino@usda.gov; Matthew.Judy @ftw.usda.gov,
melanie.pearson@eh.doe.gov, Carolyn.Osborne@eh.doe.gov, idean@achp.gov,

Clark Richard@epa.gov; Hessert. Aimee@epa.gov, Larry_R_Gamble@fws.gov;
meg_vanness@fws.gov; svoboda.larry@epamail.epa.gov; Pat_Carter@fws.gov,
Daniel.E.Cimarosti@nwo02.usace.army.mil; Patsy.J.Crooke@nwoOZ.usace.army.mii;
joel.o.ames@usace.army.mii; Georgeanne.L.Reynolds@usace.amy.mil;
christine.godfrey@hada army. mil; Martha.S.Chieply@nwo02.usace.army.mil, sstupka-
burda@nebraskahistory.org; bpuschendorf@nebraskahistory.org, tsteinach@bbc.net;
Judith.deel@dnr.mo.gov; david halpin@illinois.gov; anne.haaker@illinois.gov;
squinnell@nd.gov; fswenson@nd.gov, paige.hoskinson@state.sd.us, jay.vogt@state.sd.us;
pzoliner@kshs.org; tweston@kshs.org; mheisch@okhistory.org; cwallis@okhistory.org;
cultural@cherokee.org; gyeliowman@c-a-tribes.org; awindyboy@earthlink.net;
tfrancis@delawarenalion.com, sam.allen@fsst.org; mikea@fcpotawatomi.com;
cuitres@nemontel.net; bryan@fortsillapache.com; bquackenbush@ho-chunk.com;
kentcollier2000@yahoo.com, pamelahalverson@hotmail.com; Jsutterfield@miamination.com;
nataliew@millelacsojibwe.nsn.us; preservation@muscogeenation-nsn.gov,
white_jo123@yahoo.com; edgar@oglala.org; dconrad@osagetribe.org;
ahunter@osagetribe.oryg, pawneeodyssey@yahoo.com, mark.pamsh@pokagon.com,
chairmarn@ponca.com,; smassey@sacandfoxnation-nsn.gov, oyateinajin@yahco.com;
robertcampbel2005@yahoo.com; berep@swic.us; vinet@venturecomm. net;
charlotie.almanza@swst.us; jmswhitted@yahoo.com; dianne.desrosiers@swst.us;
zihe2000@hotrnail.com; kgraywater@spintlakenation.com; tero@steliarnet.com;
mentz_tim@yahoo.com, jeremycombrink33@hotmail.com, redhawk@mhanation.com;
istopp@unitedkeetoowahband.org, dedrapeau@yahoo.com; jmiller@iowanation.org;
garyr@poncatribe-ne.org; joegilies@mhanation.com; eagletrax@hotmail.com;
bdennyceo@yahoo.com; kdemuth@entrix.com; Orlando, Elizabeth A, kenneth.jessepe@Kktik-
nsn.gov; mike.koski@trow.com; justkiddn_nancy@hotmail.com; indart@access-one.com;
thpo@rte.coop; ostrra@gwic.net, shug@sicangu.com; ostnrramd @gwic.net;
ostnrrafd@gwic. net; ostbbrd @gwic.net; pbrady@mbhanation.com;
paintswalking@hotmail.corn; paintshimselfyellow(@yahoo.com; rstthpo@yahoo.com;
dancedagain03@yahoo.com, b.rencountre@yahoo.com; ayellowfat@yahoo.com,
jsmith@standingrock.org, smiller@entrix.com; kranzetta@entrix.com,
rcgoodwin@rcgoodwin.com; Conrad.fisher@cheyennenation.com;, rtrudell@santeedakota.org;
cdouglas@kawnation.com; john.murray@biackfeetplanning.org; aliceischaui@yahoo.com,

- sdteroin@spiritiakenation.com; joe.williams@ktik-nsn.gov, kfreeman@entrix.com;
jim.white@sidiey.corn; cwskye@mncomm.com

Subject: Revised Final Keystone PA
Attachments: Fina! PA 02-11-08 with markup.doc

This message is sent on behalf of Betsy Orlando at Department of State.

The Department of State (DOS) and the Advisory Council on Historic Preservation, together with other parties,
have worked in close coilaboration to produce this Programmatic Agreement (PA). DOS wishes to emphasize to
all consulting parties that while compliance with the procedures in this PA satisfies the DOS's section 106
responsibitities, it does not represent an end point the consultation process. Rather, as set forth in the PA, the

- DOS and other parties will continue their efforts to protect historic properties, including those historic properties
of cultural and religious significance to indian tribes. To that end, the DOS intends to continue its dialogue with
tribal representatives, as necessary, during the four-year term that the PA is in force, making a reasonable and
good faith effort to avoid, minimize or mitigate impacts on histaric properties.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: ADOLPH H EISNER
DATE/CASE ID: 04 JUN 2010 200902435
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« As noted in an email sent on Wednesday, February 6, 2008 at 3:53 p.m. from Entrix, some additional
changes were needed to the text of the PA that was previously provided to you as a result of comments
received from the South Dakota SHPO and the Department of State. The Department of State consulted
with the ACHP in making decisions regarding the proposed changes. A copy of the revised PA, containing
the changes, is attached. All changes to the document have been highlighted in yellow for ease of review.
An e-mail following this one will contain a clean version of the revised PA for your records. The foliowing
is an explanation of the reasons for the changes:

1. The relationship of this PA to the Presidential permit. The Department of State fully intends to comply with this
PA and to require TransCanada to adhere to its commitments in this PA. Incorporating the entire PA into the
Presidential permit, however, introduces into the Presidential permit more parties than is appropriate; the
Presidential permit is strictly between the Department of State and TransCanada and is enforced by the
Department of State directly against TransCanada. The Department of State has solved this probiem by doing
several things: (1) it plans to include in any permit it would issue for the Keystone project the condition that
TransCanada must abide by its commitments in this PA, a condition that the Department of State is fully prepared
to enforce; (2) it intends to have TransCanada sign this PA as an invited signatory; (3) it has modified the
tanguage of the PA to state that TransCanada “shall” take certain actions, in order to make clear TransCanada’s
obligations to carry out those provisions. These revisions are reflected in changes on pp. 3 (two Whereas
clauses), 7 {Stipulation V.D4.b.), 8 (Stipulation V.E2 & V.E.2.b), 8 (Stipulation V.F.4.) and 13 (Stipulation VI1.B.}.

2. Addition of a provision congerning tribal monitoring. The revision of the PA to address # 1 above provided the
Department of State with the opportunity to rectify the omission of a provision for tribal monitoring. The South
Dakota SHPO identified this omission as a major oversight. A new Stipulation V.F.3 has been added to expiicitly

address the role of tribes in monitoring during project construction.

3 Amendments. In accord with ACHP regulations, language has been added to Stipulation Xii on Amendment,
to clarify that amendments to the PA are to be dealt with by signatory parties.

4. The name of the permit applicant in the PA was wrong. The entity that has applied for a Presidential permit is .
TransCanada Keystone Pipsiine, LLC. This change has been made on page 1 of the PA.

5. Relevant regulations and processes, A few minor techriical changes were made to the PA to incorporate
references to the relevartt ACHP regulations and/or processes. These changes will be found on pp. 2 (two

Whereas clauses), 3-4 (two Whereas clauses) and 5 (Stipulation V.A ).

6. Change in the Department of State Signatory. The Department of State has determined that this PA will be
signed by the Deputy Secretary of State, John D. Negroponte, rather than by & lesser State Department afficial.

This change will be found on p. 16.

e On January 23, 2008 the South Dakota SHPO provided the following comments that were also discussed
during a conference call. We have identified specifically how the PA has been revised to address each

cohcem.

1. Stipulation IV. D. (pg 6} ~ Inciude clarification conceming sites that have not been evaluated for listing on the

National Register. .
In response to this concem, the language in this section, which is now Stipulation V.D., was revised as

follows: "I consultation with the DOS, SHPOs, and other consuiting parties, TransCanada may elect lo
consider and implement avoidance measures prior to completing the avaluation of historic properties.”

2. Stipufation V. E. (pg 7} - If possible add clarifying title to this section. We discussed *Coordination of
Construction and Historic Preservation Activifies”.
The proposed heading was added.
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3. Stipulation IV. F. (pg 8) - As discussed during the conference call add a statement conceming voluntary tribal
participation in monitoring activities.

Stipulation V.F now includes a new #3 that states: " TransCanada shall consider information provided by indian
tribes in completing the  identification of historic properties before construction begins and in preparing a
construction monitoring plan provided for under Stiputation V.F.4. TransCanada shall provide Indian tribes an

opportunity to participate as monitors during project construction.”

4. Stipulation IV, G. 2. (pg 9} Provide additional clarify on training, for example will the person conducting the
training meet the secretary of interior standards, will the training include identification of artifacts, features, etc...
Is it possible for consuiting parties to review the information to be presented? '

What is now Stipuiation V.G.2 has been revised to address these concems. Currently, it specifies that those
providing training must meet professional standards and identifies the broad goals of the proposed training.

5. Stipulation V. A. 2. (pg 8)- Does the 110-foot-wide construction corridor include the access routes,
transmission facilities and corridors, temporary work spaces, etc.?
No change to the PA; question requesting additional clarification.

6. Stipulation V.A.1.d. and B. 2. (pg 10 and 11) - The majority of the document includes indian tribes as " other
consulting parties”, but in this stipuiation they are specifically identified. It is unclear if this was intentional, but
perhaps the entire document should specifically mention Indian tribes instead of lumping them together with other
consulting parties. Please let me know if you need further clarification on this point.

indian tribes are considered consulting parties under the terms of this agreement. It is not necessary, however, for
every reference to “consulting parties” to specifically reference Indian tribes..

7. Stipulation V. C. 2. (pg 12) - What is the applicable federal law for the treatment of non-Native American

human remains?
If there is no law then there is no issue.

8. Stipulation Vi. B. (pg 12) - Who will be responsibie for curation fees associated with the donation of artifacts to

a curation facilities? Is it possible to encourage landowners to donate artifacts to an Indian tribe.
The owner of the artifacts is responsibie for curation fees. Under the terms of this agreement it should be

possible to donate artifacts to @ tribal curation facility.

9. Stipulation X. and Xli.(pg 14) - " the DOS, RUS, USACE, NRCS, FSA and USFWS must either (a) execute,
as appropriate, an MOA or PA pursuant to 36 CFR part 800.6 or 800.14(b), respectively, or (b) request, take into
account, and respond to the comments on of the ACHP in accordance with 36 CFR § 800.7." This sentence does

littie to clarify these stipulations.
This is standard ianguage used by the ACHP for these administrative provisions.

10. See attachment for comments conceming Attachment C and D.

The SHPO's revisions made it clear that the construction contractor should be responsible for stopping
construction immediately upon the discovery of a historic property and for implementing protective measures. The
US Army Corps of Engineers and other parties suggested a similar change to Attachments C and D as well as
what is now Stipulation Vi. The exact language proposed by the South Dakota SHPO was not adopted, however,
the PA was revised to make it the responsibility of the construction contractor to stop work immediately and

implement interim protective measures when there is an unanticipated discovery of a historic property.

o Lastly, we would note that the guidance provided in Entrix's email of February 6, 2008 at 3:53 p.m. is in
eror. Because of the changes made above, all signatory parties need to re-sign this document on the
appropriate signature page and transmit that signature page to the Department of State. All
responses from signatory parties are to be mailed within 3 working days of this e-mail. Due to the
time difference, this e-mail will be considered sent on Tuesday, February 12, therefore the signature page
must be mailed by Friday, February 15. A package is being ovemnight mailed to you with a hard copy of
this agreement, your signature page, and a retum envelope to the Department of State.
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Concurring parties may submit their signature anytime during the execution of the PA (Stipulation XI pg. 14).

Thank you for your commitment to ensuring the preservation of historic properties. We look forward to continuing
to work with you. !f you have any questions, please contact Betsy Orlando at (202) 647-4284,

orlandoea2@state.gov.

2/11/2008 UNCLASSIFIED
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RELEASED IN FULL

This message is sent on behalf of Betsy Orlando at Departmenf of State.

As noted in an email sent on Wednesday, February 6, 2008 at 3:53 p.m. from ~
Entrix, some additional changes were needed to the text of the PA that was
previously provided to you as a result of comments received from the South
Dakota SHPO and the Department of State. A copy of the revised PA,
containing the changes, is attached. - All changes to the document have been
highlighted in yellow for ease of review. The following is an explanation of the
reasons for the changes:

1. The name of the permit applicant in the PA was wrong. The entity that has
applied for a Presidential permit is TransCanada Keystone Pipeline, LLC. This
‘change has been made on page 1 of the PA. :

2. The relationship of this PA to the Presidential permit. The Department of
State fully intends to comply with this PA and to require TransCanada to adhere
to its commitments in this PA. Incorporating the entire PA into the Presidential
permit, however, introduces into the Presidential permit more parties than is
appropriate; the Presidential permit is strictly between the Department of State
and TransCanada and is enforced by the Department of State directly against
TransCanada. The Department of State has solved this problem by doing
several things: (1) it pfans to include in any permit it would issue for the Keystone
project the condition that TransCanada must abide by its commitments in this
PA., a condition that the Department of State is fully prepared to enforce; (2) it
intends to have TransCanada sign this PA as an invited signatory; (3) it has
modified the language of the PA to state that TransCanada "shall” take certain
actions, in order to make clear TransCanada’s obligations to carry out those
provisions. These revisions are reflected in changes on pp. 3 (two Whereas
clauses), 7 (Stipulation V.D.4.b.), 8 {Stipulation V.E.2 & V.E.2.b.), 9 (Stipulation
V.F.4.) and 13 (Stipulation VII.B.). : _

3. Addition of a provision concerning tribal monitoring. The revision of the PA to
address the foregoing issue provided the Department of State with the

opportunity to rectify the omission of a provision for tribal monitoring. This
omission was identified as a major oversight by the South Dakota SHPO. A new
Stipulation V.F.3 has been added to expiicitly address the role of tribes in
monitoring during project construction.

4. Amendments. In accord with ACHP regulations, language has been added
to Stipulation Xil on Amendment, to clarify that amendments to the PA are to be

dealt with by signatory parties.

5. Relevant regulations and processes. A few minor technical changes were
made to the PA to incorporate references to the relevant ACHP regulations '
and/for processes. These changes will be found on pp. 2 (two Whereas clauses),
3-4 (two Whereas clauses) and 5 (Stipulation V.A.).

UNITED STATES DEPARTMENT OF STATE

REVIEW AUTHORITY: ADOLPH H EISNER UNCLASSIFIED

DATE/CASE ID: 04 JUN 2010 200902435
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6. Chanae in the Department of State Signatory. The Department of State has
determined that this PA will be signed by the Deputy Secretary of State, John D.
Negroponte, rather than by a lesser State Department offictal.

Lastly, we would note that the guidance provided in Entrix's email of February 6,
2008 at 3:53 p.m. is in error. Because of the changes made above, all parties
need to re-sign this document on the appropriate signature page and
transmit that signature page (by mail, fax, etc.) to the Department of State.
All responses from signatory parties are due within 3 working days.

Thank you for your commitment o ensuring the preservation of historic
properties. We look forward to continuing to work with you. If you have any
questions, please contact Betsy Orlando at (202) 6474284,

orlandoea2@state.gov.
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' Programmatic Agrcement
Amoug |
The U.S, Department of State,
U.S. Army Corps of Engineers,

U.S. Department of Agriculture, Farm Service Agency,
U.S. Departinent of Agriculture, Natural Resources Conservation Service,
U.S. Department of Agricalturc, Rural Vtilities Service,
U.5. Iish and Wildlife Service,

Advisory Council on Historic Preservation,
Iifinois State Historic Preservation Officer,
Kansas State Historic Preservation Officer,
Missouri State Historic Presarvation Officer,

" Nebraska State Fistoric Preservation Officer,
North Dakota State Histotic Preservation Officer,
Oklahoma State Historic Preservation Officer, and
South Dakota State Historic Prescrvation Officer
Reparding the TransCanada Keystone Pipclinc Project

WHERFAS, the 11.8. Department of State (DOS) receives und considers applications for
permits for cross bordet oil pipelines pursunt (o the authority delegated by the President of the
United States under Executive Order (EO) 13337 (69 Federal Register 25299), and

WHEREAS, on April 19, 2006, the DOS seccived an application for a Presidential Permit from
TransCanada Keystone Pipcline, LP (T ransCanada) for the TransCanada Keystone Pipeline
Project (Keystons Project); and :

WHEREAS, DOS has defermined that issuance of Presidential Penmit far (he Kevstone Project
trigpers review under Section 106 of the National Fistoric Preservation Act (NHPA) (16US.C. .
470f, as amended) and its implementing regulations, “Protection of [listorie Properties,” (36
CIR Part 800); and

o ."}'_‘ :"i ..

WHEREAS, the Keystone Project undertaking consists of construction of approximately
1,371.4 miles of crude oil pipeline ip the United States (1,078 miles of mainline pipeline plus
293.5 miles of the Cushing Extcasion), associated aboveground facilitics (such as pump stations
and transmission facilitics and substations), and ancillary facilities (such as lateral pipeline, - b
temporary workplace areas and pipe storage and contracior yards); and ' TR

WHEREAS, on October 25, 2006, the Advisory Council on {fistoric Prescrvalion (ACHP)
cntered consultation finding that criteria 3 and 4 of Appendix A, Criteria for Counil -
[nvolvement in Reviewing Individual Section 106 Cases. of the regulations (36 CFR Part 800) -
implementing Section 106 of NIIPA, had the potential to be met; and

WHEREAS, the Rura! Utilities Service (RUS) bas determined that the Rnancial assistance it
_ may provide 1o fural electric cooperatives and other enlities for construction or modification of
electrical transmission facilities (including transrmission Yines and subslations) to powcer some

3
._"

Programmutic Aémemcm 1 Keystone Pipetine Project
SECTION 1 , , January 30, 2008
UNITED STATES DEPARTMENT OF STATE , k:
REVIEW AUTHORITY: ADOLPH H EISNER . UNCLASSIFIED s
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Keystone Project purp stations, under USDA Rural Development’s Utilities Programs, makes
cuch construction or modification an undertaking that requires review under Section 106 of

NHPA and 36 CFR Part 800; and

WHEREAS, the United States Army Corps ol Engincers (USACE) has determined that the
approval for the Keystoue Project to cross {SSACE adminisiered lands (30 U.S.C. § 185) and
place structures in, under or over navigable waters of the Urited States, as defined under 33 CFR
329, pursuant to Scction 10 of the Rivers and Flarbors Act of 1899 (33 U.S.C. §403), and 3
permit for the placcment of dredge or fill material in waters of the United States as part of the
Keystone Project in accordance with Section 404 of the Clean Water Act (334 U.S.C. § 344; sec
33 CFR 323), requites review under Section 106 of NHPA and 36 CTR Part 800; and

WHEREAS, the Natural Resources Conservation Service (NRCS} has determined that
subordination of its rights to a 2.3 acreportion of a single Wetlands Reserve Program (WRF) (16
1J.5.C. § 3837 et seq) cascment in the State of Missour to TransCanada for the purposes of
installation and maintenance of the Keystone Project pipeline requires review under Section 106
of'NHPA and 36 CFR Part 800; and :

WHERFAS, the NRCS has detcrmined that guch subordination of the 2.3 acre portion of the
WRP casement in (he State of Missouri (by modification of the Warranty Easement Deed, under
the anthority of 16 U.S.C. § 3837¢) may oniy occur after issuance of the Final Environmental
Impact Statement (ELS) by DOS (issucd January 11, 2008] and 30 days after publication of 2
Record of Decision (ROD, in process); and ' :

WHEREAS, the Famm Scrviee Agency (FSA) has determined that approval for the Keystone
Praject to cross private lands it inanages through individual £arm paricipation programs, like the
Conservaiion Reserve Program and the Farmable Wetlands Program, requines review under
Section 106 of NHPA and 36 CFR Part 800; and

WHEREAS, the U.S. Fish and Wildlife Senvice (USFWS) has determined that approval for the
Keystone Project to cross federal lands it administers and private tands it manages through
federal casements, pursuant to the National Wildlife Refuge Systems Administration Act (1
U.8.C. 668dd(c)), requires review under Section 106 of NHPA and 36 CFR Part 800, and

WHEREAS, the RUS, USACE, NRCS, FSA, and USFWS have designated the DOS as the lead
federal agency for purposes of Section 106 of the NHPA in accordance with 36 CI'R §

800.2(a)(2); and

WHEREAS, the Western Avea Power Administration (WAPA) remains individually }csponsiblq
for compliance with Section 106 of NHPA and 36 CFR Part 800 for the modification and
construction of substations to power the Keyslone Project; and

WHEREAS, the proposed Keyslone Project pipeline aligniment crosses North Dakota, South
Dakota, Kansas, Nebraska, Tllinos, Missouri and Oklahoma; and

WIHEREAS, the Keystone Project arca of potential effects (APE) includes: (1) in North Dakota

Programmatic Agrecnient 2 Keysione Pipeline Prujuct
SECTION 1 January 30, 2008
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— a 300 fool wide comdor, centered on centerline; (2) in South Dakota — 300 foot wide corridor, -
centered on centerling; (3) in Nebraska — 300 foot wide corridor centered on centerline and in
collocated areas 60 foot wide comidor on collocated side and 240 wide corridor on non- '
collocated side; (4) in Kansas — 200 foot wide corridor centered on centerline and 300 foot wide
corridor for Cushing Extension comidor; (5) n Missouri ~ 200 foot wide corridor centered on
centerline for the Rockics Express Pipeline Project (REX); (6) in Lllinois ~ 200 foot wide
corridor for arcas with colloeated pipeline (40 foot corridor on colloeated side and 160 foot wide
corridor on non-collocated side and 300 foot wide corridor ecntered on centerline in greenfield
areas: (7) in Oklahoma — 300 foot wide corridor centered on centerline; and (8) project related
access roads, trmsmission facilities and corridors, temporary work spaces or consfruction areas,
pipeline reroutes, and appurtenant facilities; and

WHEREAS, the DOS has determined that the constraction of the Keystone Project may have ap
adverse cffect on propertiss listed in or eligible for listing in the National Register of Historic
Places (NRHP), and bas consulted with the North Dakota, South Dakots, Ncbraska, Kansas,
Oklahoma, Missouri, and llinois State Historic Preservation Officers (SHPOs), and the ACHP,

pursuant to 36 CFR Part 800; and :

. WHEREAS. in accordauce with 36 CFR §§ 800 4(b¥2) and 800.5(2)(3), the DOS has elected to
phasc identification and evaluation of historic propertics, and application of the criteria of
adversc effect, respectively, because access 0 those areas identified in Attachment A has been
restricted by property owners” refusal to grant TransCanada permission to ¢ater their private

property; and

WHEREAS, pursuant to 36 CI'R § 800,14{b), the DOS has clected to excoute this P rogrammatic
Agreement (PA) for the Kcystone Project because cffects on historic properties cannot be fully
delermined prior 1o the issuance of 2 permit for the undertaking; and

WHEREAS, the DOS will incorporate this PA into its decisional process on any Presidential -
permit that it may issuc for the Keystone Project and will include in any pemit it issues on the
Keystone Project a condition that TransCanada will abide by its commitments in this PA; and

WHEREAS, TransCanada, which will coastruct the Keystone Project pipeline, has parlicipated
in consultation, has been invited by DOS under 36 CF.R. §§ 800.2(c)X4) and 800.6(c)(2) 1o sign
this agrcement as an invited signatory and intends to sign this agreement as an invited signatory,

and

WHEREAS, the rural electric coopetalives and other entilics which may apply o RUS for
financial assistance to construct or modify transmission facilities did not panticipate in
consultation to devclop this PA; and

WHEREAS, DOS invited the Indian tribes listed in Attachinent B to participate in consultation;
and : '

WITERILAS, the Absentee-Shawnee Tribe ol Indians of Oklahoma, Blackfeet Tribe, Cheyenne-
Arapaho Tribe of Okluhoma, Flandreau Santee Sioux Tribe, Forest County Potawatomi

Keystone Pipeline Praject

Programenatic Agrecmenl 3
January 30, 2002

SECTION |
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Community of Wisconsin Potawatomi [ndians, Fort Peck Tribes, Gun Lake Potawatomi, Ho-
Churk Nation of Wisconsin, lowa Tribe of Kansas and Nebraska, lowa Tribe of Oklahoine, Kaw
Nation, Kickapoo Tribe of Kansas, Lower Sioux Indian Community, MI1A Nation (Three
Affiliated Tribes), Mille Lacs Band of Gjibwe, Oglala Sioux Tribe, Osage Nation, Pawmee
Nation of Oklahoma, Ponca Tribe of Oklaboma, Ponca Tribe of Nebraska, Roscbud Sioux Tribe,
Sac & Fox Nation, Santce Sioux 11ibc of Nebraska, Shakopee Mdewakanton Sioux (Upper
Siaux Pezihutazizi Kap), Sisseton-Wahpeton Oyate Sioux, Sisseton-Wahpeton Oyale
Wahpekutv, Spirit Lake Tribe, Standing Rock Sioux Tribe, Tonkawa Tribe, United Keetoowah
Rand of Cherokee Indians, Upper Sioux-Pezihutazizi Kapi, and Yankton Sioux have participated
in consultation and bave been inviled o concur in this PA, in accord with 36 CFR. §§

| 800.2(c)(2) and 800.6(c)3); -

NOW, THEREFORE, the NOS, RUS, USACE, NRCS, FSA, USFWS, ACIIP and the North
Dakota, South Dakota, Kansas, Nebraska, [Rinois, Missouri and Oktahoma SHPQs agree that the
following stipulations will be implemented in order o take into accotnt the effect of the
undertaking on historic propertics and to satisfy all responsibilities under Section 106 of the
NHPA. : -

STIPULATIONS

The DOS, RUS, USACE, NRCS, FSA, and USFWS, as appropriate, will ensure that the
following measures are caried oul.

I. STANDARDS

A. ldentification and evaluation studics and treatnient measures required under the terms of
this PA will be carried out by or under the dircct supervision of a professional(s) who
mecls, at a minimum, the Secrefiry of the Interlor’s Historic Preservation Professional
Quulification Standards (48 FR 44716, September 29, 1983).

B. In developing scopes of work for ideatification and evaluation studies, and treatment
measures required under the terms of this PA, TransCanads and RUS applicants will take

into account the following puidance:

1. the ACHIs guidance on conducting archasology under Section 106 (2007),
2. the ACHP's Policy Statemem Regarding the Treaiment gf Buriul Sites, Human
Remains and Funerary Objects (February 23, 2007); .

applicable SIIPO guidance;

Radlh-od

Preservation (48 FR 44716-42, Septeraber 29, 1983},

the “Treatment of Archaeological Properties” (ACHT 1983);

6. the Guidelines for Reporting on Cultwral Resources Irvestigotions for Pipeline
Projects” (Federal Energy Regulutory Commassion, Office of Energy Projects,

December 2002,
7. Section 10 of the Rivers and Hatbors Act of 1899 (33 US.C. § 403); and

th

Programmatic Agreement . 4 Keystote Plpeline Project
SECTION | Janvary 30, 2008
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the Secretary of the Interior’s Standards and Guidelines for Archaeology and Historic .
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S Scetion 404 of the Clean Water Act (334 UL.S.C. § 344).

Il CONFIDENTIALITY

DOS, RUS, and USACE will safcguard information about historic properties of religious and
cultural significance to Indian tribes, including location information, or information provided by
Indian tribes to assist in (he identification of such properties, fo the extent ullowed by Section
304 of NIPA [16 U.8.C. 470w3] and other applicable laws.

IIL USACE RESPONSIBILITIES

A. The USACE will ensure that the requirements of this PA have been met for that part of
the APE under its jurisdiction, pursuant to Section 10 and Section 404 permitting

guthority.

"B. The USACE wilt comply with Scction 106 and its implementing rcgulations (36 CFR
Part 800} for the issuance of permits for those actions under its jurisdiction.

IV. KEYSTONE PROJECT — CONSTRUCTION OR MODIFICATION OF
ELECTRICAL TRANSMISSION FACILITIES

A. Drior 1o granting approval of financial assistance 10 construct or modify electrical
transiission facilities by rural electric cooperatives or other entities, RUS will complete

the requirements of 36 CFR §§ 800.3 through 800.7.

B. 1n implementing Stipulation IV .A, RUS may authorize an applicant to initiate Section

106 consultation in accordance with 36 CFR § 800.2(c)(4). In doing so, RUS may not
vernment-to-government consultation with Indian

delegate its responsibility 1o conduct go
tribes to an applicant. An applicant may consult with an Indian tribe only i RUS and that

tribe agree, in writing. to conduct consultation in that manner.,

C. RUS will cnsurc that the terms of Stipulation VLD and Attachment D are incorporated
into construction confracts fo ensure that its applicants and construction contractors mect

their responsibility {or notiGeation of uny ynanticipated discoveries.

V. KEYSTONE PROJECT - PIPELINE CONSTRUCTION

A. The DOS has and will continue fo offer consulting parties with an opportunity to provide
their views on the identification and evaluarion of historic properties, including histonc
crtics of religions and cultura! significance to Indian tribes, and the treatment of

affocted historic properties, in connection with

Projeet.
Programmatic Agreenent 5 K Keystone Pipeline Project
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B. DOS remains responsible for conducting government-to-govemment consultation wilh
Indian tribes, unless the tribe agrees, in writing, to consult diroctly with TransCanada.

€. Identification of Historic Propertics

1. In consultation with the SHPOs and olher consuliing parties, {he DOS will meke a
reasonable and good faith elforl o complete the idemtification and evaluation of
historic properties within the APE for each construction spread prior ‘o the intiation
of canstruction of thal spread, in accordance with 36 CFR § 800.4(a), (b) and (c). On
federal tands, the scope of the identification effort will be determined by the
appropriate federal Jand managing agency.

9 In the event identification of historic properties cannot be completed before the start
of construction, TransCanada will develop and submit a plan to DOS for review and
approval pursuant to Stipulation V.E that describes the measures it will implement o
complete the identification and evaluation of historie properties before such’

_properties are adversaly affecled by vegetation clearing and construction activities
related to thai spread.

3. For the APE in the North Dakota and South Dakota spreads, NOS will make a
reasonable and good faith effort lo complete the identification and evaluation of
historic properties, in accordance with 36 CFR § 800.4(a), (b) and (c), before
initiating construction activities, including vegetative clearing to comply with the
Migratory Bird Treaty Act, on or about March 1, 2008. '

a. For those portions of the APE affected by construction of the North and South
Dukota spreads, the DOS will complete the identification of historic propetties
which Indian iribes atlach religious and culiural sigeificance. In the identification
and evaluation of such historic properties, the DOS will rely on mformation
submilted by Tndian tribes 10 DOS by February 15, 2008,

b. In the event identification of historic properties cannot be completed for these two
(2) spreeds prior 10 March 1, 2008, "TransCanada will devclop and submit a plan
10 DOS for review and approval pursuant to Stipulation V.E that describes Lhe
measures it will implement to complete (he identification and evalyation of
historic properties before such propertics are adversely afected by vepetation
clearing and construction activities related to that spread.

D. ‘Ireatment of Historic Properties

1. Whenever feasible, avoidance of udverse effects 10 historic properties will be the
preferred treatment. In consultation with the DOS, SHPOs, and other consulting

Programmatic Agrecmen 8 Keystone Pipeline Troject
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partics, TransCanada may elect 10 consider and implemaent avaidance measures prior
1o completing the evaluation of historic propertics.

2. ‘When historic properties are identified in the APF pursuant Io Stipulation {V.C, DOS
. wiil apply the eriterin of adversc effect in accordunce with 36 CFR § 800.5(a) in i
consultation with the SHPO and other consulting parties. If DOS finds that histeric t
propertics might be adverscly affected by pipeling construction, DOS will consult : .,f:,l
with the SHPQ and other consulting parties to determine prudent end feasible ways to s
avoid adverse effecis. : ' ' s

a. Once DOS approves avoidance measures, [ransCanada will implement those
measures. '

b. TransCanada will notify DOS if it finds that the implementation of such measutes
" js nol prudent and feasible. DOS will consider proposed alternatives to the
avoidance meastircs in accordance with the terms of Stipulation V .Cthrough H.

£ DOS determines that the adverse effect cannot be avoided, DOS will consult with
the SHPO and other consulting partics to determine those measures to be
implemented by TransCanada to minimize and mitigate adverse effects on affected
historic properties identified in the construction spread ATE.

E.o)

4. TransCanada will drafl a comprehensive Treatment Pian that describes the measures ) .
identified by DOS to minimize and mitigate the adverse effect of pipeline ‘
construction activities on historic properties, the manncr in which these measures will
be carried out and a schedule for their implementation. -

4. When mitigation consists of of includes data recovery, the Trcatment Plen also :
will identify the specific research questions to be addressed by data recavery with ;
an explanation of their relevance, the archacologival methods to be used, and
provisions for public interpretation and education, subject to Stipulation Il
festrictions, if any. .

b. TransCanada will submit the draft Treziment Plan 1o the DOS, ACIIP, SHPO and
other consulting partics for a fifteen (15) day review. TransCanada shall address
timely comments and recommendations submitted by consulting partics in '
preparation of the Final Troatment Plan.

¢. When it has addressed all of the comments and recormunendations; TransCanada o
will submit the Final Treatment Plan to DOS for review and approval.. "

5. TransCanada will make s reasonabie and good faith efiort 1o complete
implementation of the Final Treatment Plan approved by DOS prior to beginning
construction of any spread. ITit is not possible to meet this schedule, TransCanada
will develop a plan in accordance with Sripulation VIE thai esiablishes how

Programmatic Agreement 7 Keystone Pipeline Project
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appropriate treatment will be velermined and implemented during construstion of the
respective spread.

E. Coordination of Construction and Historic Preservation Aclivities

1.

The DOS will make a reasonzble and good faith efTort to compietc the identification
and evaluation of historic properties, and the mitigation of adverse cffects to them i
accordance with Stipulations VI.C.1 and VLD prior to the initiation of vegctative
clearing and construction on the Keystone spreads, including the North Dakota and
South Dakota spreads.

If these DOS ectivities cannol be completed prior to the start of vegetalive clearing
and construction of these spreads, TransCanada shall develop ang provide Lo DOS a
detailed plan describing how the requirements of Stipulations VI.C and D -
identification, evaluation and treatment - will be completed in coordination with’
vegetative clearing aad construction aglivities in such 2 way that historic properties
will not be adversely affected prior to the implementation of any mitigation measures.

a. The Coordination Plan will include those measures developed by fransCanada
pursuant to Stipulations V.C and D to complete the identilication and cvaluation
of historic properiies, and, as appropriate, mitigation of adverse effects 1o them
during annd coordinated with vegctation clearing and constraction activities. Lo
addition, the plan will include a schedule for all proposed activities and
recommended measures for the protection of unanticipated discoveries in
accordance with Atlachments C and D, &s appropriate.

b. ‘TransCanada will submil (he draft Coordination Plan for such spreads, including
the North and South Dekota spreads, 1o the DOS, ACIIP, SIIPO and other
consulting parties for fifieen (15) day review. TransCanada shiall addresy timely
comments and recommendations submitted by consulting parties in preparation of
the Final Coordination Plan. When it has addressed all of the comments and
recommendations, TransCanads will subinit the Final Coordination Plan to DOS
for review and approval.

3 TransCapada will complete implementation of the Final Coordination Plan apptoved

by DOS during construction of the North and South Dakotn spreads.

F. Constraction Monitoring

1.

In consuliztion with the SHPOs and Indian tribes, TransCanada will monitor
consiniction in selected areas of the APE of cach spread as supplement to
identi fication efforts. Any hisloric properties identified by TransCanada will be
(reated in accordance with Stiputation V1.4 and C.

Construction monitoring will be performed by a professional who meels the
qualification standards archacology established in Stipulation LA.

Programimatic Agreoment ] Keystone Pipeline Project
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3. TransCanada shall consider information provided by Indian tribes in completing the
identification of historic propertics before canstruction begins and in preparing a
construction monitoring plan provided for under Stipulation V.F 4. TeansCanada
shall provide Indian tribcs an opportunity to participate as monitors during project
constucton. '

- 4. TransCanada will submit a draft plan for construction monitoring for each spread to
the DOS, ACHP, SHPO and other consulting partics for fificen (15) day review.
TransCanada shall address timcly comments and recommendations submitted by
consulting parties in preparation of the Final Monitoring Plan. TransCanada will
submit the Final Monitoring Plan to DOS for revicw and approval.

5. TransCanada will implement the Final Monitoring Plan for cach spread that has been
approved by DOS.

(. Construction

1. Environmemal Inspector (CI): Prior to nitiating vegetalive clearing or construction,
TransCanada will employ an EI whose responsibilities wil) include ensuring
compliance with the terms of this PA. In meeting this responsibility, the EI will rely
on the technica) expertise of professionals who meet the standards esteblished in

Stipulation LA. -

2. The EI will monitor construction activities on-site and prepare & daily log
reporting to TrensCanada on activities performed 1o implemert the terms of this
PA, as appropriate. TransCanada will make the daily log available to the DOS and

other consulting parties upon request.

b. ‘TransCanada will easure through the construction contract that the ET will possess
the authority to stop construction in the cvent of an inadvertent discovery in
accordance with Stipulation VI.A and Attachment C.

2. Training: TransCanada will ensure that if the El doces not meet the professional

qualification standards established in Stipuation LA, the EI receives appropriate
- (raining in historic prescrvation from & pro fessional who meets the standards

established in Stipulation LA in order 10 perform the requirements of this PA.
TransCanada also will provide an appropriste level of {raining in historic preservation
conducted by a prolessional who mects the standards established in Stipulation LA to
all construction personnel (including new, added, replaced workers) s that PA
requiremnents are understood and unanticipated discoveries quickly identified.
TransCanada will offer this training prior to initiating vegetative <learing ot
constrution activities on a spread, and conduct periodic refresher training during
consiruction of the spread.

Pragrammalic Agreement o v . Keystane Pipeline Project
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3. The DOS will ensure that Indian tribes are afforded a reasonable opportunity to
provide information about historic propertics of religious and cultural significance o
them during pipeline construction. '

4 Copsiruction Contract: TransCanada will incorporate the terms of Stipulation V1.A
and Attachment C into construction contracts to ensure that its E1 and construction
contractors meet their responsibility for nolification of the unanticipated discoveries.

H. Schedoling

- The DOS may authorize the start of vegetative clearing and construction for an individual
spread when the plans prepared in accordance with Stipulations V1.4, VE and V.F as
appropriate for that spread, have been submilted by TransCanada and approved by DOS in
accordance with the terms of this PA.

1. Before concluding pipcline construction, TransCanads will disiribute to the SHPOs
descriptive information abour identified archaeological sites in GIS format.

V1. UNANTICIPATED DISCOVERIES DURING CONSTRUCTION OF THE
KEYSTONE PROJECT ’ : ‘

A._Pipeline Construction

1. “Applicable federal agency™ is the federal agency with jurisdiction for the land on
which construction is ocourting or, in the absence of such an agency, DOS, USACE,
or RUS as appropriate.

2. 1f previonsly unidentificd historic propertics are discovered unexpeciedly as pipeline
construction activities are carried out within the 110-foot-wide construction corridor,
the construction contractor will immediately halt all construction activity withina
one-hundred (100) foot radius of the discovery, notify TransCanada’s El ol the
discovery and implement interim measures to protect the discovery from looting and
vandalism. Within forty-cight (48) hours of receipt of this notification of the
discovery, the EI shall:

a. inspect the work site to determine the extent of the discovery and cosure that
construction activitics have halted; - :

b. clearly mark the aren of he discovery;

c. implement addilional measures, as appropriale, Lo protect the discovery from
Jocting and vandalism; and A .

d. notify the applicable federal agency, the SHPO, the ACHP and other comsulting
parties, including Indian tribes, ol the disvovery. _

3. The applicable federal agency will have seven (7) calendar days following
notification provided in accordance with Stipulation V1.A.2 to detenmine the National
Register cligibility of the discovery after considering the timely filed views of the

Programmastic Agrecment i0 . Keystone Pipeline Praject
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SITPO, TransCanada and other consulting partics. The applicable 'fedcral.agcnb}f may
assume the newly discovered property to be eligible for the National Register for the
purposcs of Section 106 pursuant 1o 36 CFR § 800.13(c).

4. For properlies determined cligible pursuant to Stipulation VLA 3, the applicable
federal agency will notify the SHPO, ACHP and ather consulting parties of thase
actions that it proposes to tesolve adverse effeets.

a. Consulting parties will have forly-cight (48) hours to provide their views op the
proposed actions,

b. The applicable federal agency will ensure that the timely filed recommendations
of consulting perties are taken into account prior to granting approval of the
measures that TransCanada will implement to resolve adverse effects.

¢. TransCanada will carry out the approved measures prior io resuming construction
activities in the location of the discovery.

5. Dispute Resolution: The applicable federal agency will seek and take into account
(he recommendations of the ACHP in resolving any disagreements thal muy arise
regarding resolution of adverse effects. The applicable federal ageucy will use the
contact information provided in Attachment C or D in order to notify the ACHP.
Within seven (7} days of receipt of such a written request, the ACHP will provide the
applicablc federal agency with recommendations on resolving the dispute. The
applicable foderal agency will wake into account any timely filed recommendations
provided by the ACHP in making a linal decision about how proceed.

B. Construction or Modification of Electrical Transmissioﬁ Facilitics

1. If previously unidentificd historic properties arg discovered unexpecledly during
' construction or modilication of transmission facilities ihe construction contractor will
immediately halt 1ll construction activity within a one-hundred (100} foot radius of
the discovery, notify the RUS applicant of the discovery and implement intetim
measures o protect the discovery from Jooting and vandalism. Within forty-cight (48)
bours of receipt of this notification of the discavery, the RUS applicant shail;

a. inspect the work sitc to determine the extent of the discovery and cosure that
construction aclivities have halled;

b. clearly mark the arca of the discovery, '

¢. implement additional measures, as approprigic, 1o protect the discovery from

looting and vandalism; and
d. notify RUS and the SHPO of the discovery.

2. Upon reccipt of such notification RUS will immediately notify the SHPO and other
consulting partics, including indian wibcs of the discovery. '

3. RUS will have scven (7) calendar days following notification provided in accordauce
with Stipulation VI.B.1 1o determine the National Register cligibility of the discovery

Progrommatic Agrecment H Keystone Pipeline Project
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in consultation with the SHPO, the applicant and other consulting parties. The RUS
_ may assume the newly discovered property to be cligible for the National Register for
the purposes of Scetion 106 pursuant to 36 CFR § 800.13{c).

4. For properties determined cligible pursuant to Stipulation YLB.3 RUS will notify the
SHPO and other consulting partics of those actions that it proposes to resofve adverse
effocts. Consulting parties will provide their views on the proposed actions within
forty-cight (48) hours. RUS will ensure that the timely filed recommendations of the
SIIPO and other consulting parties are taken into account prior to granting approval
of those actions that the applicant will implement to resolve adverse effects. Once
RUS approval has been granted, its applicant will carry out the approved measures -
prior to resuming construction activities in the location of the discovery.

5. Dispute Resolution: RUS will seek aad take into account the recommendations of the
ACHP in resolving any disagreements that may arise regarding the resolution of -
adverse effects. The applicable federal agency will use the contact information
provided in Attachment D in oxder to notify the ACHP, Within seven (7) days of
receipt of such s writien request, the ACHP will provide RUS with its
recommendations for resolving the dispute. RUS will take into account any
recommendations provided by the ACHP in making a final decision about haw 1o

6. Reporting: Within six {6) manths of the resumption of construction within the
location of the discovery, RUS will submit a final report to the SHPO and other
cansulting partics describing implememation of the sctions taken in accordance with
Stipulation VI.B and, as appropriste, the analysis and intcrpretation of recovered
information. ‘

C. Unanticipated Discovery of Human Burialy and Remains, and Funerary Objects

1. When Nalive American human remains or funerary objects or objects of cultural
patrimony are uncxpectedly discovered during construction of the Keystone Project
on federal or tribal fands within the APE, TransCanada or a RUS applicant, as
appropriate, will notify immediately the federal apency responsible for compliance
with the Native American Graves Protection and Repatriation Act (NAGPRA) {25
U.S.C. 3001 ct. seq.] and its implemeniing regulations, 43 CF R . Part 10,

2. Non-Native American human butials and remains, and funcrary objccts discovered on
federal lands within the APE will be treated by the federal agency having Jurisdiction
af the remains in accordance with applicable fcdoral law, taking into account the
ACHP’s Policy Statement on the Trectmens of Burial Sites, Human Remains and
Funerary Objects (February 23, 2007),

3. DOS and RUS will treat human burisls and remains discovered on non-federal land in
accordance with the provisions of Attachments C and D, respectively. and any
applicable laws. In those instances where the USACE bas jurisdiction under Scction
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10 or 404 permitting authority for ton-federal lands in the APE, the USACE will
ensure that TransCanada complies with the provisions of Attachment C acting in the

place of the DOS. In determining appropriate actions to be carried out, DOS, USACE

and RUS will be guided by the ACHIP’s Policy Statement on the Treatment of Burial
Sites, Human Remains and Funerary Objects (February 23, 2007)

VII. CURATION

A

Federal agencies will curale any anifacts, materials or vecords resulting from
archaeological identification and mitigation conducied on federal Jands under their
jurisdiction in accordance with 36 CFR Part 79, “Curation of Federally-Owned and
Administered Archaeological Collections.”

. TransCanada and RUS applicants will return all artifacts recovered from private lands fo

the respective landowner after analysis is compiete, unless applicable state law requires
otherwise. TransCanada and RUS applicants will encourage and assist landowners in
donating any returned artifacts to a local curation facility identificd by the respective
SHPO. :

Federal agencies will determine the disposition of human burials, buman remains and
funerary objects in accordance with applicable fedoral and statc law.

REPCRTING

Within one year of completion of pipeline construction of a spread, TransCanada will
submit 2 comprehensive draft report to DOS describing the results and findings of the
implomentation of the actions and plans specified in Stipulations V.C through G, VLA,
including Attachment C.

TransCanada will submil a drail comprehensive report for cach spread to the DOS,
SIIPO(s) and other consulting parties for thirty {30) day review and comment.
‘I'ransCanada shall address timely comments and recommendations submitied by
consulting parties in preparation of the Final Com prehensive Report for that spread.
TransCanade will submit (he {inal report 10 NOS for review and approval.

1X. MONITORING IMPLEMENTATION OF THE PA
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Each quarter following the execution of this PA until if expires or is terminated, the DOS with
the assistance of RUS, USACE, NRCS, FSA and USFWS will provide the consulting parties to.
this PA a progress report summarizing the work carried out pursuant o its terms. Such report
will include any scheduling changes proposed, any problems encountercd, and any disputes and
objections received in the efforts lo carry out the terms ol this PA. DOS will maintain and
update 2 list of the current contact for the consulting parties to be distributed each quarterly

report.

X. DISPUTE RESOLUTION

A. “Appropriate federal agency” refers to the DOS, RUS or the federal land managing
agency, as applicable.

B. Should any signatory or concuring party to this PA object at any time to any actions
proposed or the manner in which the terms, of this P'A are implemented, the appropriate
federal agency will consult with such party to resolve the objection. 1f the appropriate
fedoral agency delermines that such objection cannot be resolved, the appropriate federal
agency will: :

1. Forward all documentation relevant to the dispute, including the applicable federal
agency’s proposcd resolution, to the ACHP. The. ACHP will provide the appropriate
foderal agency with its advice on the rosolution of the objection within thirly (30)
days of receiving adequate documentation. Prior to reaching a final decision on the
dispute, the appropriate foderal agency will prepare a written response that takes ino
account eny timely advice or comments regarding the dispute from the ACHP,

signatories and concurring parties, and provide them with a copy of this written
tesponse. The appropriate federal agency will then proceed according to its final
decision.

2. If the ACHP does nol provide its advice regarding the dispute within the thirty (30)
day time period, the applicable federal agency. may make & final decision on the
dispute and proceed accordingly. Prior to reaching such a final decision, the
appropriate federal agency will prepare a written response that takes into account any
timely comments regarding the dispute from the signatorics and concurring parties Lo
the PA, and provide them and the ACHP with a copy of such written response.

C. The appropriatc foderal agency’s responsibility is to carry aut all olher actions subject to
the terms of this PA that are not the subject of the dispute remaining unchanged.

X1. DURATION
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This PA will be nul} and void if all of its stipulations have not been carried out within four (4)
years from the date of ils exccution. At such time, and prior fo work continuing on the Keystone
Projeet, the DOS, RUS, USACE, NRCS, FSA, and USFWS will either (2) execute a
Memorandum of Agreement (MOA) or PA pursuant to 36 CFR §§ 800.6 or 800.14(b),
rcspectively, or (b) request, take into account, and respond to the comments of the ACHP under
36 CFR, § 800.7. Prior to such time, the DOS may consult with the other signatories (o
reconsider the terms of the PA and amend it in accordance with Stipulation X. The DOS, RUS,

. USACE, NRCS, I'SA, and USFWS will notify the signatorics and concurring parfics as to the
course of action they will pursue.

X1i. AMENDMENT

Any signatory party to this PA may propose in writing to the other signatory purtics that it be
amended. The signatory partics will consult in an effort 10 reach agreement on an amendment.
Any amendment will be cffective on the date it is signed by all of the signatories and filed with

the ACIIP.

XHI, TERMINATION

A. If any signatory to this PA determines that its terms will not or cannot be carried out, that
party will immediately consult with the other parties 10 atlempt to develop an amendment
per Stipulation X1 If within thirty (30) days an amendment cagnot be reached, any
signatory may temminate the PA upon written natification to the other signatories.

B. Once the P'A is terminated, and prior to work continuing op the undertaking, the DOS,
RUS, USACE, NRCS, FSA, and USFWS must cither {a) cxccute, as appropriste, an
MOA or PA pursuant to 36 CFR §§ 800.6 or 800.14(b), respeclively, or (b} request, take

_ inio account, and respond to the comments of the ACHP in accordance with 36 CFR §
800.7. The DOS, RUS, USACE, NRCS, FSA, and USFWS will notify the signafones and
concurring parties as to the course of action it will pursue.

XTIV, SCOPE OF THE Pa

This Agrecment is Himited in scope 1o actions that will facilitate the construction of the Keystonc
Project and related Facilities, and fs entered inlo solely for that purpos.

EXECUTION of this PA by the DOS, ACHP, RUS, USACE, NRCS, FSA, USFWS, the Norlh
Dakota S1PO, South Dakota SHPO, Kansas SHPO, Nebraska SI1ITPQ, IMinois SHPQ, Missourn
SHPO and Oklahoma SHPO, and implementation of its lerms evidence that the DOS, RUS,

. USACE, NRCS, FSA, USFWS have taken into account the effects uf the Keystone Project on
historic properties and afforded the ACHP an opportuily (o comment. '
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David C. Prcss ' Date

Colone!, Corps of Engineers -

District Commander
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Matthew Ponish : Date
National Environmental Compliance Manager :
United States Department of Agticulture

Farm Service Agency
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M. Roger A. Hansen

Statc Conservationist, Missouri

Natura! Resources Conscrvation Service
United States Department of Agriculture
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Mir. Mark 5. Plank

Federal Preservation Officer

United States Department of Agriculture
Rurat Development, Utilities Programs
(Rural Utilitics Service)
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Rick Coleman
Assistant Regional [Jirector

United Staies Fish and Wildlifc Service
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M. John M. Fowler Date
Fxecutive Director
- Advisory Council on Ristoric Preservation
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Ms. Anne I1asker Date
Deputy State Historic Prescrvation Officer
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Date

Jennic Chinn
State Historic Preservation Officer
Kansas
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Mz. Doyle Childers Date

State Hisloric Preservation Officer

Direclor,
Missouri Department of Natural Resources’
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L. Robert Puschendorf Date
Deputy State Historic Preservation Officer
Nebraska
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Mr. Merian B, Paaverud, Jr. Dale
. Staie Historic Preservation Officer
North Dakata |

Keysione Pipeline Project

Programmatic Agreement 7
January 30, 2008

SECTION 2 - Signatory Panties
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Dr. Bob L. Blackburn
State Historic Prescrvation OfFicer

Oklahoma

Programmatic Agreerment
SECTION. 2 - Sipnatory Padwes
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Kuystone Pipcline Project
January 30, 2008
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Mr. Jay D. Voglt Date
State Historic Preservation Officer

South Dakota

29 Keystone Pipeline Project
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David Montemurro
TransCanada Keysione Pipelinc, L.P.
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Abscatce-Shawnee 1ribe of Indians of Oklahoma Date

{concurring party)

Programmatic Agreement
SECTION 4 - Comeurring Parties
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Keystone Pipeline Froject
Junuary 30, 2008
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Blackfeet Trbe
{concurring party)

Frogrammulic Agreement
SECTION 4 - Concurring Pastics

Daie
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Keystone Pipeline Project
January 30, 2008
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Cheyenne-Arapaho Tribe of Oklahoma
{concurring parly)

Progsummatic Agrecment
SECTHKIN 4 - Concarring Postics

Date

UNCLASSIFIED

Keystone Pipeline Project
Janvary 30,2008
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Flandreau Santee Sioux Tribe Date
{concurring pary)
Programniatic Agresment Keystono Pipeline Project
SECTION 4 — Concutring Parties Imm 30, 2008
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Forest County Potawatomi Community of Date
Wisconsin Potawatomi fndjans
{concwring party)

Programmelic Agreement
SECTION 4 - Concurring Purties

UNCLASSIFIED

Keystoae Pipatine Project
Januscy 30, 2008
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(concurring party) ‘
i
!‘f

. Y * ’ )
L e e B ome D
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e lanuary 30, 2008
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Gun Lake Potawatomi
{concurring party) .

Programmatic Agreement
SECTION 4 - Coneurring Parties

Date

UNCLASSIFIED

Keystone Pipeline Praject
Jonuary 3D, 2008
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Ho-Chunk Nation of Wisconsin
(concurring party)

Programmatic Agregment
SECTION 4 Concurring Purtics

Date

UNCLASSIFIED

Keystime Pipsline Project
January 30, 2008
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Programmatic Agreement
SECTION 4 - Concurting Parties

Date

UNCLASSIFIED

Keystons Pipeline Project
Januery 30, 2008
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Iowa Tribe of Oklahoma Date
(concurring party)
Programmatic Agreement Keystone Pipelinc Project
SECTION 4 - Concurring Parties. January 30, 2008
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Kaw Nation Date . I
{concurring party}

Keystone Pipeline Project

Programumzlic Agrecment
January 30, 2008

SECTION 4 - Concurring Parties
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Kickapoo ‘Iribé of Kansas
(concurring party)

Programmatic Agreement

SECTION 4 - Cancurring Parties

Date

 UNCLASSIFIED

W

Keystone Pipellne Project
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Lower Sioux Indian Community Date
{concurTing party)
Programatic Agreement Keysienc Pipoline Project
SECTION 4 — Concurring Partics January 30, 2008
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MHA Nation
(Three Affiliated Lribes)
(concurring party)

Programmatic Agreemsnl .
SECTION 4 - Copcurring ParLicg

Dute

Keystone Pipeline Project
January 30, 2008
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Mille Lacs Band of Ojibwe
{concurring parly)

Prograimmatic Agreement
SECTION 4 — Concurring Partics

Date

UNCLASSIFIED

Keystone Pipeline Projuct
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Oglala Sioux Tribe . Daie
(concurring party)

Keystone Pipeline Project

Programmatic Agreemont
Tanuary 50, 2008

SECTION 4 - Concuring Parties
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Principle Chief Jim R. Gray
Osage Nation
{concurring party)
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BECTION 4 - Concuuring Parties

Date
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Pawnee Nation of Oklahoma Date
(concurring party)
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Keyaone Pipeline Project

Prograummaiic Agreomoent
January 36, 2008

SECTION 4 —~ Concurring Parties
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Ponca Tribe of Nebraska
{vongurring party)

Programmaltic Agreement
SF.CTION 4 — Concurring Pastied

Daie

Keystons Pipeline Project
January 30, 2008
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Rosebud Sioux Tribe Date
_ (concurring party)
Programmatic Agreement Keystone Fipeline Prject
SECTION 4 — Concurting Partics Janwiary 30, 2008
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Sac and Fox Nation
{concurring party)

Programmatic Agreemund
SECTION 4 — Concurring Parties
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“Santee Sioux Tribe of Nebraska Date
(concurring party}

Keystone Pipeline Project

Programmatic Agreement
Tamuoary 30, 2008

SECTION 4 Concurring Partles
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Progranimatic Agreement Kevstone Pipeline Project
SECTION 4 - Concurring Parties Jenuary 30, 2008
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(concurring party)

Programmatic Agreement
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Date
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Koystone Pipeline Project
Jamary 30, 2008
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Spirit Lake Tribe Date
{concurring party)
Programmatic Agreement Keystone Pipeline Project
Jamuary 30, 2008

SECTION 4 ~ Concurring Parties
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. Standing Rock Siowt Tribe
(concusring patty)

Progrummutic Agreement
SECTION 4 — Concurring Partics
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Keystone Pipelipe ['roject
January 39, 2008
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Tonkawa Tiibe
(concurring party)

Programmatic Agreement
SECTION 4 - Concurring Parties

Date
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Kcyswume Pipeline Project
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Uniled Keeloowah Bank of Cherokes Indians Daie
{concurring party)
Programmatic Agreement Keyswone Pipeline Project
SECTIDN 4 - Concurring Parties January 30, 2008
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Upper Sioux-Pezihutazizi Kapi : : Date
(voncurring. party)
Programmatic Agreement Keystons Pipeline Project
Jannary 30, 2008
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Programmatic Agreement Keyswuoe Pipeline Project
SECTION 4 — Concurring Partics January 30, 2008
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