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IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUILIT

No.

IN RE UNITED STATES OF AMERICA,

Petitioner

PETITION FOR A WRIT OF MANDAMUS AND PROHIBITION
TO THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT CF NEW YORK (WEINSTEIN, J.)

The United:5tates hereby petitions for a writ of mandamus to
the United States District Court for the Eastern District of New
York. The petition is taken from the district court's order in a
pending habeas proceeding in an extradition case. The order
authorizes an evidentiary hearing to inquire into the internal
judieial procedures of the State of Israel and its due process
protections. The hearing, in which the fugitive will call
witnesses to testify about Israzel's procedures, is currently set
for June 12, 1989,

JURISDICTION

This Court has jurisdietion to issue a writ of mandamus to
the district court under the All Writs Act, 28 U.5.C. 1651, and
Rule 21 of the Federal Rules of Appellate Procedure.

. QUESTION PRESENTED

Whether the distriet court has the authority in an extra-

dition matter to hear evidence on the nature and adequacy of the

internal judicial procedures of the requesting country.



RELIEF REQUESTED
The United States seeks an order directing the district
court to not inquire further into the internal jﬁdicial pro-
cedures of the foreign government that is seeking the fugitive's

recurn.

STATEMENT OF FACTS

1. The Offense in Ilsrael and the Origival Extradition

Proceedings. The facts underlying the extradition are set forth

in the opinion of the district court (Korman, J.) granting the
government's application for the extradition to Israel of

1
fugitive Mahmcoud El Abed Ahmad, a.k.a. Mahmoud Abed Arta. “j See

Matter of Extradition of Atta, 706 F.Supp. 1032 (E.D.N.Y.

1989). Briefly, in May 1986 a civilian bus travelling from the
West Bank to Tel Aviv was bombed and strafed. The driver of the
bus was killed and a passenger was wounded in the attack. The
next day Abu Nidal, a Palestinian terrorist organization, claimed
responsibility. Shortly afterwards, two Palestinians were
arrested and charged with participating in the attack. They in
turn implicated Ahmad and told authorities that Ahmad fled from
the West Bank after the attack. From this information, Israel
charged Ahmad in its civilian judicial process with various
offenses arising out of the incident, including murder.

In early 1987, Israeli authorities learned that Ahmad was
living in Venezuela, with whom Israel has no extradition

treaty. In April 1987 Venezuela detained Ahmad on charges

1/ Ahmad is a Palestinian by birth and a naturalized citizen of
the United States. :



relating to his involvement in the Abu Nidal Organization., The
United States urged Venezuela to deport Ahmad to Israel, bur that
country deported him instead to the United States. Here, Ahmad
was arrested pursuant to a provisional arrest warrant. In June
1987 Israel made a formal request for Ahmad's extradition under
its extradition treaty with the United States (Convention on
Extradition Between the Government of the United States and the
Government of the State of Israel, Dec. 10, 1962, 14 U.S.T. 1707,
T.I.A.S. No. 5476 {Treaty)). The United States thereafter filed
an extradition complaint under 18 U.S.C. 318l et seq. in the
district court.’

The matter was initially assigned to a federal magistrate
who, after a hearing, concluded that Ahmad had been kidnapped
from Venezuela and brought here illegally. In addition, the
magistrate held that the attack on the Israeli bus was a
"political act" for which extradition was prohibited under Art.
VI, para. 4 of the Treaty. The magistrate accordingly denied the
United States' request for Ahmad's extradition.

Thereafter, the United States filed a second extradition

complaint on behalf of Israel. See United States v. Doherty, 786

F.2d 491, 501 (24 Cir. 1986) (denial of extradition certificate
is not subject to appeal; government's recourse is to file
another extradition complaint). After a second hearing in
February 1989, the district court (Korman, J.) ordered Ahmad
extragdited to lsrael. The court found that there was probable
cause to believe that Ahmad participated in the bus attack (706

F.Supp. at 1050-1052), that Ahmad had not been illegally kid-



napped (id. at 1036-1038), and in a lengthy analysis that cthe
attack was not a nonextraditable "political act" (id. at 1038-
1050). The court granted Ahmad’'s request to stay the extradition
order for 30 days in order to file a petition for a writ of
habeas corpus under 28 U.S.C. 2241.

2. Ahmad's Petition for a Writ of Habeas Corpus. Ahmad

filed a petition under 28 U.S.C. 2241 for a writ of habeas corpus
on March 3, 1989 (Addendum, pp. 16-22), which was assigned at
random to Distriect Judge Weinstein. As the final ground for the
writ, 2/ Ahmad argued that in lIsrael he "will be faced with
procedures and/or treatment that is 'antipathetic to a federal
court's sense of decency.'" Adaendum, p- 21. In conjunction
with this claim, Ahmad noted that the issue was touched upon in
the extradition hearing but was "outside the jurisdiction of the
extradition hearing officers and was therefore not fully pre-
sented"; he further stated that "many of the events that serve to
support these allegations have either first arisen or initially
come to light since the onset of the extradition hearings in this
matter.” 1bid. Ahmad then requested a hearing "to fully
demonstrate that if he is sent back te Israel at this time his
chances of receiving even a modicum of due process within the

Israeli judicial system are nonexistent" and that "he will be

2/ Ahmad also claimed in his habeas petition that the charged
offenses were political acts under the Treaty; that there was
inadequate probable cause; that the second extradition complaint
violated double jeopardy, res judicata, and "generally accepted
principles of due process and fundamental fairness™; and that
"returning [Ahmad] to Israel will constitute a violation of
United States international treaty obligations and other accepted
-principles of international law."”

4



subject to conditions of detention, torture and possible
assassination in violation of the constitution as well as
universally accepted principles of human rights and international
law.” Addendum, p. 22.

The United States opposed the petition. Particularly ad-
dressing Ahmad's final ground, the government relied primarily on
the unbroken line of decisions holding that our courts may not
inquire into or otherwise supervise the integrity of the reques-
ring state's judicial system. Turning from the jurisdictional
issue to the merits, the government noted the particular due
process protections guaranteed under the Israeli system.
Addendum, pp. 23-28.

In a reply to the United States’ opposition, Ahméd urged at
length that the district court conduct a hearing to "examine in
detail the judicial procedures that Petitioner will likely face
upon his extradition and planned trial in Israel" (Peticioner's
Memorandum of Law In Support of the Petition for a Writ of Habeas
Corpus, at Addendum, p. 30). Though he acknowledged the .
existence of the Rule of Non-Inquiry, Ahmad urged that the rule
should not be observed upon a showing of "situations where the
relator, upon extradition, would be subject to procedures or
punishment . . . antipathetic to a federal court's sense of

decency.” Addendum, pp. 30-31, quoting Gallina v. Fraser, 278

F.2d 77, 79 (2d Cir.), cert. denied, 364 U.S. 851 (1960).
Ahmad also asserted that if extradited "he will be undoubt-
edly tortured until he confesses the acts alleged, housed in

horrendously indecent detention facilities, and indeed face the



possibilicty of assassination within the confines of his deten-
tion. If brought to trial, any symbolic procedural fairness is
impossible and not even a semblance of due process of any kind
can be anticipated.” (Addendum, pp. 33-34). After alleging a
systemic abuse of human rights by the State of Israel, Ahmad
concluded that "he cannot receive a fair trial in lsrael. The
impossibility of a fair trial is manifest not only in the
procedure that Petitioner will face but also in the conditions in
Israel at the present time." Addendum, p.35. Among the
conditions he cited was his "membersghip in an outlawed group"
that "make[s] prejudice in an Israeli trial unavoidable."

Addendum, p. 37.
3. The District Court's Order. On May 16, 1989, the dis-

trict court, ruling from the bench, agreed to “considef the issue
of * * * the nature of the {Israeli] judicial system that [Ahmad
will] be exposed to." Addendum, p. 4. The court stated that
"the federal courts * ¥ * will not be used in order to extradite
people where there is the probability that they will be subjectedﬂ
to conditions which do not meet minimum standards of due process
as required now * * *." Addendum, p. 5. Without expressing a
view on the Israeli judicial system, the court stated simply that
it would "like to consider the matter." Ibid. Because the court
recognized the government's strong objection to its order, it
made clear that its decision amounted to a final order and

invited the government to seek mandamus. Ibid.



REASON WHY MANDAMUS SHOULD BE GRANTED
THE DISTRICT COURT LACKS JURISDICTION TO EXAMINE
THE JUDICIAL PROCEDURES OF THE REQUESTING COUNTRY
IN A HABEAS CHALLENGE TO A FOREIGN EXTRADITION

The law i{s clear and unambiguous. A historic rule of non-
inquiry, enunciated by the Supreme Court and censistently obser-
ved in this circuit, precludes courts, in the context of extra-
dition proceedings, from reviewing the internal judicial pro-
cedures of the requesting country. Under its dictates, conse-
quently, United States ccurts will not examine the processes by
which the requesting state has amassed its probable cause or
intends to secure the conviction of and punish the fugitive.

In a patent rejection of this lcng-standing rule, the
district court has ordered an evidentiary hearing on 'the nature
of the [Israeli] judicial system" to evaluate that country's due
process protections and determine whether those guarantees are
sufficient under United States standards to permit Ahmad's extra-
dition. The court's order exceeds its jurisdiction; it violates
the proscription against inquiry by the Judicial Branch into the
foreign state's processes; and it oversteps the very limited
scope of habeas review of extradition orders. At the same time,
it jeopardizes the government's obligations under the extradition
treaty entered into by the Executive and Legislative Branches,
and it interferes with the government's foreign poliey responsi-
bilities and interests.

For these reasons, the Court should grant the petition for

mandamus and direct the distriect court to discontinue its inquiry

into Israel's internal judicial processes.



A. The Rule of Non-Inquiry Precludes the District Court's

Review of Israel's Judicial Procedures. The practice of judicial

non-inquiry into the processes of a foreign government finds its

origins in Neelvy v. Henkel, 180 U,S5. 109 (1901). In that

decision, a fugitive challenged the constitutionality of the
federal extradition statute on the ground that it did not "secure
to the accused, when surrendered to a foreign country for trial

in its tribunals, all of the rights, privileges and immunities

"

that are puaranteed by the Constitution * * * Rejecting these

claims, the Court stated (180 U.S. at 122-123):

Allusion is here made to the provisions of the Federal
Constitution relating to the writ of habeas corpus|, ]
bills of attainder, ex post facto laws, trial by jury for
crimes, and generally to the fundamental guarantees of
life, liberty and property embodied in that instrument.
The answer to this suggestion is that those provisions
have no relation to the c¢rimes committed without the
jurisdiction of the United States against the laws of a
foreign country.

In connection with the above proposition we are
reminded of the fact that appellant is a citizen of the
United States. But such citizenship does not * * *
entitle him to demand, of right, a trial in any other mode
than that allowed to its own people by the country whose
laws he has violated and from whose justice he has fled,
By the [extradition statute] the appellant cannot be
extradited except upon the order of a2 judge * * * and then
only upon evidence establishing probable cause to believe
him guilty of the offence charged; and when tried in the
country to which he is sent, he is secured by the same act
'a fair and impartial trial' -- not necessdarily a trial
according to the mode prescribed by this country for
crimes committed against its laws, but a trial according
to the modes established in the country where the crime
was committed.

The Supreme Court in a later decision reiterated that the
courts do net examine the foreign state's processes in an
extradition proceeding. Though that case invelved a challenge to

the probahle cause showing, the Court spoke more broadly: "if

-8-



there is presented * * * such reasonable ground to suppose him
guilty as to make it proper that he should be tried, good faith
to the demanding government requires his surrender. We are bound
by the existence of an extradition treaty to assume that che

trial will be fair." Glucksman v. Henkel, 221 U.S. 508, 512

(1911).

This Court similarly recognizes that "[i]t is not the
business of our courts te assume the responsibility for super-
vising the integrity of the judicial system of amother sovereign

nation.” Jhirad v. Ferrandina, 536 F.2d 478, 484-485 (2d Cir.),

cert.. denied, 429 U.S5. 833 (1976). See also Sindona v. Grant,

619 F.2d 167, 174-175 (2d Cir. 1980). In a lengthy and seminal
discussion of the issue, this Court explained:

[W]e have discovered no case authorizing a federal court,
in a habeas corpus proceeding challenging extradition from
the United States to a foreign nation, to inquire intoc the
procedures which await the relator upon extradition.

There is nothing in [two Supreme Court decisions and two
lower court cases] indicating that the foreign proceedings
must conform to American concepts of due process., * % * #
The authority that does exist points clearly to the propo-
sition that the conditions under which a fugitive is to be
surrendered to a foreign country are to be determined
solely by the non-judicial branches of the Government.

The right of international extradition is solely the
creature of treaty * * * ¥, VWe regard it as significant
that the procedures which will occur in the demanding
country subject to extradition were not listed as a matter
of a federal court's consideration in [a nmumber of Supreme
Court decisions].

Gallina v. Fraser, 278 F.2d at 78-79, citations omitted.

The Second Circuit's approach is consistent net only with
the Supreme Court's view, but also with the views of the other
circuits that have addressed the issue. For example, the U.S.

Court of Appeals for the District of Columbia rejected the



fupitive's challenge to extradition, holding instead thar.

What we learn from Neelv is that a surrender of an
American citizen required by treaty for purposes of a
foreipgn criminal proceeding is unimpaired by an absence in
the foreign judicial system of safeguards in all respects
equivalent to theose constitutionally enjoined upon
American trials. We do not believe that that teaching has
been eroded by time * * * ¥,

Holmes v. Laird, 459 F.2d 1211, 1219 (D.C. Cir.), cert. denied,

409 U.S. 869 (1972). The Fourth Circuit dismissed the claim thart
the Judicial Branch could inquire into internal matters within
the requesting state, noting that the Executive Branch has the
sole discretion teo deny extradition "when 1t appears that, if

extradited, the individual will be persecuted, not prosecuted, or

subjected to grave injustice."” Peroff v. Hylton, 542 F.2d 1247,

1249 (4ch Cir. 1976), cert. denied, 429 U.S. 1062 (1977). The
Sixth Circuit, in an analogous situation, recognized that however
uneasy the court mav feel about extraditing a fugitive for a
crime committed decades before, "we conceive it our obligafion to

do so." Arpento v. Horn, 241 F.2d 258, 263-264 (6th Cir.

1957). Similarly, the Seventh and Ninth Circuits declined to
examine the foreign government's procedural requirements for two
reasons, without specifically citing to the Rule of Non-

Inquiry. Those courts based their judicial abstention on respect
for the foreign govermment's sovereignty -- a notion similar to
the foreign policy concerns underlying the Ruie ~- as well as the
chance that the court would erronecusly interpret and construe
the law of a country whose legal system is not based on common

law principles. Matter of Assarsson, 635 F.2d 1237, 1244 (7th

Cir. 1980), cert. denied, 451 U.S. 938 (1981); Emami v. United

=10~



States District Court, 834 F.2d 1444, 1448 (9th Cir. 1987).

The Rule of Non-Inquiry is thus uniformly obhserved by the
federal courts. It is also consistent with the very limited
scope of haheas review of intermational extradition orders. As
the Supreme Court stated, "{tlhe alleged fugitive from justice
has had his hearing and habeas corpus is available cnly to
inquire whether the magistrate had jurisdictioen, whether the
offense charged is within the treaty, and * * * whether there was
any evidence warranting the finding that there was reasonable

ground to believe the accused guilty." Fernandez v. Phillips,

k)

268 U.S. 311, 312 (1925); see also Jhirad v. Ferrandina, 536 F.2d

at 482. Plainly, the narrow scope of habeas review in extra-
dition cases =-- with its explicitly limited inquiry that does not
include an examination of the judicial system of the regquesting
country -~ precludes the examination the district court proposes
to undertake here.

B. Abmad's Submissions Concerning Israeli Military Judicial

Procedures Have no Bearing on the Civilian Process and Thus are

Insufficient to Justify the Court's Examination of Israel's

Judicial System. Relying on dictum in Gallina v. Fraser, 278

F.2d at 79, Ahmad urged the district court to disregard the Rule
of Non-Inquiry on the ground that "extradition would expose him

to procedures or punishment ‘antipathetic to a federal court's

sense of decency.'" Ibid.; see also Rosado v. Civiletti, 621
F.24 1179, 1195 (24 Cir. 1980). Presumably, the district court
also relied on the Gallina statement in determining that it had

the authority to inquire into Israel's judicial system. Contrary

-11-



to the court's and Ahmad's view, Gallina does not justify the

kind of inguiry that the court has signalled here.

We question first whether the diectum in Gallina permits the
sort of wholesale inquiry into the requesting country's pro-
cedures that the district court seemingly contenplactes. Indeed,
as Judge Friendly, writing for the Court, later explained,
Gallina holds expressly that "the federal courts may not 'inquire
into the procedures which await the relator upon extradition.'
278 F.2d at 78." Judge Friendly continued that "[t]he fact that
Gallina also added the caveat that some situations were imagin-
able in which a‘'federal court might wish to reexamine the prin-

ciple of exclusive executive discretion, id. at 79, falls well

short of a command to do so here.” Sindona v. Grant, 619 F.2d at
175. 1In other words, Gallina did not create or endorse a new

rule, but merely enunciated the possibility that such a change

might be imposed in appropriate circumstances. Hence, that case

does not stand for the proposition that the courts currently have

the authority to ignore 'the principle of exclusive executive

discretion.”" Absent any indication from a higher court that the

long-standing principle is no longer valid, Gallina provides no
3/

basis for the district court to depart from it.™

Additionally, assuming that Gallina provided some support

3/ As the Ninth Circuit noted several years ago, Gallina's
exception has yet to be employed in an extradition case"
(Arnsbiornsdottir-Mendler v. United States, 721 F.2d 679, 683
(9th Cir. 1983)), and nothing decided since 1983 has rendered
invalid that observation. Morecver, Gallina did not invelve an
unrestricted examination into all aspects of the foreign state's
system of justice; rather, it focused in a very limited wanner on
the singular practice of prosecuting in absentia.

-12-



for the district court to examine the requesting state's internal
processes, the Court's explanation in Sindona and its emphasis in
that case on Gallina's expression of the non-inquiry rule
diminishes even furcther the minimal significance of that dictum,
But, even assuming that a very limited exception to the Rule of
Non-Inquiry might exist in extradition proceedings and that it
could, in an appropriate case, support an inquiry into all
aspects of the foreign government's judicial processes, the
intrusion of such a judicial examination on our treaty
obligations and the Executive Branch's discretion requires at
least a threshold showing that the foreign system is suspect. In
this case, Ahmad's challenge to the Israeli judicial process was
entirely based on the alleged unfairmness of the military judicial
procedures followed on the West Bank. He made no showing, how-
ever, that the procedures observed in Israel's civilian courts --
in which he has been charged and will be tried (according to a
guarantee provided in a diplomatic note by lsrael and subwmitted
to the distriet court) -- are in any way "antipathetic tec a
federal court's sense of decency."” In short, nothing in the
papers filed by Ahmad makes a threshold showing sufficient to
trigger an evidentiary hearing on the "nature of the [Israeli]
judicial system.”

Even if the digtrict court has some narrow leeway under the
Second Circuit's dictum to ignore the Rule of Non-Inquiry, its
determination to do so in this case is thus wholly unwarranted.
Whether the Rule is an_inflexible command to the courts to

abstain from reviewing other countries' internal procedures -- as

~-13-



the Supreme Court suggested in Neely v. Henkel -- or is subject

to a very limited exception for the case that offends the court's

"sense of decency" -- as the dictum in Gallina v. Fraser might
suggest ~- nothing in this case supports the inquiry proposed by
Ahamad and acceded to by the district court. Consegquently, the
court's order opening the matter for judicial examination is,
even if not a violation of the clear limits of judicial
authority, a patent abuse of its discretion.

C. The District Court’s Order is Reviewable by Mandamus.

We recognize that mandamus "'ig meant to be used only in the

exceptional casé.'" In re Von Bulow, 828 F.2d 94, 96 (2d Cir.

1987), quoting Bankers Life & Casualty Co. v. Holland, 346 U.S.

379, 383 (1953). Thus, "'[t]he traditional use of the writ [of
mandamus] in aid of appellate jurisdiction both at commeon law and
in the federal courts has been to confine an inferior court to a
lawful exercise of its prescribed jurisdiction or to compel it to
exercise its authority when it is its duty to do so.'" Mallard

v. United States District Court for the Southern District of

Iowa, et al., No. 87-1490 (S. Ct., May 1, 1989), slip op. 13,

quoting Roche v. Evaporated Milk Assn., 319 U.S. 21, 26 (1943).

The requested writ of mandamus meets those standards and is
appropriate here to prohibit the district court from exceeding
its prescribed autheority.

Our courts may not inquire into the internal judicial pro-
ceedings of other nations or to determine if the requesting
country's system comports with our notions of procedural due pro-

cess. As this Court explained, one of the "touchstones * * * of

14



review by mandamus" is the "usurpation of power'" by the district

court. Von Bulow, supra, 828 F.2d at 97. The district court has

no jurisdiction to ignore the Rule of Non-Inquiry, to examine
Israel's judicial svstem and, implicitly, to disregard our
obligations under the extradition treaty on a finding that the
foreign system somehow falls short of our standards. The Court
accordingly should confine the district court's authority and bar
its intended exercise of oversight into Israel's system of
justice; the district court's usurpation of this power makes
mandamus appropriate.

The other tpﬁchstones of mandamus review noted by the Court

in Von Bulow, supra ~- "clear abuse of discretion and the

presence of an issue of first impression' -- are also applicable
here. As set out above, it is well-settled that the scope of
habeas review in an extradition proceeding is very limited. The
district court's determination to consider Israel's current
political situation and its impact on the civilian judicial
process and to consider those matters in the habeas proceeding
exceeds by far the narrow scope of the hearing and thus
constitutes a clear abuse of the court's discretion. And, this
issue is a novel legal question for which "there is only sparse
discussion * ¥ * in the reported cases"( Von Bulow, 828 F.2d at

97, quoting Bogosian v. Gulf 0il Corp., 738 F.2d 587, 591-592 (34

Cir. 1984). Resolution of the issue, nmoreover, will promote the
efficient administration of justice (Von Bulow, 828 F.2d at 99-
100), by foousing the habeas proceeding and barring its forays

into proscribed areas.

-15-



CONCLUS 10N

For the foregoing reasons,

mandamus should be granted.

Respectfully submitted.
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PROCEEDIKGS - 2

THE COURT: Yes, what can I do €for yeu?

MR. STEIN: Well, Your Honor, first my name is Hurray
R. Steino from the Department of Justice ia Washington,. Your
Honor, Jacques Semmelmwan whe has been ipvolved ibn Lhiszs case
since the onset scheduled before Judge Radgy(phonetic) at nine
o0'c¢lock and at 9.25, still the prisoner hadn‘t come over frow
KCC. It’'s pupposed to be just a one mionute proceeding before
Judge Radgy and he shouwld be up any second oow to --

THE COURT: Well, what is it we have to do this
morning? |

MR. STEBIN: W¥ell, first, Your Honmor, it‘s amy
understanding and I‘d like to get ft clear froe you since [ am
here that counsel for Mr, Attar{phonetic} bas requested the
Court to permit it to bring additional witnesses and evidence
before you in this habeas preoceeding., And it is the position
of the government based oo the law which {s bas come out of
the initial proceedings which as I'm sure as.Your Konor is

lavare, about 99% case loog statutory law that in an

xtradition proceedings where vwe have habeas corpus it’s the
esponsibllicy of the habeas court merely to revieu the
roceedinge before the extradition magiastrate, in this casge

he extraditicn magistrate being Judge Kcrmanjphonetic). I an
ot recpening the proceedings to permit additional evidence

nd vitonesses,

THE COQURT: Well, I understapd yvour positiocn, I ve

)




10

1B

12

13

14

15

16

17

18

18

21

23
24

25

PROCEEDINGS .3
read your papers aad they are highly persuasive except that 1
believe in viewing the lmportance of the case anod the
implicagsion of the petitionmer that I will reopen to allow them
to present further evidence on the matter so that if it goes
up to the Supreme Court, they’ll have a full record. In the
reantime, you cano present whatever evidence you’'d like as
vell, 1°'m particularly interested froem the goverpmant in
deterrining the nature of the due process that will be
afforded the patitioner, whether he ll pe tried-- I potice
there is am allegation to that poipt by the goverpment that
he’l]l be tried by & civilian ¢ourt 1ia the state of Israsl
proper. But I would like information en the nature of their
procedures and whether due process will be granted.
MR. STEIN: I have two comments about that, Your
Honor., Pirst of all, although pot required, there was sonme
comment about that before ip the proceedings apd we supplied,
it’s in the record, exactly Bow this case would be tried,
This case will be tried fn Ieraell courts just like apy other
criminal case would.
THE COURT: I understand you contenmtion as I ~-
MR, STEIN( That'es clearly in the record, too, Your
Honor.
tHE COURT: If you want to supply any additional
information, you please do 8o,

MR. STEIN, Well, too¢, Your Hopor,--

3
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THE COURT: If you want to rest on the reccrd, you
please do so.

MR. STEIN: I understand that, Your Houoor, The
secoad poiot we have on that fs that the Court pursuant to the
law on the subject ie not allowed to become involved ip the
judicial processes that would go on in thg requesting state,
in this case Israel. That --

THE COURT: Well, I ugderstand --

MR, STEIN: I°s concerned abount the judicial process.

THE COURT: I understaand ycur positionm, But I‘m got
fully convinced, for erample, that in this case o0r obe
involving a governoment which was operated without due process,
where the courte mnerely did the bidding of the ezxecutive,
Mbhere people were tortured aod no attorneys ware avallable aed
the like as in some -- the case of some goverarmedts, inm recent
years, a court couldn't consider that. So I think I can
consider the issue of the whether the nature of the judicial
BEystem that hg'll be exposad to,

MR. STEIM: Well, of caourese, we take a different view

pf that, Your Hoemer. If there was any gquestion cf, for any

government that makes & requesat on the United Stateas as to the

iability of the judicial system it’'s the respcocnesibility of

he Secretary of the State either to abrogate the treaty
nd/or not receive apny requests from that government,

-

THE COURT: I understapd --

o
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MR, STEIN: TfThat’s not true in thie case, Your Honor.
THE COQURT: I vonderstand the position. However, the

federal courts which aren’t in the brapch of tbe government

will not be umsed in eorder to extradite people where there is
the probability that they will be subjected to conditions
which do not meet miniwum gtandards of due process as required
now, I believe, probably under inotercaticoal law. In aovy
event, I°d like to consider the matter, If you gay the record
is couplete, that’se the epd of it. I'wm not goeiog to preclude
the petitiJn for putting io evidence,. If you wish to take an
appeal for mandamus, you're free to do so. Otherwise, I don't
believe ay decision 1s appealable at this stage. That is a
Hfiaal order, If you want tg¢ take the wandamus petitiocn,
there’s an order and I'}ll file s¢ there will be Bomething
"pbysical in the record. Whero 18 this scheduled for beariog?
1i MR. CLARK: I thiok that’'s the real gquesticon as far
as I know, Your Honmor. .

THE COURT: Well, how long 18 this going to take?

MR. CLARX: I thiank two days at the most, perhaps,

THE COURT: But you're going to give the other, the
respondent the full statement, oame witpnesses, their

fbackground, and approxrimately what you're going to have thenm

ay B¢ they can prepare for crcss examination. TIf the
Eovernlent vapts to subait anything you follow the saxe

rules. Are you going to have apy experts?

£
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KR. CLARK: Yes, Your Hﬁnor.

THE COURT: Experts will give their full background
and basis for their copimien, hearsdy, full written report.
Governwent will do the sawme.

MR, STEIN: VYour Honor, are we golong to supplied
today with the names of these witpesses and a prop of their
testirvony?

THE CQURT: I don't knew about today. Can we fix the
date for the heariog? Let’s €fiy it apnd them you can get it
efficiently in advance. ¥hen can I bave some days? Better
call Cbief Judge PFPlatt amd tell him I cannot take. his case,
I'm just completely tied gp with other cases., How are we
golag toe fit in a three week trial, a trial thkat's going to be
three weeks?

{0ff Record Discusslion)

THE COURT: Put this on for the £ifth and sixth., Aod
half of the seventh of Junme. All right, jury selection in
that --

MR. SYEIR: What time would that be? I°11 be coming
in frew ¥Yashiogton a day later that morning.

TEE CLERK: 19:239. ’

MR. STEINK: OCkay, thaak you.

THE COURTr Is that comvepnient? We'll make {t
vbatever time,

MR. STEIX: Ag far as I know at the present tiase,
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Your Honor, I have to be back in Las Vegas next wesk, I den't
bave apmy -- I can't thiok on the top of ay head any conflicts
at this time. If I kave anf, I will speak tg ¥r. Semwelman,.

THE COURT: #Well, all right. WwWe’'ll work it out.

We ll accoanodate counsel for both sidea, obhviously, whatever
it convenient. Is there apything elee?

KR. CLARK: Just time within which we should exchange
data on witnesges,

THE COURTr That -- withino one week. PFor the
petitionarf and the respondent will bave three days, three
business days thereafter. Anything further? Can we have a
full record now of this?

THEE CLERK: (TYes,

MR. STBEIN: Your Honmnor, I'd just like to meke one
thing c¢lear. &s I understapd it, is there anything that Mr,

ttar is geing to do pursuant to your order? Some comment
Bout the prospective trial?

THE COURT: No., I°m going te give him carte
lapche. fThey can say anything they want. That is a matter
hat was a concern to me a3 I was reading the papers. There's”
g 1lssue as to that potot., We did have a case pome years aqo
involving an Israeli whe fire bombed 2 bus that now Judge
adgy, I think, prosecuted, habeas petition. I belisve that
nded in an agreement by the petitioner to g¢ over voluntarily

nder waz some plea agreenent.

7
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MR. STEIN: I thiok that was the Lightoer(phonetic)
case, Your Hoopor.

THE COUDRT: Lightner case, vyes, But that's certainly
a precedent. I suppose the Court considered -- who was the
ragistrate in that case?

MR. STEIK: Lighteper is involved in -- I think hLe
reported to Susan Wright(phonetic).off the top of my head,
Your Honmor, It doesn’t have te¢ do wjith that, but I tbink it’s
a question of release on --

THE COURT: W¥ell, I don't.wagmt to hear --

MR. STEINH: Off the top of wmy head,

THE COURT: Wag there a heariong in that ;ase?

MR. STEIWN: I don‘t remember the full progcess. I --

THE COURY:. Well, I'1l]l get the citation fromw Judge

adgy and, June, would you order froa the document center the
full files in that case. Are there apy other cases we have
bat are -- that bear on the issue of the kiﬁd of justice?

MR. STEIN: Well, 1 think, Your Honor, the most

ecent person whe's done any publicity about returoing ¢o
srael is Ivap Demenvoke(phonetic) alsc known as Ivan the
erribie. There wouldo't be any differepce ip the trial of
van Denepyoke than there would be.in this particular case
od, of course, Desenyoke even had the cpportuaity to¢ use hie
.5, attoroeys in the case,

fHE COURYT: Well, if vou have eany material, I'11 take

K
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judicial notice and we'll just supply it. I believe I canq
take judicial notice extensively in these capes. That applies
to either party. All right. Thank you very much.

ME. STEIW: Your Honer, I just -- there’s one other
rcase I thiok that before Demenyoke, there was a six circuit,
There wae algo a little older case that may have made s50me
“COEIEDE on this and that's the case ipvolving Abu

Jan{phooetic} who was extradited to Israel & few vear before,

The case went through the msevanth circuit,

THE COURYT: Well, acy informatien you can give me
I1'1]1 take., Judicial motice in related caees is of broad,
particularly ¢o an isete Buch a8 this. I have taken judicial
noetice of the pature of the Freoch system in connection witcth a
¢tase involving race horses, And I think ¢f the British system
cauple years invelving, I think, Mr. George or what’s his
ame’?

THE CLERK: Boy George.

THE GOURT: Boy George, There's was death and I said
hat the English system vwas operating with due process., The
reach system was operating vith due process. The Indian
yster, too. I don‘t remember having done it for the Israeli
ysten., I should say, bowever, that some yvears ago, probably
ifteen years or more ago, 1 did visit Israe]l and I lectured
n Hount Scopisz{phonetic} and did some research oo the Tsraell

egal systen which .resgsulted in the‘publication ¢f three or
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four articles in a New York law journal. Look them up if you
thipk that I ought to be excused, feel free to make a motion
after you look at the articles.

¥E. CLARK: Do you know what year that was?

THE COURT: Pardon me?

HR. CLARK: Do you kpow what year that was
approrimately?

THE COURT: MHo, but £f you call =y secretary, Dorothy
Rosenberg, she can probably give it te you. She may even have
a copy of it some place,

MR. CLARK: I find that serve that has no
precedential -- and the attoraoey gebneral of Ireland, Nurray,
in Febryary declined to eytradite to the United Kingdoew, a
priest nawmed Flyno, specifically oo the grounds of a seven
page cpinion he c¢ouldn 't get a fair trial in the UK.

THE COURT: All right. Thanok you very much.

MR. CLARK: fThank you, sir.

I certify that the foregoing is a correct tramscript from the
electronic sound recording of the preceediegs in the

above-enotitled matter.

S/ng(_mb S11#/¢1

Signature of Trauscriber Date
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THE CLERK: Civil cause for status conference, aAhmad
versus U.S.A.

MR. SEMMELMAN: Good afternoon, your Honor.

MR. MEADOW: Good afternoon,

THE COURT: Good afterncon. What can I do to help
you?

MR, SEMMEIMAN: Perhaps that question is best
addressed to defense counsel, it's their habeas petition.

MR. MEADOW: We called for the status conference, we
filed a habeas -- there is a scheduling order already ordered.
THE COURT: For the hearing, for a hearing?

MR. MEADOW: No, for resﬁonse by the government and
then a reply by us.

THE COURT: Are you going to require a hearing in
this case? -

MR. MEADOW: We believe we may, Yyes.

We'll certainly want to put on new documentary evidence
and we may, gf we can locate and afford the witnesses, we'll
want perhaps one day, maybe two days of hearing. -

THE COURT: Do you have any idea when you will be
ready?

MR. MEADOW: The scheduling as you ordered puts us
about 40 days from -- that was a few days ago, we would
certainly be ready at that time and if necessary -- it would

be better if it was after that for us to see what positions

/ X
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are being taken.

THE COURT: What date would you suggest, sometime in
May?

MR. CLARK: Second week in May.

MR. MEADOW: One of our problems, some of ogur
witnesses may come from overseas and based on that, it will be
based on availability and we don't know that at this time but
if we can set é tentative date and maybe over the next two
weeks try to formulate a date.

'THE COURT: May 15th.

MR. MEADOW: That weuld ke fine.

MR. CLARK: I have the possibility of a trial in
North Carolina. May 22nd would be a little better if that
would be convenient to the Court.

MR. SEMMEIMAN: 1It's fine with me, your Honor.

MR. CLARK: Why don't we just go with the 15th and
if something happens, we can let yocu Kknow and perhaps
reschedule it.

We have a change of venue motion pending down there and 1T °
think it's going to be granted.

THE COURT: Shall we put it on for May 15th at 10:00
o'clock for trial?

Mﬁ. SEMMELMAN: Your Honor, it will be the
government's position that there is no need for a hearing

because there has already been a hearing before Judge Korman

/5
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usual pretrial order.

MR. MEADOW: Your Honor, I had one question for the
Court.

THE COQURT: Yes.

MR. MEADOW: On our petiticn, the first line of the
order to show cause, the petition, T guess jit's a formal leave
to proceed -- the first line of the form for the order to show
cause is petitioner is granted leave to proceed in forma
pauperis.

We were previously appointed counsel.

THE COURT: And you want to proceed, I didn't
understand, I thought you were paid counsel., You want to
proceed in forma pauperis?

MR. MEADOW: Yes, we didn't formally apply because I
had thought that the appointment by Judge Korman continued.

THE COURT: The appointment will continue and you
may proceed in forma pauperis. _

All right. Nice to say you.

/{

Allan R. Sherman, Official Court Reporter




UNITED STATES DISTRICT COURT
BASTERN DISTRICT OFP NEW YORX

----------------------------------- --—I-
In the Matter of the Petition of ! hd -~
-~ TN N
MAHMOUD EL-ABED AHMAD %o SRV *1
{a/k/a "Mahmoud Abed Atta®), 3 88 Civ. T
- .*’-'""'T'."-.‘ ‘
Petitioner, ! B L LR
for a writ of Habeas Corpus as ! PETITION FOR A WRIT
OF HABEAS CORPUS
-against- 1
GCeorge Wigen, as Warden of the 1 -
Metropolitan Correctional Center of e =
the Federal Bureau of Prisons, t S R =
Romolo J. Imundi, as United States 5-_';:?3 N P
Marshall for the Southern District t -0 e ™
of New York, James A. Baker, as AT =
Secretary of State of the United $ L L (=
States and Richard Thornburgh, as 2AS =2
Attorney General of the United 1 55 &
States, I
Respondents. !
— - X

Petitioner, through his counsel, alleges as follows:

1. Petitioner bases his prayer for relief on 28 U.S. C.
2241 et. Beq. No previous application has been made for a writ
of habeas corpus or similar relief.

2. Petitioner, a United States citizen is incarcerated
at the Metropolitan Correction Center in Manhattan where he has
been held since May 6, 1987, a period nov totaling approximately
22 months. There are not nov nor have there ever been any crimi-
nal or civil charges lodged against Petitioner in this Country
nor are any such charges pending or anticipated.

3. Petitioner iz held in cuatody pursuant to an order
of the Honorable Edward R. Kor;;n. United States Pistrict Court

Judge for the Eastern District of New York issued pursvant to 18

€D
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so in our view the recerd is complete and the defense should
not be entitled to reopen.

THE COURT: You will submit the full record at this
time?

MR. SEMMEIMAN: Yes, actually Judge Korman has the
record unless his clerk has sent it downstairs. I'm not sure.

THE CLERK: He is has not.

MR. SEMMELMAN: S0 Judge Korman would have the
record at this time.

_’THE COURT: Are you gocing to rest on the record
before you?

MR. SEMMELMAN: Yes,

THE COURT: You'll have to submit the record at some
point.

MR. SEMMELMAN: Fine, I will do that but as a matter
of law, it's our position, and I'm prepared at some point to
submit a mero to the Court on this, that the plaintiff should
not be entitled at this point in the proceeding teo put on
additional evidence not presented before Judge Korman.

THE COURT: You will certainly put that in your
response and ﬁrief.

MR. SEMMELMAN: Yes,

THE COURT: Aﬁd they can reply.

A1l right. 1In any event you'll give the usual trial

notice of witnesses, experts and the like pursuant to the

/4
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U.S.C. Sec. 3184 and the Treaty of Extradition betveen the Unifted
States and the Government of Israel.

4. This matter comes before the Court on habess corpus
review after Petitioner has been asubjected to two successive
extradition hesrings before separate extreadition hearing officers
wvho reached directly divergent findings.

5. In the original hearing held, the Bonorable John L.
Caden, United States Magistrate for the Bastern District of New
York denjed the Governmenti'’s request for certificatlion for extra-
dition. Magistrate Caden held evidentiary hearingz to deltermline
the Israeli extradition request on December 16 and 17, 1987, and

February 22, 1988. The matter was titled In Matter of the Extra-

dition of Mahmoud Abed Atta a/k/a/"Mahmoud Rl-Abed Ahmad”, Magia-

trate’s Docket No. 87-0551 M. A copy of Maglatrate Caden's Memo-
randum and Order datzd June 17, 1988 is attached hereto as Exhib-
it 1.,

6. In a second extradition proceeding filed immediately

after the Magiastrate's denial of extradition in the first, again

titled In Matter of the Extradition of Mahmoud Abed Atta

a/k/a/"Mahmoud El-Abed Ahmad®", docketed as B8 CV 2008 (ERK), an

application to have Petitioner certified for extradition was
granted by the Hcnorable Edward R. Korman in a Memorandum and
Order dated Pebruary 2, 1989. Judge Korman adopted the record
from the hearings before Magistrate Caden and alzo held further
evidentiary hearingz on July 6, 7, and 8, August 3 and 24, and
September 15 and 16, 1988. As part of his semorandum opinion
Judge Korman ruled that {¢ waz inappropriate that he sit as an

. Article III judge in a habeas corpus proceeding that would review

2
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hin own decision and therefore directed that the anticipated
habeas corpus petition be assigned to another judge by random
selection. Judge Korman's memorandum and order is attached hereto
as Exhibit 3. Judge KEorman stayed the certificatlion fo; extradi-
tion on the grounds that Petitioner tlle a petition for a writ of
habeas corpus within 20 days. Aa of the tiling of this petition,
that atay remaine indefinitely in effect.

7. There is no direct appeal of orders certifying
extraditability and the correctness of such orders is properly
sub ject to cthallenge by petition for writ of habeas corpus,

4

pursuant to 28 ﬁ.S.C. a241.

8. Petitioner, a United States citizen, was jnjitially
arrested on April 27, 1887 in Venezuela, where he maintained an
apartment, and waa held in detentjion for approxisately § days.
During that time he was held in solitary confinement, denied
access to a lawyer, and subject to beatings and Incesszant
interrogation.

9. Upon information and belief, agepts of Israel and the
United States dire;tly participated with agents of the Veneszuelan
government in Petitioner’s illiegal arrest, detention, intefroga-
tion, and mistreatment or such was done at their instigation and
requeat and with their approval.

10. Upon information and beligf. during his detention
in Venezuela, United States agents urged the Venerzuelan govern-
ment to extradite Petitioner directly to Israel. Veneguslsn re-
fused to do. There is no extradition treaty between the two

countries. The United States then determined to accept cuatody of

/§



Petitioner solely for the purpose of extraditing him to Isrsel.
Although documents Indicale Petitlioner wvas expelled ?rom Vepegge-
la for unspecified immigration violations, Petitioner asserts
Lthis wvas a pretezxt to send him out of the country In the cuatody
of United States sgents. Petitioner was never charged with any
crime by the Venezuelan authorltles.

11. On or about May 1, 1987, an FBI Legal Attache went
to Venezuela to consuit with top level Venezuelan security offti-
cials concerning Petltioner. The FBI agent remained there for 6

days and consulted regularly with Venezuelan officisals.

12. On'May 3, 1987, an arrest warrant was Issued for
Petitioner by the Magistrates Céurt in Jerusalem, Israel,
charging hia with aurder.

13. On May &, 1687, two more FBI agents came ta Vene-
zuela taking Petitioner into their custody and bringing him to
the United States.

14. On May 8, 1987, Petitioner was turned over to all
three PBI agents while they wajited on a Pan American Airvays
Plane bound for New York in the Caracas Venezuela airport.
Handcuffed, Petitioner was put on the plane and turned over to
the agents. One of the agents removed the handcuffs froms him.

He was searched, brought to a middle seat in the rear of the
plane and restrained for the rest of the flfght with agents on
either gide of him. An agent testified that at some point, efther
immediately or shortly after the plane was in the air, the agents
stated that Petitioner was formslly being put under arrest. The

reality is that at all times he was under arrest and at no time

/7



to fully demonatrate that if he is sent to Israel he will be
sub ject to conditions of detention, torture and possible assgassi-
nation in violation of the constitution as well as universally

accepted principles of human rights and internationallllg.

19. This petition is supported by the transcripts,
pleadings, documentary evidence, briefs, and opinions generited
in the extradition proceedingz that underlie this petition, ax
well as further evidence that will be submitted at the eviden-
tiary hearings requested under this petition and memoranda of law
to be submitted with the court's permission or at the court's

request at a latér date.

WHEREFORE, Petitioner prays that:

1. The Court conduct a hearing upon the receipt of
respondent’s ansver to the instant petition and petitioner's
responge thereto,if any.

2. The Court issue a writ of habeas corpus directing
that Petitioner be unconditionally discharged.

3. The Court grant such other and further relief as may

seem just and proper.,

DATED: mrca 3, 1989 o
BY: ﬂ]& ﬂ M%

" Peter B. Meadow

Ramgey Clark
Lawrence W. Schilling
Peter B. Meadow

. 36 Baast 12th Street
New York, N.Y. 10003
(212) 475-3232

Attorneys for Petitioner

7
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¢. Petitloner cannot be extradited to the State
of Israel azs under the facts surrounding his arrest, detentlon
and arrival in New York the court cannot properly assert juris-
diction. Petitioner cannot be extradited to the State of Israel
because subjecting him to a second extradition procedure after
the determinations In the Pirst hearing was a violation of con-
stitutional double jeoperdy and res judicata protections and
Eenerally accepted principles of due process and fundamental
fairnessa.

¢. Under the facts and circumstances of this
case, returning Petitioner to Israel will constitute a riclation
of United Statee international treaty obligations and other
accepted principles of international law.

t. Petitioner should not be returned to Iersel as
he will be faced with procedures and/or treatment that s “antip-
athetic to a federal court's sense of decency.™

1. This issue, although noted by Petitioner
during the hearings below, was outside the jurisdiction of the
extradition hearing officera and was therefore not fully present-
ed. Also many of the events that zerve to support these allega-
tions have either firat arisen of finftially come to light since
the onset of the extradition hearings in this matter.

2. Petitioner asserts and requests a hearing
to fully demonstrate that il he is sent back to Israel at this
time his chances of receiving even a modicum of due process

within the Isrsaeli judicial sy;ten are nonexistent.

3. Petitioner asserts and requests a hesring

€

o |



PAN:JS
Gc/9/1011

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

In the Matter of the Petition of
MAFMOUD EL-ABED AHMAD, also known
as "Mahmoud Abed Atta,”

Petitioner,

for a writ of Habeas Corpus as

- against - 89 CV 715 (JBW)

George Wigen, as Warden of the
Metropolitan Correctional Center

of the Federal Bureau of Prisons,
Romelo J., Imundi, as United States
Marshal for the Southern Discrict

of New York, James A, Bgker, ss
Secretary of State of the United
States and Richard Thornburgh, as
Attorney General of the United States,

Respondents.

THE GOVERNMENT'S MEMORANDUM
OF LAW IN OPPOSITION TO
THE PETITION FOR A WRIT OF
HABEAS CORPUS

ANDREW J. MALONEY

United States Attorney
Eastern District of New York
225 Cadman Plaza East
Brooklyn, New York 11201

JACQUES SEMMELMAN
Assistant U.S. Attormey
MURRAY R. STEIN

U.S. Department of Justice

(0f Counsel)



40,

narrow and restricted comstruction is to be
avoided as not consonant with the principles
deemed controlling in the interpretation of
international agreements. Considerations
which should govern the diplomatic relations
between nations, and the good faith of
treaties, as well, require that their
obligations should be liberally construed so
as to effect the apparent intention of the
parties to secure equality and reciprocity
between them.

* * *

The surrender of a fugitive, duly charged in
the country from which he has fled with a
non-political offense and one generally
recognized as criminal at the place of
asylum, involves no impairment of any
legitimate public or private interest. The
obligation to do what some nations have done
voluntarily, in the interest of justice and
friendly international relationships, see 1
Moore, Extraditioen, §40, should be comnstrued
more liberally than a criminal statute or
the technical requirements of criminal
procedure.

290 U.S. at 293, 296 (emphasis added). Thus, extraditing
Atta to Israel cannot possibly constitute a viclation of

the international treaty obligations of the United Sctates.

F. Israel's Judicial System is Not a Proper
Subject for the Scrutiny of this Court

Petitioner contends that he will not receive
“even a modicum of due process” within the Israeli judicial

system, and that he should not be returned to Israel for

that reason.

2
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This argument was not raised below, spparently
because defense counsel correctly recognized that this ar-
gument may only properly be addressed to the Department of
State, not the courts. As the Second Circuit stated in

Jhirad v. Ferrandina, 536 F.2d 478 (2d Cir. 1976), cert.

denied, 429 U.S. 833 (1976), "[ilt is not the business of
our courts to assume ﬁhe responsibility for supervising the
integrity of the judicial system of another sovereign na-
tion. Such an agsumption would directly conflict with the

principle of comity upon which extradition is based."” 1Id,.

at 484-485 (citing Factor v. Laubenheimer, 290 U.S. 276
(1933)). Accord, Demjenjuk v. Petrovsky, 776 F.2d 571, 583

(6th Cix. 1985), cert. denied, 106 S. Ct. 1198 (1986); see

also Glucksman v. Henkel, 221 U.S. 508, 512 (1911) ("we are

bound by the existence of an extradition treaty to assume
that the trial will be £air.™)

If there is reason to believe that a nation with
which we have a valid extradition treaty does not intend to
comply with "“due process” in its most general sense, the
respongibilicy for investigating and addressing that con-
cern rests entirely with the State Department; the courts

may not become involved. Gallina v. Fraser, 278 F.24 77,

78-79 (2d Cir.), cert. denied, 364 U.S. 851 (1960); accord,

In re Ryan, 360 F. Supp. 270, 274 (E.D.N.Y. 1973); aff'd
without op., 478 F.2d 1397 (2d Cir. 1973). To require

s



Israel to establish the fairness of its judicial system
negates the purpose of an extradition treaty, undermines
the responsibility of the Secretary of State, and
effectively eliminates the treaty making power of the
Senate.

Furthermore, it is well established that

Regardless of what constitutional pro-
tections are given to persoms held for
trial in the courts of the United
States’ or of the constituent states
thereof, those protections cannot be
claimed by an accused whose trial and
conviction have been held or are to be
held under the laws of another nation,
acting according to its traditional
processes and within the scope of its
surthority and jurisdiction.

Gallina v. Fraser, 177 F. Supp. 856, 866 (D. Conn. 1959),
aff'd, 278 F.2d 77 (2d Cir.), cert. denied, 364 U.S. 851

(1960). Accord, Holmes v. Laird, 459 F.2d 1211 (D.C.

Cir.), cert. denied, 409 U.S. 869 (1972). Thus, whatever

the phrase "due process" has come to require in a United

States court, there is simply no obligation upon a foreign

country to adhere to the same astandard -- or any standard

-~ in order to secure the extradition of a defendant

pursuant to a valid treaty. See also Neely v. Henkel, 180

U.s. 109, 122 (1901).

In spite of that, Israel -- while under no obli-

gation to do so under the treaty, United States law or in-

=
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ternational law -- has produced evidence that Atta will
receive a fair rtriel. (Governmment's Ex. 30(A).)
Specifically, Atta will be tried before the Dis-
trict Court of Jerusalem, an ordinary Civil Court before
which ordinary criminal offenders are tried. (Id. at 1 3.)
Atta will not be triéd before any military court or tribu-
nal. (Id. at § 4.) Atta's trial will be a civil trial,
conforming to established judicial procedures. (Id. at 1
5.) The Court will be composed of three legally trained
professional judges. (Id.) Atta will be afforded all
rights and protections accorded any lsraeli citizen, in-
cluding those set out in Israel's Fenal Law, Israel's Crim-
inal Procedure Law, and all other laws pertaining to
criminal trials. (Id.) In particular, Atta will be pre-
sumed innocent and the state will have the burden of prov-
ing Artta's guilt beyond a reasonable doubt; Atta will be
permitced to be_rebreaented by counsel of his choice from
among members of the lIsraeli bar, including an Arab member
of the bar; all trial proceedings will be translated into a
language {n which Atta is fluent; Atta's attorney will be
permitted to cross-examine prosecution witnesses; Atta will
be entitled to have witnesses testify on his behalf; Atta
may testify on his own behalf if he so chooses; and the

trial will be open to the public and the press. (1d.)

o7



In short, Atta will receive a fair trial in
Israel. Extraditing him te that country will not vioclate

his due process rights.

L8
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POINT FIVE

IF EXTRADITION IS GRANTED IN THIS CASE
THERE IS5 A SUBSTANTIAL LIKELIHOOD PETI-
TIOCNER WILIL FACE TORTURE, CRUEL AND
INHUMAN PUNISHMENT AND DETENTION, AND A
TRIAL SO VIQLATIVE OF DUE PROCESS THAT
UNDER THE CIRCUMSTANCES EXTRADITION
CANNOT BE ALLOWED

Petitioner asserts that this Court should hold a hearing to
examine whether or not there is a likelihood that if extradited
to !'sreel he will face torture, cruel asnd unusual punishment and
uelention and possible assassination. Petitioner further asserts
that this hearing should examine in detail the judicial proce-
dures that DPetitioner will likely face upon his extradition and
planned trial in Israel. For reasons noted below, these hearings
will be heid to establish de novo factual findings and to deter-~
mine whether or not certification for extradition can constitu-
tionally be allowed at this time.

As a genersal rule, when reviewing extradition decisions our
courts have refused to inquire into the conditions the individual
will face upon his arrival in the requesting country as well as
the kind of judicial procedures hé may face., However, in 1960,
the Unilted States Court of Appeals for the Second Circuil recog-
nized the existence of an exception to what has come to be known
as the rule of noninquiry. The Court determined that the rule was
not absolule; it was subject to being transcended in "situations

where the relator, upon extradition, would be subject to proce-

dures or punishment ... antipathetic to a federal court’'s sense,
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of decency. " Gallina v. Fraser, 278 F. 24 77, 79 {2d Cir. 1960),

cert. denied, 364 U.S. 851 {1960); see also,

Rosado v. Civiletti, 621 F.2d 1179, 1185 (2d Cir. 1980), cert.

denied, 449 U.S. 856 {1980); Unjited States ex.rel. Bloomfield v.

Gengler, 307 F.2d %2%, %28 (24 Cir. 1974).

Thus, in the face of a proper showing, the rule of non-inquiry
must yield. Courts are alert to the possibility of such showing
being made, and the Janguage from Gallina carving out the excep-
tion Lo the rule remains a vital part of a decisional law.

Not only has it remained a part of decisional law in the 2nd
Circuit, but it has been recognized in other circuits as well. For
example, in 18835, ghe United States Court of Appeals for the

Sixth Circuit announced that it would make no inquiry into the
procedures which would apply after surrender "[iln the absence of
any showing that the [the extraditee] will be subjected to
‘procedures antipathetic to a federal court’®s sense of

decency.'"™ Demjanjiuk v. Petrovsky, 776 ¥. 2d 571, 583 (6th Cir.

1985).Cf.,Prushinowski v. Samples 734 F. 24 1016, 1019 (4th Cir.
1984). Furthermore, this cirecuit continues to be sensitive to

the passible existence of Gallina conditions. Cf. Linnas v. INS,

790 F. 24 1024, 1032 (2d Cir. 1986}, cert. denied u.s. '

107 s.Ct. 600 (1886).

Petitioner sasserts that his is a case wherein the rule of
non-inquiry should give way and this court must review the cir-
cumstances he is facing upon possible extradition to Israel.
Petitioner was precluded from raising this matter in either of
the courts that held the extradition proceedings below although

it was alluded to at different times during the hearings and
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within Petitioner's final briefs before Judge Korman. The issue
of whether the rule of non-inquiry should be waived is arguably
beyond the limited jurisdiction of the extradition hearing offi-
cer and could not be addressed by him even if desired. It seems
clear that the issue arises as one of constitutional dimension
that may be only cognizable under habeas corpus review of this
matter.

Further, many of the facts that support this issue are both
new and newly discovered. As all must know, the political situa-
Lion in the requesting country, Israel, and In the territories
occupied by Israel has been extremely volatile. In mid-Decenmber
1987, just a few days prior to the commencement of the initial
hearing before Magistrate Caden, the newest phase of the ongoing
uprising, which has become known as the "Intifada" began.

This newly intenszified pericd of viclence and conflict,
that in Petitioner's is merely a new phase of a conflict that has
been laking place at least since the start of the Israeli occupa-
tion, involves an extreme acceleration and growth of vieclent
resistance by the Palestinian community and a corresponding
acceleration and growéh in the repressive and violent nature of
the Israeli response. Almost sinuitaneously. the actions of the
Israeli Government both current and past have come under greater
scrutiny, and revelatltions of'past and present Human Rights and
Judicial abuses have come to public prominence. Examples include
the systematic and long covered-up use of torture by Israeli
security forces, the imposition of summary detention and trial

procedures, various blatant abuses of human rights, continued and
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unapclogeltic violations of international law on numerous level,.

Just a few of the articles and reports on the subject are
submitted herewith. Petitioner asserts that these reportis cleariy
indicate that if extradited to Israel at the present time he will
be undoubtedly tortured until he confesses the acts alleged,
housed in horrendously indecent detention facilities, and indeed
face the possibility of assassination within the confines of his
detention. If brought to trial, any symbolic procedural fairness
is impossible and not even a semblance of due process of any kind
can be anticipated.

Just a few ofF the articles and reporits on the subject are

h

submitted herewith and are attached as exhibits to the Certifica-
tion of Petitioner's Attorney Peter Meadow)4o

Petitioner asserts that these reports clearly indicate that if
extradited to Israel at the present time he will be undoubtedly
tortured until he confesses the acts alleged, housed in horren-
dously Iindecent detention Pacilities, and indeed face the possi-

bility of assassination within the confines of his detention. If

1. The documents submitted at this time include, The U.S. Depart-
ment of State's Country Reports on Human Rights Practices For
1988 for State of Israel (Exhibit 2); 1988 Report of the National
Lawyers Guild,"International Human Rights Law and Israels Efforts
to Suppress .the Palestinian Uprising" (Bxhibit 3); "An Examina-
tion of the Detention of Human Rights Workers From the West Bank
and Gaza and Conditions of Detention at Xetzijiot", Lawyers Commit-
tees For Human Riphts, December 1888 (Exhibit 4);Amnesty Interna-
tional,"Israel and The QOccupied Territories: Excessive Force!:
Beatings to Maintain LAw and Order", August 1988 (Exhibit &) ;
Ansar 2: Detention, Humiliatjon and Intimidation, Report of the
Database Project on Palestinian Buman Rights - February 1988
{(Exhibit 6); Ruman Rights Packet: A Sample of 1988 Database
Project Materizl on Human Rights Violations in the Occupied
Territories, The Database Project on Palestinian Human Rights
(Exhibit 7). )
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brought to trial, any symbolic procedural fairness is impossible
and not even a semblance of due process of any kind can be antijc-
ipated.

The Court is urged to review this documents closely. Only a
portion of them will be directly discussed herein.

In what would appear to be the United States Government's
[irst true recognition of the abuses perpetuated by the Israeli
occupation of the West Bank territory and the fact that the
gccupation itself and numerous aspects of it amount to violations
of the Geneva Protocols and other aspects of international law,

the Department of State's Country Reperts on Human Rights Prac-

Lices For 18BB candidly reviews the situation in the section

devoted to the State'of Israel.

Civilian unrest, reflecting Palestinian
opposition to the occupation, has resulted in
e number of outbreaks of viclence during the
lagt 2! years, which in turn have led period-
ically to sharp crackdowns by Israeli mili-
tary forces. Beginning in December 1987, the
occupation entered a new phase, referred to
as the intifada, when eivilian unrest became
far more widespread and intensive than at any
Lime heretofore. The active participants in
these civil disturbences were primarily young
men and women motivated by Palestinian na-
tionalism and a desire to bring the occupa-
tion to an end. They gathered in groups,
called and enforced strikes, threw stones and
firebombs at Israeli security forces and
civilian vehicles, or erected barricades and
burned tires so as to interfere with traffic.
The Israeli Government has regarded the
uprising as a new phase of the 40-year war
against Israel and as a threat to the securi-
ty of the State. The Izraeli Defense Forces,
caught by surprise and untrained and inexpe-
rienced in rict control, responded in a
manner which led to a substantial increase in
human rights violations.

Meadow Certification Exhibit 2, page 1376.
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The State Department estimates the extent of casualties for 1988
as follows}

366 Palestinians were kjlled in 1988 aE a

result of the uprising, most of them by the

IDF, some by Israeli settlers. Thirteen

Palestinians were killed by other Palestin-

ians for suspected collaboration with Israeli

avthorities. Over 20,000 Palestinians were

wounded or injured by the IDF. Eleven Israe-

lis had been killed in the Intifada. Accord-

ing to IDF statigstjes, approximately 1,100

Israelis have been injured.
Id. at 1377.
The State Department report goes on te discuss the revejations
made by the “"Landau Commission™ , in a report concerning the use
of torture in questioning those charged with security offenses.
The Commission report not only made contained revelations about
past conduct by Israeli security police (the "Shin Bet™) but also
had recommendations condening the use of torture in interroga-
tion in the future writing that "limited and clearly delineated
'physical and psychological pressure’ {(which it defined in a
secret annex) should be allowed in appropriate circumstances.®
Id. at 1378B.

The State Department report recognizes thet the inhuman

treatment of suspects and detainees , which includes
"beatings . . . hooding, sleep deprivation and use of cold show-
ers" continued after the Landau Commission report. The other
documents submitted herewith as exhibits to the Meadow certifica-
tion provide a detajled description of the torture Petitioner can

expect upon his reture teo jsrael.'sﬁould extradition be allowved.

See e.pg. Exhibit 3, National Lawyers Guild Report, pp. 47- 54;
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