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Introducuon and Summaly

The Govemmcm of the Umted States of Amenca wclcomcs the opportunity to
provide comments. on the second r@dmg text of the draft articles on state responsibility
prepared by the Intemnational Law Commission." The Commission has made substantial
progress in revising the draft articles; however, certain provisions continue to deviate
from customary international law-and staic pracucc “The United States’ comments first
address those pro\nsmns that raise the most scnous concems

articles on countermeasures comam unsupported restrictions on the use of
countenucasums : 8

(2) Serious breaches of essential obligations to the international community:
While we welcome the Commission’s recognition that the concept of
“international crime” has no place i in the draft articles on state responsibility,
we question the wisdom of drawing a dlstmctwn between breaches and
“serious breaches.” We particularly. opposc any mte:pretauon of these articles
that would allow pumtwe d&mages as.a rcmedy}for serious breaches.

(3) Injure d §1: We _: e declsmn 10 draw a distinction
between statss fhal are eczﬁcally m_mred by the'acts of wrongdoing states,

and other states that do 1 ctly stistain injury, but believe the
Commission’s deﬁmtlon of “u:gurcd stale” should be: narrowcd even firther wo
strcngthcn thls dlstmcnon T

In addition t6 these areas,'the Umted Stal:es would-hke 10 d.raw the Comimission’s
attention to other provisiods; including Article 30(b) ot assurances and guarantees of
non-repetition, which we believe should be deleted as it rcﬂccts neither customary
international law not $taf: ‘practlc Ve alio woilld © urge the Commission to clarify that
moral damages are included as ﬁnancxally asscssable'.damages under Article 37 (2) on
compensation, Fma]ly, w1t‘h rega'r__ to the questmn ‘o at form the draft amicles on state

! The text of the draﬁ'éiﬁélés, provisionally adopted o the scvond reading by the
Commission, may be found in the ILC’s report dn its:.work during its fifty-second session.

See Official Records of the General Assembly, F1ﬁy-ﬁf(h Sessmn, Supplement No. 10
(A/55/10, pp. 124 - 140)‘-. _
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responsibility should ultimately assiiie, the United States beliéves it would be preferable
to finalize the Commission's work in;a:form other than a Convention so as to enhance
prospects for its acceptance by__ broa ( 'group of staies: Iris our hope that these comments
will facilitate the Commission’s ¢ontinuing: a.nd Jmportant efforts to finalize the draft
articles on state rcspons1b111ty by a.hgmng them more closcly with customary intemational
iaw and state pmcnce S

L Conntermeasures

Countmneasures are acts of a state that would mhermse be considered wrongful
under international law, but are penmtted and consnlered lawful to allow an injured state

~ to bring about the comphance ofa mngdomg state \mth its international obligarions.

Article 23 defines countermeasures. as Those acts whose wrangﬁﬂness is precluded 1o the
extent the act constimtes-a countermeasure undcr thc condmons set forth in Arficles 50 to
55. The United Stares prefaces its- rcmark:s by nntmg that any actions by a state that are

not otherwise prohibited under. mtematlona! law ars- outmde the scope of Articles 23 and
50 to 55 as these actions would not, by déﬁmhan, consntuze countermeasures.

The United State_
that have been placedon the use af untenncasurcs ,do not reﬂcct customary
international law or state practlcc “and ould undermine efforts by states to peacefully
settle disputes. We therefore strongly behcvc these. amales should be deleted. However,
should the Commission nonetheless decide to retain them, we believe that, at 2 minimum,
the following revisions must be madc ( 1) delets Amde 51 which lists five obligations
that are not subject to countcrmeasuz:es, beca:use th;s amcle is unnecessary given the
constramts already, lmposed on staxe\s ‘by:_the Umt'éd I}Iauctns Chaxter, and because the

and (b) reflect that under e _ mtetnanonal law a srate may take countermeasures
both prior to and dunng neﬂouattons Wlth a mongdomg swte

Article 51(1) hsts ﬁvc obligations fhat are not mb;ect"to countermeasures. This

article is not necessary. First, the Chartcr of the United Natlons already establishes
overmriding constramts on ’behawor by states Sccond, by exc:mpung certain measures

international law, Thn'd thc remalnmg articlés onicountcrmeasures already impose
constraints on the use of oountenneasur. It would be andmalous to prevent a state from
using a countermeasure, consmtmt ‘with'the other parameters 'pmmded in these articles,
and in response to anothcr state’ sbrcach parncularly wherc that breach involved graver
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consequences than those in the pmpast:-:d counte:maasure Fmally, Article 51(1) has the
potential to complicate rather thasi facilitate the resolution of disputes. There is no
accepted definition of the terms the arncle uses, inviting disagreements and conflicting
expectations among states. There is no consensus, for example, as to what constitutes
“fundamental human rights.” In fact, no intemational legal instrument defines the phrase
“fimdamental human rights,” and thie concept underlymg this phrase is usually referred to

gs “humen rights and fundamental freedoms,” Likewise, the content of peremptory
norms in areas other than genocide, slavery and torture is'not well-defined or accepted.
Moreover, Article 51(1) would inhibit the ability of states, through countermeasures, to
peacefully induce a state to rcmedy breaehes of ﬁ.mdamcntal obhgatmns The United
States recornmends deletmg thls ax’acle R -

B. Amcle 52 Proportlonahty

The Umted States agrm that u.mier customary mtarnatmnal law a rule of
proportionality applies to the exercise of countermeasures, but,customary international
law also includes an mducmncnt e:lcmcnt in the contours of the rule of proportionality.

As stared in our 1997 commcnts on thc ﬁmt rcadmg text propomonahty may require,
under certain clrcumstanecs, that couqtenneasurcs be rélated to the initial wrongdoing by
the responsible state. See .S'raze_ Respon,szb:fity C’omments gnd Dbservations Received
from Governments, Intemnational; .Cbﬁim.tssmn 50! 'Sess at 126, UN. Doc.
A/CN.4/488 (1998) [heremaﬁer mmcnts 7. lecwme,
require that countermeasutes be “tailored to induce the wrongdoer to meer its
obligations.” J4. Tn his Third Report on State Respans1b1hty, the Special Rapporteur
addresses the question of whether i would be useful to introduce a “notion of purpose” or
the inducement prong into the proporimnaluy atticle. See Third Report on State
Responsibiliry, Intemananai Law Comrmsmon, 524 Sess at pa:ra.. 346, p.28, U.N. Doc.
A/CN.4/507/Add.3 (2000), He concludes that while it is indeed a requirement for
couniermeasuras to bs “ta:lored to induce the Mongdoer to meet its obligations,” this
requirement is an aspect of necessxty (formulated in tl:u: ﬁrst reading text draft Article 47

and second reading text draft Article 0), ar \ (
States respectfully disagrees The requ:remeut of necessity 'dcais with the initial decision
to resort to countermeastires by asking whether countermeasures are necessary. See
Comments, at 127 n. 113, U.N."Doc. A/CN, 4/48\8 (1998). 'In contrast, whether the
countermeasure chosen by t.he mjuted state “is necessary 1o induce the wrongdoing state
1o meet its obligations” isan aspect'of propiirtionﬁhty. 1d.. The United States continues
fo believe that this aspect of proporuonallty should be mclude:d inr Article 52.

Article 52, as reviss mcor;ié'xates langua ge the C'a.ge Concerning the
Gabcikovo-Nagymaros Pro_}ect (Huingary v. Slovakia). 1997-1.C.J. 7, 56 (Sepr. 25)
[hereinafter Gabeikovo-Nagymares]. In Gabcikovo-Nagymaros the International Court
noted that “the effects of a Couinter  Tust be commensurate with the injury
suffered, taking account of the ripht in guestion.” JZ, In his Third Report, the Special
Rapporteur notes that, in résponse T th'c"proposa]s of several governments that “the
requirement of propomonallty bc more stnctly form 'ated » the double negative
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fonnulation of the ﬁrStféédinQ jté [cJountermeas . shall not be out of

1 'ful[at;t)"s'hé re_placed by the positive
formulation of Gabc:kavo—Nagymaro_ .c_ountenneasurcs should be “commensurate with
the injury suffered™). Se¢ Thzrd Reparr on Staté Responsibility, International Law
Commission, 52d Sess a.t para 346 p 27 UN Doc A/CN 4J507/Add 3 (2000).

The Imematmnal Coun g analys:s does not clearly mdmate what is meant by the
term “commensurate,” and thisterm’ l:kcwnse is not defined in Article 52. A useful
discussion of the term “commensurate” in the comtext of the rule of proportionality can be
found in Judge Schwebel’s dzsscnnng opinion in the Case Concerning Military and
Paramilitary Activities in.and against Nmaragua (Nmar v.10.8.), 1986 L.C J. 14, 259
{June 27). Judge Schwebel (citing Judgc Ago) notes that “[1]n the case of conduct
adopred for punitive purposes. . . it is self-evident that the punitive action and the wrong
should be commensurate with each other, but in the case of action taken for the specific
purpose of halting and repelling an armed attack, this does not mean that the action
should be more or lm commcnsuratc wnh the atmg_:k .- I1s lawfuiness cannot be measured
icving 1 the desned result,’

PR

Schwebel's analysm bf _pfd ,_'rl_'.mnal arose m‘th cont: 3

The Umtcd Staxcs is concemed that Ihe term “comensurate” may be interpreted
incorrectly to have a narrower meanmg than rhe tenn Spro ortional.” Under such a view,
io be tof the t breachmgactbyme
responsible state, The Umted States does mt bcheve such“an interpretation is in accord
mnhmtemanonallawandpm ¢ beli [ the rule
acts that are tailored to nduce thq: ngdomg state“s"comphance with its international
obligations, and that therefore a- comntermensure. need not be the exact equivalent of the
breaching act. To avoid any amblgmty, ‘the United Statcs iecommends that the phrase
“commcnsura.te with” i in Amcle 52 be replaced wuh thc tradmonal phrase *“proportional

10.”

The United Stette.s e '-'phras 'th:s ' :“quesuon,” taken from
Gabcikovo-Nagymaros, lf or.by.Amcle 52. W'lulc the
phrase *rights in questio)

the parties to & particular dlspute bmught before the ICJ in Gabcikovo-Nagymaros, the
phrase is not used to refer the nghrs of Hungary or Slovalua but rather is used as part of
the Court’s general deﬁmuon of co__ intermeasures, The United States understands the
phrase “rights in question” 10 preserye the ‘otion that Elistomary international law
recognizes that a degree of resp 1de _grcatcr ‘than the p mpitatmg WIOng may semetimes

i T tate it o_compllancc with its abligations if the
principles unphcated by the aﬂtecedent_breach S0 warraut “See Connments, at 127, UN.
Doc. A/CN.4/488 (1998); see also-Case Concerning Ihe Air Services Agreement of
Marceh 27, 1946 Berween zhe United :ates'af Amerzca 'd_France 18 R.LA.A. 417, 443-
44 (1978) [hcremafter “Alr Servlces Case"] .
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Accordmgly, _wnth the chang . --Umtcd. : _.proposes, Amcle 52 would read
“Countermeasures must be proportmnal 10-the i m_}ury suffered, 1aking into account both

the gravity of the mtematlonally wrongful act and. the nghxs in question as well as the
degree of response necessary to induce the State responmhlc for the internationally

wrongful act to comply wnh its b‘bhganons .

C. Article 53- Condltlons rclat:lng to resort to countem:easures

1at _qurcd staic oifc to ncgottate with the breaching
state prior to taking cnuntenneasmes, and Article 53(4) requires that countermeasures not
be undertaken while negotiations are being: pursued in-good faith. These articles
contravene customary mxe.matm'_‘ law, ‘which pemuts an _mjured state to 1ake
countermeasures prior to seeking’ ncgotlanons with th "'"requnslble state, and also permits
COUNTEIMSASUTES durmg negotiations, See ir Servzaes“jC’t;;s'_e at 444-46. The Air Services
Tribunal noted that it “does not believe tha’t itis posmbie, in the present state of
intemational rclatmms, to. la" down ;ule prcslubmng the usc ‘of copnter-measures during
negotiations. . ..” Id. a.t' 445 ‘ ‘Thc reason for the Alr Serwcés rule is clear: it prevents the
breaching state ﬁ'om comrolhng the duratmn and Jmpact caused by its breach by deciding
when and for how long 10 engage in “good faith negotiations.” The Ugited States
believes it is essential that the Comimission: delete the negotiation clause from Article
53(2), and Article 53(4) in fis entirety n order 10 brmg the draft articles into conformity
with customary mtematmnal law _' e _ e

ht coutitermeasures,” Noncthclus,

m . First, there is norhmg under customary
international law to supporr llmn“lﬁg the’s ccnmtermeasurcs that may be taken prior to and
during negotiations oxly 10 those _countermeasures that: would qualify as “provisional and
urgent.” The United States mamtﬂns that the. negonanon clause in Article 53(2) and
Article 53(4) in its enurety should be df.leted. The mcluswn of Article 53(3) does not
satisfy these obi ectlons o - _

Second, it would appca%’iha:'evaﬁ “provisional and urgent” countermeasures
would be required 1o be suspended under Article 53(5)(b) if the dispute “is submirted 10 a
court or wibunal which has the authority 10° make decisions binding on the parties.” As
discussed below, the United States strongly beligves that fArtlcle 53(5)(b) should be
deleted, but, at a minimum,’ if Article’ 53(5)(b) is retained. ‘Atticle 53(3) needs to be
exempr from the suspension Teqii ent af A:ncle 53(3)(b). The purpose of Article
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53(3) is to enable an injured stdte o preserve its rights during negotiations with the
responsible state. The injuredstate’s need for preservation of these rights does not
disappear when the responmble state’ submits- the dlsputc to a court or tribunal with the
authority to make binding decisions on the pames Otherwise a breaching state could
control the duration and 1mpact of tl:u: mjury itis causmg throu gh its breach.

ST L ‘ _' -
Thar provxsnonal and urgent cnuntermeasures appe “fo be subject to Amticle

53( S}(b)’s suspension requirement may well be a drafiiag error. Under the first reading

1eXT, in Article 48(1) “interim: measures of PIOLEC jorn could be taken 1o preserve an

injured state’s rights, but these ‘ﬁntenm measyrs  of protccmon ‘were not subjeet to the

suspension requirement of first reading text mle 48(3).- Arm:le 43(3) required only

dSures of protection” 10 be suspended when the 61;4“ A B

Bieo-

relevant dlspmc was submitted 102 ibunal. ‘Because the language interim measures of

protection” has been rcpla_ce dix the Second rcadmg text Wxth the lanpuage ‘prowsmnal

Article 53(5)(b).

3. Suspenmou of coumermeasu:es

Under Article §3(5)(b), once a dlsputc is submmed to a court or tribunal with the
authority to make bmdmg decmcms 70 NEW comuexmeasures may be taken, and
countermeasures a]ready raken must be suspended within a -reasonable fime. The United
States believes that this prowsmn needs to_be deleted as thera is no basis for such an
i noted thar; onice a dispute is submitted to a
tribunal that has the “means :o achwe;thefbbjecuves"rushfylng the countermeasures,” the

right to initiatc countermeasires &usappears and counternieasures already initiated “maoy”
be “eliminated” but only to the extent the tribunal pmVldes equalent “Interim measures
of protection.” Air Services. Case st 445-46 (cmphasm supphed) Further, the Air
Services tribunal noted that [a]s the obJect and scope of the power of the tribunal to
decide on interim measures of protection Way be defined quite narrowly, however, the
power of the parties to initiate or maintain coimtermeasures, too, may not disappear
completely.” Jd. at 446. This approach appmpnately reflects the need to ensure that an
mjured party is able to rcspond 104 conumung injury-caused by another state’s breach.
The United States submits that the requirement 1o suspend countermeasures is not so
much related to a tribunal’s authority to make binding decisions on the parties, as it is to
whether a tribunal acmally ord;rs citilvalen'c “Interim m 25 ures of protecnon” to replacc
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IL Serious breaches of essential ubhgatinns tu the m'ternatlonal community

The United Siates we!comes the removal of the concep1 of “international crimes”
from the draft articles.. Amcles 41 and 42 dealmg with “serious breaches of essential
obligations to the international commumry” have replaced the first reading text Article
19, which dealt with “international crimes.” Though the replacement of “international
crimes” with the category. of “senous breaches” is undoubtedly an important
improvement, the United States qucsnons Ihc mcru of drawmg a dlstmcuon between
“serious” and other breaches L o

l

There are no qualltauve dlsuncnons a.mang wrongful acts, and there are already
existing international institutions and regimes to respond to violations of international
obligations that the Commiission would consider “derious breaches.” For example, the
efforts underway 1o establish a permanent International Criminal Court, and the Security
Council’s ereation of the International Criminal Tribunals for the Former Yugoslavia and
Rwanda, are examples of. specml regnnes of law better suited then the law of stare
responsibility to address serious violations of humamta:aan law. Indeed, responsibility
fur dealing with vlolancms of mtcmat;ona] obhgaucms that the Comlmsszon interprets as

. ranons breached. The articles on
stats responsibility are an mappm;inatc vehicle for makmg such distinctions. Finally, the
drafl articles are mtmded to daai only w1th secondary fules. - Articles 41 and 42 in
attempting to define “serious bredches” infringe on this distincrion between primary and
secondary rules, as primary rules must be rcfcrenccd in order to determine what
constinutes a“scnousbreach" . IR

The United States also'not that the. dcﬁmnbn f what coustitutes a “serious
breach” in Article 41(2) uses such-broad languagc that any. purpose of drawing a
distinction between “serious” breache and other breaches is essentially negated. Almost
any breach of an mtematmnal e} ould be d d by an injured State as
meering the criteria for “serious breach,” and given the additional remedies the draft
articles provide for “senous breaches,” in jured states rmght have an incentive to argue
that an ordinary breach is in fact & “serious breach™ There is little consensus under
internarional law as to the: meanmé;' of the key phraseshsed to define “serious breach,”
such as “fimdamenta) interests” an 'ubstanual harm.” This lack of consensus makes it
nearly impossible for the Con 10 d defir ‘of “serious breach” that would
be widely acceptable: ‘This' d;ﬂicuity in‘arr ngmg at an'acceptable definition of “serious
breach” provides addmcha! strong grounds -fot r.he delehon of these articles.

The most trc_:ublmg g_spect _qf the_amcles on senous.breaches“ is that these
articles provide addirional remedies against states found to have commirted “serious
breaches,” above and beyond those provided for ordinary breaches. The United States is
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most conecemed with Amcle 42(_1 “which: mcludcs language (“damages reflecting the
gravity of the breach™) that can bé mterprcted 1o allow punitive damages for serious
breaches. There is scant supportunder customary mternatmnal law (in contrast To
domestic law) for the imposition of punitive damages in response to 2 “serious breach,”
and the United States believes it is crucial that this paragraph be deleted. The Special
Rapporteur has acknowledged the lick of a basis under cystomary international law for
the imposition of punitive- damages, statmg that “[t]here is no authority and very little
justification for the award of pumuve damages properly so-called, in cases of State
responsibility, in the absence of some special regime for their imposition.” See Third
Report on State Responsibility, Interational Law: Commission, 52™ sess., at para. 190
and n.157, UN. Doc. A/CN.4/507/Add:1 (2000); see also, First Report on Siale
Responsibility, International Law’ Commission, 507 sessi;atpara.63, UN. Doc.
A/CN.4/490/Add 2 (1998) hstmg cases. Ihat ha.ve rejected clmma for punitive damages
undermtemaucmallaw el g T G

The United States notes that deta:led pmpﬂ al' thc consequences that should
attach to responsible states commiiting mtamat:lb_ en,mes were rejected both in 1995
and in 1996 by the Commlssmn See Fzrst Report on State Responszbliziy, International
Law Commission, 50™ Sess., at para. 51 andn 35, UN. Doc. A/CN.4/450/Add.1 (1998).
The Commission should llkewxsc rej cct any attempt at tb.ls late date to introduce what
appears to be a spemal ;reglme for. thc.unposmon of pumtwe damages into the draft

artmles asa putanual remady for ‘ senous b;eaches.” The Umted States stronply urges the

The United States welcotiies the important distinction that the Commission has
drawn between states that are specifically injured by the acts of the responsible state, and
other states that do not directly snstain !Ilj'll.!')’ We believe this distinetion is a sound one.
We also support thc Comm:ssm n'to st rticle 43 in terms of bilateral

\ T ultilater. ,_ganons dealt with in paragraph
(b). We share the view noted i th I‘Specml_'Rapportaur s Third chort that Article 43(b)
pertaining to mululatcral'—dbhganuus would not apply “In legal contexts (e.g. diplomatic
protection) recognised as e'rtalmng Sp lfica]ly 1o the Telations of two States inter se”.
See Third Report on State’ Respomzbdzm Tnternational L.aw Cominiission, 52™ sess., at
para. 107, Table 1, U:N. Doc. A/CN. 4!507 (2000) Thus theme is nothing in Article 43
that would change the doctnne of espousal=- 5 ;

The definiton of mjured' statéwas narrowed in-the revised articles, and we
welcome this improvement. . We beheve hcwever, that the draft articles would benefit
from an even firther focusing of this' definition. * Article"43(b)(ii) provides that if an
obligation breached is-owed to a group of states or the international community as a
whole and “is of such a character as o aﬂ'ect the em_]oymem of the rights or the
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performance of the obligations of all the States concerned,” then a state may claim injured
starus. The broad language of'this provision allows almast.any state to claim status as an
mjured state, and thercby undermines the mponant d.lstmctmn being drawn between
states specifically injured and thosc states not directly sustammg an injury. Further, it
inappropriately allows states to invoke the principles of state responsibility even when
they have not been specially affected by the breach. - Arricle 43(b)(i) provides an adequate
standard for invoking state responmblhty fora breach owed 1o 2 group of states that is
more in keeping with estabhshed 1ntemauonal law and practice, The United States urges
that Article 43(b}(11) be deleted I

IV. Otheri issues

A Attnbuuon of conduct camed cmt m absence of cfﬁcla] anthority

Article 7 allows thc conduct of pnvate parties to bc atmbuted to a state when
private parties exercise “elements-of the governmental authority in the absence or defaulr
of the official authontles and in cxrcumstances such as to call for the exerciss of those
elements of authonty » 'I‘he cammemary to ﬁrsr readmg AmoIe 8(b) (the predecessor to
Article 7) noted that mtcmauonal practice in this ea.is ve:ry limited and thus
acknowledged that there is little authonty to suﬁpon this article. See Draft Articles on
State Responsibility with Comm&tanes Thereto Adoptcd by the International Law
Commission on First Reading ext“Cunsohdated | by Secretariat, January 1997,
Doc. 97-02583) [hereinatie ommcntaq'r .. Moreos r_ﬂ.ie, commcn:tary noted that this
article would apply only in exceptmnal c:rcumstances, such as when organs of
administration are lacking as a result of war or natural disaster. Because the persons to
whom this article wonld apply “have no prior link to-the machinery of the State or 1o any
of the other entities entrusted undey internal Iaw with the exercise of elements of the
governmental authonty, the atrribution of their conduct to the State is admissible only in
exceptional cases.” Id. The United States beheves Artlcle 7 should be redrafted to more
explicitly convey this exccpnona] nal:ure et

The United Sta;es commendsthe' Commlssmn for submuﬂly revising and
streamlining the aruclcs concemmg-the momcnt and dmahon of breach In part:cular, the

oceurring in the context of “q senes “of :actions or¢
wrongful” only when an acuon or onussaon Iak ith :a.ll other actions or omissions is
example, inherently so with regard to
judieial actions. A Iowea' coun: demsmn may be thc first action in a series of actions that
will ultimately be determmed in thc aggregate 10 be mtemauonally wrangful. The lower
court decision, in and of itself, may ‘be attﬁbutable 1o the State pursuant to Article 4;
whether it constiwtes, in ‘and of itself; an nﬁcmanonally wrongful act is a separate
question, as recognized in Article 2. “Excéptin cxtraordmaxy circumstances, there is no
question of breach of an mtemanonal obhganon untﬂ the lower court decision becomes
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the final expression of the court S'ystcm __a whcr e, 1. e_. _untﬂ there has been a decision of
the court of last resort avzulablc in therecase: The: Umted States also wishes to note its
understanding thar, consistent with' Amcle 13, the series of ‘actions or omissions defined
in aggregate as wrongful canndt include acuans or ormssmns that occur before the
exaistence of the obhganon in quesnon RN

While the Umted Stafcs approvcs of Amde 15 ( 1) we believe that Article 15(2)
requires fiuther consideration, The current draft does not differentiate between categories
of action which clearly lerid themselves to.consideration as compomte acts, such as
genocide, and other categories of action where such characterization is not so clearly
appropriate under customary mtematwnal law. ThIS could result in mappropnaicly
extending liability in certam SJtllalmns o Siiel

C. Respons1b1hty of a state n resPact of the act of ancther state

Article 16 allows a state wh;ch alds or assmts another state in committing an
internationally wrongful act to be held rcspons1ble for the latier state’s wrongful act if the
assisting state does so \w,th knowledge of the clrcumstances of the internationally
wrongful act” and if the act would be. mtemanona]ly wrongful had it been committed by
the assisting state iwelf. The United States welcomes the improvements in Article 16
over its first reading predeccssor (Art:cla 27), particularly the incorporation of an intent
requirement in the language of Article 16(a) which requires “knowledge of the
circumstances of the mtcmatmnally wrongful act.” The United States is also pleased to
note that Axticle 16 is “lumted t0 aid or assistance in the ‘breach of obligations by which
the assisting State is itself bound.” See Second Reparr on State Responsibility,
Internarional Law Comnnssmn, 515’: Sess at pam 186 UN Doc A/CN.4/498/Add.1

(1999).

The United States;]i:_'elieve’s .that__Artiqle IG__can 'be ﬁ;j'rthcr improved by providing
additional clarification in the commentary 10 Article 16 as to what “knowledge of the
circumnstances” means snd what constitutes. the threshold of actual participation required
by the phrase “aids or ass:.sts > ’W e note that int bor.h rhe commentary to the first reading

it has been stressed that thé mtent e oot Misst 5e narrowly construed. An assisting
state must be hoth aware that ifs'ass . tance ‘will be used fur_an uniawful purpose and so
intend its assistance to be used.’ Thcf~Umted States ‘believes that Article 16 should cover
only those cases where “the assxstancc is clcarly and uneqmvocally connected o the
subsequent wrongful act.”™ Jd. ; at pa:ra. 178 “The inelusion of the phrase “of the
circumstances™ as a quallﬁer to the term’ “knowlcdge” should not undercut this narrow
Interpretation of the mtent reqmremant and the commcntary to Amcle 16 should make
this clear, : ' B

As 10 the threshold of pal‘ticipatibn requued by. theﬂphrase' “aids or assists,” the
commentary to first reading Article 27 drew a distinction between “‘incitement or
encouragement” Wthh Amcle 27 dxd not cover, and nutcd that aid or assistance must
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make it “materially easier for the Statc rccemng the aid or assistance in question to
cornmit an internationally wrongful act.””, See Conunentmy to Article 27 at para. 17. The
Unired States urges the Commission o ﬁ.l.]ly dévelop t the issus of what threshold of
participation is required by the phrase ‘aids or assists™ in the commentary 1o Article 16,
as tha current draft of A:tlc!e 16 prowdes llttlc gmdanr.e on thxs issue.

Article 30(b) requlrcs the state rcspons1ble foran mtemationally wrongful act “to
offer appropriate assurances and guarantees of non-repetition, if circumstances so
require.” The United States urges the deletion of this provision because it does not codify
customary international law, and there is fundamental skepticism, even among the
Commission itself, as 1o whether thm cin'be any legal obligation to provide assurances
augd puarantess of ncn-rcpcuuon, See Ofﬁc:al Records of the General Assembly, Fifty-
fifth Session, Supplement No. 10 (AfSS! 10p. 29 para '88). There are no examples of
i : nces and guaramtees of non-

' nces and guarantees of non-repetition
appear to be “directly mhented from nmeteenth—ce, tury dnplomacy,” and while
governments may pmvxde such assurances in d.lplﬂlﬂ&tlc pragtice, it is questionahle
whether such political com:mtmmts can, be. regarded as legal requirements. Id. In fact,
use of the term “appropnatc” 1o modify “assurances and guarantees” is a further
indication that Article 30(b) does not rcﬂect alegal mle, but rather a diplomatic practice.
Finally, ever the Third Report raises the question as 1o Whether assurances and guaraniees
can properly be formulated as obhganons See Third Report an State Responsibiliy,
Intemnational Law Comrmss:lon, 5ynd Sess 'at para, 58, U.N. Doc. A/CN.4/507 (2000).
The United States submits that assurances and guarantees of non-repetition cannot be
formulated as legal obli gauons, have no piacc in the draft amcles on state responsibility,

iplo pra e United ‘States also notes that
under Article 49(2)(a) sta.tes other than 1n]ured statcs-. may seek from the responsible state
assyrances aud guarantces of non-rcpehuon m addmon to. cessation of the internationally
wrongful act, For thc reascms :xprcsscd above w1th respect to Artmle SO(b) the Umted

United States urges thc Commlsswn 1o -make exphcn that moral damages are hkemsc
included in a re5pon51ble state s dul:y ‘EO prcwde compensanon for damage to injured
ages are “financially assessable

damage[s]”. The Umted States also h‘ ] 'éves it would Y > important 1o clarify in this
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article that moral damages are lumted to damages for mmtal pain and anguish and do not
include “punitive damages.”

F. Exhaustion of local remadies

Article 45 addresses the admissibilisy of claims and provides that state
responsibility may not be invoked if (&) a claim is not brought in accordance with
applicable rules relating 10 narionality of claims and (b) the claim is “one to which the
rule of exhaustion of local remedies applies, and any available and effective local remedy
has not been exhausted.” The Special Rapporteur’s comments to this provision make
clear that exhaustion of local remedies is “a standard procedural condition to the
admissibility of the claim” rather than a substantive: requirement. See Second Report on
State Responsibiliry, International Law Comnission, 51st Sess., at para. 143, UN. Doc.
A/CN.4/498 (1999). The United States welcomes this clanﬁcatlon by the Special
Rapportenr, and further notes that the precise parameters of this procedural mle should be
dealt with in detail under the topic of Diplomatic Protection. See Third Report on State
Responsibility, Intemational Law Commission, 52™ Sess., at para. 241, U.N. Doc.
AJCN.4/507/Add.2 (2000) '

G. J omt and several llablhty

The Umted States is conccmcd thai Amcle 48, whlch deals with invocation of
rosponsibility against several sw.es coum be mtetpmen to aliow joint and several
liability. Under comman law, pE.'I'SOIlS who are jomntly and severally liable may each be
held responsible for the entire amount of damage cased to third parties. As noted by the
Special Rapporteur in his Third Report, states should bc fTee to incorporate joint and
several liability into their spcmﬁc agreements but aparc ﬁ'o_m such agreements, which are
lex specialis, states should only be held liable t the extent the degree of injury suffered
by a wronged state can be attributed to the conduct of the breaching state. See Third
Report on State Raspom:bzlzgz, Intemanonal Law. Comuussmn, 52™ Sess., at para. 277,
U.N. Doc. A/CN:4/507/Add.2 (2000) To clanfy tha: Amcle 48 does not impose joint
and several liability on states, the; United States proposes that Artcle 48(1) be redrafted to
read as follows: “Where séveral Stales are responsible for the same internationally
wrongful act, the responmblhiy of each State may only be invoked to the extent that
injuries are properly attributable to,that State’s conduct.”

H. FinalForm- o

The United Statcs bcheves 1hat the draft amcles on statc responsibility should not
be finalized in the form of a Conve.n on' Because the draft articles reflect secondary
rules of international law, a Conv ion is not necessary, as it m.tgl:u' be with respect toan
instrument establishing pnmary Tul ’;'Addltlonally. ﬁnahzmg the draft articles in a form
other than & Convention would facilitate - the Commission’s: efforts to complete its work
and avoid contentious areas such' as thc dlspute ssttlcmem prowswns currently omitied




Mar=ug=01

M7 Fre-b/eld 2027758481 T-312  P.14/48
- s |

from the second reading text. Such an approach would makc the draft articles amenable
to wider agreement during negotiarion.

- Conclusion

The United States is pleased with the substantial progress the Commission has
made in revising the draft articles 1o more accurately reflect existing customary
international [aw, However, we believe that the particular provisions we have discussed
continue 1o deviate from customary international law and state practice. In order 1o
enhance prospects for broadest support of the Commission’s work in this important area,
we believe it critical that the Commission better align the provisions with customary
international law in the areas discussed above.
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