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l. INTRODUCTION

1. Pursuant to the Decison of the Tribuna dated January 23, 2004 and Procedural
Order No. 4 Canfor (hereafter “Canfor” or the “Investor”) submits this Reply Memoria in
response to the Objection to Jurisdiction of the Respondent United States of America

dated October 16, 2003 (the “Objection”).

2. Canfor respectfully submits that this Tribuna has jurisdiction to adjudicate its
clamson the merits. The source of the jurisdiction of this Tribunal isthe NAFTA itsdlf,

abinding treaty to which the consent of the United States has never been in doubt.

3. In consenting to NAFTA, the United States accepted that Chapter 11 tribunals
would determine questions about their jurisdiction based on agood faith interpretation of
the relevant provisons of the NAFT A undertaken in accordance with the applicable rules

codified in the Vienna Convention on the Law of Treaties

4, Thus, the quegtion is whether a good faith interpretation of any provison or
provisons of NAFT A undertaken in accordance with Viernna Convention would create a

bar to juridiction in this case.

5. The United States asserts an interpretation of Article 1901(3) of NAFTA that it

sayswould cresate, if accepted, such abar.

6. The Investor will demondrate, however, that: (a) Article 1901(3) is not in the
nature of a jurisdictional clause, but ingead is an interpretive clause that directs the
Parties to “congrue’ the "obligations' in NAFTA chapters other than Chapter 19 in a

certain way; and (b) that the ordinary meaning of Article 1901(3) and the relevant



provisons of Chapter 11 that establish the jurisdiction of this Tribuna do not impose
date regpongbility with respect to the content of municipal countervailing duty or

antidumping laws, and therefore do not create any bar to the Investor'sclaim.

7. The Invegtor’s claim is not premised on gate regpongbility for the antidumping
and countervailing duty laws themselves, but rather on the conduct of officials charged
with adminigering those laws. This conduct was not mandated by law, but rather was

discretionary, arbitrary, and cavalier, and entitlesthe Investor to advance thisclaim.

8. The United States entire jurisdictional objection ispremised on an unsupportable
interpretation of Chapter 19 of the NAFTA, and of Article 1901(3) in particular. When
reviewed carefully, the United States three separate arguments, based on the “context” of
NAFTA Article 1901(3), the “object and purpose” of the NAFTA, and the circumstances
of the concluson of the NAFTA, in the end, do nothing to support the United States so-

caled “ordinary meaning” interpretation.

9. In its Objection, the United Satesfailsto undertake the necessary analyss of,
amongd other things, the architecture of the NAFTA and the respective roles of
Chapters11 and 19. More specificaly, it failsto criticaly anayze the nature and purpose
of, and the fundamental differences between, those chapters, the rights and duties they
edablish, and the different legal regimes they describe, when such an analyss is of the
utmos importance to the interpretive exercise this Tribunal mugt undertake. That
anayssis st out in detail in this Memoria and it clearly demondrates that the United
States interpretation of Article 1901(3) isinconsstent with the “ordinary meaning” of the

NAFTA and the object and purpose of the treaty asawhole.



10. Fnally, even if, for the sake of argument, the United States could argue that
aspects of the Investor's clam imply a chalenge to the United States antidumping and
countervailing duty laws themsalves, the Investor will argue in the dternative that snce
Article 1901(3) is by its very nature not a juridictional clause, any argument of the
United States based on Article 1901(3) must be consdered as a defense to specific
aspectsof the Investor'sclaims. It doesnot bar the jurisdiction of the Tribunal, but rather

would be appropriately consdered by this Tribuna when adjudicating on the merits.

Il ISSUE TRIBUNAL MUST ADDRESS

11.  Thequegion the Tribuna mus address on thismotion issmply this
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1. SUMMARY OF SUBMISSION
A. Overview Of NAFTA
12. In general, akey object and purpose of NAFTA isto promote foreign investment

and provide substantial protection to foreign invesorsand their invesments.

13.  Chapter 11 creates an investor/date arbitration regime that utilizes /nternational
norms and gandards of review to examine treatment of foreign investors and their
invements by the NAFTA Parties. The only remedy available to an investor bringing a

Chapter 11 clam isdamages or restitution.



14. Chapter 19 creates a lega regime that alows for judicid review of final
antidumping or countervailing duty determinations made by United States agencies
according to municipal norms and andards of review. It subgitutes an impartial,
international tribunal for aloca court. Binational panels have no juridiction to award
damages. The remedies under a Chapter 19 binationa panel review are explicitly limited

to the types of relief available in loca judicial review.

B. The Investor’'s Claim
15. Thelnvegor'sclamissample: it and itsinvesmentsin the territory of the United
States have suffered and continue to suffer serious losses arising as a result of the conduct
of organs of the United States government, including the United States Department of
Commerce and the United States Internationd Trade Commisson. The conduct in
guestion congditutes arbitrary and discriminatory treatment of the Investor and a
prohibited abuse of rightsunder international law and NAFTA Chapter 11. The Investor

accordingly seeks damages for losses suffered asaresult of thisabusive conduct.

16. The Invedtor’s claim is not, as the United States would attempt to recadt it, an
appeal or re-litigation under United States municipal antidumping or countervailing duty
laws of the various Department of Commerce or International Trade Commisson
determinations that may be relevant to it. While chalenges to those Determinations
under United States municipal law are on-going in other forg this claim is independent
of, and arisesin the context of a different legal regime than, those challenges. At its core,
the Investor’s claim is not premised on a finding by this Tribunal that the United States
has violated its own municipal laws, although such violations have aready been found by

the various Chapter 19 panels hearing those other complaints.



C. The United States Is Bound Under NAFTA To Act Both According To
Its Own Municipa Legal Standards And In Conformity With
International Standards of Treatment
17.  Itisirrelevant to this Tribunal’sjurisdiction that the factual matrix which givesrise
to Canfor’'s Chapter 11 claim is aso relevant to the cases being prosecuted by Canada
before various NAFT A Chapter 19 Panels (under United States municipal law) or before
the World Trade Organization Dispute Settlement Body (under the sandards established

under the relevant WTO Agreements).

18. The ample fact isthat, unlessthe internationa obligations the United States has
undertaken under Chapter 11 (or for that matter any other internationa obligation it has
undertaken under any other treaty) are clearly or explicitly excluded, either within the
treaty or elsewhere, the United States is bound both by its municipa laws and by the
international law obligations it has agreed to with its foreign trading partners. If its
international obligations are not excluded, then the same factual matrix can be, and often
is, used in the dispute resolution proceedings undertaken in different foraapplying these

different normsand sandards of review.

D. United States Interpretation Undermines Treaty O bjects
19. The United Sates analyss of NAFTA, and more specifically of Chapters 11 and
19, bolgtered by categorical and unsubgtantiated satements about what was intended by

the Parties, failswholly to establish that Article 1901(3) precludes an invegtor’s claim.

20.  Any interpretive exercise involving Article 1901(3) must undertake a more
rigorous analyss of Chapters 11 and 19 than has been undertaken by the United States.

The fundamenta differences between the two chapters make them complementary rather



than inconsgent, and fully support an investor’s ability to advance a claim when it suffers
harm to its invesment as a consequence of arbitrary or discriminatory trestment. An
interpretation that these Chapters are complementary advances, rather than hinders, the
NAFTA’s objectives of subgtantialy increasng invesment opportunities, promoting

conditionsof fair competition and liberalizing trade.

21. The United States interpretation, on the other hand, would advance none of
these objectives. Rather than having due regard for the objects and purposes of the treaty
and Chapters 11 and 19 in particular, the Respondent uses a superficial analyss to adopt
an interpretation of Article 1901(3) that is inconggent with its plain and ordinary
meaning, that cannot be supported under the ruleson treaty interpretation outlined in the
Vienna Convention, and that is blatantly at odds with the stated objectives and purpose
of the NAFTA. Its interpretation would allow it to accord substandard treatment to
foreign investors and their invesments (treatment which internationa law recognizes as
being contrary to universaly accepted norms) smply because that treatment bore some
relation to the United States municipa antidumping or countervailing duty regimes,
however tenuous the connection. The Tribunal ought not to accede to such an

interpretation.

E. Article 1901(3) Ensures Provisons Within NAFT A Outside Of Chapter
19 Do Not Require NAFT A Parties To Change Their Domestic
Antidumping And Countervailing Duty Law
22.  The andyss undertaken in this Memorial demondrates that the United States
remains bound to act consgently with the internationa gandards of treatment it has

committed to under the legal regime st up in NAFTA Chapter 11 to ensure non-

discriminatory, fair and equitable treatment for investors of another Party. Those



obligations are uncongrained by Article 1901(3). Article 1901(3) smply ensuresthat no
provison in any other chapter of NAFTA will oblige the NAFTA parties to change or
modify their domegic antidumping and countervailing duty law, which the NAFTA

parties, under Article 1902 reserved their right to maintain.

IV. ARGUMENT
A. Overview Of Argument

23.  The Investor's argument in regponse to the Respondent’s Objection proceeds in
the following manner. Fr4, the Investor setsout the proper approach for the Tribunal to
take in addressing a jurisdictiona objection and identifies the deficiencies in the United
States submisson in that regard. Second, the Investor sets out the applicable principles
of treaty interpretation and identifies how the Unites States interpretation isinconsstent
with them. Third, the Investor examines the interrelationship between Chapters 11 and
19, and particularly their complementary nature, and explains how proceedings under
NAFTA Chapter 11 and NAFTA Chapter 19 can proceed smultaneoudy as they apply
different laws to different facts and provide different remedies. Fnaly, the Investor

explainsthe proper interpretation of NAFT A Article 1901(3).

B. Approach To durisdictional Questions
0] Juridiction Depends On Consent
24.  Thejurisdiction of this Tribuna depends upon the consent of the parties® The

consent of Canfor is established by the very fact of commencing the proceedings® The

' Ethyl Corporation v. The Government of Canada, Award on Jrisdiction (Chapter 11 Tribunal) 24 Juine
1998, at para. 59 [hereinafter £thyl]
? bid.



issue raised by the United States is whether it has consented. Canfor submits it has
unequivocally done S0 in agreeing to Article 1122, which gatesthat “each Party consents
to the submission of a clam to arbitration in accordance with the procedures set out in

[the NAFTA]”.

25.  The approach to determining whether a Party has consented was discussed in the
jurisdictional award in the NAFTA Chapter 11 arbitration in M ethanex Corporation v.

Government of United Sates asfollows

In order to edtablish the necessary consent to arbitration, it is ificient to show
(2) that Chapter 11 appliesin the first place, i.e. that the requirements of Article
1101 are met, and (ii) that a clam has been brought by a claimant invesor in
accordance with Articles 1116 or 1117 (and that al pre-conditions and
formalities required under Articles 1118-1121 are satisfied). Where these
requirements are met by a clamant, Article 1122 is satisfied; and the NAFTA
Party’sconsent to arbitration isestablished’ [Emphasis added]
26. In the present case, the United States does not challenge on this preliminary
motion whether the measures complained of fal within Article 1101. Nor do they
chalenge whether the requirements of Article 1116 or 1117 have been met. The Investor
has clearly pleaded that it is an Investor with invesments in the United States the
United States has breached specific obligationsin Section A of NAFTA Chapter 11, and

the Investor has suffered loss or damage, by reason of, or arisng out of, such breaches.

Accordingly, the Investor has prima facieestablished the jurisdiction of this Tribunal.’

* Methanex Corporation v. Government of United Qates Preliminary Award on durisdiction and
Admissibility (Chapter 11 Tribunal), 7 August 2002, at para. 120 [hereinafter Methanex; see aso Ehy,
sypranote 1 at paras 60-61.

* Methanex, sypranote 3 at para. 120, see also Ethyl, sypranote 1 at 59.



27.  The United States argues, however, that such prima facie jurisdiction is rebutted
by the terms of Article 1901(3), which it asserts operate to deny the consent that would

otherwise exigt.’

28. The Investor submits that Article 1901(3) does nothing of the sort. As argued
more fully below, Article 1901(3) neither grants jurisdiction to, nor precludes the
jurisdiction of, a Tribunal organized under NAFTA Chapter 11. It merely ensures the
Parties right to maintain antidumping and countervailing duty laws, which laws can only
be changed within the context of the processes esablished under that chapter. Properly
understood, nothing in Chapter 19 removes conduct of the United States which violates
Chapter 11 obligations from international scrutiny smply because it might be in any way

related to an antidumping or countervailing duty matter.

(i) Facts Accepted As True And Considered In Their Entirety
29.  For the purposes of this motion, the Tribuna must accept the facts set out in the
Investor's Statement of Claim as true and assume that Canfor has been subject to
arbitrary, discriminatory and otherwise abusive treatment that fails to meet the sandards
of treatment the United States has agreed to accord foreign investors and their
invessments under NAFTA Articles 1102, 1103, 1105 and 1110.° When considering this

jurisdictional question, the Tribuna should confine itself to the facts pleaded by the

® United States Objection to durisdiction, 16 October 2003, [hereinafter Objectiori.

® Methanex, sypranote 3 at paras. 112 and 120-124; Waste Management v. United Mexican Sates |CSID
Ca=No. ARB(AR)/ 98/2, Arbitral Award, (Chapter 11 Tribund), 2 June, 2000 (online:

www. http://www.economia-snci.gob.mx/sphp_pagesimporta/sol_contro/consultorial Casos Mexico/

Wade 1 management/Waste 1 management.htm — accessed May 13, 2004) a para. 16 [hereinafter Waste
Management]; Pope & Tabot Inc. v. the Government of Canada Award on the “Relating to Investment
Motion”, (Chapter 11 Tribuna) 26 January 2000 (online: http://www.dfait-maeci.gc.caltha-nac/pope-en.asp
—accessed May 13, 2003) at para. 25 [hereinafter Pope & Tabof] .
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Investor.” Thus, given the facts must be assumed to be true, the sole question is whether
a clam in respect of otherwise objectionable treatment (i.e. conduct that, but for the
United States interpretation of Article 1901(3) would give rise to a successful Chapter 11

claim) is precluded by virtue of Article 1901(3). Canfor saysit isnot.

(@iii)  United States Is Required To Demongtrate That Article 1901(3)
Is A Juridictional Provision And That Each Individual Claim Is
Beyond Tribunal’s durisdiction
30. If the United States is to succeed on its juridictional chalenge, it mus
demondrate that the ordinary meaning of the words in Article 1901(3) make it a

jurisdictional clause rather than an interpretive clause or a defence to be pleaded on the

merits.

31.  Asthis Memorid will demongrate, Article 1901(3) is drafted in a very different
manner than clauses in NAFTA that bar or exclude the jurisdiction of Chapter 11
Tribunals over certain kinds of disputes® On its ordinary meaning it is not a

jurisdictional clause.

32.  Furthermore, to succeed, the United States must establish that Article 1901(3)
precludes the Investor from advancing each and every claim set out in the Statement of
Clam. While the United States has selectively identified allegations, or parts of
alegations, in the Investor’s claim’ that is not sufficient for it to succeed. Given the
nature of this application, such selectivity cannot be countenanced. The United States
has chalenged the entirety of the Investor’s claim and accordingly each alegation must

be shown to be precluded by Article 1901(3).

" ibid.



11

33.  Rather than conducting such an analyss the United States attempts to
characterize the claim in a generdized way and avoid any response to the specific
alegations made. An example of the approach adopted by the United States relates to
Canfor’s allegations concerning the conduct of the United States in connection with
legidation known as the B/rd Amendment.” The United States completely avoids
responding in any way to the Invesor’s assertion that conduct in relation to the Byrd
Amendment (a piece of legidation which obvioudy violated the United States
international obligations) and the United States threatened application of it to Canfor,

violate its obligations under NAFTA Chapter 11."

34. In any event, the Investor’s claim cannot be reduced, as the United States would
urge, to an anayss of the actions of the United States Department of Commerce,
measured againg United States municipal law, nor isit proper for the United States to
define the Preliminary and Final Antidumping Determinations of the Department of

Commerce asthe “primary focus’ of the Investor’s claim.”

35. The primary focus of the Investor’'s claim is the arbitrary, discriminatory and
abusive treatment by organs or officias of the United States government, directed at the
Investor and its invements, the incidents of which treatment, taken individualy and

collectively, fail to meet the sandard of treatment the United States obliged itself to

® Seeinfra, paras s* Qto sTs

° Objection, pp. 13-14 and 16-18

* Continued Dumping and Subsidy Offset Act of 2000(19 U.S.C. 1675c), [hereinafter Byrd Amendment]

' Even on its own interpretation, the United Statesis not entitled to rely on Article 1901(3) with respect
to Canfor’s claims concerning United States conduct in relation to the application or threatened
application of the Byrd Amendment. Given the Byrd Amendment changed the United States antidumping
and countervailing duty law in a manner inconsstent with both Chapter 19 and the relevant WTO
agreements, it would be a violation of good faith (abus de droit) for the United States to rely on Article
1901(3) — see infraparas. 46to0 51.

? Objection, a p. 13.
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accord foreign invesors. While the various preliminary and final determinations and the
manner in which they were arrived at will be relevant to whether the Investor was treated

in amanner that violates Chapter 11, they are but one aspect of it.

36.  Moreover, Canfor’s claim does not primarily arise from defectsin the substance of
United States municipa antidumping and countervailing duty law (although such defects
may aso be relevant to the claim), but from the arbitrary, discriminatory and capricious
conduct of its agencies and officials which deviates from the internationa obligationsthe

United States has assumed.

C. General Principles Of Treaty Interpretation

0] &M~ pmFnpm O ~F "8 O <F»>&"Is The Starting
Point

37. In order to properly interpret Article 1901(3) and thus determine whether this
Tribuna has juridiction to adjudicate the merits of the Investor’s claim, the Tribunal

must have regard to the applicable rules of international law relevant to that task.

38.  NAFTA Article 1131 provides that Tribunals esablished to hear investors claims
under Chapter 11 “shal decide the issuesin dispute in accordance with [the NAFTA] and
the applicable rules of internationd law.” The applicable rules of international law are the
cusomary international law rules of treaty interpretation codified in Article 31 of the

Vienna Convention on the Law of Treaties ®

¥ (1969) 1155 U.N.T.S. 331; 8 (1969) ILM 679 in force 1980, [hereinafter Vienna Conventior. See, e.g.
United Qates — Sandards for Reformulated Gasoling WT/DS2/ABR, 20 May 1996, a 17; Koan — Taxes
on Alcoholic Beverages WT/DS8/ABR, WT/DS10/ABR, WT/DS1LUABR, 4 October 1996, & 9-12; and
Mondev Internationa Ltd. v. U.SA., ICSID No. ARB(AR/99/2, Find Award (Chapter 11 Tribund), 11
October 2002, (online: http://www.gate.gov/g1/c3758.htm —accessed May 13, 2004), at para. 43; SD.
Mpyers Inc. v. the Government of Canadg Partid Award, (Chapter 11 Tribund), 13 November 2000



1 A treaty shal be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of itsobject and purpose.

2. The context for the purpose of the interpretation of a treaty shal
comprisein addition to the text, including its preamble and annexes

a Any agreement relating to the treaty which was made between
al the partiesin connection with the concluson of the treaty;

b) Any ingrument which was made by one of more parties in
connection with the concluson of the treaty and accepted by
the other partiesasan ingrument related to the treaty.

3. There shal be taken into account, together with the context:

a) Any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of itsprovisons,

b) Any subsequent practice in the application of the treaty which
edablishes the agreement of the parties regarding its
interpretation;

C) Any relevant rules of international law applicable in the relations

between the parties

4, A specid meaning shal be given to aterm if it is esablished that the
parties so intended.

(i)

The Importance Of The Object And Purpose Of NAFTA

13

39.  Although Article 31(1) of the Vienna Convention requires the Tribuna to focus

upon the “ordinary meaning” of the text before it, the “ordinary meaning” can only be

discerned from the words used, within both the context of the NAFTA and its expressed

objectsand purposes.

40.  NAFTA Tribunals have consgently recognized the need to interpret the NAFTA

againgd its explicitly articulated objectives. As the Tribuna said in CanadaTariffs on

Certan USOrigin Agricultural Products

The Panel adso attachesimportance to the trade liberalization background againgt
which the agreements under condderation mugt be interpreted. Moreover, as a
free trade agreement, the NAFTA has the specific objective of eliminating
barriers to trade among the three contracting Parties. The principles and rules
through which the objectives of the NAFTA are elaborated are identified in
NAFTA Article 102(1) as including national trestment, mog-favoured nation
treatment and trangparency. Any interpretation adopted by the Panel mudt,

(online: http://mwww.dfait-maeci.gc.caltnanac/SDM-en.axp — accessed May 13, 2004), a paras. 201-204

[hereinafter SD. Myerq.
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therefore, promote rather than inhibit the NAFTA’s objectives.* [Emphasis
added]

41.  While the United States accepts section 31(1) of the Viernna Convention as the
garting point of the Tribuna’s interpretive task, it gives only superficiad consderation to
the substance of what is meant by the obligation to, in good faith, interpret the treaty
provisons in their context and in light of the object and purpose of the NAFTA.
Although it emphasizes the importance of analyzing the “object and purpose” of NAFTA
as part of this interpretive exercise, when it finally undertakes that analyss it smply
analyzes one portion of one objective (Article 102(i)(e)), and therefore ignores many of

the key objectives forming the fundamenta basis of the Treaty.”

42.  Proper treaty interpretation requires a more comprehensve and rigorous anayss
than has been undertaken by the United States. It isamply not sufficient to selectively
identify one of the NAFTA’s objectives and disregard the rest. All of the Treaty’s

objectives mugt inform the Tribunal’sinterpretation.

43.  Theobjectives of the NAFTA are firg set out in Article 102(1). Article 102(1) /n

full gates
Opjectives
1 The objectives of this Agreement, as elaborated more pecificaly

through its principles and rules, including nationa treatment, mos-
favoured-nation treatment and trangparency, are to:

¥ Canada— Tariffs on Certain US - Origin Agricultural Products CDA-95-2008-01, 2 December 1996, at
para 122. Thiswas an arbitration panel esablished pursuant to NAFTA Article 2008; See dso, Metalclad
Corp. v. Mexico, Final Award, 2 September 2000, (Chapter 11 Tribunal) (online: http://www.economia
snci.gob.mx/sphp_pages/importa/sol_contro/consultorial Casos Mexico/Metalclad/M etalclad.htm— accessed
May 13, 2004), a paras. 70-71 where the Tribuna noted the objective of subgtantialy increasng
investment opportunities in the North American Free Trade Area was an important element of its
interpretative analyss.

* Objection, page 27



@

(b)
(©)
(d)

()

(f)

eliminate barriers to trade in, and fecilitate the cross-border
movement of, goods and services between the territories of the
Parties,

promote conditions of fair competition in the free trade area;
increase subgantialy invesment opportunities in the territories
of the Parties,

provide adequate and effective protection and enforcement of
intellectud property rightsin each Party'sterritory;

create effective procedures for the implementation and
application of this Agreement, for itsjoint adminigration and for
the resolution of disputes, and

edablish a framework for further trilatera, regionad and
multilateral cooperation to expand and enhance the benefits of
this Agreement.
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44.  However, the articulation of the objects and purposes of the NAFTA is not

confined to Article 102. Even in connection with Chapter 19, (the very chapter the

United States relies on to advocate an interpretation of the NAFTA that would

dgnificantly condrain the protections to investors granted by it), the drafters of the

treaty thought it appropriate to reiterate the underlying objectives of the NAFTA as a

whole and Chapter 19 in particular. Thus Article 1902(2)(d) provides that any

amendment to United States antidumping or countervailing duty lawv must not be

inconsgtent either with the WTO Agreements, or with:

the object and purpose of this Agreement and this Chapter, which isto esablish
fair and predictable conditions for the progressive liberaization of trade between
the Parties to this Agreement while maintaining effective and fair disciplines on
unfair trade practices, such object and purpose to be ascertained from the
provisons of this Agreement, its preamble and objectives, and the practices of

the Parties.

45.  As both the Vienna Convention and the NAFTA specifically reference the

relevance of the preamble to the interpretive task, it too is set out here. That Preamble

notesthe Parties agreement to

CREATE an expanded and secure market for the goods and service produced in their

territories

REDUCE distortionsto trade;
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ESTABLISH clear and mutually advantageous rules governing thair trade;
ENSURE apredictable commercid framework for busness planning and investment,

BUILD on their repective rights and obligations under the General Agreement on Tariffs
and Trade and other multilateral and bilaera ingruments of cooperation,; and

ENHANCE the competitiveness of their firmsin globa markets™

46.  The Preamble, Article 102 and Article 1902(2)(d)(ii) send interpreters of Chapter
19 an unmistakable message: while the Parties may retain their municipa antidumping
and countervailing duty laws, they may do so only in order to legitimately combat unfair
trade practices. The Parties were obvioudy not granting themselves the unfettered right
to impose unfair and unpredictable regtrictions on economic activity that negatively
affect Canadian, American or Mexican investors and their investments in other NAFTA
countries under the guise of their antidumping and countervailing duty laws or their

purported application.

(i)  NAFTA DirectsHow It Shall Be Interpreted
47.  In addition to the Vienna Convention, the NAFTA itsalf directs how it shall be
interpreted. Article 102(2) explicitly requiresthe Partiesto measure any interpretation of
the provisonsof the treaty againg the objectives set out in Article 102(1). It provides

2. The Parties shal interpret and apply the provisons of this Agreement in
the light of its objectives st out in paragraph 1 and in accordance with
applicable rules of international law.

(iv)  The Principle Of Good Faith Is A Relevant Rule of International
Law The Tribunal IsMandated To Take Into Account

48.  As noted above, Article 31(3)(c) of the Vienna Convention provides that in

interpreting a treaty provison “there shal be taken into account together with the
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context . . . any relevant rules of internationa law applicable in the relations between the

parties” One such rule of international law isthe principle of good faith.”

49.  Theprinciple of good faith isinvariably connected to how states should act in the
context of obligations they have undertaken within a treaty. As a principle of
international law, it has been described in various ways. For example, in the Shrimp

Turtlecase the WTO Appellate Body said:

The Chapeau of Article XX isin fact, but one expresson of the principle of good
faith. Thisprinciple, a once agenerd principd of law and a genera principle of
internationa law, controls the exercise of rights by sates. One application of
this generd principle, the application widely known as the doctrine of abus de
droit, prohibits the abusive exercise of a gate’s rights and enjoins that whenever
the assertion of aright “impinges on the field covered by [a] treaty obligation, it
must be exercised bona fide, that isto say, reasonably.”

50.  Professor Cheng in his treatise General Principles of Law discusses the principle

of good faith in the following manner:

... discretion mugt be exercised in good faith, and the law will intervene in dl
cases where this discretion is abused . . . whenever, therefore, the owner of a
right enjoys a certain discretionary power, this must be exercised in good faith,
which means that it must be exercised reasonably, honesly, in conformity with
the spirit of the law and with due regard to the interest of others....The principle
of good faith requires that every right be exercised honeslly and loydly. Any
fictitious exercise of aright for the purpose of evading either arule of law or a
contractual obligation will not be tolerated. Such an exercise congitutes an
abuse of the right, prohibited by law.”

51.  Accordingly, athough these passages highlight why the principle of good faith

will be directly relevant to the merits phase of this proceeding, at which the Tribuna will

*® Asthe Tribunal in SD. Myers sypranote 13 stated at para. 202, the preambular language of atreaty shall
be congrued as part of the context in which the treaty text is Situated.

Y Vienna Convention, apra, note 13, art. 26.

® U.S — Importation prohibition of Certain Shrimp and Shrimp Products (WT/DS58/ABR) adopted on 6
November 1988, (US— Shrimp) at para. 158.

® Cheng, B. General Principles of Law, (Cambridge: Grotius Press, 1987) at 122-123.
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have to determine the breadth of the obligations accorded under Chapter 11 (and
whether the United States has engaged in a prohibited abuse of rights), they also
highlight why this principle is relevant to the Tribuna’s interpretive exercise, as it is
clearly “arule of international law applicable in the relations between parties™ which this
Tribuna is mandated by the Vienna Convention on the Law of Tredtiesto take into
account in interpreting Article 1901(3).

(V) United States Interpretation Is Not In Keeping With The

Object and Purpose Of NAFTA

52.  Degpite the clear directions contained in both the Vienna Convention and the
NAFTA, the United States adopts a narrow and selective approach that failsto consder

the objectivesasawhole, which itsinterpretation completely undermines.

53. Given the fundamental and unassailable interpretive guidelines the only
interpretation of the ordinary meaning of the NAFTA text, including Article 1901(3),
which would be in accordance with the internationa law principle that treaties must be
interpreted in good faith® is one that maximizes the liberalizing objectives contained

therein.

54.  Keeping the principle of good faith in mind (along with the “object and purpose”
of NAFTA) it is noteworthy that the interpretation advanced by the United Sates
ignores the progressve widening of sate responsbility that the NAFTA parties have
expresdy agreed to throughout NAFTA, including in relation to the protections given to
invesors under Chapter 11. Notwithganding this progressve widening of date

respongbility, the United States now advocates an interpretation of Article 1901(3)

® Vienna Convention, spra, note 13 at art. 31(3)(c)
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which would alow its officias to treat Canfor in a way which violates the sandard of
treatment it agreed it would accord foreign invegtors (including Canfor) under Chapter
11, 0 long asits conduct relates, in some way, to the exercise of any discretion, right or
power it may have in relation to antidumping and countervailing duty matters, smply
because the NAFTA Parties reserved their right under NAFTA to maintain their

antidumping and countervailing law.

55.  Surely, the NAFTA Parties could not have intended that the right to maintain
antidumping and countervailing duty laws could be used s0 as to provide a cover for

arbitrary discretionary conduct by officials under colour of law.

56. If the Respondent was correct about Article 1901(3), the specific objectives set
out in Article 1902(2)(d)(ii), and the objects of the NAFT A asawhole and Chapter 11 in
particular, could be eadsly frusrated by a Party’s labelling the mogt patently offensve
government conduct as being undertaken *with respect” to its antidumping or
countervailing duty law, particularly if that law existed as of the date the NAFTA came
into force. Serious harm could be visted upon an investor whose trading activity was
targeted by the measure, with no right of compensation, despite the open promise of

protection plainly afforded to qualified investors under Chapter 11.

57.  Aninterpretation the effect of which would be to adlow such aflagrant departure
from the basc overriding and fundamenta principle of internationa law that sates must
exercise discretionary power in good faith is neither jugtified nor necessary in this case,

especidly given the exisence of a better available interpretation of Article 1901(3) which

# A.D. McNair, The Law of Treaties(Oxford: Clarendon Press, 1986) at 465.
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is more in keeping with that principle and which is consgent with the “object and

purpose” of NAFTA.

D. Article 1901(3) Does Not Preclude A Claim In Respect Of A Violation
Of Chapter 11 Obligations

58.  The United States submisson is premised on a fundamenta misconception of the
architecture of the NAFTA and the roles of Chapter 11 and Chapter 19 within the
context of the bargain sruck between the NAFTA Parties. Properly undersood, those
two chapters dea with fundamentaly different legal regimes. Any conduct being
scrutinized under those regimes is reviewed using different norms againg different
gandards of review, and gives rise to different types of relief. Carefully reviewed in this
context, there is nothing in the treaty text, including in NAFTA Chapter 19 generaly or
NAFTA Article 1901(3) specifically, that says that conduct which may give rise to a
judicia review under domegic law under the binational panel process contemplated
under Article 1904 cannot aso give rise to a clam the United States has violated its
international law obligationsassumed under Chapter 11. Article 1901(3) does not, on its
terms, refer to jurisdiction at al. Rather, it smply provides how specific obligations in

chaptersother than Chapter 19, should be consrued.

0] Overview Of Chapters11 And 19

59. In order to appreciate the fundamenta differences between Chapters 11 and 19
and how the two chapters operate together, a more detailed examination of those

chaptersisrequired.
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@ Chapter 11
(2) Section A
60.  Chapter 11 comprisesthree sections. For relevant purposes, Section A describes
the scope and coverage of the chapter and sets out the substantive obligations assumed

by the Partiesin connection with investors of another Party and their invesments.

61. In addition to the subgtantive internationa law obligations of, among other
things, nationa treatment, mos favored nation treatment and treatment in accordance
with internationa law, Section A of NAFTA aso specificaly identifies those matters

which are beyond its scope and coverage.

62. For ingance, NAFTA Article 1101(3) provides.

This Chapter does not apply to measures adopted or maintained by a Party to the
extent that they are covered by Chapter Fourteen (Financia Services)

63. Smilarly, NAFTA Article 1108 provides a lengthy set of reservations and
exceptions from the coverage of all or a portion of the obligations set out in Section A of
Chapter 11.” By way of example, Article 1108(3) provides:

Articles 1102, 1103, 1106 and 1007 do not gpply to any measure that a Party
adopts or maintains with regpect to sectors, subsectors or activities, as st out in
its Schedule to Annex II.

2 See dso: Article 1108(5): “Articles 1102 and 1103 do not apply to any measure that is an exception to, or
derogation from, the obligations under Article 1703 (Intellectua Property — Nationa Treatment) as
soecificaly provided for in that Article;” Article 1108(6): “Article 1103 does not apply to treatment
accorded by aParty pursuant to agreements, or with respect to sectors, set out in its Schedule to Annex IV,
Article 1108(7): “Articles 1102, 1103 and 1107 do not apply to: (a) procurement by a Party or a state
enterprise; or (b) subsidies or grants provided by a Party or a state enterprise, including government-
supported loans, guarantees and insurance.”
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64. Hnaly, NAFTA Article 1112 provides that in the event of an “inconssency”
between NAFTA Chapter 11 and another chapter of NAFTA, the other chapter shall

prevail, but in that event it shall do so “only to the extent of the inconsstency.”

(2)  Section B

65.  Section B establishes a procedure for the investors of other NAFTA Parties to
advance clamsdirectly againg a Party through an arbitration under either the auspices of
the ICSD or the UNCITRAL Arbitration Rules. Articles 1116 and 1117 are
jurisdictional provisons that authorize the submisson of a claim to arbitration where an
invegtor claimsthat another Party has breached an obligation under Section A of Chapter

11.

66.  Article 1121 setsout “conditions precedent” to the submisson of a clam. Those
conditions specifically require a claimant to provide a limited waiver of their entitlement
to advance certain proceedingsin respect of the conduct of a Party that isaleged to bein
breach of Chapter 11 that might otherwise be pursued before the courts or adminigtrative
tribunals of a Party. That waiver, however, does not prevent a claimant from pursuing
proceedingsin relation to that conduct for “injunctive, declaratory or other extraordinary

relief, not involving the payment of damages’ before such acourt or tribunal. It provides:

1. A disputing invesor may submit a claim under Article 1116 to arbitration
only if:...

(b) the invesor and, where the claim is for loss or damage to an interes in
an enterprise of another Party that is a juridica person that the invesor
ownsor controlsdirectly or indirectly, the enterprise, waive their right to
initiate or continue before any adminigrative tribuna or court under the
lav of any Party, or other digoute settlement procedures, any
proceedings with regpect to the measure of the disputing Party that is
alleged to be abreach referred to in Article 1116, except for proceedings
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for injunctive, declaratory or other extraordinary relief, not involving the
payment of damages, before an adminigrative tribunal or court under the
law of the disputing Party.

67.  Article 1122 providesthe consent of the NAFT A Partiesto arbitrate.

68.  Hnally, Article 1135 limits the Tribuna’s remedial powers at the concluson of a

proceeding. It provides.

1135 (1) Where a Tribund makes a final award againg a Party, the Tribuna
may award, separately or in combination, only:
(8 monetary damages and any applicable interes;
(b) redtitution of property, in which case the award shall provide that
the disputing Party may pay monetary damages and any applicable
interest in lieu of regtitution.

69. A Chapter 11 tribuna may not direct or require a Party to change, ater, amend or

repeal any measure which it found to have violated the obligations under Section A.

70.  There is no suggegtion for the purposes of this motion that the procedural or
jurisdictional prerequisites of Section B of NAFT A Chapter 11 have not been satidfied by

the Investor.

3) Section C

71.  Section C amply providesthe definitionsthat apply in Chapter 11.

(b) Chapter 19
72.  Whilethe United States submisson focuses amos exclusvely on Article 1901(3),
that provison can only be properly undersood within the context of the sructure of

NAFTA Chapter 19 asawhole.
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73.  Chapter 19 has a very defined purpose. Its origins are in the Canada-United

Sates Aee Trade Agreement” which came into force on January 1, 1989.

74.  Chapter 19 does not specificaly refer to Chapter 11, nor does Chapter 11

ecifically refer to Chapter 19.

75.  Article 1902, “Retention of Domegtic Antidumping Law and Countervailing Duty
Law,” reserves to the NAFTA Parties the right to retain and apply their municipal
antidumping laws, but imposes a congraint upon any Party wishing to change or modify
such laws in that, among other things, any such change can only occur after the
amending Party notifies the other Parties of the amendment and its application to them.
Any such amendment cannot be inconsigtent either with the GATT, the Antidumping

Code”, the Subsidies Code™ or the object and purpose of the NAFTA.

76.  Under Article 1903, “Review of Statutory Amendments,” a Party may challenge an
amendment before a binationa panel on the grounds of inconsstency with the GATT,
the Antidumping Code or the Subddies Code, or inconssency with the object and
purpose of NAFTA, and the Panel can issue a declaratory opinion. Should a Party not
enact corrective legidation to amend its law within twelve months of the declaratory
opinion, the NAFTA Party seeking the opinion may either take equivalent legidative

action or terminate the agreement.

% 22 December, Can. T.S. 1989 no. 3, 27 |.L.M. 281 (in force 1989).

* The successor agreement : General Agreement on Tariffsand Trade 1994, set out in Annex 1A of the
Marrakesh Agreement Etablishing the World Trade Organization, 15 April 1994 (Geneva: GATT
Secretariat, 1994).

* The successor agreement: Agreement on the Implementation of Article VI of the General Agreement on
Tariffsand Trade 1994, st out in Annex 1A of the Marrakesh Agreement Esablishing the World Trade
Organization, 15 April 1994 (Geneva: GATT Secretariat, 1994).
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77. Article 1904, “Review of FHna Antidumping and Countervailing Duty
Determinations” which is of critical importance in understanding the essence of Chapter
19, replaces municipa judicial review of fina antidumping or countervailing duty
determinations with a process of binational panel review. It has no gpplication to
preliminary determinations. It applies only the municipal law of the Party asif it were a
municipal court reviewing the determination. It in no way changes that municipa law,
and the gandard of review the binational panel must apply is that provided under
municipa law.” The remedia jurisdiction of the binationa panel is limited by Article
1904(8), such that the panel may only uphold a determination or remand it for action not

inconsgtent with itsdecison. Thereisno jurisdiction to award damages.

78.  Key to the United States posgtion is Article 1901. That Article titled “General
Provisons” deds with three separate matters. Article 1901(1) provides that the
binationa panel review process applies only to goods the investigating authority
determines are goods of another Party. Article 1901(2) relates to the process for
appointing binational panels  Article 1901(3), on which the United States relies to
uggest it has not consented to arbitrate an investment dispute if the conduct in question
in any way relates to a countervailing duty or antidumping matter, smply provides as
follows
Except for Article 2203 (Entry into Force), no provison of any other Chapter of

this Agreement shall be congrued asimposing obligations on a Party with respect
to the Party's antidumping law or countervailing duty law.

% The successor agreement: Agreement on Subsidies and Countervailing Measures set out in Annex 1A of
Marrakesh Agreement Etablishing the World Trade Organization, 15 April 1994 (Geneva: GATT
Secretariat, 1994).

" Pure Magnesium and Alloy Magnesium from Canada (CVD), Secretariat File No. USA-CDA-00-1904-07,
Decision of the Panel (March 27, 2002) at pp. 6-7; see dso Live Swvine Canada Secretariat Hle No. U SA-
94-1904-01, Decison of the Panel (May 30, 1995) at p. 5.
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79. It isthisprovison to which our further submissions are directed.

(i The Interrelationship Between NAFTA Chapter 11 And NAFTA

Chapter 19

80. The United States submisson is premised upon the view that the NAFTA
edablishes, in respect of conduct that has any connection to antidumping or
countervailing duty matters watertight compartments, such that the only remedy
contemplated by the NAFTA in connection with any such facts is one which is based on
municipal law norms and sandard of review under the Chapter 19 binational panel
process. According to its view, conduct, no matter how abusve, and regardliess of
whether the conduct blatantly violates international norms, cannot be scrutinized under
the gandards st out in NAFTA Chapter 11, merely because the conduct in question
occurs in the context of the purported application of its antidumping and countervailing
duty laws. It saysthis because it asserts the Parties agreed (pursuant to Article 1901(3))
such conduct could only be scrutinized usng the municipal law regime set out in Chapter

19 28

8l.  The propostion that NAFTA is made up of watertight compartments, however,
finds no support in the decided cases® is unnecessary in light of the objectives of the

NAFTA, and isinconsggent with its fundamenta architecture which clearly contemplates

® See, for indance, the Opjection, a page 20 (“the Parties intended specidized binationa panels
congtituted under Chapter Nineteen to have exclusve jurisdiction under the NAFTA”; page 21 “Chapter 19
sets forth a unique, self-contained mechanism for dealing with sensitive and complex antidumping and
countervailing duty claims’; page 23 “Chapter Nineteen provides the exc/usveforum under the NAFTA for
disputes arisng under a Party’s antidumping and countervailing duty law.”; page 24 “Chapter Nineteen
exclusvely governs disputes concerning antidumping and countervailing duty laws’; page 25 “the
drafters...envisaged no such overlap for antidumping and countervailing duty mattersin Chapter 19”. See
also pages 2 and 6.

® Pope & Talbot, supranote 6, a paras. 16-26.
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that the same facts can give rise to obligations not only under multiple chapters, but also

in different fora

@ A Matter Can Relate To Multiple Chapters Of NAFTA
82. In Pope & Talbot v. Canada Canada advanced analogous arguments to those
made by the United States here. Canada argued that the measures in quetion in that
case were primarily aimed at trade in goods, not invesment, and accordingly, because the
Parties had specifically dedt with trade in goods in NAFTA Chapter 3, that chapter
applied and NAFTA Chapter 11 did not. The Tribuna dismissed these arguments in
their entirety. The Tribunal concluded that there was no reason that the application of
one chapter of the NAFT A would necessarily reault in the excluson of another. Rather,
the question was smply whether the facts in digpute fell within the provisons under
which the Investor complained, regardless of whether or not those facts were somehow

relevant under other provisonsof NAFTA.”

83.  Smilarly, in SD. Myersv. Canadg Canada argued that the investor was not
entitled to recover any damages for the breach of Articles 1102 and 1105, either because
the claim arose in the context of trade in goods, (i.e., the matter was covered by Chapter
3), or because the investor suffered its losses as a cross-border provider of services (i.e.,
the matter was covered by Chapter 12). This argument was rejected both by the

Tribunal and by the Federal Court on judicial review of the final award.™

84. In SD. Myers the Tribuna gave guidance on how one should examine the

interrelationship between various treaty provisons. It confirmed, in reliance on Korea

* jbid.
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Déefinitive Safeguard Measures on Imports of Certain Dairy Products”, that the chapters
of NAFTA are part of a ‘angle undertaking’ and are cumulative, and that a Party must
comply with all of them smultaneoudy unless there is formal conflict between them.
Moreover, it clarified what is meant by a conflict, holding that a conflict only arises
where compliance with one treaty obligation would result in violation of another.” Of

course, no such conflict has been alleged in the present case.

85.  Accordingly, the underlying approach taken by the United States that interprets
the NAFTA 0 as to limit the regulation of the conduct of a Party to one chapter® is
inconsgent with the approach consgently taken by other NAFTA Chapter 11

Tribunals.

(b) Chapter 11 And Chapter 19 Are Complementary
86. The United States makes the point that allowing partiesto pursue remedies under
both Chapters 11 and 19 with respect to antidumping and countervailing duty laws

“would give rise to critica inconsgencies’ and further that the dispute resolution

135

mechanismsare s0 “dramaticaly different . . . asto beirreconcilable.™ It says
The dispute resolution mechaniams provided under the two chapters are 0
dramatically different — from congtitution of the panel to governing law, from the
remedies avalable to review and enforcement mechanisms — as to be
irreconcilable.

Moreover, Canfor's apparent podtion — that private clamants may pursue
remedies under both Chapters Nineteen and Beven with respect to antidumping

% SD. Myers, aypra note 13 a paras 289-300; Canada (Attorney Generd) v. SD. Myersinc., 2004 FCJ
No. 29, 2004 FC 38 (FCTD).

ZWT/DS98/R, 21 June 1999 at para. 7.38.

® SD. Myers aypra note 13 a para. 293.

* see Opjection, ascited in note 28.

* jbid a pp. 24-25.
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and countervailing duty laws — would give rise to critica inconsgencies that
would, under Article 1112(1) be resolved in favour of Chapter 19.%

Once again, the United States fundamentally misconstruesthe roles of the two chapters.

87. NAFTA Chapters 11 and 19 are complementary and completely reconcilable,

with each serving itsown distinct purpose.

(2) Chapter 11
88.  Chapter 11 isrooted in the cusomary internationa law of sate regponsbility for
harm caused to individuas, where those individuals have made a financial commitment to
the territory of another State. It provides protection from arbitrary, unjust, inequitable or

confiscatory treatment.

89. Chapter 11 is very limited in what remedies it makes available to invegors.
Section B of NAFTA Chapter 11 limits the relief available in such circumstances to
compensation for the harm suffered, or regtitution. Such proceedings do not alow an
invegtor to seek relief that mandates a change in the municipa law of the Party allowing
such conduct or a change in a measure allowing such injury. To provide a more specific
example relevant to this case, Canfor cannot plead before a Chapter 19 panel that the
United States conduct in relation to the Byrd Amendment, including its application or
intended application to Canfor, is a breach of internationa laws and sandards whose
unfair application demands compensation. And by the same token, Canfor cannot ask

this Tribunal to strike down the Byrd Amendment.

90.  Accordingly, the protections provided by Chapter 11 permit the Parties to

continue to regulate activities of the investor according to municipal law as they see fit,

* jbid.
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but condrains them to pay compensation should they violate the international

obligationsthey have assumed.

(2) Chapter 19
91.  Chapter 19 isrooted in a political bargain which subgtituted binational judicial
review under Chapter 19 for municipa judicia review, but ill based solely upon
municipa legal sandards. With thisbargain, the Partiesretain the right to maintain their
municipal antidumping and countervailing duty laws, in exchange for the removal of
judicial review from the hands of local authorities. In addition, that bargain aso limited
the right of the Parties to amend such laws, requiring such amendments to meet the
international standards emerging from multilateral consensus achieved through the

WTO, and the object and purpose of the NAFTA.*

3) Chapter 11 And 19 Together
92. The Resondent’s attempts to discover a conflict, inconssency or
irreconcilability in the general character of the mechanisms provided under Chapters 11

and 19 only servesto prove the Invesor’'s arguments.

93. The Respondent fals to acknowledge that it is exactly because the two
mechaniams are 0 dramatically different that they are completely complementary. They
apply different laws (municipa versus internationa) and they provide different remedies.
As noted above, they serve two completely different — and wholly complementary —

functions.

" North American Free Trade Agreement Between the Government of Canada, the Government of Mexico
and the Government of the United Sates 17 December 1992, Can T.S. 1994 No. 2, 32 1.L.M. 289
(entered into force 1 January 1994), Articles 1902-1903.
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94.  When one analyzes the two chapters and the purpose for which they were
incorporated into the NAFTA, nothing the United States has identified establishes any
conflict between them, demondrates irreconcilability between the two dispute resolution
mechanisms, or would give rise to any critical inconsgstencies so asto preclude a Chapter
11 clam being advanced. Further, contrary to the United States unsubstantiated
asertion, Article 1112, which relatesto inconsstencies between chaptersof the NAFTA,
is not engaged by the claims made in this proceeding. There is no inconssency, and

138

there istherefore nothing to be resolved “in favour of Chapter 19.

95. Chapters 11 and 19 are accordingly smilar in that their ultimate goa is to
safeguard the interests of individual economic actors. Thelir difference liesin the manner
in which they achieve that goa. While Chapter 11 egtablishes a lega regime under
recognized and developing sandards of internationa law that provides a mechanism to
obtain compensation for harm caused by a breach of those international law standards,
Chapter 19 providesthe complementary remedy by which one can seek from a binational
panel relief from fina determinations made under a Party’s antidumping and
countervailing duty law in accordance with municipal law standards of judicia review of

adminigrative action.

(© Chapter 11 And 19 Proceedings Result In Effective
Dispute Settlement

96. At pages 27 and 28 of its Objection, the Respondent argues, in support of its
propostion that the only remedy contemplated by NAFTA in connection with the types

of issues raised in Canfor’s claim is a Chapter 19 remedy, that the “effective dispute

* Objection, & p. 24.
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settlement” promised in the NAFT A would be harmed by what it refersto as “redundant”

proceedings. It says

... areview of NAFT A’svarious rules for dispute resolution reveals an overriding
concern with effective dispute resolution procedures — and avoiding the
inefficacies that result from redundant proceedings between the same parties
before different dispute resolution panels.”

97. It supports its postion on redundancy by raisng concerns over “proliferation of
international tribunals in recent decades” suggedsing that “one consequence of this
phenomenon is that claimants have expanded opportunities to submit the same dispute

smultaneoudy or consecutively to multiple fora, giving rise to redundant proceedings.”™”

98.  Hrd, internationd law generally permits multiple proceedings arising out of the
same or related facts Second, as outlined in detail below, Chapter 11 and Chapter 19
proceedings are not the “same”. they occur before different tribunals that apply different
laws and give remediesthat are completely different.
(2) International Case Law Does Not Support The
United States Argument

99. It iswell esablished at internationa law that where more than one procedure or
tribunal is available or has jurisdiction with respect to a claim, paralel proceedings are
possble. One of the foraneed not be used to the excluson of the other. Dr. Gabrielle
Marceau, a senior counsel in the lega affairs office of the World Trade Organization
dated:

It seems accepted practice that States may adhere to different but parallel dispute
settlement mechanismsfor pardlel or even smilar obligations.™

* jbidat p. 27.

“ ibid, a p. 28.

“ G. Marceau, “Conflicts of Norms and Conflicts of durisdictions’, (2001) 35 Jburnal of World Trade1081,
at 1109. seedso SGS Societe Generdle de Surveillance SA. v. ISamic Republic of Pakigan, |ICSID Case
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As explained by Vaughan Lowe, Chichele Professor of Public International Law at

Oxford Univergty:

If adispute were to arise concerning, say, the regulation by sate A of shipsfrom
gate B pasing through state A's waters in an internationd grait, sate B might
complain that gate A’s conduct violated both the 1982 UN Convention on the
Law of the Sea, Articles 37-44 (Trandt Passage) and aso GATT Article V
(Freedom of Trandt). Complaints might be made to the ITLOS and d<0 to the
WTO, ... The claims would not overlap, even though they spring from the
same facts.” [Emphasis added.]

100. The Respondent cites the Buefin Tuna case as part of its argument relating to

redundant proceedings® Bluefin Tunadoes not, however, assig it. In Buefin Tuna the

International Tribunal for the Law of the Sea (ITLOS’) explicitly affirmed the basc

principle of international law that the exisence of one forum does not give rise to a

presumption that proceedings cannot also be brought in another forum. The Tribunal

rejected a reading of Article 16 of UNCLOS" that would have excluded parallel

proceedings under UNCLOS and another digpute settlement mechanism, noting that

“such an interpretation would be inconsgent with the presumption of paralelian of

compromissory clauses.” The Tribunal went on to elaborate:

Such jurigdictiond clauses do not cancel out one another; rather they are
cumulative in effect. It is common for a particular digoute to be covered by
severd bases of jurigdiction, . .. The presumption of paralelism of jurisdictiona

No. ARB/01/13, Decison on Objectionsto Juridiction, 6 August 2003 at paras. 154 and 161where the
Tribuna found that clamsunder the BIT could proceed through arbitration even while arbitration was
ongoing under the arbitration clause of the contract out of which the dispute arose.

V. Lowe, “Overlapping Jurisdiction in International Tribunals’, (1991) 20 Audtralian Yearbook of
International Law 191 at 203.

“ Objection, & p. 28 note 104.

“ United Nations Convention on the Law of the Sea U.N. Doc. AICONF. 62/122(1982).



clausesis of long ganding, it is entrenched in the case law [of the Internationa
Court of dugtice], .. .

The ultimate decison by the UNCLO S Arbitration Panel that it did not have jurisdiction
was based on the fact that although the dispute fell both within the Convention for the
Consgrvation of Southern Buefin Tuna Between Audradlia JHBpan and New Zedand
(“*CCSBT™) and the UNCLOS, the provisons of the CCSBT clearly excluded resorting to

dispute resolution under the UNCLOS®

101. In addition, the United States is currently defending againg multiple cases
brought by the Government of Canada before the WTO." In those cases, Canada is
chalenging the mos suspect portions of the United States antidumping and

countervailing duty laws and their application to Canadian-based softwood lumber

“ Southern Buefin Tuna Case: Austrdia and New Zedand v. Jpan, Award on Jurisdiction and
Admissbility, Arbitral Tribuna congituted under Annex VII of the United Nations Convention on the Law
of the Sea, 39 I.L.M. 1359 (UNCLOS Arb. Trib 2000). & para52.

“Inthe MOX Plant Case (Ir. v. U.K.). Order No. 3 (Int'l Trib. for the Law of the Sea) (June 24, 2000), aso
cited by the Respondent (at footnote 104 of its submisson), the Permanent Court of Arbitration (“PCA”)
suspended proceedings until the European Court of Jugtice (“ECJ) could determine a specid jurisdictiona
issue: namely whether the digpute fell within the exclusive jurisdiction of the ECJ as a matter of the
applicable internd European law, ratified and implemented in both disputing countries. It was logica to
suspend proceedings in the MOX Plant case because the ruling of the ECJwould naturaly have affected
the PCA'sview of itsjurisdiction. No analogy exigswith the present case (where the nature of the claims
and applicable law are — asthe Respondent itself admits— completely different). Moreover, the Respondent
isnot seeking atemporary suspension of these proceedings anyway.

Another recent example of the principle is the Argentina-Brazil dispute over aleged poultry dumping
(Argentina-Définitive Antidumping Duties on Poultry from Brazil, WTIDS241/R, 22 April 2003). In
Augugt 2000, Brazil initiated proceedings under provisons of the MERCOSUR treaty againg Argentina
which resulted in an award in May 2001. Brazil subsequently commenced proceedings in the WTO
regarding the same matter in November 2001. Argentina argued before the WTO panel that Brazil was
committing an abuse of process by bringing a proceeding before the WTO proceeding after it had aready
obtained a ruling from a MERCOSUR Tribuna and that it had failled to act in good faith. Argentina
accordingly claimed that Brazil was esopped from bringing further proceedingsin the WTO because of its
MERCOSUR action. The WTO panel rejected Argentinas argument, allowing the WTO proceeding to
go ahead.

“" see eg. United States— Anal Countervailing Duty Determination with respect to Certain Softwood
Lumber from Canada WT/DS257/R 29 August 2003 and WT/DS257AB/R 19 Jnuary 2004; and United
Sates— Investigation of the Internationa Trade Commisson in Softwood Lumber from Canada,
WT/DS277/R, 22, March 2004.
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producers as being inconsgent with the United States obligations under the various
WTO Agreements. The Respondent has obvioudy not argued before these WTO panels
that they should be stayed pending resolution of the NAFTA Chapter 19 binational panel
proceedings, much less dismissed because of redundancy. It hasnot done so because they
are not redundant. Like the claims being prosecuted under Chapter 11 and 19, they are
amply concurrent proceedings which have been undertaken pursuant to two different

legal regimes applying very different norms and standards of review.

102. Having accepted the possbility of both WTO and NAFTA dispute settlement
proceedings arisng out of the same badc facts, the Regpondent’s claim that a Chapter 11
proceeding should be dismissed because it would result in concurrent or redundant
proceedings is smply not credible. Since the explicit wording of Article 1901(3) does
not exclude the jurisdiction of a Chapter 11 panel where a Chapter 19 binationa panel
review could be brought in regpect of matters arisng out of the same antidumping or
countervailing determination, Article 1901(3) does not reverse the presumption in

international law of paralel jurisdiction.

(2) NAFTA Expressy Contemplates Simultaneous
Proceedings

103. The United Sates further argues in support of its redundancy point that
permitting smultaneous proceedings under both Chapter 11 and Chapter 19 givesrise to
risk of conflicting judgments, undermines the principle of finality, presentsthe possbility

of double recovery for claimants, is burdensome and unfair to the Respondent, represents
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a poor use of resources and has potentialy negative implications for internationa dispute

resolution generally.®

104. Once again, these bald assertions, if tested with even cursory scrutiny, cannot be

ustained.

105. As described in detail above, the NAFTA explicitly contemplates smultaneous
proceedings under a Party’s municipa laws and under the lega regime established under
Chapter 11. NAFTA Article 1121 provides that while investors making a claim under
Chapter 11 must waive the right to advance proceedings before an adminigrative tribunal
or court seeking the same relief (i.e., the payment of damages), they are expresdy not
required to do so where they seek “injunctive, declaratory or other extraordinary relief,

not involving the payment of damages”

106. The proceedings before the binational panels do not involve a claim for damages.
The relief provided for under Chapter 19 isin its essence, declaratory, either upholding

or remanding back the determination.”

107. Therefore, far from there being a possbility of redundancy between remedies
provided in Chapters 11 and 19 as alleged by the United States, it is clear that NAFTA
Chapters 11 and 19 envisage the possbility of smultaneous proceedings being
prosecuted under both chapters. Even assuming the exact same conduct is being
reviewed under both Chapters 11 and 19, the two proceedings apply different laws and

giveriseto different remedies.

“ Objection, a pp. 28 and 30.
“ Magnesium, sypranote 27, and Swine, supranote 27.
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108. Hnadly, if the United States did not want to defend itself againg concurrent
proceedings under the two different legal regimes arisng out of Chapters 11 and 19, and
more particularly, in defending itself againg claims for compensation arisng out of its
failure to observe the Article 1105 minimum gandard or the Article 1102 national
treatment sandard — for the manner in which it adminigers and applies its antidumping
and countervailing duty laws — it should have demanded an explicit exemption in
negotiations. There is no evidence on the record that such a demand was ever made,

much less agreed upon, by the NAFT A negotiators.

109. Therefore, contrary to the United States podtion, permitting smultaneous
proceedings under Chapter 11 and Chapter 19 will not result in the prospect of
conflicting judgments (as the two proceedings apply different laws); finality will not be
undermined (as each proceeding has very different procedures for review); double
recovery cannot occur (asonly the Chapter 11 Panel can award damages); it is not unfair
or burdensome to the Respondent (as noted Article 1121 contemplates two smultaneous
proceedings and, further, it ishardly unfair and burdensome if the United Statesisheld to
account for its arbitrary and abusive conduct); and, it does not represent a poor use of
resources (as any concern over the alocation of arbitral resources can be rectified by an
award of cogts).” Finaly, given the objectives so clearly articulated in the NAFTA, trade
liberalization and international dispute resolution are both enhanced, not undermined, by

imposing obligationson a Party to treat investorsfairly.

* Objection, ,pp. 28 and 30.
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(d)  Additiona Arguments Of The United States Do Not
Support its Interpretation

110. The United States makes three additiona argumentsin an attempt to support its
view that Article 1901(3) precludes a Chapter 11 claim, one relating to Chapter 20,” one
relating to the wording of Article 1115,” and one relating to the “Circumstances of
Conclusion of the NAFTA™. However, a careful reading of Chapter 20, Article 1115
and the submisson made relating to the “Circumstances of the Concluson of the
NAFTA” demondgrate that none of these arguments support the Respondent’s

interpretation.

(2) United States Arguments In Relation To Chapter
20

111. TheUnited Statesargues at length that “it would make no sense” for this Tribunal
to permit an investor to bring a Chapter 11 claim for any Sate conduct related to
antidumping and countervailing duty laws given that the Parties have prohibited
themselves from recourse to Chapter 20 in respect of matters covered under Chapter 19.*
With respect, the Respondent’s argument is based upon the misaken premise that the
Investor's Chapter 11 claim somehow seeks to chalenge the subgstance of the
Respondent’s antidumping and countervailing duty laws (as might be Canada’s goa if it

could bring a Chapter 20 complaint in that regard).

112. As the Invesor has noted above, Chapter 11 relates to claims based on
international norms according to an international sandard of review. Chapter 11 clams

are not based on municipal norms or a municipal law sandard of adminidrative judice.

* jbid, pp 23-24.
* ibid, pp. 25-26.
* ibid, pp. 30-32.
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Chapter 11 does not permit nor does Canfor seek to challenge the Respondent’s right to

maintain those laws.

113. FRurthermore, the fact that the dispute resolution process in Chapter 20 is
inapplicable to a chalenge to the subgstance of the United States municipal countervailing
duty or antidumping laws, and that Canada would have to pursue such a challenge under
the Article 1903 process, is irrelevant to whether either Canada or the Investor can
prosecute a claim for the abusive treatment of Canadian investors by the United States

government on the bass of the subgtantive obligations set out in Chapter 11.

114. The Respondent also argues that because Chapter 20 panels cannot examine
Chapter 19 issues under Article 2004, Chapter 11 tribunals must be smilarly excluded
from having any role to play in the review of how United States officials choose to make
use of antidumping and countervailing duty laws (including laws that violate the terms of
Articles 1902 and 1903)." The exigence of a specific jurisdictional clause precluding
Chapter 20 dispute settlement in Chapter 19 matters actually demondrates that the
NAFTA Parties could draft such exclusons explicitly if they intended them to exig. If
the Respondent’sinterpretation of Article 1901(3) was correct, there would have been no
need for the explicit wording in Article 2004 — because Article 1901(3) applies to

provisons of “any other chapter of the Agreement.”

115. The only logica concluson to draw from: (1) the lack of exclusonary language
found in Article 2004 anywhere in Chapter 11; and (2) the exigence of exclusonary

language in Article 2004 for Chapter 20 tribunals, is that the NAFTA Parties never

** ibid, pp. 23-24.
* bid, pp. 23-24.
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intended to preclude a Chapter 11 Tribunal from examining whether there had been a
breach of the obligations set out in that provison while a Chapter 19 tribunal
gmultaneoudy examined whether the United States conduct violated its municipa

antidumping and countervailing duty laws.

(2) United States Argument In Relation To Article
1115

116. At pages 25 to 26 of its Objection, the Respondent suggeds that if the Parties
intended Chapter 11 sandards to apply to matters the factual context of which might
also give rise to proceedings under Chapter 19, there would have been some mention of
Chapter 19 in Article 1115.° This once again fundamentaly misundersands the
gructure and architecture of the treaty. In fact, the absence of areference to Chapter 19

in Article 1115 supports exactly the opposte conclusion.

117. Article 1115 isprefaced in the treaty text by the word “Purpose,” and provides

Without prejudice to the rights and obligations of the Parties under Chapter
Twenty (Ingtitutiona Arrangements and Dispute Settlement Procedures), this
Section egablishes a mechanism for the settlement of invesment disputes that
asaures both equd treatment among invegtors of the Parties in accordance with
the principle of international reciprocity and due process before an impartia
tribunal.

118. Article 1115 preservesthe rights of the Partiesto take Chapter 20 proceedingsin
relation to matters covered under Chapter 11 and therefore, both Chapter 20 and
Chapter 11 proceedings are contemplated in respect of the same matter, for a breach of

the exact Chapter 11 Section A obligation. In other words, Canada could, if it so wished,

* bid, pp. 25-26.
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pursue the Investor’s claim for aviolation of Chapter 11 under Chapter 20 and nothing in

Chapter 11 prejudices Canadasright to do 0.”

119. As Chapter 19 proceedings apply a different set of legd obligations than are
contained in Chapter 11, there would be no confuson over the impact of the Chapter 11
dispute resolution regime (applying international law) on the ability of a Party to
prosecute a Chapter 19 proceeding. The presumption of paralelism would apply.”
Accordingly, there would be no need for clarification that would warrant the incluson of
areferenceto Chapter 19 in Article 1115.
3) Circumstances Of Concluson Of The NAFTA -
The United States Has Provided No Evidence To
Support Its Interpretation Of Article 1901(3)
120. At pages 30 to 32 of its Objection, the Respondent makesthe point that
the circumgances of conclusion of the Treaty thus confirm the interpretation
compelled by the cardina rule of treaty interpretation. Chapter 11 doesnot
apply to antidumping or countervailing matters®
The material presented by the Respondent in support of this propostion does not support
its interpretation that Article 1901(3) precludes a Chapter 11 claim that in any way is
connected to antidumping or countervailing duty matters. In fact, the evidence does
nothing more than support the propostion that the Parties could not agree on an
international antidumping and countervailing duty law and as a result, the Parties agreed

“ingead to retain the exiging nationa AD/CVD laws and procedures.” Asareallt, there

is no evidence presented relating to the “Circumsaances of Concluson of the NAFTA”

*In doing so, however, no obligation would arise for the United States to change or modify its
antidumping or countervailing laws.

* Bluefin Tuna supranote 45; Argentina Poultry, supranote 46, SGSV. Pakistan, apranote 41 at para.

154.
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that the Parties agreed that the only remedy contemplated by NAFTA in relation to
conduct that had any connection to antidumping or countervailing duty matters was the

Chapter 19 binationa panel process.

121. It isimportant to note that the United States Satement of Adminigrative Action,
a contemporaneous satement of the United States understanding of the meaning of the
NAFTA, says nothing to support the Respondent’s current interpretation of Article
1901(3). It only satesthat “Articles 1901 and 1902 make clear that each country retains
its domedtic antidumping and countervailing duty laws and can amend them.” By
contradt, it contains an expansive view of the scope of application for Chapter 11, gating:
“The chapter applies to a/ government measures relating to investments, with the
exception of measures governing financial services, which are treated in Chapter
Fourteen” [emphass added]. No mention is made about the application of antidumping
or countervailing duty law also being preemptively excluded from coverage under

Chapter 11.

122. Surely if the parties had intended such a reault it would have been the subject
matter of a clear Satement to that effect somewhere in the Satement of Adminisrative
Actiorf’ or elsawhere within the United States government records. There is no such
gatement, and no evidence has been introduced by the United States, because that is not

what the Partiesintended or agreed.

123. To put the United States argument at pages 30 to 32 of its Objection into

perspective, the effect of its assertions is that the NAFTA Parties agreed that conduct

* Objection, p. 30.
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(which is discretionary and not required by or attributable to the law itself) that was in
any way connected to “antidumping and countervailing duty matters’ could be consdered
a “safe harbour” for their officials to accord arbitrary and discriminatory treatment to
investors whose businesses models included trade in goods within the North American
Free Trade Zone, under the guise of the Article 1902 right to maintain its antidumping
and countervailing law. In light of the objectives laid out in NAFTA Articles 102, 1115
and 1902, such a propostion is entirely unpersuasve. It issmply not plausible that the
NAFTA Parties could have intended to leave a gaping hole in the protection afforded by
NAFTA Chapter 11 such that conduct connected in any way to municipal antidumping
and countervailing duty law would become the tool of choice for mistreatment of

investors and their invesments®

(e Concluson
124.  Accordingly, for all of the above-noted reasons, the Regpondent’s position that

Article 1901(3) precludesa Chapter 11 claimin relation to conduct which is connected in

® North American Free Trade Agreement, Implementation Act, Statement of Adminigrative Action, H.R.
Doc. No. 103-159, Vol. | 103d Cong. 1¢ Session.

* One further point israised by the Respondent. The Respondent claims (at page 8 of its submissons) that
because legidative amendmentsfor the protection of business confidentia information were only mandated
by the NAFTA text for Chapter 19 dispute settlement, Chapter 11 tribunas were apparently never
expected to entertain claims having any connection to trade remedy measures Whether such amendments
were required for the implementation of Chapter 19 dispute settlement is completely irrelevant for the
implementation of Chapter 11 digpute settlement. The United States cannot rely on its municipa laws on
confidentiality to jugtify abusive treatment of foreign investors.

Chapter 19 dispute settlement involves the subgitution of internationa tribunals for domestic courts
dtting in judicia review of the application of antidumping and countervailing duty law. By itsvery nature,
an internationd tribunal dtting in the place of a domegtic court, but applying itsloca sandard and rules, is
bound to require more specific implementing legidation concerning procedural issues such as
confidentiaity. That the United States municipa law may limit access to certain evidence that might be
relevant does not thereby withdraw that subject matter from NAFTA scrutiny. Rather, it raises a question
which smply goes to whether the Tribund is satisfied, on the evidence available to it, that the breach
aleged hasbeen proved.

In any event, whether it isnecessary to examine allegedly confidential information to determine whether
the Investor hasbeen treated in an arbitrary, discriminatory or capriciousway isamatter that can only be
addressed a the hearing on the merits.
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some way to the United States antidumping and countervailing law is without merit. A
Chapter 11 right to seek damages for arbitrary, discriminatory or abusve conduct isin
complete symmetry with the objectives laid out in NAFTA Articles 102(1) and
1902(2)(d)(ii). Furthermore, there is no incondgstency or conflict between the dispute
resolution proceedings contemplated under Chapters 11, 19 and 20. More specificaly,
there isno inconsgency or conflict in alowing a Chapter 11 investor—gate arbitration to
obtain damages for conduct not aimed at the legitimate regulation of fair trade, a Chapter
20 proceeding based on the same complaint, a Chapter 19 judicia review to obtain relief
for violations of domedtic law, a Chapter 19 review of any amendments to a Party’s
countervailing duty or antidumping law, and WTO proceedings to chalenge the

consigtency of United States measureswith itsWTO obligations®

E. The Proper Interpretation Of Article 1901(3)

0] Article 1901(3) Ensures No Other Provison Of NAFTA Will
Result In A Requirement To Change Or Modify Municipal Law

125. Chapter 19 represented a crucid compromise between the NAFTA Parties
concerning the right to maintain and apply municipa trade remedy laws againg goods
having an origin in each other's teritory. Canada and Mexico hoped, through
negotiations, to prohibit the use of such domegtic trade remedy laws, or a least to
congrain them as much as possble. Had they succeeded in achieving that goal, then
Chapter 19 would have been different, perhaps insead containing a lig of prohibitory

provisons that would have been subject to dispute resolution proceedings under NAFTA

* In contrast to the limited remedies available to an investor under Chapter 11, findings of non-compliance
by aNAFTA Chapter 20 panel generate an obligation on the part of the repondent Party to do something
to bring itself into compliance. Thisiswhy NAFTA Article 1115 datesthat the remedies made available to
investors under Section B of the Chapter are without prejudice to the rights and obligations of the Parties
under Chapter 20.
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Chapter 20. The reault of the negotiation was ingead (1) the creation of a formalized,
oecidlized, international judicial review mechanism, which would exclusvely apply
municipa antidumping and countervailing duty laws and sandards which the Parties had
agreed would continue to apply; and (2) a commitment that municipa antidumping and
countervailing duty laws would only be changed or modified in a manner consstent with

the provisons of Chapter 19.

126. It wasasareault of the Parties agreeing to reserve the right to apply, change, and
to resolve disputes in relation to municipa antidumping and countervailing duty law
under the specific processes esablished pursuant to Chapter 19 that Article 1901(3)
became necessary. Asthe Parties had agreed upon a specific mechanism in Chapter 19 to
address changes to a Party’s municipal antidumping or countervailing duty law, it was
necessary to ensure that no other provison of the NAFTA, including the process
contemplated in Chapter 20, would apply so asto impose such an obligation with respect

to that municipal law.

127. Accordingly, Article 1901(3) is Smply an interpretative provison that gives
guidance to tribunalsthat no provison of any other chapter givesrise to an obligation to

amend such laws.

128. This interpretation of Article 1901(3) is supported by looking a the specific
wording used in Article 1901(3) and by analyzing the way in which the Parties dealt with

the scope and application of the many provisons of NAFTA.
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(i) Wording In Article 1901(3) Supports Investor’s Interpretation
129. Congdering the object and purpose of NAFTA and the context in which Article
1901(3) is Stuated, an interpretation of Article 1901(3) that extends its application
beyond the “antidumping law and countervailing duty law” itself would require that such
an intent be plainly obvious in the ordinary meaning of the provison’s terms. The
ordinary meaning of the words actualy used in Article 1901(3) not only fals to
demondrate such an intention, the wording portrays a clear manifestation of an intent to
regrict its application to those measures and only those measures identified in Article

1902(1) as antidumping and countervailing duty laws.

130. The relationship between the excluson in Article 1901(3) (“no provison of any
other Chapter of [the NAFTA] shall be congrued as imposng obligations on a Party”)
and the measures to which it applies (“the Party’s antidumping laws and countervailing
duty laws’ asthey are defined in Article 1902(1)) is governed by the phrasal prepostion
“with resgpect to.” Other internationa tribunals have consdered the meaning and effect
of that and amilar phrases. These tribunals have found that the words “with respect to”
limit the objects to which the subject of the sentence applies, so that only those things

identified in the provison are covered by it.

131. Arbitrator Highet, in the firs Waste Management Tribuna, analyzed the meaning
of ‘with respect to’ in Article 1121 asfollows (dissenting, but with magjority agreement on

thispoint):

[t]he naturd and ordinary meaning of the phrase ‘with regpect to’ is gpecific,
narrow and precise. It means that the proceeding in quedion mus be a
proceeding ‘with regpect to’ a given measure of the disputing Party; as a lega
matter, this means that the proceeding mus primarily concern, or be addressed
to, that measure. ...
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This precise and ordinary meaning — that a proceeding be brought that directly
concerns or attacks a specific measure — is quite different from the naturad and
ordinary meaning of adifferent phrase, such as ‘relating to’ or ‘concerning. Many
proceedings may Telate to’ or ‘concern’ a measure without being proceedings
‘with respect to’ that measure. [Emphasisadded] ®

132. The drict definition of ‘with respect to’ given in Wase Management can be
contrasted with the definition given to the phrase “arisng out of” by the Internationa

Court of Jugticein the Asheries dirigdiction Case

The Court will begin by pointing out that, in excluding from its juridiction
‘diputes arigng out of or concerning” the conservation and management
measures in question and there enforcement, the reservation does not reduce the
criterion for excluson to the “subject matter” of the digoute. The language used
in the English verson — “disputes arising out of or concerning”— brings out more
clearly the broad and comprehensve character of the formula employed. The
words of reservation exclude not only digputes whose immediate “subject matter”
is the measures in question and their enforcement, but also those ‘“concerning”
such measures and, more generdly, those having their “origin” in those measures
(‘arigng out of) — that is to say, those digoutes which, in the absence of such
measures, would not have come into being. Thus the scope of the Canadian
reservation appears even broader than that of the reservation which Greece
atached to its accesson to the Genera Act of 1928 (“disputes relating to the
territorial gatus of Greece”, which the Court was caled upon to interpret in the
cae concerezling the Aegean Sea Continental Shelf (1.C.J Reports 1978), p. 34
and p. 36).

133. The contras between the definitions in Asharies Jdrisdiction and Wase
Management shows that the meaning attributed to Article 1901(3) by the United States,

l.e, that any conduct which is connected in any way to its antidumping and

countervailing lawsisnot subject to Chapter 11 scrutiny, cannot prevail.

134. Inthiscase, conduct of the United States which violatesthe obligations accorded
invegtors under Chapter 11 at mogt “arises out of,” in some way, the application of its

“antidumping law and countervailing duty law.” Asthe case law makes clear, thisisnot an

® Waste Management, sypranote 6, paras. 25-26 of Arbitrator Highet’s Dissent.
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obligation on the United States “with repect to” such laws. This propostion is fully
supported by the actua definition of antidumping and countervailing laws in 1902(1),
which provides that a Party’s domedic “antidumping and countervailing duty law”
includes, “as appropriate for each Party, relevant satutes, legidative hisory, regulations,
adminidrative practice and judicial precedents” In other words, it describes the Party’s
antidumping and countervailing duty law that isto be goplied by an agency disposing of a
matter. However, that definition does not sipulate the agency’s conduct in the course of
applying the law in an individua case. The question of whether conduct, which may
include the way in which the United States agencies act in connection with its laws,
violates the internationa law obligations undertaken by the party remains a separate
issue.
(i)  When NAFTA Parties Intended To Limit The Scope And
Application Of Certain Provisons Of NAFTA — The NAFTA
Text Says So Clearly
135. The generd jurisdictiona provisons of Chapter 11, namely Articles 1101, 1116
and 1117% contain no mention of Chapter 19 or of antidumping or countervailing duty
matters whatsoever. The broad definitions of “investor,” “invesment” and “measure”

(found in Articles 201 and 1139) likewise contain no such limitations.

* HAsheries risdiction Case (Spain v. Canada), 1998 ICJ96 a para 62.
* Methanex, aupranote 3 at paras 120-121.
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136. Had the Parties intended to exclude access to Chapter 11 dispute resolution in
relation to the obligations set out under Section A of Chapter 11 merely because they
had some connection to an antidumping or countervailing duty matter, they would have
done 50 explicitly, usng precise language appropriate to that task, as they did in other

circumstances.

137. The NAFTA text as a whole demongrates this point. For ingance, where the
Parties intended to indicate the scope of the obligations contained within a Chapter, the
language used was clear. So, Article 1101 explicitly sets out what is and what is not

covered.® To indicate what is covered, Article 1101(1) provides

1. This Chapter applies to measures adopted or maintained by a Party
relaing to:

@ investorsof aParty;
(b) invements of invegtors of another Party in the territory of the
Party; and

(©) with respect to Articles 1106 and 1114, dl invesments in the
territory of the Party.

Asnoted earlier, to indicate what isbeyond its scope, Article 1101(3) provides

3. This Chapter does not apply to measures adopted or maintained by a
Party to the extent they are covered by Chapter Fourteen (Fnancid
Services).

138. In addition, Article 1108 provides a lengthy set of reservations and exceptions
from the coverage of al or a portion of the obligations set out in Section A of that

chapter.

* Smilar provisons are found in many other chapters see, for instance Articles 301, 701, 901, 1001, 1201,
1301 and 1401.
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139. Wherethe Parties wanted to make clear certain measures were not affected by the
treaty, a very clear and specific formulation was used. Thus, to make clear that taxation

measure are beyond its scope, Article 2103 providesin part:

1 Except as st out in this Article, nothing in this Agreement shall apply to
taxation measures.
2. Nothing in this Agreement shall affect the rights and obligations of any

Party under any tax convention. In the event of any inconsigency
between this Agreement and any such convention, that convention shal
prevail to the extent of the inconsstency.

Article 2103(4) then sets out an even more specific set of ingructions as to when a
Chapter 11 Tribuna may consder whether breaches of Section A obligations, which

have generally been excluded by Article 2103(1), have occurred.

140. Fnally, to highlight the point that the Parties used explicit and precise language
to exclude the application of certain NAFTA dispute resolution mechanians (and 0
there is no doubt over the propodgtion that the Parties knew how to exclude the

application of Chapter 11 if that wastheir intent), three examples prove the point.

141. Hrd, to make explicit that an investor could not have resort to invedtor-gate
dispute resolution under Chapter 11 for competition matters arisng under Article 1501,

the Parties agreed:

Note 43: Article 1501 (Competition Law): no investor may have recourse to
investor-gate arbitration under the Invesment Chapter for any matter arisng
under thisArticle.

142. To make clear that national security matters were excluded from the application
of Chapter 11, Article 1138 explicitly providesthat the digpute settlement mechanismsin

Chapter 11 (and Chapter 20) do not apply to nationa security matters.



51

1 Without prejudice to the applicability or non-applicability of the dispute
settlement provisons of this Section or of Chapter Twenty (Ingitutiona
Arrangements and Dispute Settlement Procedures) to other actions taken
by a Party pursuant to Article 2102 (Nationa Security), a decison by a
Party to prohibit or redrict the acquistion of an investment in its
territory by an investor of another Party or its invesment, pursuant to
that Article shal not be subject to such provisons.

2. The digpute settlement provisons of this Section and of Chapter 20 shal
not apply to the mattersreferred to in Annex 1138.2.

143. Hnaly, regard can be had for the language of Article 1501(3):

1501(3) No Party may have recourse to dispute <ettlement under this
Agreement for any matter arisng under thisArticle.

144. There is no clear or explicit language anywhere in the NAFTA that conduct
having a connection to antidumping or countervailing matters cannot give rise to a
Chapter 11 clam. The language the United States relies on as having that effect, far
from doing s0 clearly (as the provisons quoted above demondrate that Parties easly
could have done) uses a very different formulation of words. Instead of saying “nothing
in this agreement shall apply to antidumping or countervailing duty measures” the
language used is “no provison of any other Chapter of this Agreement shall be construed
as imposng obligations on a Party with repect to the Party’s antidumping law or

countervailing duty law.” [Emphass added]

145. Asnoted above, Canfor does not seek to impose any obligation with respect to

United States municipa antidumping or countervailing duty law. It complains instead
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about conduct of the United States that results in arbitrary, discriminatory and abusve

treatment of Canfor.”

146. In this case, Article 1901(3) neither explicitly permits, nor explicitly denies, the
opportunity to pursue disoute resolution under both Chapter 11 and 19. Accordingly, in
the absence of express wording that would preclude recourse by an investor to the
dispute resolution mechanism of Chapter 11, there is no reason to deny Canfor the right

to seek damages from this Tribunal for the abusve conduct it suffered at the hands of the

Respondent.

(iv)  Conclusion
147.  Accordingly, NAFTA Article 1901(3) isnot designed to prevent the application of
Section B of Chapter 11 and the concordant obligation to pay damages to an investor
when a Party has been found to have acted in breach of the provisons contained in
Section A. Rather, Article 1901(3) is desgned to prevent the United Sates from being
obliged to change the municipal antidumping and countervailing duty laws that it

effectively reserved through Article 1901(3).

148. Nowhere does the Regpondent identify any “obligation” that the provisons of
NAFTA Chapter 11 or the Investor’'s Chapter 11 claim “imposes’ upon it “with respect to”
its municipal “antidumping and countervailing duty laws” It does not do o because in

this proceeding Canfor does not seek to invoke United States municipa law, it does not

* While the Investor’s claim does include a challenge to conduct in relation to the By/rd Amendment, the
Investor submits that in any event the United States cannot rely on the cover of 1901(3) to avoid sate
responsbility for change to its laws that is in violation of the provisons of Chapter 19 themselves. The
Byrd Amendment, asit isillega under WTO rules, clearly falls outsde any “safe harbour” for antidumping
and countervailing laws themselves that Chapter 19 may purport to create, however large or small that
harbour may be claimed to be.
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seek to impose an obligation on United States municipa antidumping or countervailing
duty law and it does not seek to compel the United States to change its antidumping or
countervailing duty laws, in any way. Canfor only seeksto demondrate that the United
States conduct at issue in this proceeding violates the protections accorded investors and
their invesmentsunder Chapter 11 and to have this Tribunal require the United Statesto
pay compensation for the discriminatory, unfair and inequitable treatment it and its

investments have received at the hands of United States officids.

F. The Tribunal Has Jurisdiction To Hear Canfor’s Claim
149. Based upon the forgoing, the Investor submits that this Tribunal is vested with
juridiction to hear this clam under NAFTA Article 1116. For the purposes of
determining this preliminary quegtion, it must be assumed that the United States has
imposed measures that fall outsde the scope of those permitted under the right to
maintain antidumping and countervailing duty measures under Articles 1901 to 1903. It
must further be assumed, for the sake of this preliminary motion, that United States
officials have conducted themsalves in an abusve and discriminatory manner which

violates Articles 1102, 1105 and 1110 of the NAFTA.

150. Assuming that such substandard treatment has been accorded to Canfor, it is
amply not rational to accept the Respondent’s contention that the drafters of the NAFTA
intended to deny investors, such as Canfor, any right to seek damages under Chapter 11
because they established a binational panel processto review the application of municipal
laws under the sandards established by those municipal laws. Such a contention fliesin
the face of the objectives of the NAFTA, which are supposed to provide private

economic operators with increased security and certainty for their business activities in
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the Fee Trade Zone, and access to digoute settlement when officials violate these

promises.

151. Because the plain language of the NAFTA text, including Article 1901(3), does
not support the Respondent’s attempt to escape al liability for conduct that would
conditute an abuse of right in internationa law, its jurisdictiona objection should be

dismissed in itsentirety.

V. Relief Requested

152. Thelnvestor requeststhat the objection to jurisdiction raised by the United States
in its Objection of October 16, 2003 be dismised in its entirety, and that the Tribunal
order the United States to pay al of the Investor’s cogs incurred in regpect of answering

this preliminary question.

153. Alternatively, the Investor requests the Tribunal refuse to answer the United
States Objection on a preliminary basis and insead, order the parties to proceed to the
merits phase of thisarbitration. The Investor also seeksits cossin defending the United

States motion, if thisaternative request is granted.

ALL OF WHICH ISRESPECTFULLY SUBMITTED

P. John Landry

Keith EW. Mitchell

May 14, 2004



