
 Statement of the Free Trade Commission on non-disputing party participation 
 
A.  Non-disputing party participation 
 
1. No provision of the North American Free Trade Agreement (“NAFTA”) limits a Tribunal’s 

discretion to accept written submissions from a person or entity that is not a disputing party (a 
“non-disputing party”).   

 
2. Nothing in this statement by the Free Trade Commission (“the FTC”) prejudices the rights of 

NAFTA Parties under Article 1128 of the NAFTA. 
 
3. Considering that written submissions by non-disputing parties in arbitrations under Section B of 

Chapter 11 of NAFTA may affect the operation of the Chapter, and in the interests of fairness 
and the orderly conduct of arbitrations under Chapter 11, the FTC recommends that Chapter 
11 Tribunals adopt the following procedures with respect to such submissions. 

 
B.  Procedures  
 
1. Any non-disputing party that is a person of a Party, or that has a significant presence in the 

territory of a Party, that wishes to file a written submission with the Tribunal (the “applicant”) 
will apply for leave from the Tribunal to file such a submission.  The applicant will attach the 
submission to the application.  

 
2. The application for leave to file a non-disputing party submission will: 
 

(a) be made in writing, dated and signed by the person filing the application, and include the 
address and other contact details of the applicant; 

(b) be no longer than 5 typed pages; 
(c) describe the applicant, including, where relevant, its membership and legal status (e.g., 

company, trade association or other non-governmental organization), its general 
objectives, the nature of its activities, and any parent organization (including any 
organization that directly or indirectly controls the applicant); 

(d) disclose whether or not the applicant has any affiliation, direct or indirect, with any 
disputing party; 

(e) identify any government, person or organization that has provided any financial or other 
assistance in preparing the submission; 

(f) specify the nature of the interest that the applicant has in the arbitration; 
(g) identify the specific issues of fact or law in the arbitration that the applicant has 

addressed in its written submission; 
(h) explain, by reference to the factors specified in paragraph 6, why the Tribunal should 

accept the submission; and 
(i) be made in a language of the arbitration. 

 
3. The submission filed by a non-disputing party will:  
 



(a) be dated and signed by the person filing the submission; 
(b) be concise, and in no case longer than 20 typed pages, including any appendices; 
(c) set out a precise statement supporting the applicant’s position on the issues; and 

            (d)       only address matters within the scope of the dispute. 
 
4. The application for leave to file a non-disputing party submission and the submission will be 

served on all disputing parties and the Tribunal.  
  
5. The Tribunal will set an appropriate date by which the disputing parties may comment on the 

application for leave to file a non-disputing party submission. 
 

6. In determining whether to grant leave to file a non-disputing party submission, the Tribunal will 
consider, among other things, the extent to which: 

 
(a) the non-disputing party submission would assist the Tribunal in the determination of a 

factual or legal issue related to the arbitration by bringing a perspective, particular 
knowledge or insight that is different from that of the disputing parties; 

(b) the non-disputing party submission would address matters within the scope of the 
dispute; 

(c) the non-disputing party has a significant interest in the arbitration; and 
(d) there is a public interest in the subject-matter of the arbitration. 

 
7. The Tribunal will ensure that: 
 

(a) any non-disputing party submission avoids disrupting the proceedings; and 
(b) neither disputing party is unduly burdened or unfairly prejudiced by such submissions.  

 
8. The Tribunal will render a decision on whether to grant leave to file a non-disputing party 

submission.  If leave to file a non-disputing party submission is granted, the Tribunal will set an 
appropriate date by which the disputing parties may respond in writing to the non-disputing 
party submission.  By that date, non-disputing NAFTA Parties may, pursuant to Article 1128, 
address any issues of interpretation of the Agreement presented in the non-disputing party 
submission. 

 
9. The granting of leave to file a non-disputing party submission does not require the Tribunal to 

address that submission at any point in the arbitration.  The granting of leave to file a non-
disputing party submission does not entitle the non-disputing party that filed the submission to 
make further submissions in the arbitration. 

 
10. Access to documents by non-disputing parties that file applications under these procedures will 

be governed by the FTC’s Note of July 31, 2001. 
 
 
 


