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RE: Methanex Corporation v. The United States of
America

Pursuant 10 Article 1128 of the NAFTA, the Government of Mexico (“Mexico”) submit the
following comments on certain inlerpretative issues arising in the instant cleim. Mexico's submission is
limited 1o certain issues. No inference should be drawn in respect of those issues not sddressed by this -
Subrnission.

Mexico does not teke a pesition on any issues of fact in this case.

I.  PRINCIPLES OF TREATY INTERPRETATION

A, Effect of Agreement Amongst NAFTA Parties on Point of
Interpretation

1. Mexico agrees with the United States that where therc is agreement on a maiter of treaty
interpretation between the dispuiing NAFTA Party and the non-disputing NAFTA Parties through their
Article 1128 submissions, this ““constitutes a practice ... establishling] the agrcemem of the parties
regarding [the NAFTA's] interpretation’ within the meaning of Article 31(3)(b) of the Vienna
Convention,”} and that such agreement is “authoritative The Treaty has been negotiated and
administered by the NAFTA Parties and their shared views, as all of the sovereign States party 1o the
Agreement, should be considered authoritative on a point of interpretation.

1 Respondent Memorial on Jurisdiction and - Admissibility (November 13, 2000). at p. 13, citing Article
31(3)b) of the Vienna Convention.

2 Respondent Reply Memorial on Jurisdiction, Admissibility, snd the Proposed Amendment (April 12,
2001), at p. 24,
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2. The International Court of Justice has commented in this regard that:

“Imterpretations placed upon legal instruments by the parties to them,
though not conclusive as to their meaning, have considerable probative
value when they contain recognition by a party of its own obligations
under an instrument™.3 ’

3. NAFTA Chapter Eleven Tribunals should be loath 1o diverge from such shared interpretations. As
the drafters and signatories 1o the NAFTA, the Parties stand in a pesition to both articulate their intent,
and to convey policy-based positions that will ensure its proper application, bearing in mind their shared
interests in its Jong-term success and acceptance by the citizens of their respeclive nations.

4. Each Party seeks to ensure that its investors receive the appropriate level of protection in each of the
other Parties as intended by Chapter Eleven. Each necessarily balances its interests (the protection of its
investors vs. the level of its exposure 1o claims) when formulating its position on interpretative issues.
For these reasons. where all three Parlies clearly agree on a particular point, their views should be
considered highly authoritative by Chapter Eleven Tribunals,

11 SCOFPE OF MEASURES COVERED BY CHAPTER ELEVEN: ARTICLE
1101 AND THE “RELATING TO” REQUIREMENT

5. Tnder the heading “Scope and Coverage”, the first article of Chapier Eleven establishes the breadth
of measures that are covered by the chapter, and, by definition, the range of measures that are arbitrable
under Section B: :

Article 1101: Scope and Coverage

1. This Chapter applies 10 measures adopted or maintained by a
Party relating 10:

(a) investors of another Party;

(b)  investments of invesiors or another Party in the territory of the
Party; and

... [emphasis added)

6. The Uniied States contends that this language requires that there be a “legally significani connection
between the complained of measures and the specific investor ... or its investments™4, and that Methanex
has [ailed to establish this required nexus in respect of the impugned measures. The Claimant maintains

3 Advisory Opinion on.the Staws of South West Africa, 1.C.J, Reports, 1950, p. 129 ar p.135.

4 Reply Memorial of Respondent United States of America on Jurisdiction, Admissibility, and the Proposed
Amendment at p.44.
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that the “appropriate standard for ‘relating to’ is whether the measure ‘affects’ the invesior or iis
investments"s.

7. Mexico agrees with the position of the United Siates, and disagrees with Methanex's contention that
mcasures that merely “alfect™ investors or investments are covered by Chapter Eleven. The phrase
“relating 16" must he given its distinct meaning, particularly in light of the how the NAFTA and other
internaticnal trade agreements distinguish between the termy *relating to” and “affect”. At the time the
NAFTA was negotialed, GATT jurisprudencef draw this distinction. It must be taken that the NAFTA
negotiators deliberately selected “relating to” in Article 1101 in order to require something more that 3
mere “effect” in order before measures could be arbilrable under Chapter Elevenl. This point is clear
when one reviews other provisions of the NAFTA itself where the madifier “affect” is used in lieu of
“relating 10" in order to indicate a broader scope of obligationg.

8. The significance of this distinction to Chapter Eleven tribunals is that measures that “relatfe] to”
investors or investments have a closer degree of connection than measures that merely “affect” them.
UInder the GATT jurisprudence (see fooinote 6 for citations), the iest adopted for the measure to be found
to be “relating (0™ was ihat of being “primarily simed at”, The test adopted for the purposes of Article
1101 must refect the NAFTA drafters’ intent (o require 2 more direct nexus between the measure and the
investor or its investment than mere effect, as evidenced by the text’s considered use of “relating to”.

IIl. FAIR AND EQUITABLE TREATMENT UNDER ARTICLE 1105

9. Mexico concurs with the United Staies that Article 1105 establishes only an iniemational minimum
standard of customary international law in which “fair and equitable treatment” is subsumed. A1l three
NAFTA Parties have clearly so stated in their respective submissions in other Chapler Eleven cases in
which the matter has arisen.

10. For example. both Mexico and Canada did so before the British Columbia Supreme Court in
Mexice's application to set aside the Mctalclad Award. On May 2, 2001, that Court issued its judgment
which partially set aside the Award, In so doing, it explicitly rejected the decision in Pope & Talbot?
insofar as that Tribuna! had concluded that “fairness” is an additional element to the minimum standard:

5 Claimant Methanex Corporation’s Counter-Memorial on Jurisdiction, at p. 47 (subheading A.).

a See, for cxample. Canada — Measures Affecting Exports of Unprocessed Herring and Satman, adopicd on
March 22, 1088, L/6268. GATT (35) B.1.S.D). (1989): United States — Standards of Reformulared and Conventional
Gasoline, WTO Doc, DSS/AB/R (May 20, 1996); and Lnited States - Prohibition of Shrimps and Certain Shrimp
Products, WT0 Doc. WT/DS58/AB/R (Getober 12, 1998).

7 For a comprehensive discussion of this peint, including the GATT jurisprudence, see J.C. Thomas,
“Investor-State Arbitration under NAFTA Chapter 117 (1999) The Canadian Yearbook af International Law 1999 at
pp. 127 - 130,

8 Sce for example articles 709 and 901 for “affect” and 701 an 1201 for “related to”.

0 The Pope & Talbor Award on the merits was issued on April 10, 2001. Counscl for Metalclad Corporation
provided a copy of it to the British Columbia Supreme Court judge hearing Mexico's application to sct aside (Mr.

Justice D, Tysoe).

EARVE ]
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With respect, I am unable to agree with the reasoning of the Pope &
Talbot tribunal. It has interpreted the word “incleding” in Article 1105
to mean “plus”, which has a virwally opposite meaning. Its
interpretation is conirary to Article 31(1) of the Vienna Convention,
which requires that terms of treaties be given their ordinary meaning.
The evidence that the NAFTA Parties intended to reject the “additive”
character of bilateral investment treaties is [ocund in (he Tact that they
chose not lo adopt the language used is such tresties and 1 find it
surprising  that the tribunal considered that other evidence was
required.10

11. Mexico notes that the United States and Mexico adepted this view in their Submissions before the
Pope & Talbot Tribunal, which, in turn, were expressly adopted by Canada. That Tribunal’s refusal to
adopt the Parties’ shared view can only be regarded as perverse. As explained above, the shared view of
the NAFTA Parties as to the interpretaiion of a NAFTA provision should be applied by Chapter Eleven
Tribunals, in accordance with the Vienna Convention, which they are bound to apply.

12. The reasoning of the Pope & Talbot Tribunal has not only been rejected by a reviewing court and all
the NAFTA Pzrtics, but also belies the plain reading of the language of Article 1105 which clearly
indicates that both “fair and equitable treatment” and “[ull protection and security” are included
examples of the customary minimum standard, subsumed therein, and in no way add to it.11 This was
rccognized by Dolzer and Stevens in Bilateral Investment Treaties (1995) 12. In the context of their
discussion of the terms “fair and equitable treatment” and the fact that in some BITs faimess is an
additional e)ement, they conclude the following vis-a-vis NAFTA Article 1105:

“However, in the North American Free Trade Agreement (NAFTA), the
fair and equitable treatment standard is explicilly subsumed under the
minimum standard of customary international law.”™ (g g0

13. Mexico cautions against the reliance upon the writings of academics (particularly wrilings that
predated and did not consider the specific text of the NAFTA) 1o support claims of inordinately
expansive formulations of the NAFTA's investment protections. In principle, the approach is unsound.
Treaty-based invesument proteciions are drafted by States for their benefit (and the benefits of their
investors) and it is their intentions which must be given effect.

14. Mexico also concurs with, and adopts, the submissions of the United States at pages 30-33. As
Article 1105 incorporates customary intemational law only, conventional international law rights and

10 The United Mexican States v. Metalclad Corporation, Supreme Court of British Columbia, 2001 BCSC
664 (May 2, 2001) at p.24.

11 Article 1105: Minimum Standard of Trcatment

1. Each party shall accord 10 investrnents of arother Party treauymnent in accordance with international
law. including fais and cquitable treatment and full protection and security. [emphasis added).

12 Dolzer. Rudolf and Stevens, Margrete, Biluteral Investment Trearies, Martinus Nijhoff Publishers, 1995,
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obligations, such as those found in the rest of the NAFTA or the WTO Agreements, are not incorporated
in Article 1105. The peint was made by the reviewing court in Metalclad:

62. ...In using the words “international law”, Article 1105 is
referring to customary intemational law which is developed by common
praciices of couniries. It is to be distinguished from conventional
international law which is comprised in treaties entered into by countries
(including provisions contained in the NAFTA other than Article 1105
and other provisions of Chapter 11) 13 -

15. Moreover, the effect of accepting Methanex’s submission would be 1o rob Articles 1116 and 1117,
which set out the jurisdiction ratione materiae of a Chapter Eleven (ribunal, of any meaning and effect.
The express limiting of the jurisdiction of tribunals to Section A and Article 1502(2) and (3)(a) would be
rendered of no effect if any other article of the NAFTA (or {or that maiter, the WTO or any other treaty)
could simply be r2ad into Article 1105. This is contrary 1o the principle of effectiveness in treaty
interpretation,

16. On the basis of the Metalclad judgment, Mexico believes that a tribunal that read conventional
international law obligations such as the WTO Agreements inio the customary international law content
of Arnicle 1105 would act in excess of jurisdiction.

17. For these reasons, Mexico agrees with the United States on this fundamental point.

IV. DEFINITION OF “INVESTMENT"” UNDER CHAPTER ELEVEN

18. In its Counter-Memorial on Jurisdiction, Methanex includes in its identification of its investments
“markel shares” and “goodwill” and contends that these are intangible assets and “investments” which
are capable of being expropriated under NAFTA (pp.17-19). In support thereof, it relies on the definition
of “investment” under Article 1139, and of the decisions of Pope & Talbot and S.D. Myers.

19. Insofar as these intangibles are concerned, Mexico disagrees. At hest, these are the intended results
of investments, and thair existence in and of themselves do not answer the threshold question as 10 the
presence of an investment as defined in Article 1139. This definition, while inclusive of several
categories, is also exhaustive. This is evident from the fact that (he definition under Article 1139
commences with the phrase “investment means ... ” followed by a list from (a) — (h). The NAFTA
distinguishes between defined terms whose meaning is fixed, and terms where the drafiers have
permitted some flexibility in interpretation. In the latter case, inclusive rather than exhaustive
terminclogy is used. An example is the definition of measure in Article 201 (for the purposes of Chapter

11 and otherwise) which commences with “measure includes ...”.14

13 Supra, note 10 at paragraph 62.
14 Article 1139: Definitions

investment means:
(4) an cntcrprise;
(b} ete. [cmphasis added]
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20. None of the listed assets and interests in the definition of “investment™ under Article 1139 includes
goodwill and market share.

21. Mexico adds that 10 the extent that the decisions in Pope & Talbot and S.D. Myers can be interpreted
as supporting Methanex’s position, they are incorrect and should not be followed because they failed to
interpret Article 1139 correctly.

V. GENERAL COMMENT ON OTHER CHAPTER ELEVEN CASES

22. In supgort of certain of its contentions, the Claimant has cited S.D. Myers, Inc. v. Canada, Metalclad
Comporation v. United Mexican States, Pope & Talbot v. Cansda end Ethyl Corp. v. Canada. Mexico
submits that these decisions are of no or little assistance for a number of reasons.

23. As 1o Metalclad, as was noted above, that Award has not only been partially set aside, but has had
the vast majority of its reasoning eviscerated as & result of that Tribunal's apprcach to interpretation
which caused it to lose jurisdiction. What remains of the Award are three paragraphs as to the effect of a
particular Decree at issue which was [ound to have been an exprepriation. Beyond that limited [inding in
that limited context (which was not accompanied by any serious analysis of expropriation or any other
provisions of Section A of Chapter Eleven), the Award has been set aside,

24. As 1o S.D. Myers, Canada has applied 10 set it aside in Federal Court in Canada. Moreover, each of
the NAFTA Parties has 1aken issue with certain aspects of its rulings in various proceedings.

25. Likewise, Mexico agrees with the Respondent that the most recent Award in Pope & Talbotdd is
unconvineing and based on erroneous statements of fact, In particular, the Tribunal studiously ignored
the shared vicws of the Parties as to the scope and meaning of Article 1105. Moreover, the Tribunal itself
acknowledged that it was going beyond (and contrary to) the plain language of the treaty in concluding
that the notion of faimess in Article 1105 was “additive” (paragraph 111):

Another possible interpretation of the presence of the fairness elements
in Article 1105 is that they are additive to the requirements of
international law It is wue that the language of Article 1105 suggests
otherwise, since it states that the faimess elements are included within
international law. (Emphasis added.)

26. Having explicitly failed to give cffect 1o the plain language of the treaty, the Award (at least in
relation to Article 1105) can be of no assistance to subsequent tribunals. In addition, the Pope & Talbot
Award misstated Mexico's position in relation to its concurrence with statements made by the United

Article 201: Definitions of General Application
measure includes any law, regulation, procedure, requirement, or practice; {emphazsis added]
15 Award of April 10, 2001,
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States and Canada in respect of Article 1105, and. as a resull, Mexico requested the Tribunal to issue a
corrigendumlé:

27. As has already been noted, the court reviewing the Metalclad Award unhesitatingly rejected the
Pope & Talbot Award as having any persuasive effect in respect of its treatment of Article 1105.

28, As 1o Ethyl (which is asserred by Mcthanex as “involvling] facts very similar to those
here...."17), it must be remembered there was no Award on the merits of the claim. and it is of ne
suidance in this proceeding on non-procedural matters. In the absence of any factual and legal findings.
let alone a Final Award, any speculation as 1o the reasons behind Canada's settlement of the claim does

not assist this Tribunal, ,
All of which is r%!{y submitted

-

HugoRerezchno [iax
Counsel angd_Agent for the Uniteld Mcexican Siates

ce. Magrete Sievens.- ICSID
" Andrea J. Menaker.- Aitormey-Adviser, Office of International Claims and Investment Disputes,
United States Depariment of State.
Mr. Morris Rosenberg, Deputy Attorney General of Canada.
James A. Wilderotter and Christopher F. Dugan.- Counsels for Claimant, Jones Day.

16 By letier dated April 30, 2001, the Presiding Arbitrator declinad 10 issuc the requested corrigendum. In so
doing. however, he acknowledged that the NAFTA Parties had a shered view as o the interpretation of the terms of
Article 1105,

17 At page 40 of the Claimant's Amended Claim,
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