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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

A. Parties

Plaintiffs in this case (appellees here) are: difford
Acree; M Craig Berryman; Troy Dunlap; David Eberly; Jeffrey Fox;
GQuy Hunter; David Lockett; H M chael Roberts; Russell Sanborn;
Law ence Sl ade; Joseph Small; Daniel Stamaris; Dale Storr; Robert
Sweet; Jeffrey Tice; Robert Wetzel; Jeffrey Zaun; Cynthia Acree;
Lei gh Berryman; Gail Stubbeffield; Ronald Dunlap; Barbara Eberly;
Ti mm Eberly; Robert Fox; Terrence Fox; Patricia Borden; Nancy
Gunderson; Tinothy Fox; Mary Hunter; Laura Hunter; WIIliam
Hunter; Mary Elizabeth Hunter; Patricia Roberts; Starr Barton;
Anna S| ade; Leanne Small; David Storr; Douglas Storr; D ane
Storr; Arthur Sweet; Mary Ann Sweet; M chael Sweet; Jacqueline
Wetzel; WIIliam Wetzel; Janes Wetzel; Edward Wetzel; Margaret
Wt zel ; Paul Wetzel; Kathleen Farber; Anne Kohl becker; Sally
Devin; Marjorie Zaun; Linda Zaun Lesni ak; and Cal vin Zaun.

Def endants in this case (appellees here) are the Republic of
Iraq; the lIraqgi Intelligence Service; and Saddam Hussein, in his
official capacity as the forner President of Irag.

The United States (appellant here) noved unsuccessfully for

| eave to intervene in the district court.



B. Rulings Under Review

The rulings under review are the district court’s July 7,
2003 default judgnment in favor of the plaintiffs (JA 265) and its
August 6, 2003 order denying the United States’ notion to
i ntervene for the purpose of challenging the district court’s
subj ect-matter jurisdiction (JA 402).

C. Related Cases

This case has not previously been before this Court or any
ot her court, except the district court bel ow

In a related case, plaintiffs sought unsuccessfully to
execute their default judgment against former lIraqi assets vested
by the President in the Departnent of the Treasury. Acree v.
Snow, 276 F. Supp. 2d 31 (D.D.C.), aff’'d, 2003 W 22335011 (D.C.

Gr. Cct. 7, 2003) (No. 03-5159).

H. Thomas Byron, 111
Counsel for Appellant

Decenmber 29, 2003
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-5232

CLIFFORD ACREE, COLONEL, et al.,
Appellees,

V.

REPUBLIC OF IRAQ, et al.,
Appellees,

UNITED STATES OF AMERICA,
Appellant.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR THE APPELLANT

JURISDICTIONAL STATEMENT

In filing this |awsuit against the Republic of Iraq and
ot her defendants, plaintiffs invoked the jurisdiction of the
district court under 28 U S.C. 88 1330(a) and 1605(a)(7), which
confer subject-matter jurisdiction over certain clains against
any foreign country “designated as a state sponsor of terrorism”
JA 31. As explained below, the district court was divested of
jurisdiction by section 1503 of the Emergency Wartine
Suppl erent al Appropriations Act of 2003 and the May 7, 2003,

Presidential Determ nation No. 2003-23, which nmade inapplicable



to Iraq any “provision of |law that applies to countries that have
supported terrorism” including 28 U S.C. § 1605(a) (7).

On July 7, 2003, the district court entered a default
judgnment for the plaintiffs. JA 265. On July 21, 2003, the
United States filed a notion to intervene and a notion to vacate
the judgnent for |ack of subject-matter jurisdiction. JA 23. On
August 6, 2003, the district court upheld its own subject-matter
jurisdiction and denied the notion to intervene. JA 402. On
August 22, 2003, the United States filed a notice of appeal. JA
417. This Court has jurisdiction under 28 U. S.C. § 1291.

STATEMENT OF THE ISSUES

1. \Whether section 1503 of the EWSAA and Presidentia
Det erm nati on No. 2003-23 divested the district court of subject-
matter jurisdiction over this case.

2. \Wiether the district court erred in denying the United
States’ notion to intervene for the purpose of contesting
subj ect-matter jurisdiction.

STATUTES AND EXECUTIVE ORDERS

The pertinent statutes and executive orders are contained in
an addendumto this brief.

STATEMENT OF THE CASE AND OF THE FACTS

This case presents the question whether section 1503 of the
EWSAA and Presidential Determ nation No. 2003-23 divested the

district court of subject-matter jurisdiction over this case. In



April 2002, the plaintiffs invoked the district court’s
jurisdiction under 28 U . S.C. 88 1330(a) and 1605(a)(7), which
abrogate sovereign imunity for certain clainms against any
foreign state fornmally “designated as a state sponsor of
terrorism” Subsequently, however, section 1503 of the EWSAA
(enacted in April 2003) and Presidential Determ nation No. 2003-
23 (pronul gated in May 2003) nade inapplicable to Iraq any
“provision of law that applies to countries that have supported
terrorism” The default judgnent in this case was entered sone
two nonths later, in July 2003.

A. The Foreign Sovereign Immunities Act

The Foreign Sovereign Imunities Act of 1976 (“FSIA")
establishes a general rule that “a foreign state shall be i mmune
fromthe jurisdiction of the courts of the United States and of
the States” (28 U.S.C. 8§ 1604), subject only to the exceptions
specifically enunerated in 28 U.S.C. 88 1605 to 1607. The FSIA
gives the federal district courts jurisdiction over civil actions
agai nst a foreign state when, but only when, one of these
i munity exceptions is applicable. 28 U S.C. § 1330(a). This
statutory scheme is the “sole basis for obtaining jurisdiction

over a foreign state in our courts.” Argentine Republic v.

Aner ada Hess Shi pping Corp., 488 U. S. 428, 434 (1989).

The FSI A represents the third phase in the devel opnent of

the United States’ approach to foreign sovereign inmunity. Prior



to 1976, the Executive Branch filed “suggestions of imunity” in
i ndi vi dual cases, and the courts “consistently * * * deferred” to

t hose suggestions. See Verlinden B.V. v. Central Bank of

Ni geria, 461 U S. 480, 486-87 (1983). Fromthe Nation’s founding
until 1952, the United States “generally granted foreign
sovereigns conplete imunity fromsuit in the courts of this
country.” |d. at 486. Then, between 1952 and 1976, the
Executive Branch advocated, and the courts applied, a
“restrictive” theory of inmunity under which foreign states were
granted imunity for sovereign acts, but not for comrercial
acts. See id. at 487. Finally, in 1976, the FSIA |argely
codified the restrictive theory of imunity, in part to relieve
t he Executive Branch of the “diplomatic pressures” associ ated
with its prior “case-by-case” immunity determ nations. See id.
at 488. Under the FSIA as originally enacted, as under the
predecessor absolute and restrictive theories of imunity,
foreign states retained inmmunity for the acts of their mlitary
or police forces outside of the United States, including even
gross human rights violations such as acts of torture. See,

e.qg., Saudi Arabia v. Nelson, 507 U S. 349, 361-63 (1993); Princz

v. Federal Republic of Germany, 26 F.3d 1166, 1173-74 & n.1 (D.C

Cr. 1994).
In 1996, Congress anended the FSIA to restrict the sovereign

immunity of any foreign country “designated as a state sponsor of



terrorisni under the Export Adm nistration Act of 1979 or the
Forei gn Assistance Act of 1961. See 28 U S.C. § 1605(a)(7). As
rel evant here, section 1605(a)(7) abrogates foreign sovereign
immunity for acts of torture conmtted by a foreign state while
it is so designated. Section 1605(a)(7) applies to clains
“arising before, on, or after the date of [its] enactnment.” Pub.
L. No. 104-132, § 221(c), 110 Stat. 1214, 1243 (1996).

B. Legislative and Executive Actions Regarding Iraq

1. For nore than a quarter-century, Ilraq was ruled by the
despotic regi me of Saddam Hussein. Under Saddam |raq invaded
nei ghboring countries without justification, used chem cal
weapons against its own citizens, supported international
terrorism and defied nunerous United Nations Security Counci
resol utions designed to abate his egregi ous m sconduct. See,
e.g., Authorization For Use of MIlitary Force Against Iraq
Resol ution of 2002, Pub. L. No. 107-243, 116 Stat. 1501.

On Septenber 13, 1990, the Secretary of State designated
Irag as a state sponsor of terrorismunder the Export
Adm nistration Act. See 55 Fed. Reg. 37793 (Sept. 13, 1990). As
a result, Saddami s regime was subjected to a wi de range of |ega
and econom ¢ sanctions, including | oss of Departnent of Defense
assistance (10 U. S.C. 8§ 2249a(a)), loss of mlitary contracts
(id. & 2327(b)), loss of grants and fellowships to Iraqi

nationals (15 U.S.C. 8§ 7410(b)), loss of foreign aid (22 U S.C.



8§ 2371(a)), loss of foreign tax credits (26 U S.C

8§ 901(j)(2)(iv)), and restrictions on United States inports (50
US. C App. 8 2505(j)). In 1991, a United States-led coalition
drove Irag out of Kuwait, which Saddam had invaded, by mlitary
force. JA 151

2. On March 19, 2003, another United States-led coalition
began mlitary operations to disarmlrag and renove Saddam and
his regime frompower. The coalition has achieved that
obj ecti ve: Baghdad was |iberated on April 9, 2003; major conbat
operations in Iraq ended on May 1, 2003; and Saddam hi snel f was
captured on Decenber 13, 2003.

As mlitary operations successfully progressed, Congress and
the President took various further steps to stabilize Iragq and
reconstruct it as quickly as possible. 1In so doing, they
recogni zed the need to ensure significant funding for
reconstruction, the inportance of reconstruction to the national
security and foreign policy of the United States, and the threat
to reconstruction fromexposing a fragile new Iraqgi governnent,
during the period of its infancy, to potentially ruinous
liability for the m sdeeds of the ousted Hussein regine.

a. On March 20, 2003, the President, acting pursuant to the
I nternati onal Energency Economic Powers Act (“1EEPA’), 50 U.S.C
88 1701-1706, issued Executive Order 13290. That order

confiscated approximately $2 billion in previously frozen Iraqi



assets, vested those assets in the Departnent of the Treasury,
and directed that the assets be used “to assist the Iragi people
and to assist in the reconstruction of Irag.” 68 Fed. Reg.
14307. In E. O 13290, the President specifically found that the
use of these assets for reconstruction “would be in the interest
of and for the benefit of the United States.” |[bid.

b. On April 16, 2003, Congress enacted the Energency
VWartime Suppl enental Appropriations Act of 2003 (“EWSAA’), Pub.
L. No. 108-11, 117 Stat. 559. Section 1503 of the EWSAA, the
provi sion nost directly at issue here, authorized the President
to “make inapplicable with respect to Iraq section 620A of the
Forei gn Assistance Act of 1961 or any other provision of |aw that
applies to countries that have supported terrorism” 1d. at 579.
On May 7, 2003, the President exercised the full extent of that
authority by issuing Presidential Determ nation No. 2003-23,
which “ma[d] e inapplicable with respect to Iraq section 620A of
t he Foreign Assistance Act of 1961 and any other provision of |aw
that applies to countries that have supported terrorism” 68
Fed. Reg. 26459 (citation omtted). On May 22, 2003, in a fornal
report to Congress, the President confirned that “28 U. S. C
§ 1607(a)(7)” was anong the provisions of |aw thus nade
i napplicable to Irag. See Message to Congress Reporting the

Decl aration of a National Enmergency Wth Respect to the



Devel opnment Fund for Iraq (hereafter “Message to Congress”), 39
Weekly Conp. Pres. Doc. No. 21, at 647-48.

c. On May 22, 2003, the President, acting pursuant to
| EEPA, issued Executive Order 13303. That order prohibits and
nullifies “any attachnment, judgnent, decree, |lien, execution,
garni shment, or other judicial process” against the Devel opnent
Fund for Iragq (a fund dedicated to Iraqi reconstruction), against
I raqi petrol eum products, and agai nst revenue derived fromthe
sale of those products. 68 Fed. Reg. 31931-32. In E. O 13303,
the President found that the “threat of attachnent or other
judicial process” against these Iragi assets “obstructs the
orderly reconstruction of Iraq, the restoration and nai ntenance
of peace and security in the country, and the devel opnent of
political, adm nistrative, and econom c institutions in lraq.”
Id. at 31931. The President concluded that “[t]his situation
constitutes an unusual and extraordinary threat to the national
security and foreign policy of the United States.” 1d.

In his report to Congress, the President el aborated that
“[a] major national security and foreign policy goal of the
United States is to ensure that the newy established Devel opnent
Fund for Irag and other Iraqi resources, including petroleum and
petrol eum products, are dedicated for the well-being of the Iraqi
people, for the orderly reconstruction and repair of Iraq’ s

infrastructure, for the continued disarmanent of Iraqgq, for the



costs of indigenous civilian adm nistration, and for other

pur poses benefitting the people of Iraq.” Message to Congress,
supra, at 647. The President also explained that the entry or
enforcenent of judgnents against Iraq would “jeopardi z[e] the
full dedication of such assets to purposes benefitting the people
of Iraqg,” and thereby threaten the national security and foreign
policy of the United States. See id.

_d. The United States also helped to secure the adoption, on
May 22, 2003, of United Nations Security Council Resol ution 1483.
That resolution instructs the Secretary-General of the United
Nations to transfer $1 billion into the Devel opnent Fund for Iraq
(8 17) and obligates nenber states to “freeze wi thout delay” any
Iragi assets within their borders and to “imediately * * * cause
their transfer to” the DFI (8 23(b)). The resolution confers
upon the DFI “imunities equivalent to those enjoyed by the
United Nations,” and it provides for Iraqi petrol eum products to
be i mune from “any form of attachnment, garnishnent, or
execution” until Decenber 31, 2007. § 22. The resolution
contenplates that clains arising fromm sconduct by the Hussein
regime will be resolved when, but only when, a new Iraqi
government is firmy established. See id. § 23(b) (clains “may
be presented to the internationally recognized, representative

governnment of Iraq”).



e. Finally, the President has engaged in diplomatic efforts
to make all lraqi assets available for reconstruction. 1In June
2003, the Secretary of the Treasury requested his foreign
counterparts to “return assets of the forner Iraqi regine for the
good of the Iraqi people.” Treasury Departnent Press Rel ease,
June 27, 2003. More recently, the President appointed forner
Secretary of State James Baker as his personal envoy to help
reduce lraq’s official debt. In so doing, the President
expl ai ned that the debt “incurred to enrich Saddam Hussein’s
regi mne” now “endangers lraq’'s long-term prospects for political
health and econom c prosperity” and should be adjusted “in a

manner that is fair and that does not unjustly burden a

struggling nation at its nonment of hope and prom se.” Statenent
of the President on Janes A Baker |11, Decenber 5, 20083.
C. The Litigation Below

1. Plantiffs in this case are 17 former Anerican prisoners
of war tortured by the Hussein reginme during the 1991 Gulf War,
ei ght of their spouses, and 29 of their children, parents, and
siblings. JA 42-51. In April 2002, plaintiffs filed this suit
agai nst the Republic of Iragq, the Iraqgi Intelligence Service, and
Saddam Hussein in his official capacity. JA 19. As the sole
basis for district court jurisdiction, plaintiffs invoked 28

U S.C. §§ 1330 and 1605(a) (7). JA 31.
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On July 7, 2003, the district court entered a default
judgnment for the plaintiffs. The court awarded between $19
mllion and $35 mllion to each former PON $10 million to each
spouse, $5 nmillion to each child, parent, or sibling, and $306
mllion in punitive danmages. JA 265-67. The total judgnment
exceeded $959 million. lbid.

The district court also filed |l engthy findings of fact and
conclusions of law. JA 147-264. As the sole basis for its own
subj ect-matter jurisdiction, the court invoked 28 U S.C. 8§ 1330
and 1605(a) (7). JA 235-38. However, the court nowhere addressed
t he question whether section 1605(a)(7) had been made
i napplicable to Irag by section 1503 of the EWSAA and by
Presidential Determ nation No. 2003-23.

2. On July 18, 2003, plaintiffs filed a separate | awsuit
agai nst Secretary of the Treasury John Snow. |In that action,
plaintiffs attenpted to enforce their default judgnment against
the former Iraqi assets vested in the Departnent of the Treasury
by Executive Order 13290. Plaintiffs invoked section 201 of the
TerrorismRi sk I nsurance Act of 2002 (“TRIA’), which permts
execution of judgments entered under 28 U.S.C. § 1605(a)(7)
agai nst certain “blocked assets” of a “terrorist party.” Pub. L
No. 107-297, 8§ 201, 116 Stat. 2322, 2337. The district court
rul ed for the governnent on the ground that section 1503 of the

EWSAA and Presidential Determi nation No. 2003-23 had made TRI A
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i napplicable to Iraq. Acree v. Snow, 276 F. Supp. 2d 31, 32-33

(D.D.C. 2003). Wthout reaching that question, this Court
affirmed on the alternative ground that assets confiscated froma
forei gn government and vested in a federal agency pursuant to

| EEPA are no | onger “bl ocked assets” of a “terrorist party”

subj ect to execution through TRIA. Acree v. Snhow, 2003 W

22335011 (D.C. GCir. 2003); see Smth v. Federal Reserve Bank of

New York, 346 F.3d 264 (2d Gr. 2003).

Throughout the litigation of Acree v. Snow, plaintiffs took

the position that the district court’s jurisdiction to enter the
under |l yi ng judgnent against Iraq should be resolved through a

direct appeal in Acree v. lrag, and not through what plaintiffs

characterized as a collateral attack in Acree v. Snow.  See,

e.q., Reply Brief For Appellants at 16, Acree v. Snow, D.C. G

No. 03-5159 (argunent headi ng: “The Court Shoul d Deci de
Jurisdictional Issues in the Direct Appeal in the Qther Action,
Not by an Expedited Collateral Attack Here.”).

3. On July 21, 2003, the United States noved to intervene

in Acree v. lrag in order to contest subject-matter jurisdiction.

JA 23. Through a proposed notion to vacate, to be filed under
and within the tine limts prescribed by Fed. R Cv. P. 59(e),
t he governnment sought to argue that section 1503 of the EWSAA and

Presidential Determ nation No. 2003-23 had made 28 U.S. C.
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8 1605(a)(7) inapplicable to Iraq, and thereby divested the court
of subject-matter jurisdiction.

The district court upheld its own jurisdiction to enter the
default judgnent. The court did not dispute that 28 U S.C
§ 1605(a)(7) is a “provision of |law that applies to countries
t hat have supported terrorism” Nonethel ess, the court held that
section 1503 of the EWSAA and Presidential Determ nation No.
2003-23 did not render 28 U.S.C. 8 1605(a)(7) inapplicable to
this case. The court reasoned that section 1605(a)(7) had
“wai ved” lraqg’'s foreign sovereign immunity prior to the enactnent
of section 1503 and that “‘[s]overeign imunity, once waived,

cannot be reasserted.’” JA 412 (quoting Aguamar S.A. v. De

Monte Fresh Produce NLA., Inc., 179 F.3d 1279, 1287 n.18 (11lth

Cir. 1999)). The court stated that its conclusion “conports with
the rule that ‘absent a clear statement to the contrary,

| egi slation should not * * * be interpreted to oust a federal
court’s * * * jurisdiction over a present case.’” JA 413

(quoting Daingerfield Island Protective Society v. Lujan, 920

F.2d 32, 36 (D.C. Gir. 1990), cert. denied, 502 U S, 809 (1991)).

The court al so reasoned that “the defense of sovereign inmunity
could be asserted only by Iraq” (JA 413) and that neither section
1503 nor the Presidential Determ nation enconpassed judgnents
against the lragi Intelligence Service or Saddam Hussein, as

opposed to judgnments against lraq (JA 414).
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Despite fully addressing the jurisdictional question
presented, the district court nonethel ess denied the United
States’ notion to intervene. The court reasoned that the notion
was untinmely because the governnent had not sought to intervene
i medi ately after the May 7 Presidential Determnation. JA 405-

09. The court further reasoned that its own “obligation” to

determ ne subject-matter jurisdiction “sua sponte” would fully
protect the governnent’s interests. JA 412. And it reasoned
that allowing intervention within the Rule 59(e) period would
prejudice the plaintiffs “by prolonging litigation that is now
over.” JA 415-16.
SUMMARY OF THE ARGUMENT

After the United States renoved the Hussein regine from
power in Iraq, our foreign policy toward that nati on changed
fundanentally. Now, rather than seeking to inpose sanctions on
I rag, Congress and the President have sought to provide
assi stance to facilitate the pronpt and orderly reconstruction of
Irag, and thereby to pronote the enmergence of a stable, peaceful,
and denocratic new Iragi governnment. This dramatic change in
foreign policy is at the heart of this appeal.

|. A The EWBAA and May 7 Presidential Determ nation are
essential conponents of the Nation’s new foreign policy toward
Iraq. Through them Congress and the President have rendered

i napplicable to Irag the nunerous statutory provisions that had
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applied to it as a state sponsor of terrorism Both the text and
pur pose of the EWBAA confirmthat section 1605(a)(7) is anmong the
provi sions that no longer apply to Ilraq. By its plain | anguage,
section 1605(a)(7) is a “provision of law that applies to
countries that have supported terrorism™ as the section provides
jurisdiction only over countries designated by the Secretary of
State as state sponsors of terrorism Mreover, rendering
section 1605(a)(7) inapplicable to Irag was inportant to
achieving the goals of our new foreign policy toward Iraq. As is
evident fromthe President’s Message to Congress as well as
Executive Order 13303 and United Nations Security Counci

Resol ution 1483, the prospect of judgnments against Iraq |ike that
obtained by plaintiffs here threatened the critical task of
reconstruction. Even if there were sonme anbiguity as to the
EWSAA' s scope, the President’s construction of this foreign
policy statute is, at the very |east, reasonable and entitled to
def erence.

B. Although the district court did not dispute that section
1605(a) (7) had been rendered inapplicable to Iraq, it erroneously
refused to give i Mmedi ate effect to the EWSAA and Presidenti al
Determ nation in this case.

1. The district court first incorrectly relied upon a
“wai ver” rationale. However, waiver is inapplicable here. The

court’s jurisdiction did not depend on Iraq’s waiver of its
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imunity, but on the abrogation and subsequent restoration of
that i mmunity by Congress and the President.

2. The district court also erred in refusing to give
i medi ate effect to the May 7 Presidential Determ nation
respecting section 1605(a)(7) absent a “clear statenent” that it
applied to pending litigation. The nost natural readi ng of
section 1503 and the Presidential Determnation is that on May 7,
2003, section 1605(a)(7) was i mredi ately rendered unavail abl e as
a basis for rendering judgnent against lrag. This
straightforward construction is confirmed by the context and
pur pose behind section 1503 and the Presidential Determnation.
The prospect of judgnents and attachnments grow ng out of pending
litigation posed an immedi ate threat to the Iraqi reconstruction
effort, as recognized and addressed in Executive O der 13303 and
UNSCR 1483.

Contrary to the district court’s understanding, there is no
“clear statenent rule” that limts the i medi ate application of
jurisdiction-ousting statutes. Rather, the Suprenme Court and
this Court repeatedly have held that jurisdiction-stripping
enactnents are to be given immedi ate effect in pending cases
absent a savings clause that preserves the courts’ jurisdiction
over previously filed suits. These principles apply where a new
|aw elimnates a judicial forum leaving the plaintiff wth only

an adm ni strative renedy.

16



Plaintiffs are not hel ped by the presunption agai nst
i mredi ate application of statutes that create jurisdiction where
none previously existed by elimnating a prior defense to suit.
At | east four Justices have indicated that the rule concerning
statutes that create jurisdiction has no application to
jurisdiction-ousting statutes. That is especially so here, where
plaintiffs’ underlying clainms have not been extingui shed, but
left for resolution through the Executive Branch.

The elimnation of a judicial forumfor plaintiffs’ clains
has not deprived them of vested rights or settled expectations of
the kind that the presunption of non-retroactivity is neant to
protect. There is reduced roomfor such expectations in the
context of foreign affairs, especially with respect to clains
concerning the sovereign acts of foreign states. Such clains
have traditionally been resolved not through litigation, but
t hrough espousal by the Executive Branch. Moreover, plaintiffs’
clainms were not subject to judicial resolution at the tine of
their injuries. The fact that such clains are subject to
unil ateral action by the President has been recognized in cases
hol di ng that settlement, or even waiver, of such clains does not
constitute a “taking” for purposes of the Fifth Amendnent.

As the Suprenme Court has confirnmed, such foreign policy
considerations are critical in assessing the tenporal scope of

intervening statutes. It was error for the district court to
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frustrate the nmanifest foreign policy purposes of section 1503
and the Presidential Determ nation through invocation of a “clear
statenment” rul e.

3. The district court’s alternative rationale for rejecting
the United States’ jurisdictional argunents, that only Iraq could
assert its immunity fromsuit, was al so erroneous. Under the
terms of the FSIA as the Suprenme Court has made cl ear, the
district court has an i ndependent obligation to ascertain its
jurisdiction over a claimagainst a foreign state. |ndeed, the
district court’s reasoning was inconsistent with its own
recognition that it had a responsibility to consider the

jurisdictional question sua sponte.

4. Finally, the district court erred in holding that, even
if it had been deprived of jurisdiction over lraq, it retained
jurisdiction over the Iraqi Intelligence Service and the Saddam
Hussein sued in his official capacity. The Iragi Intelligence
Service is a part of lIraq for purposes of the FSIA and
jurisdiction over it pursuant to section 1605(a)(7) fell at the
same time that jurisdiction over Iraq pursuant to that provision
ended. Nor could the district court continue to exercise
jurisdiction under that provision over the former lraqi President
in his official capacity, which would be, in substance, the sane

thing as a clai magainst the governnent itself.
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1. The district court’s denial of the United States’
notion to intervene was al so reversible error.

The governnent’s notion to intervene was plainly not
untimely under the circunstances here. Although the district
court held that the seventy-five day period between the
Presidential Determ nation and the governnment’s notion to
i ntervene constituted undue delay, this Court has held that
intervention within a simlar period is sufficiently pronpt. Nor
is it of any nonent that the United States’ notion for purposes
of taking an appeal was filed after judgnment was entered. The
timng of the United States’ notion, which sought to raise only
jurisdictional issues, did not prejudice plaintiffs in any way
because the district court was required, with or without the
United States’ participation, to consider the question of its
jurisdiction. The United States’ foreign policy and national
security interests in this case are weighty, and cannot be
adequately protected absent intervention.

STANDARDS OF REVIEW

Jurisdictional rulings are subject to review de novo. See,

€.q., Tri-State Hospital Supply Corp. v. United States, 341 F. 3d

571, 575 (D.C. Gr. 2003).
The denial of a npbtion to intervene is reviewed de novo to
the extent that it rests on issues of law for clear error to the

extent that it rests on findings of fact, and otherw se for abuse
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of discretion. See, e.d., Fund for Animals, Inc. v. Norton, 322

F.3d 728, 732 (D.C. Cir. 2003).
ARGUMENT

The legal issues in this case arise in the context of
dramatic world events. The decision of Congress and the
President to disarmlrag and to oust the Hussein regine by
mlitary force was plainly one of profound inportance to the
United States’ interests in the world. Simlarly inportant was
the related and still ongoing conmtnment to rebuild Irag into a
stabl e, denocratic reginme that will no |onger threaten the United
States or other nations. The President has declared that the
|atter goal, no less than the former, is critical to the Nation's
| arger war against international terrorism See Address of the
President to the Nation, Septenber 7, 2003 (noting that “lraq is
now the central front” in the war on terror, and the effort to
rebuild Irag and Afghanistan “is essential to the stability of
t hose nations, and therefore, to our own security”). As
explained in detail below, the inportance of that goal is at the
heart of this case.

I. THE DISTRICT COURT LACKED SUBJECT-MATTER JURISDICTION
TO RENDER ITS JULY 8 DEFAULT JUDGMENT AGAINST IRAQ

A. Section 1503 of the EWSAA and Presidential
Determination No. 2003-23 Made 28 U.S.C.
§ 1605(a) (7) Inapplicable To Iraq

1. The district court did not dispute that section 1503 of
t he EWSAA and Presidential Determ nation No. 2003-23 nade 28
20



U S C 8§ 1605(a)(7) at | east prospectively inapplicable to Irag.
Section 1503 authorized the President to “nake inapplicable with
respect to Ilraq” section 620A of the Foreign Assistance Act or
“any other provision of law that applies to countries that have
supported terrorism” 117 Stat. at 579. The President fully
exerci sed that power in Presidential Determ nation No. 2003-23,
in which he decided to “nmake inapplicable with respect to Iraq”
section 620A and “any other provision of law that applies to
countries that have supported terrorism” 68 Fed. Reg. at 26459.
Those provisions plainly enconpass 28 U.S.C. § 1605(a)(7), the
sole alleged basis for subject-matter jurisdiction in this case.
Section 1605(a)(7) is manifestly a “provision of |aw that
applies to countries that have supported terrorism” By its
ternms, section 1605(a)(7) abrogates foreign sovereign imunity
for certain clainms against countries “designated as a state
sponsor of terrorisnf under section 6(j) of the Export
Adm ni stration Act or under section 620A of the Foreign
Assi stance Act. 28 U . S.C. § 1605(a)(7)(A). Section 6(j) of the
Export Adm nistration Act authorizes the Secretary of State to
determ ne whether a foreign country “has repeatedly provided
support for acts of international terrorism” and restricts the
export of goods to any country so designated. 50 U S.C app.
§ 2405(j)(1). Section 620A of the Foreign Assistance Act

simlarly authorizes the Secretary of State to determ ne whet her
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a foreign country “has repeatedly provided support for acts of
international terrorism” and precludes foreign assistance to any
country so designated. 22 U S.C. 8§ 2371(a). Because 28 U.S.C.

§ 1605(a)(7) turns on whether the defendant country has been
formal |y designated as a state sponsor of terrorism that
provision falls within the scope of section 1503 and the

Presidential Determnation. See Snmith v. Federal Reserve Bank of

New York, 280 F. Supp. 2d 314, 322-23 (S.D.N.Y.), aff’d on other

grounds, 346 F.3d 264 (2d Cr. 2003); Acree v. Snow, 276 F. Supp
2d at 32-33.

2. This construction is consistent wwth the policies
under | yi ng section 1503 and the various terrorism based
provisions to which it is addressed. Because lraq fornerly
supported international terrorism United States |aw i nposed on
it a wide range of |egal and econom c sanctions designed to
di scourage that m sconduct and to deprive lIraq of resources.
See, e.qg., 10 U S.C 8§ 2249a(a) (loss of Departnent of Defense
assistance); id. 8 2327(b) (loss of mlitary contracts); 15
U S.C 8 7410(b) (loss of grants and fellowships to Iraqi
nationals); 22 U.S.C. 8§ 2371(a) (loss of aid under Foreign
Assi stance Act); 26 U S.C. 8 901(j)(2)(iv) (loss of foreign tax
credits); 50 U . S.C. App. 8§ 2505(j) (trade restrictions under
Export Admi nistration Act). One inportant conponent of these

sanctions was the special provisions regarding entry and
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enforcenent of judgnents against state sponsors of terrorism 28
U S.C 8 1605(a)(7), which restricts the foreign sovereign
immunity of designated state sponsors of terrorism 28 U S. C

8§ 1610(a)(7), which restricts foreign sovereign inmunity from
execution of judgnments based on § 1605(a)(7); and section 201 of
TRIA, which further restricts that imunity from execution (see
116 Stat. at 2337-40).

Wth the ouster of Saddam Hussein and his regine from power,
our national security and foreign policy interests towards Iragq
have changed fundanentally. Now, rather than seeking to inpose
sanctions on Iraq, Congress and the President have sought to

provi de assistance to facilitate the pronpt and orderly

reconstruction of Iraq, and thereby to pronote the energence of a
stabl e, peaceful, and denocratic new Iraqi governnment. In the
EWSAA itsel f, Congress appropriated alnost $2.5 billion “for
rehabilitation and reconstruction in lraq.” 117 Stat. at 573.
Subsequent |y, Congress appropriated an additional $18.4 billion
in reconstruction assistance. See Energency Suppl enent al
Appropriations Act for Defense and for the Reconstruction of Iraq
and Afghani stan, 2004, Pub. L. No. 108-106, 117 Stat. 1209, 1225-
26 (Nov. 6, 2003). Simlarly, the President has sought to ensure
the availability of Iraqi and other assets for reconstruction, by
commtting vested assets to reconstruction activities (E O

13290, 68 Fed. Reg. at 14307); by nullifying any United States
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“judgnment” or “execution” against specified Iraqi assets (E. O
13303, 68 Fed. Reg. at 31931-32); and by urging other nations to
reduce Iraq’'s large foreign debt and to nake Iragi assets
i mredi ately avail able for reconstruction. The President has al so
determ ned that adequate funding for reconstruction is “in the
interest of and for the benefit of the United States” (E. O
13290, 68 Fed. Reg. at 14307); that the entry and enforcenent of
j udgnment s agai nst major Ilraqi assets constitutes an “unusual and
extraordinary threat to the national security and foreign policy
of the United States” (E. O 13303, 68 Fed. Reg. at 31931); and
that “other Iraqi resources” |likew se should not be subject to
“judgnment” or “execution” during the reconstruction process
(Message to Congress, supra, at 647). These policy judgnents of
Congress and the President are shared by the United Nations,
which itself has undertaken to provide substantial funding for
Iraqgi reconstruction (UNSCR 1483 8§ 17), to confer litigation
i munities upon the principal lraqi assets at this juncture (id.
8§ 22), and to reserve clains against Iraq until a new
“internationallly recogni zed, representative governnment of Iraq”
is safely constituted (id. 8§ 23).

Agai nst this backdrop, section 1503 cannot pl ausibly be
construed to exclude 28 U. S.C. § 1605(a)(7) fromits coverage of
“any provision of law that apply to countries that have supported

terrorism” In this case alone, plaintiffs obtained a nearly
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billion-dollar judgnment against Iraq for atrocities commtted by
t he ousted regi ne of Saddam Hussein. There was unfortunately no
shortage of such atrocities, and there has been no shortage of
[itigation under section 1605(a)(7) seeking to inmpose liability

on Iraq for such actual or alleged atrocities. See, e.qg., Snmith

v. Islamc Emrate of Afghanistan, 262 F. Supp. 2d 217 (S.D.N. Y.

2003) (alleged Iraqgi involvenment in terrorist attacks of

Septenber 11, 2001); Hill v. lraq, 175 F. Supp. 2d 36 (D.D.C

2001) (hostage taking during First Gulf War); Daliberti v. lraaq,

146 F. Supp. 2d 19 (D.D.C. 2001) (torture and hostage taking
during First Gulf War). It is hardly surprising that a Congress
and a President concerned with ensuring the pronpt and orderly
reconstruction of Iragq, and the energence of a stable and
denocratic Iraqi governnent, would act, followng the elimnation
of Saddamis regine, to restore to Iraq the sane degree of foreign
sovereign imunity afforded in United States courts to virtually
every other country. Such a restoration would not extinguish any
terrori smbased clains against Iraq on the nerits, but would
(consistent with traditional practice and with UNSCR 1483)
preserve such clains pending the establishnment of a successor
gover nment capabl e of negotiating the diplomatic or other
reolution of clainms arising fromthe m sdeeds of its predecessor.
3. The President has construed section 1503 of the EWSAA to

enconpass 28 U S.C. 8 1605(a)(7). In extending Presidential
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Det erm nati on No. 2003-23 to section 620A of the Foreign

Assi stance Act and “any other provision of law that applies to
countries that have supported terrorisni (68 Fed. Reg. 26454),
the President plainly intended to nmake his order coextensive with
the identically-worded section 1503. Then, in a formal report to
Congress, the President construed both provisions to enconpass
“28 U.S.C. §8 1605(a)(7).” See Message to Congress, supra, at
647-48. Because Congress entrusted the inplenentation of section
1503 to the President, and because the President has independent
constitutional authority in the area of foreign affairs in any
event, the courts should not lightly second-guess his

construction of that provision. See, e.qg., Danes & More v.

Regan, 453 U. S. 654, 668 (1981) (Presidential action in foreign
affairs context, authorized by Congress, “‘would be supported by
t he strongest of presunptions and the w dest |atitude of judicial

interpretation (quoti ng Youngstown Sheet & Tube Co. v. Sawyer,

343 U. S. 579, 637 (1952) (Jackson, J., concurring))). The
President’s construction of section 1503 to enconpass 28 U. S. C.

8§ 1605(a)(7) is at least a permssible (if not conpelled) reading
of that provision. For that additional reason, this Court should

adopt the President’s construction.
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B. The District Court Erred In Refusing To Give
Effect To Section 1503 And The Presidential
Determination In This Case

The district court did not dispute that section 1605(a)(7)
is a “provision of law that applies to countries that have
supported terrorisni and, accordingly, that section 1503 and the
Presidential Determ nati on have now made section 1605(a)(7)

i napplicable to Irag. Nonetheless, the court refused to give
i medi ate effect to those provisions in this case. |In declining
to do so, the court erred in several respects.

1. The Doctrine Of Waiver Is Inapposite

Initially, the district court held that section 1503 and the
Presidential Determ nation are inapplicable to this case because
section 1605(a)(7) had “waived” Iraq’ s foreign sovereign imunity
when the case was filed and “*sovereign imunity, once waived,

cannot be reasserted.’” JA 412 (quoting Aguamar S. A v. De

Monte Fresh Produce N.A., Inc., 179 F.3d 1279, 1287 n.18 (11lth

Cr. 1999)). That analysis confuses the FSIA's waiver provision,

28 U.S.C. 8§ 1605(a)(1), with the partial abrogation of foreign

sovereign imunity effected by section 1605(a) (7).

Section 1605(a) (1) makes foreign sovereign imunity
i napplicable to cases “in which the foreign state has waived its
immunity either expressly or by inplication.” Consistent with
general concepts of waiver, that provision applies only where a

foreign state at sone point has deliberately “indicated its
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anenability to suit.” Princz v. Federal Republic of Germany, 26

F.3d 1166, 1174 (D.C. Cr. 1994); see Johnson v. Zerbst, 304 U. S

72, 90 (1938) (“waiver” is “intentional relinquishment or
abandonnment of a known right”). Plaintiffs accordingly did not,
and could not, assert jurisdiction in this case based on section
1605(a)(1). And the principle that sovereign imunity “once
wai ved, cannot be reasserted” follows only fromthe text of that
specific FSIA provision. See 28 U.S.C. § 1605(a)(1) (waiver is
effective “notw thstandi ng any withdrawal of the waiver which the
foreign state may purport to effect except in accordance with the
terns of the waiver”), quoted in Aguamar, 179 F.3d at 1287 n. 18.
Section 1605(a)(7) is fundanentally different. That
provi sion does not turn on waiver at all, but instead reflects a
deci sion by Congress to restrict the sovereign i munity of
foreign countries that sponsor terrorism Despite the district
court’s erroneous statenent that wai ver cases deci ded under
section 1605(a)(1) “can be applied to 8 1605(a)(7)” (JA 413 n.5),
this Court repeatedly has held that foreign states do not
constructively “waive” their immunity by engaging even in the
ki nd of egregi ous m sconduct addressed by section 1605(a) (7).
See Joo v. Japan, 332 F.3d 679, 686-87 (D.C. Gr. 2003) (no
constructive wai ver for sexual enslavenent); Princz, 26 F.3d at

1173-74 (sanme for enslavenent during Hol ocaust); see al so Sanpson

v. Federal Republic of Germany, 250 F.3d 1145, 1156 (7th Cr

28



2001) (same); Smith v. Socialist People's Libyan Arab Jamahiriya,

101 F.3d 239 (2d Cir. 1996) (sane for aircraft sabotage); cf.

Col | ege Savi ngs Bank v. Florida Prepaid Postsecondary Educati on

Expense Board, 527 U.S. 666, 680-83 (1999) (distinguishing

“wai ver” and “abrogation” of state sovereign i munity).

Mor eover, al though section 1605(a)(1l) by its terns restricts the
ability of defendants to withdraw prior waivers, section
1605(a) (7) does not (and could not) purport to restrict the
ability of future Congresses to i mediately adjust the rules
governi ng abrogation of foreign sovereign immunity, as warranted
by changed circunstances in Iraq or el sewhere.

2. Section 1503 And The Presidential Determination
Apply To Pending Cases

The district court did not dispute that section 1503 and the
Presidential Determnation, insofar as they make 28 U.S. C
§ 1605(a)(7) inapplicable to Iraq, are nost naturally read to
precl ude judgnents against Iraq that are jurisdictionally based
on section 1605(a)(7) and entered after May 7, 2003 (the date on
whi ch the Presidential Determ nation was pronul gated).

Nonet hel ess, the court reasoned that that absent a cl ear

statenent to the contrary, |egislation should not * * * be
interpreted to oust a federal court’s * * * jurisdiction over a

present case. JA 413 (quoting Daingerfield Island Protective

Society v. Lujan, 920 F.2d 32, 36 (D.C. Cr. 1990), cert. denied,

502 U.S. 809 (1991)). The court applied that putative clear
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statenent rule to render section 1503 and the Presidential

Determ nation entirely ineffective with respect to cases filed
under section 1605(a)(7), but not litigated to judgnent, prior to
t he enactment of section 1503. Al of that was error.

a. Section 1503 and the Presidential Determ nation are nost
naturally construed to preclude the entry of terrorism based
judgments against Iraq after May 7, 2003. On that date, acting
W th express authorization by Congress, the President undertook
to “make inapplicable” to Iraq any “provision of |aw that applies
to countries that have supported terrorism” 117 Stat. at 579;
68 Fed. Reg. at 26459. Use of the present tense (“nake
i nappl i cabl e”) suggests that any “provision of |aw that applies
to countries that have supported terrorisni (here, 28 U S C
8 1605(a) (7)) becane immedi ately inapplicable to Iraq on May 7,
2003. At that tinme, section 1605(a)(7) was nmade “inapplicable”
as a predicate for the exercise of subject-matter jurisdiction
against Iraq under 28 U . S.C. 8 1330, thus barring the entry of
future judgnments based on those provisions. Critically, neither
section 1503 nor the Presidential Determ nation contains any hint
of an exception for previously-filed cases.

The context and purpose of section 1503 and the Presidential
Determ nation reinforce this straightforward construction. As
expl ai ned above, while Saddam s regi ne was being driven from

power, Congress and the President acted repeatedly to facilitate
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the pronpt and orderly reconstruction of Irag. They recognized
(including in EWSAA itself) that Iraq urgently needed substanti al
funding for reconstruction. See, e.q., 117 Stat. at 573; id. at
1225-26; E. O 13290, 68 Fed. Reg. at 14307. They recognized the
threat posed by existing litigation to ongoing reconstruction
efforts, and the President (with express authorization from
Congress) therefore undertook not only to prohibit the entry of
future judgnents against certain particularly inportant Iraqi
assets, but also to nullify existing judgnments agai nst such
assets. E.O 13303, 68 Fed. Reg. at 13931-32 (“any attachnent,
judgnent, decree, |ien, execution, garnishnent, or other judicial
process” against the DFI or Iraqi petrol eum products “is

prohi bited, and shall be deened null and void”). They encouraged
the United Nations to extend additional litigation imunities
designed precisely to defer the resolution of clainms against Iraq
until a new “internationally recognized, representative
governnment of Iraq” has been safely constituted. UNSCR 1483,

§ 23(b). And they underscored, of course, the urgency of these
various efforts to the national security and foreign policy of
this Country. See, e.g., E.O 13303, 68 Fed. Reg. at 31931
(litigation against Iraq constitutes an “unusual and
extraordinary threat posed to the national security and foreign
policy of the United States”). Against this backdrop, there is

plainly no justification for reading into section 1503 an inplied
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exception for this and every other terrori smbased case pending
against Irag on the date of its enactnment.

b. 1. The district court erred in insisting upon a clear
statenent before giving inmediate effect to section 1503 and the
Presidential Determ nation insofar as they ousted the district

courts of jurisdiction over pending cases. |In Landgraf v. US|

Fil m Products, 511 U S. 244, 273 (1994), the Suprene Court

expl ai ned that statutes “ousting jurisdiction” ordinarily becone
i mredi ately applicable to pending cases “whether or not
jurisdiction |ay when the underlying conduct occurred or when

suit was filed” (enphasis added). The Suprene Court has invoked

and applied that principle repeatedly. See, e.q., Bruner v.

United States, 343 U. S. 112, 116-17 (1952) (“when a | aw

conferring jurisdiction is repealed without any reservation as to
pendi ng cases, all cases fall with the law'; this rule “has been
adhered to consistently by this Court”); Hallowell v. Comons,
239 U. S. 506, 508 (1916) (ousting provision “mde no exception
for pending litigation, but purported to be universal, and so to
take away the jurisdiction that for a time had been conferred
upon the courts of the United States”); Sherman v. Giinnell, 123
US 679, 680 (1887) (“'if a law conferring jurisdiction is
repeal ed without a reservation as to pending cases, all such

cases fall with the law” (quoting Railroad Co. v. Gant 98 U S

(8 Oto) 398, 401 (1878))); The Assessors v. Oshbornes, 76 U S. (9
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Vall.) 567, 575 (1869) (“Jurisdiction * * * was conferred by an
act of Congress, and when that act of Congress was repeal ed the
power to exercise such jurisdiction was w thdrawn, and inasmuch
as the repealing act contained no saving clause, all pending

actions fell, as the jurisdiction depended entirely upon the act

of Congress.”); Ex parte McCardle, 74 U S. (7 Wall.) 506, 514

(1868) (“Jurisdiction is the power to declare the |aw, and when
it ceases to exist, the only function renmaining to the court is
that of announcing the fact and dism ssing the cause.”); ibid.
(“no judgnment could be rendered in a suit after the repeal of the
act under which it was brought and prosecuted”).

These principles apply regardl ess of whether or not there is
an alternative judicial forumw th continuing jurisdiction over
the pending claim In Hallowell, for exanple, the Supreme Court
gave imedi ate effect to a statute that divested the district
courts of jurisdiction to review certain |Indian probate
determ nations made by the Secretary of the Interior. See 239
U.S. at 507-08. Speaking unani nously through Justice Hol nes, the
Court concluded that the statute “takes away no substantive
right,” but, by making “final and conclusive” an Executive Branch
determ nation, “sinply changes the tribunal that is to hear the
case.” 1d. at 508. Simlarly, in Bruner, the Suprene Court gave
i medi ate effect to an amendnent that, by restricting the

appl i cabl e provision of the Tucker Act, restored the federal

33



government’s sovereign imunity fromthe disputed claimat issue.
See 343 U.S. at 113-14. Anticipating its subsequent analysis in
Landgraf, the Court specifically explained that “this
jurisdictional rule does not affect the general principle that a
statute is not to be given retroactive effect unless such
construction is required by explicit |anguage or by necessary
inplication.” 1d. at 117 n.8 (quoted in Landgraf, 511 U S. at
274 n.27).

ii. The district court erronously clainmed support (JA 413)

frompDaingerfield Island. That case involved a statute divesting

the courts of jurisdiction to consider the “factual and | egal
sufficiency” of an environnental inpact statenment (“ElS’)
prepared under the National Environnmental Policy Act of 1969.

See 920 F. 3d at 35-36. However, the statute contained another
provision stating that the EIS was “separate from i ndependent

of, and in no way intended to affect or nodify any pendi ng
litigation.” See id. at 35. Applying the plain | anguage of both
provisions, this Court held that the intervening statute did

di vest the district court of jurisdiction over a NEPA claim
pendi ng before that court when the statute was enacted, but did
not divest the court of jurisdiction over other clains

I ndependent of any challenge to the EIS. See id. at 36-37. To
be sure, the Court did briefly state (w thout elaboration) that a

“clear statenent” is necessary to “oust” jurisdiction in pending

34



cases, see id. at 36, but it did not cite Hallowel |, Bruner, or

any of the other contrary Supreme Court cases, nuch |ess attenpt
to reconcile its owm dictumwi th those cases. 1In any event, to

the extent Dangerfield Island nmight suggest that a “clear

statenment” is necessary to give imedi ate effect to statutes
ousting a court of jurisdiction, that suggestion is flatly

i nconsi stent with subsequent decisions in Landgraf (511 U.S. at
274) and LaFontant v. INS, 135 F.3d 158, 161-63 (D.C. G r. 1998),

whi ch explain at length that Hallowell and Bruner renmain good
|l aw. I ndeed, in LaFontant, this Court specifically applied
Hal lowel |l to give immediate effect to a statute barring any
judicial review of certain admnistrative orders of deportation.
See id. at 165. The court explained that the provision at issue,
by meki ng concl usive adm ni strative adjudi cations rendered by the
Executive Branch, “‘takes away no substantive right, but sinply
changes the tribunal that is to hear the case.” 1d. at 162
(quoting Hallowell, 238 U. S. at 508).

iii. The district court did not claimsupport from Hughes

Aircraft Co. v. United States ex rel. Schuner, 520 U S. 939

(1997). That case recogni zed that, if a statute “creates
jurisdiction where none previously existed,” it can affect
“substantive rights” in ways relevant to a proper analysis of
statutory retroactivity. 1d. at 951 (enphasis in original).

Hughes invol ved an anendnent renoving a jurisdictional bar to
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certain qui tamsuits under the False Clains Act. The Court
reasoned that, because the amendnment “elim nate[d] a defense”
(id. at 948) and “permtt[ed] actions by an expanded uni verse of
plaintiffs” (id. at 950), it affected “substantive rights” as
well as “jurisdiction” for retroactivity purposes. See id. at
950-51. Accordingly, the Court held the amendnent i napplicable
(absent a clear statenment to the contrary) to prinmary conduct
occurring prior to the date of its enactnment. See id. at 941.
Hughes is unhel pful to plaintiffs here. To begin wth,
Hughes addressed statutes that create jurisdiction, and it is far
fromclear that the case has any relevance at all to
jurisdiction-ousting statutes |ike those at issue in Hallowell

and Bruner. See Lindh v. Mirphy, 521 U S. 320, 342-43 & n.3

(1997) (Rehnquist, C. J., dissenting) (“nothing in Hughes

di sparaged our |ongstanding practice of applying jurisdiction-
ousting statutes to pending cases” (citing Hallowell and
Bruner)). The mgjority in Lindh did not reach that issue
because, as this Court l|later explained in LaFontant, the Lindh
majority relied on “what it held to be a clear expression of
legislative intent” that the statute at issue not apply to cases
pending on the date of its enactnent. 135 F.3d at 162; see 521
US at at 326 (“[t]he statute reveals Congress’s intent to apply
t he anendnments to chapter 153 only to such cases as were filed

after the statute’s enactnent”). In any event, this Court
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specifically has held that neither Hughes nor Lindh underm ne
Hal lowel | 's square hol ding that jurisdiction-ousting statutes do
not affect substantive rights (and thus presunptively apply to
judgnments rendered inmediately after their enactnent) at | east
where the underlying clainms can be referred to the Executive

Branch for resolution. See LaFontant, 135 F.3d at 162-65. As

expl ai ned below, that principle applies to this case.

c. In this case, an analysis regarding the tenporal scope
of section 1503 and the Presidential Determ nation nmust take into
account the sensitive foreign policy context in which those
provisions arise. Utimtely, the presunption against statutory
retroactivity is designed to protect “vested rights” or “settled

expectations” frombeing too lightly upset. INSv. St. Cyr, 533

U S 289, 320-21 (2001); see Landgraf, 511 U S. at 240 (“famliar

considerations of fair notice, reasonable reliance, and settl ed
expectati ons of fer sound gui dance” in determ ning whether a

statute “operates ‘retroactively at all). Accordingly, as this
Court has recogni zed, an analysis of the tenporal scope of
foreign affairs statutes nust take into consideration that there
I's “reduced roomfor justifiable expectation” in that context.

Nat ur al Resources Defense Council v. United States Nucl ear

Requl at ory Conm ssion, 580 F.2d 698, 699 (D.C. Gr. 1978). In

the foreign affairs context, foreign countries have al ways

enj oyed absolute or broad immunities fromsuit in United States
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courts, see, e.q., Saudi Arabia v. Nelson, 507 U S. at 355-63;

Verlinden, 461 U S. at 486-88, and the Executive Branch has

al ways possessed broad Article Il authority to negotiate the

di plomatic settlenment of clains by United States citizens agai nst
foreign governments with or without the citizens’ consent. See,

e.q., Danes & Mbore, 453 U.S. at 679; Roeder v. Islanmc Republic

of Iran, 333 F.3d 228, 333 (D.C. Cr. 2003). Thus, while a
foreign sovereign mght well have its “settled expectations”

upset by the application of new abrogations of sovereign inmunity

to cases arising from pre-enactnent conduct, see, e.qg., Joo v.

Japan, 332 F.3d 679, 684-85 (D.C. Cr. 2003), it is difficult to

envi sion a case where the inmedi ate application of a restoration

of foreign sovereign imunity would upset the “settled
expectations” of a claimant in any way that m ght trigger
Landgraf concerns. This is plainly not such a case.

In 1991, at the tine of the primary conduct at issue,
plaintiffs had no right to litigate their clains against lraq in
the courts of the United States. Section 1605(a)(7) was not
inserted into the FSIA until 1996, and the FSIA prior to 1996
preserved sovereign imunity for (and thus did not confer
subj ect-matter jurisdiction over) clains of “wongful arrest,

i mprisonnment, and torture” conmtted by the police or mlitary of

a foreign state outside the United States. Saudi Arabia v.

Nel son, 507 U.S. at 361-63; see Princz, 26 F.3d at 1173-74 (no
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i mmunity exception for clains arising out of the Hol ocaust);

Smth v. Socialist People’s Libyan Arab Jammhirivya, 101 F. 3d at

247 (no imunity exception for clainms against Libya for terrorist
bombi ng of Pan Am Flight 103).

I n addition, although section 1605(a)(7) |ater provided a
basis for subject-matter jurisdiction, it did not confer upon the
plaintiffs any private right of action. By its terns, that
provi sion nmerely defines circunstances in which “[a] foreign

state shall not be immune fromthe jurisdiction” of the United

States courts, 28 U S.C. §8 1605(a) (enphasis added), and it is
wel |l -settled that jurisdictional statutes do not give rise to

private rights of action, see, e.qg., Touche Ross & Co. v.

Reddi ngt on, 442 U.S. 560, 577 (1979); United States v. Testan,

424 U. S. 392, 398 (1976). Moreover, in providing that section
1605(a)(7) would apply to “any cause of action arising before,

on, or after the date of the enactnent of this Act” (110 Stat. at
1243), Congress confirned that the cause of action, if any, would
ari se fromother sources of law. Furthernore, Congress l|ater did
provi de a cause of action for the conduct specified in section
1605(a)(7), but it restricted that cause of action to any
“official, enployee, or agent of a foreign state” designated as a
state sponsor of terrorism see 28 U S.C. § 1605 note (Fl at ow
Amendnent ), and it conspicuously declined to “list ‘foreign

states’ anong the parties against whom* * * an action nmay be
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brought.” Price v. Socialist People's Libyan Arab Jamahiriya,

294 F.3d 82, 87 (D.C. Cir. 2002). Although this Court has not
yet finally resolved the question whether section 1605(a)(7)
creates an inplied private right of action (or the rel ated
guesti on whet her the Fl atow Anendnment permts plaintiffs to sue
foreign states), it has repeatedly expressed skepticismon this

point. See, e.q., Roeder, 333 F.3d at 234 & n.3 (question is

“unclear”); Price, 294 F.3d at 87 (question is “far from
clear”).! |In making section 1605(a)(7) inapplicable to Iragq,
section 1503 and the Presidential Determ nation thus did not
deprive plaintiffs of any cause of action. Instead, they sinply
ousted the courts of jurisdiction, and thereby returned
plaintiffs to the identical |egal position they were in at the
time of the underlying m sconduct.

Plaintiffs’ expectations also nust be assessed in |ight of
the traditional authority of the Executive Branch, in the
exercise of its foreign affairs powers under Article Il, to
preclude or settle clains by United States citizens agai nst
foreign governnents. The Executive branch has routinely
exercised that authority to resolve major foreign policy disputes

with or without its citizens' consent. See, e.q., Anerican

| nsurance Ass’'n v. Granendi, 123 S. . 2374, 2387 (2003)

! These questions are presented in Cicippio-Puleo v. Islanic
Republic of Iran, D.C. Cr. No. 02-7085 (argued Dec. 15, 2003).
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(clains arising from Hol ocaust) (“Making executive agreenents to
settle clains of Anmerican nationals against foreign governnents
is a particularly |longstanding practice, the first exanple being

as early as 1799 * * *.7); Danmes & Moore, 453 U S. at 679-80

(clainms arising fromlranian hostage crisis) (finding it

“undi sputed that the United States has sonetines di sposed of the
clainms of its citizens without their consent, or even w thout
consultation with them wusually w thout exclusive regard for
their interests, as distinguished fromthose of the nation as a
whol e”); Roeder, 333 F.3d at 235 (clainms arising fromlranian
hostage crisis) (“The authority of the President to settle clains
of American nationals through executive agreenents is clear”);
Joo, 332 F.3d at 684-85 (1951 Treaty of Peace with Japan

“mani fests the parties’ intent to resolve matters arising from
Wrld War Il without involving the courts of the United States”).
G ven this established Executive Branch power to settle clains
agai nst foreign sovereigns through diplomacy, such settlenents
“cannot be said to have ‘interfered with distinct investnent-
backed expectations’” for Takings C ause purposes. Belk v.

United States, 858 F.2d 706, 710 (Fed. Cr. 1988) (quoting Penn

Central Transp Co. v. New York City, 438 U. S. 104, 124 (1978))

(Al giers Accords, settling hostage clains against Iran, did not

effect a taking); see also Abrahim Youri v. United States, 139

F.3d 1462, 1468 (Fed. G r. 1997) (uphol ding nmass settl enent
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pursuant to Al giers Accords) (“those who engage in internationa
conmer ce nmust be aware that international relations sonetines
becone strained, and that governments engage in a variety of
activities designed to nmaintain a degree of international
amty”). There is no discernible reason why the far |ess
di sruptive action of restoring a traditional imunity of a
foreign sovereign (which does not conprom se the nerits of any
claim should be deenmed to interfere with the kind of “settled
expectations” that Landgraf seeks to protect (511 U S. at 240),
for private parties cannot possibly have any “settl ed
expectation” of being able to litigate to judgnent their war-
rel ated cl ai ns agai nst a foreign sovereign

| ndeed, the Suprene Court has confirned the critical
I nportance of foreign affairs considerations in assessing the

tenmporal scope of intervening statutes. 1In United States v. The

Schooner Peqggy, 5 U.S. (1 Cranch) 103 (1801), the Court gave

i mredi ate effect, in the case before it, to a treaty enacted
after the court of appeals had rendered its judgnent. The Court
construed the treaty to require such inmedi ate application (see
id. at 108), and it specifically held that the intended
construction could not be subverted by a retroactivity-based
clear statenent rule. Speaking unani nously through Chief Justice
Marshal |, the Suprenme Court explained: “in nere private cases

bet ween individuals, a court will and ought to struggle hard
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agai nst a construction which will, by a retrospective operation,
affect the rights of parties, but in great national concerns
where individual rights, acquired by war, are sacrificed for

nati onal purposes, the contract making the sacrifice ought always
to receive a construction conformng to its manifest inport; and
if the nation has given up the vested rights of its citizens, it
is not for the court, but for the governnent, to consider whether
it be a case proper for conpensation.” |1d. at 110. Although
Landgraf nuch later construed the treaty at issue in Schooner
Peggy to apply “unanbi guously” to pending cases (511 U. S. at
273), nothing in that construction undercuts the alternative

ground of decision stated in Schooner Peqgqgy itself: that concerns

about statutory retroactivity are far dimnished in the context
of “great national concerns” such as war-rel ated cl ai ns between
citizens of this country and foreign governnents.

Mor eover, precisely because the Executive Branch can and
does espouse such clains, plaintiffs are not |left w thout any

forum See, e.q., Antolok v. United States, 873 F.2d 369, 375

(D.C. Gr. 1989) (“In international |aw the doctrine of
‘espousal’ describes the nechani sm whereby one governnent adopts
or ‘espouses’ and settles the claimof its nationals against
anot her governnent.”). Al though section 1503 and the
Presidential Determ nation operate to deprive plaintiffs of a

domestic judicial forum plaintiffs still may seek espousal of
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their clains by the Executive Branch. Indeed, that is the
traditional renmedy for plaintiffs such as these. See, e.qg.,

Johnson v. Eisentrager, 339 U S. 763, 789 n.14 (1950) (“the

rights of our citizens against foreign governnents are vindicated

only by Presidential intervention”); Note, Avoiding Expropriation

Loss, 79 Harv. L. Rev. 1666, 1666 (1966) (where foreign sovereign
immunity prevents litigation in United States courts, injured
parties may seek espousal). To be sure, the form of such
espousal may remain unclear at this juncture, see UNSCR 1483

8 23(b) (preserving clains against Iraq until new
“internationally recognized” governnent is established), but that
I's hardly surprising given the unfinished business of Iraqi
reconstruction. Cf. Joo, 332 F.3d at 684 (Wrld War 1l clains
agai nst Japan settled by treaty in 1951). In any event, because
plaintiffs nmay present their clains to the Executive Branch for

espousal, the elimnation of a judicial forumis plainly not

retroactive at all. See Hallowell, 239 U S. at 508 (statute that

“restored to the Secretary” prior unreviewable authority “takes
away no substantive right, but sinply changes the tribunal that
is to hear the case”); LaFontant, 135 F.3d at 160, 162, 165
(statute elimnating judicial review of adm nistrative order “is
not inperm ssibly retroactive because it does not attach new

subst antive | egal consequences to those proceedings,” in case

where agency denied discretionary relief) (enphasis in original).
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When Congress abrogated foreign terrorist states’ inmmunity
in 1996, plaintiffs benefitted froma new foreign policy in that
they were able to file a suit for which there woul d have been no
jurisdiction at the tine of their injuries. But given the well-
established | egal principles above, plaintiffs would reasonably
have understood that Congress could oust the courts of
jurisdiction if a change in the Nation’ s foreign policy so
required. The decision to disarmlrag and elimnate the Hussein
regine by mlitary force and the undertaking, in conjunction with
our mlitary partners, of responsibility for lraq’ s
reconstruction plainly qualify as a dramatic change in foreign
policy. Congress and the President were free, in order to
elimnate an obstacle to the Nation’s changed post-war foreign
policy goals, to termnate the district court’s jurisdiction over
plaintiffs’ clains by rendering 28 U.S.C. § 1605(a)(7)
“inapplicable” to Irag. Cf. Joo, 332 F.3d at 684-85 (1951 treaty
with Japan intended “to resolve matters arising fromWrld VWar I
wi t hout involving the courts of the United States”).

3. The District Court Was Obliged To Determine Its
Own Subject-Matter Jurisdiction

The district court next reasoned that “[e]ven if the
Presidential Determ nation operated to restore Iraq’s * * *
sovereign imunity in this case, the defense of sovereign
i munity could be asserted only by Iraq, not by the United

States.” JA 413. Under the FSIA, however, “subject matter

45



jurisdiction turns on the existence of an exception to foreign
sovereign inmunity.” Verlinden, 461 U S. at 494 n. 20; see 28

U S C 8§ 1330(a) (conferring jurisdiction only if the defendant
foreign state “is not entitled to immnity”). Accordingly, “even

if the foreign state does not enter an appearance to assert an

imunity defense, a district court still nust determ ne that
imunity is unavail abl e under the Act.” Verlinden, 461 U.S. at
494 n. 20 (enphasis added). Iraq’'s default thus would not even

permt, rmuch | ess conpel, the district court to avoid the
sovereign imunity questions raised by the enactnent of section
1503 and the promul gation of the Presidential Determnation.

The district court’s own reasoning on this point is
internally inconsistent. Despite asserting that “only” Iraq
coul d assert the “defense of sovereign imunity” (JA 413), the
district court also recognized that it remained under a
continuing “obligation” to determ ne subject-matter jurisdiction

“sua sponte” (JA 412), and it further recognized that 28 U. S. C

8§ 1330 “provides for original jurisdiction” only in cases where
the defendant foreign state “is not entitled to i Mmunity”

(ibid.). Those correct prem ses required the district court to
determ ne whet her section 1503 and the Presidential Determnation
divested the court of jurisdiction in this case, which the court

ultimately did in any event.
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4. The District Court Was Divested Of Jurisdiction
Over Claims Against The Iraqi Intelligence Service
And Saddam Hussein In His Official Capacity

Finally, the district court concluded that section 1503 and
the Presidential Determ nation affected the sovereign immunity
only of Iraqg, but not of the Iraqi Intelligence Service or Saddam
Hussein in his official capacity. JA 414-15. The district court
erred in attenpting to distinguish clainms against Irag from
cl ai ms agai nst one of its constituent agencies and from clai ns
agai nst one of its officers sued in his official capacity.

The Iragi Intelligence Service is obviously part of Iraq
itself. Because that agency conducts governnental as opposed to
commercial activities, it is treated as Iraq for all FSIA

purposes. See, e.d., Roeder, 333 F.3d at 234-35; Transaero, lnc.

v. La Fuerza Aerea Boliviana, 30 F.3d 148, 149-50 (D.C. Gr

1994). Moreover, even if the Iraqi Intelligence Service were a
nmere commercial “agency or instrumentality” of Iraqg, it would
still be treated as Iraq for purposes of both subject-nmatter
jurisdiction under 28 U.S.C. 8§ 1330(a) and i mmunity under 28

U S. C 88 1605-1607. See 28 U S.C. 8§ 1603 (defining “foreign
state” for these purposes to include “an agency or
instrunmentality of a foreign state”). To be sure, neither
section 1503 nor the Presidential Determ nation specifically
define what constitutes “lraq” for purposes of those provisions.

Nonet hel ess, ordinary usage strongly suggests that “lraq”
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i ncl udes the governnmental agencies through which that country
necessarily must function, and a contrary construction woul d make
section 1503 and the Presidential Determnation virtually
usel ess, not only as applied to 28 U.S.C. § 1605(a)(7), but also
as applied to all other terrorismbased provisions that Congress
and the President sought to make “inapplicable with respect to
lraq.”

Wth respect to Saddam plaintiffs sued himonly “in his
official capacity” as President of Iraq. JA 30. An official-
capacity claimagainst a governnent official is in substance a

cl ai m agai nst the governnent itself. See, e.q., Kentucky v.

G aham 473 U. S. 159, 165 (1985) (official-capacity suits
“‘“represent only another way of pleading an action against an
entity of which an officer is an agent,’” (quoting Mnell v. New

York City Dep't of Social Services, 436 U.S. 658, 690 n.55

(1978))). Accordingly, “a plaintiff seeking to recover danmages
in an official-capacity suit nust look to the governnent entity
itself.” 1d. at 166. To the extent that Iraq itself has
sovereign imunity agai nst the entry of damages judgnments, it
nmust al so have sovereign imunity agai nst what anmounts to exactly

the sane thing: the entry of damages judgnents, enforceable
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agai nst the state fisc, against officers sued in their official
capacities.?

II. THE UNITED STATES’ MOTION TO INTERVENE WAS A TIMELY
EFFORT TO PRESERVE THE ISSUE OF THE DISTRICT COURT’S
JURISDICTION FOR APPELLATE REVIEW

Wthin the time allowed by Fed. R Cv. P. 59(e), the United
States sought to intervene for the sole purpose of contesting the
district court’s jurisdiction to enter a nearly billion-dollar
default judgnent against Iraq. Despite recoghizing its own
continuing duty to consider subject-matter jurisdiction at that
stage of the case, the district court denied the notion to
I ntervene as untinely, unnecessary to protect the governnent’s
Interests, and unfairly prejudicial to the plaintiffs. The
district court's denial of intervention was error

A. The tineliness of an intervention notion is determ ned
“in consideration of all the circunstances, especially weighing
the factors of [1] tine el apsed since the inception of the suit,
[2] the purpose for which intervention is sought, [3] the need
for intervention as a neans of preserving the applicant’s rights,
and [4] the probability of prejudice to those already parties to
the case.” Snoke v. Norton, 252 F.3d 468, 471 (D.C. Cr. 2001).

Each of those considerations supports intervention.

2 Plaintiffs did not sue Saddamin his individual capacity.
Had they done so, any ensui nhg damages judgnent woul d have been
enforceabl e only agai nst his individual assets, rather than
agai nst the assets of lraq itself. See, e.q., Hafer v. Ml o, 502
U S 21, 25 (1991).
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1. In a case such as this one, “[t]ineliness is nmeasured
from when the prospective intervenor ‘knew or should have known
that any of its rights would be directly affected by the

l[itigation.”” Roeder, 333 F.3d at 233 (quoting National WIldlife

Federation v. Burford, 878 F.2d 422, 433-34 (D.C. Gr. 1989),

rev’'d on other grounds sub nom Lujan v. National Wldlife

Federation, 497 U S. 871 (1990)); see JA 406. The governnent

here filed its notion to intervene 75 days after the Presidenti al
Det erm nati on becane effective. On at |east two occasions, this
Court has ordered intervention given conparable waiting periods.

In National Wldlife Federation, the Court held that a district

court abused its discretion in denying as untinely a notion to
intervene filed seventy-three days after the party learned its
interests were at stake. 878 F.2d at 433-34 (stressing that

intervenor had “acted pronptly”). Simlarly, in Fund for Aninals

v. Norton, 322 F.3d 728 (D.C. Cr. 2003), the Court reversed a
deni al of intervention where the woul d-be intervenor filed its
notion within approximtely two nonths of learning that its
interests were at stake. 1d. at 734-35 (finding tineliness and
other intervention issues “not difficult at all”).

2. The United States sought to intervene solely for the
pur pose of contesting the district court’s subject-matter
jurisdiction. As the district court recognized (JA 412), it

remai ned under a continuing duty to consider subject-matter
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jurisdiction so long as its judgnment renai ned subject to further

revision. See, e.q., Mansfield, Coldwater & Lake Mch. Ry v.

Swan, 111 U.S. 379 (1884). Accordingly, the governnment’s
chal l enge to subject-matter jurisdiction, asserted within the
time period for filing a notion to alter or anend a judgnent
under Fed. R Cv. P. 59(e), was tinely as a matter of |aw.

The district court erred (JA 408) in anal ogizing this case

to NAACP v. New York, 413 U. S. 345 (1973), which held untinmely a

post -judgnent notion to intervene filed seventeen days after the
nmovant |earned that its interests were at stake. 1d. at 367. In
that case, the putative intervenor sought, post-judgnent, to
interject new nerits argunents into the case. See id. Moreover
the Suprene Court stressed that allowing intervention in that

el ection case could disrupt “rapidly approaching primary

el ections in New York” (id. at 369) and that the putative

I ntervenor could raise its objections by other neans (id. at

368). Neither of those circunstances is present here. Moreover,
despite the district court’s erroneous suggestion to the contrary
(JA 407-08), there is no general rule disfavoring post-judgnment
intervention. Even where nerits clains are at issue, nunerous

cases have approved post-judgnment intervention for the purpose of

pursui ng an appeal. See, e.qg., Bryant v. Yellen, 447 U S. 352,

366-68 (1980); United Airlines v. MDonald, 432 U S. 385, 395-96

(1977); Snoke, 252 F.3d at 471.
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3. Intervention here is essential for the United States to
protect its weighty foreign policy interests. The district court
erroneously suggested (JA 410-11) that the United States’
interests were adequately protected by its successful defense
agai nst the attachment of former lraqi assets attenpted in Acree
v. Snow. However, although the United States did have a clear
interest in protecting vested assets fromattachnment, it al so has
a distinct foreign policy interest in ensuring that our courts
give immedi ate effect to Iraq’s restored sovereign immunity. As
plaintiffs thensel ves have argued, “[e]ven if the Executive were
to return all of the blocked [now vested] assets to Ilraq * * *

t he judgnent would remain an obligation to be dealt with by any
new government of Iragq and a failure to neet that obligation
coul d mean substantial continuing |legal difficulties for the new
government.” JA 328. That is precisely why section 1503 and the
Presidential Determ nation made i nmmediately inapplicable to Iraq
not only terrorismbased attachnment provisions such as section
201 of TRIA, but also terrorismbased abrogati ons of sovereign
imunity such as 28 U.S.C. 8§ 1605(a)(7), and it is precisely why
the United States has a substantial foreign policy interest in
ensuring that courts adhere to those provisions.

Mor eover, al though the defense of inmunity may be lraq' s
(JA 413-14), the United States nonethel ess may intervene to

protect this Nation’s own foreign policy interests. For exanple,
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in Persinger v. Islamic Republic of lIraq, 729 F.2d 835, 836-38

(D.C. Cr. 1984), this Court held that the United States may
intervene as of right to raise jurisdictional and inmunity
def enses where, as here, a foreign governnent has failed to
appear and the United States’ own foreign policy interests are
inplicated. Simlarly, in Roeder, this Court described the
government interest supporting intervention not as “providing
Iran with a defense,” but as “upholding the Al giers Accords.”
333 F.3d at 232-33. Here, the United States’ own foreign policy
interest in upholding the Presidential Determ nation provides the
basis for its intervention.

Finally, the district court asserted (JA 411-12) that its

own “sua sponte” consideration of subject-matter jurisdiction

woul d adequately protect the United States’ interests. That is
mani festly incorrect. The district court has rejected the United
States’ jurisdictional contentions, and there is presently no
| ragi government in place that could raise those (or any other)
contentions on appeal. Gyven the court’s recognition that it was
obligated to resolve the jurisdictional questions in any event,
the denial of intervention here serves no purpose other than to
make appellate review nore difficult.

4. The district court erred in concluding (JA 415-16) that
intervention would prejudice the plaintiffs by “prol ongi ng

l[itigation that is now over.” As explained above, the court
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remai ned under a continuing obligation to consider its own

subj ect-matter jurisdiction, at |least during the tinme when the

j udgnment was subject to revision under Rule 59(e), and the court
did, in fact, pronptly consider and reject the jurisdictional
objections raised by the United States. Thus, the only further
risk to plaintiffs fromintervention would be the opportunity for
the United States to appeal to this Court, as a party, directly
fromthe judgnment against Irag. Such appellate review, pursuant
to 28 U S.C. 8 1291 and within the time frames provided by the
Federal Rules of Appellate Procedure, cannot constitute |egal
prej udi ce.

B. In addition to its tinmeliness ruling, the district court
denied intervention as a matter of right on the ground that the
United States’ interests were adequately protected (JA 410-12),
and it denied perm ssive intervention on the ground that
plaintiffs would suffer prejudice (JA 416). For the reasons
gi ven, those rulings are no nore sustainable as freestandi ng
hol di ngs on intervention than they are as conponents of the

court’s erroneous tineliness holding.
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CONCLUSION
For the foregoing reasons, this Court should reverse the
district court’s denial of the United States’ notion to
i ntervene, vacate the district court’s July 7 default judgnent,
and remand the case with instructions to dismss for |ack of
subj ect-matter jurisdiction.
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