NOTICE OF ARBITRATION AND STATEMENT OF CLAIM
UNDER THE ARBITRATION RULES
OF THE
UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW
AND
THE NORTH AMERICAN FREE TRADE AGREEMENT

BETWEEN:
STANLEY COE AND JULIE COE (née ARNILL)

Claimants / Investors

- AND -

THE GOVERNMENT OF THE UNITED STATES OF AMERICA

Respondent / Party

Pursuant to Article 3 of the United Nations Commission on International Trade Law
(“UNCITRAL”) Rules of Arbitration (Resolution 31/98 adopted by the General Assembly on
December 15, 1976) and Articles 1116 and 1120 of the North American Free Trade Agreement
(“NAFTA”), the Claimants initiate recourse to arbitration.



.

A. DEMAND THAT THE DISPUTE BE REFERRED TO ARBITRATION

Pursuant to Article 1120(1)(c) of the NAFTA, the Claimants hereby demand that the dispute
between them and the Respondent be referred to arbitration under the UNCITRAL Rules of
Arbitration.

B. NAMES AND ADDRESSES OF THE PARTIES

Claimants/Investors: Stanley Coe and Julie Coe
Coe Farms
R.R. #2
Shelburne, Ontario
LON 1S6

Respondent/Party: Government of the of the United States of America
Executive Director
Office of the Legal Advisor
United States Department of State
Room 5519
2201 C. Street NW.
Washington, D.C.
20520

C. REFERENCE TO THE ARBITRATION CLAUSE OR THE SEPARATE
ARBITRATION AGREEMENT THAT IS INVOKED

The Claimants invoke Section B of Chapter 11 of the NAFTA, and specifically Articles 1116,
1120 and 1122 of the NAFTA, as authority for the arbitration. Section B of Chapter 11 of the
NAFTA sets out the provisions agreed upon concerning the settlement of disputes between a
Party and an investor of another Party.

D. REFERENCE TO THE CONTRACT OUT OF OR IN RELATION TO WHICH
THE DISPUTE ARISES

The dispute arises from measures adopted and maintained by the Government of the United
States of America (“U.S.”), banning the sale of live cattle from Canada, which have caused harm
to the Claimants as Investors in the North American Free Trade Area, contrary to its obligations
under Article 1102(1) of the NAFTA.
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THE GENERAL NATURE OF THE CLAIM AND AN INDICATION OF THE
AMOUNT INVOLVED

The Investors and their Investments

1.

Stanley Coe and Julie Coe are Canadian citizens. The Investors are equal partners in an
unregistered enterprise known as Coe Farms, located in Shelburne, Ontario. Proof of the
nationality of each Claimant is attached at Appendix I.

Through their investment, the Investors operated a cattle feeding businesses. They would
typically fed 300 to 400 head of cattle, utilizing the full capacity of their two barns. In
addition, the Investors were in the midst of construction of a new, 250 head capacity barn
in May 2003, which would have been ready for operation by the fall of that year. Instead,
on May 20, 2003, the U.S. banned the shipment of cattle across the Canada-U.S. border.

The border closure seriously disrupted the functioning of the Investors’ business model
and greatly decreased the value of the equity they held in their inventory. They have
continued to feed cattle but they get little more per pound for a finished animal than they
paid for it; which means that they are essentially fattening them for a loss. Their
inventory is dramatically decreased, down to approximately 100 head. Moreover, despite
their best efforts, the Investors’ herd continues to decrease in size, as the effects of the
border closure continue to destroy the conditions that existed in the North American
market prior to May 2003.

The open continental market, upon which the investors relied to sell 100% of their
product, was guaranteed by the U.S. through its ratification and implementation of the
Canada-U.S. Free Trade Agreement (“FTA”) in 1989, and its recommitment to that open
market with the ratification and implementation of the NAFTA in 1994.

THE NORTH AMERICAN CATTLE INDUSTRY - AN INTERDEPENDENT
AND FULLY INTEGRATED, CONTINENTAL MARKET

The United States and Canada have an integrated North American cattle, beef
and feed market ..."'

There is extensive integration at every level.

I believe that as quickly as possible young cows ought to be allowed to go across
our border. | understand the integrated nature of the cattle business.’

! Report of the Canadian Delegation of the Canada-United States Inter-Parliamentary Group, March 15 to 17, 2004.
2 Caswell, Julie A. and Sparling , David. Risk Management in the Integrated NAFTA Market: Lessons From The
Case of BSE. Commissioned paper presented at the First Annual North American Agrifood Market Integration
Workshop, Cancun, Mexico, May 2004, p. 7. (“Risk Management”). See http://www.farmfoundation.org/naamic/
cancun/sparlingpres.pdf.

3 President George W. Bush quoted in "Bush Tells U.S. Officials to Hasten Beef Resolution", Financial Post, p. FP4,
December 1, 2004.


http://www.farmfoundation.org/naamic/cancun/sparlingpres.pdf
http://www.farmfoundation.org/naamic/cancun/sparlingpres.pdf
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Since May 20, 2003, the Claimants have been unable to carry on their normal business
operations because of a prohibition on the shipment of their livestock to businesses
located within the United States’ portion of the North American Free Trade Area. Such a
prohibition (hereinafter referred to as “the border ban”) is both contrary to the Claimants’
rights to national treatment under NAFTA Article 1102(1) and contrary to sound science
and logic within the context of the North American market for cattle and beef.

The North American market for live cattle and beef is interdependent and fully
integrated, particularly as between its Canadian and American segments. The American
Meat Institute (AMI) states that the Canadian and U.S. segments are "mirror images"* of
each other, with governments and consumers relying upon the integrity of the effectively
unified production, marketing and regulatory systems found in both countries. Canada
and the United States promoted and protected the development of such continental
markets with the establishment of the Canada-United States Free Trade Agreement
(“FTA”) in 1989, followed by the NAFTA in 1994.

The Claimants relied upon the promise of the North American Free Trade Area, and the
continental market in beef and cattle which it promised, when they invested their hard
work, money and lives into it, watching their businesses flourish — until May 20, 2003.
On that date, the U.S. Government embarked upon an arbitrary and discriminatory
process that has barred access to that interdependent and integrated market to the
Investors. The Investors submit that by closing the border to the entry of Canadian-based
livestock (as of May 20, 2003) and keeping it closed for nearly two years, the U.S.
Govermsnent caused great and unnecessary harm to their investment in the integrated
market.

Following the advent of the FTA and NAFTA North American cattle and beef production
has become increasingly interdependent and integrated, reflected in continent-wide sales
and shipments of all types of cattle and beef, and in cross-border investments in slaughter
facilities.® Over the past two decades, North America has thus become a major player in
world cattle and beef production, with the industry integrated at every level, from
production through the markets for end use.

* See: AMI Press Release, 30 December 2004;

http://www.meatami.com/Template.cfm?Section=Home&template=PressReleaseDisplay.cfm&PressReleaseID=224

8&News=Y, accessed 14 January 2005.

> J. Patrick Boyle of the AMI stated:
Once the toothpaste leaves the tube, as the saying goes, there's no amount of wishful thinking or
heavy-handed coercion that's going to force it back in. This is also true for the evolutionary, and
revolutionary, changes that have taken place over the last 20 years in trade harmonization and
agricultural practices between the United States and Canada.
(...)The beef industries in the U.S. and its northern neighbor have become so alike in recent years
that it's nearly impossible to differentiate between the two, outside of political jurisdictions. In
fact, the cattle not only come from the same gene pool, but are raised under nearly identical
conditions, fed virtually the same feed and handled under the same regimens.

See: http://www.billingsgazette.com/index.php?id=l&display=rednews/2004/11/06/build/opinion/40-guest-

op.inc.

" A Look at Rising Cattle and Beef Trade in North America", Monica Castillo (May 2, 2003) FAS Online.


http://www.meatami.com/Template.cfm?Section=Home&template=PressReleaseDisplay.cfm&PressReleaseID=2248&News=Y
http://www.meatami.com/Template.cfm?Section=Home&template=PressReleaseDisplay.cfm&PressReleaseID=2248&News=Y
http://www.billingsgazette.com/index.php?id=l&display=rednews/2004/11/06/build/opinion/40-guest-op.inc
http://www.billingsgazette.com/index.php?id=l&display=rednews/2004/11/06/build/opinion/40-guest-op.inc
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0. Moreover, as the Canadian International Trade Tribunal (CITT) has noted, “long before
the FTA and the NAFTA, the Canadian and United States cattle and beef industries were
functioning as integrated industries.”” This degree of interdependence and integration,
and its concordant flow of cattle across borders, has previously raised protectionist
interests on the part of certain U.S. cattle producers, particularly in the States of Idaho,
Washington and Montana. As the CITT has noted, approximately five years ago the
ever-increasing level of competition spurred by such integration gave rise to a
protectionist movement of U.S. Investors, described in more detail below, who have
actively pursued litigation to curtail, and even roll back, this process of integration.

10.  The low-cost factors of production found in many areas of Canada has allowed Canadian
producers to expand their share of the continental market through increased sales of
feeder cattle, live cattle and beef to industry members located in the United States.® Such
shipments from Canadian-based producers have thus become an integral input for US
based feedlots and beef processing facilities throughout the United States. Similarly,
Canadian feedlot operators and slaughter plants have obtained significant amounts of all
of the above classes of cattle from producers based in the United States. Significant
quantities of beef have also been shipped between market participants across the Canada-
US border based purely upon market factors, such as price and geography. This
conclusion was apparent soon after the NAFTA was implemented:

Canadian cow-calf operations supply some of the young stock to U.S. producers,
but the major movement is from backgrounders to U.S. feedlots or from feedlots
to U.S. processing facilities. This trade has advanced to the point that U.S.
feedlots, particularly in the northwestern states, are dependent on Canadian
cattle for their normal operations.’

The fact that so many U.S. meat packers have reduced or shut down their operations
since the border ban was imposed, is testament to the integrated and interdependent
nature of the industry, particularly ten years after the coming into force of the NAFTA. '

Indicators of Integration

11. Certain key market indicators demonstrate the interdependence and integration that
existed prior to the implementation of the border ban. These indicators include:

e Volume and value of cattle shipments between Canada and the United
States;

e Volume of the intra-continental trade in feeder cattle;

e Grade Standards; and

e Parallelism in price.

" Competitiveness of the Canadian Cattle and Beef Industries in the North American and World Markets
(Government of Canada, Canadian International Trade Tribunal).

¥ See footnote 2.

? Ibid, p. 8.

1 http://www.pbs.org/newshour/bb/canada/jan-june05/beef 3-3.html.


http://www.pbs.org/newshour/bb/canada/jan-june05/beef_3-3.html
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Observance of these key factors in analysis of economic integration led a team of
agricultural economists to conclude that the current restrictions on cattle shipments has
caused considerable economic damages in both Canada and the United States:

The United States (US) and Canadian cattle and beef industries were highly
integrated prior to closure of the border to live animal trade in to the US
following the May 20, 2003. Harmonized cattle and beef trade between US and
Canada provided substantial economic benefits to both countries prior to this
event. The US imposed border restrictions prohibiting exports of Canadian cattle
and beef to the US. These restrictions have caused a substantial decline in
availably supply of slaughter cattle for US packers. The impacts of these border
restrictions on slaughter cattle flow were much greater in particular regions of
the US where packing plants relied heavily upon Canadian cattle imports for
capacity utilization.**

Volume of the Intra-Continental Trade in Beef

13.

14.

15.

16.

The North American cattle industry could be described as being composed of the
following tiers: slaughter cattle, cattle for further feeding, and breeding cattle. All cattle
are eventually slaughtered, and, therefore, the slaughter mix itself includes two broad
groupings, commonly referred to as the trade as “fed cattle” and “non-fed” cattle. The
former consists of younger steers and heifers, fed for the express purpose of beef
production. The non-fed segment consists of breeding animals that have been culled
from breeding herds and former dairy cattle. There is also a cross border trade in both
commercial and purebred animals for breeding, as well a significant trade in dairy heifers
for both milk production and breeding. Additionally, the trade in breeding stock includes
significant trade in germ plasm (e.g., semen and ova). For each of these tiers, the market
for the relevant goods and services is continental in scope.

Since 1989, all classes of cattle had been crossing the border unhampered by tariffs or
quotas. A majority of these cattle do not enter the herds of domestic investors for long
periods of time (as contrasted with breeding stock). The product also enters into the post-
slaughter processing, merchandising and consumption continuum, further evidencing a
high degree of interdependence and integration.

There are two broad classes of live cattle being produced and shipped between and
among U.S. and Canadian investors for slaughter. Fed cattle'? outnumber non-fed cattle'
by a ratio of approximately 10 to 1.

The following two graphs illustrate the proportion of total production (by number of
head) that has been shipped live for slaughter to industry members located in U.S.

' Ted Schroeder and John Leatherman, December 28, 2004.

12 Fed cattle includes youthful steers and heifers that are normally fed out in feedlots which are finished and readied
for slaughter between 18 months to two years of age.

1 Non-fed cattle includes surplus breeding stock which normally consists of culled beef and dairy cows and bulls.



annually since 1970."

17.  Non-fed cattle shipments from Canada to the United States for slaughter (Graph 1) have
followed a steep growth trend: rising from negligible levels in the 1970’s to one third of
total Canadian production in the 1990°s and further to 43% in 2002, before dropping to
zero after May, 2003. These shipments are “net shipments” because on numerous
occasions significant numbers of cattle, particularly fed cattle, have been shipped from
the United States for slaughter in Canada.

Graph | - Percentage of Canadian Non-Fed Cattle Shipped Live for
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18. In Graph |1, the net live shipments of fed cattle from Canadian producers to slaughter
establishments located in the United States is displayed. Again, the shipments increase
from negligible amounts in the early 1970’s to over 25% in 1995 and 1996. Though the
percentage eases after 1996 due to a rapidly expanding Canadian domestic slaughter, it
still settles at the 15% to 20% range. As in the earlier graph, it falls immediately to zero
after May 20, 2003.

' Graphic illustrations and data were compiled by Mr. Charles A. Gracey, P.A.G., B.S.A., M.S.A., former
Executive Vice-President of the Canadian Cattlemen’s Association. Sourced from CANFAX, a market information
service of Canadian Cattlemen’s Association and instituted during Mr. Gracey’s tenure.

Graph 1’s representation is determined by the following formula: Total live exports of fed cattle for immediate
slaughter in the US/((Total domestic fed cattle slaughter) + (Total live exports of fed cattle for immediate slaughter
in the USA)) expressed as a percentage. The same formula applies to non-fed cattle. Source: Domestic slaughter -
Canadian Beef Grading Agency; Live slaughter exports - Statistics Canada and Agriculture Canada.

Sourced from CANFAX, a market information service of Canadian Cattlemen’s Association and instituted during
Mr. Gracey’s tenure. All further graphic depictions are also sourced from CANFAX.



Graph Il - Percentage of Canadian Fed Cattle
Shipped Live for Slaughter to Locations in the United States
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19.  In addition to the free and integrated movement of slaughter cattle between Canadian and

U.S Investors, there has always been a considerable amount of intra-continental trade in
feeder cattle and feeder calves. There is a strong two-way trade in these classes of cattle
and the Graph displays net trade. Such net shipments from Canada have ranged from as
low as —3% to as high as +14% of total Canadian production."

' The formula that determines this annual number is: (Net feeder cattle and calf shipments)/Total Disposal of Steers
and heifers in the year.
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Graph Ill - Percentage of Feeder Cattle Shipped from
Canada to the United States
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In recent years, shipments of beef from Canada to the United States have eclipsed live
cattle shipments in terms of tonnage. The tonnages of slaughter cattle shipments are
represented in carcass weight equivalents so as to standardize between live cattle and
product. Graphs IV and V demonstrate the flow of slaughter cattle and beef products
between businesses in Canada and the United States. The two graphs reveal the
significant and growing trade from especially Canada to the United States in cattle and
product.
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Graph IV - Net Live Slaughter Cattle Shipments
from Canada to the United States (1970 to 2004)
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Graph V- Intra-Continental Shipments of Beef (1970 - 2004)
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Graph V depicts the dramatic changes which have occurred in the disposition of
Canadian beef production over the past quarter century.'® In the decade from 1970 to
1980, 90% or more of Canadian beef production was consumed in Canada and the
balance was shipped to locations within the U.S. either as live slaughter cattle or as beef.
Such total shipments reached roughly 10% of Canadian production by 1980. Between
1980 and 1990, however, the proportion of production that was shipped to locations in
the U.S. more than doubled to about 25%, with live slaughter cattle accounting for about
60% of the total tonnage.'’

As Canadian beef production expanded rapidly after 1989, a rapidly declining proportion
of total production remained in Canadian territory. By 2000, tonnages shipped to
locations within the United States alone essentially mirrored declines in the production
being consumed in Canada. At the same time, exports to third markets approached 10%
of total production. These trends were severely interrupted on May 20, 2003, with the
complete cessation of all live cattle and beef shipments from producers located in Canada
to producers and packers based in the United States. As will further be addressed, beef
from cattle aged under 30 months was permitted to cross the United States border after a
decision was made by the United States to do so in August, 2003.

The disposition of Canadian beef in the Canadian market declined from over 90% in the
1970’s to only 40% in 2002. This is evidence of a dramatic evolution of the industry,
from one, which had been based on national, political lines to one based upon economic
and market factors.

Grading Equivalency

24.

The Canadian grading system is equivalent to the U.S. grading system. In fact, the
Canadian Beef Grading Agency adopted the United States Department of Agriculture
("USDA") Marbling standards for their official use in 1997. Both industries have a
substantially similar prime grade: ‘USDA Prime’ and ‘Canada Prime.” The ‘USDA
Choice’ grade is the equivalent of the ‘Canada AAA’ grade and the ‘USDA Select’ grade
is equivalent to ‘Canada AA’. In 2004, 52.6% of carcasses graded in the United States
were graded ‘USDA Choice’ while 47.7% of Canadian carcasses were graded ‘Canada
AAA. In addition, 35.5% of U.S. carcasses were graded ‘USDA Select’ while 46.9% of
Canadian carcasses fell into the equivalent ‘Canada AA’ grade. This similarity and
uniformity in grading practices and statistics further demonstrates the equivalent quality
of Canadian and U.S. finished cattle.'®

'® The denominator in this equation is in all cases the total annual production of beef expressed as carcass weight
and, as such, includes each of the components in the chart, namely, domestic slaughter, net live animals exported for
immediate slaughter, beef exported to the US and beef exported to the rest of the world. The sources of this data
have already been mentioned above. They include official data on domestic slaughter and on live cattle and beef

exports.

7 In 1990, with the establishment of the Canadian Beef Export Federation, some modest export diversification into
third markets occurred. Very small quantities of beef were shipped to third markets referred to in this graph as Rest
of World (“ROW?”) until the Canadian Beef Export Federation became an active force after 1990.

'8 Canadian Beef Grading Agency, and C. Gracey.
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The evidence above highlights the creation of the continental market in cattle in the North
American Free Trade Area. This single cattle industry was supported and underpinned
by the political framework promised by the FTA and then followed with the NAFTA.

Price relationships and “Basis”

26.  Prior to the imposition of the border ban, the price for producers across the continent was
normally set by recourse to the daily fluctuations of the Chicago Mercantile Exchange,
the largest commodities market in the world. Similarly, long-term price relationships
between various classes of cattle and for beef, confirm — beyond any doubt — that a very
high degree of market interdependence and integration exists between and among the
Canadian and U.S. Investors in it. In fact, the flow of cattle and beef among Canadians
and U.S. is merely a physical manifestation of a high degree of market integration and
interdependence. For all practical purposes, a single North American herd was created.

27. As Graph VIl demonstrates, a dramatic and abrupt price divergence immediately
followed May 20, 2003. This divergence plainly indicates the reliance of many Canadian
Investors on unfettered access to U.S. consumers. '’

Graph VII - Steer Prices Calgary vs. US Mid West (1980 - Sept 2004)
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As set out in more detail below, pursuant to NAFTA Article 1102(1), the Claimants are
guaranteed national treatment as North American investors. In the context of a fully

interdependent and integrated market, denial of national treatment is antithetical to both
the letter and the spirit of the NAFTA.

' Price convergence in 2004 was as a result of an increase in packing plant capacity in Canada.
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BACKGROUND ON THE NORTH AMERICAN CATTLE INDUSTRY

The commercial industry is basically composed of four groups: “cow-calf producers”;
“backgrounders”; feedlot operators; and processors (i.e., “slaughter plants”). Cow-calf
producers normally breed and raise beef cattle until they attain an appropriate weight for
sale as feeder cattle to backgrounders and/or feedlot operators. On most farms, the cow-
calf production process takes place exclusively on open pasture where the cattle graze
and calves nurse until they reach a weaning weight of 400 to 600 pounds at
approximately 6 to 7 months of age. The Investors in this part are engaged in the cattle-
feeding segment of the industry.

After weaning, calves are "over-wintered" on hay and silage-based diets until their weight
increases to about 800 pounds. This phase is known as "backgrounding” and can be done
by the cow-calf producer, a middleman known as a “backgrounder”, or by a feedlot
operator. The backgrounding process can take place either in a feedlot or on pasture
land.

Feedlot operators purchase feeder cattle or weaned calves from both cow-calf producers
and backgrounders after they have attained a weight desired by the feedlot operator. At
the feedlot, the animals are “finished” (i.e., fed to their slaughter weight) on a
scientifically determined diet of silage, grain, and protein. The slaughter weight differs
from breed to breed, ranging from approximately 1,250 pounds to as much as 1,700
pounds. This high-energy ration normally consists of at least 75% grain and 25% silage
(such as hay, barley or corn silage). Most feedlot operators grow their own silage and
purchase the remainder of their feed (i.e., the protein ration, such as barley or corn) from
grain farmers and feed manufacturers located in either Canada or the United States, a
further sign of an integrated market.

Depending on the method of production, these fed cattle are finished and made ready for
market. They are then sold to slaughter plants for processing and further fabrication.
Prior to May 20, 2003, feedlot operators were able to offer cattle and receive bids from
both Canadian and U.S. plants.

Prior to May 20, 2003, transportation costs determined where feedlot operators sold their
livestock for processing. Feedlot operators normally sell their finished cattle to processors
located within a limited geographic range of approximately one or two days’ travel by
truck. The range is dictated by the degree to which an animal can be expected to lose
weight, or “shrink” while in transport. Pre May 20, 2003, whether the slaughter house
was located in Canada or in the United States was of no consequence to the seller or
buyer.

Larger feedlot operators typically maintain possession of their animals until they are
delivered to the processor, whereas smaller operations sometimes transfer possession of
their animals (or sell them based upon a pre-arranged commission arrangement) through
agents (also known as “order buyers”). Agents are normally engaged in the purchase and
sale of animals to and from feedlot owners (i.e., before and after feeding). Once the
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processors have slaughtered the cattle, they sell beef to wholesalers, large retailers and
restaurant chains in both Canada and the United States.

The structure of the industry can accordingly be summarized as follows:

‘ Cow-calf Operators ‘

|

‘ Backgrounder |

|
‘ Feedlot Operators ‘

|

‘ Processors ‘

!
Fast Food Restaurants & Grocery Chains and

Export

An abundance of inexpensive grain and suitable geographic and climate conditions —
combined with the economic certainty promised in the FTA, and later in the NAFTA —
permitted particularly rapid development of cattle production for large-scale feedlot
operations in the western provinces of Canada. In the context of the integrated and
interdependent market, cattle producers, such as the Claimants, were able to leverage
their natural competitive advantage of abundant and suitable land, as well as climatic
conditions, to take advantage of the solid infrastructure, which they have built up over the
past decade and a half of free trade. All Canadian cattle producers have relied heavily
upon regionalized transportation links and unfettered access to regional markets, found
partially or completely in U.S. territory, for their livestock businesses to mature and
grow.

In recent years, much of the movement shifted from west to east to north and south
within the North American Free Trade Area as a result of the costs of transportation and
geography. Economic efficiency accordingly dictates that finished cattle from Western
Canada will generally move south and west to satisfy western U.S. demand, while
finished cattle and beef products move both north and south between the population
centers of eastern Canada and the Eastern and Midwestern United States. Because of the
economies of scale enjoyed by western Canadian producers, feeder cattle (i.e., stockers)
not only moved south and west, but also east to cattle feeders in Eastern Canada.

The economic interdependence and integration which the United States and Canada
abetted with the FTA, and completed with the NAFTA, resulted in a wholly and
completely-integrated continental market for live cattle and beef, dictated exclusively by
market efficiencies, rather than artificial political barriers. Given the close proximity of
the vast majority of Canada’s population to the U.S. border, Canadian cattle and beef
production naturally expanded over the intervening years to meet the strong demand
coming from all corners of the United States. By 1999 shipments of live cattle from
Canada accounted for approximately 10% of all live cattle production in the territory of
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the United States, with a similar percentage of Canadian-origin beef being consumed by

US consumers.

38. Unfettered access to the U.S. market has been of particular significance to feedlot
operators such as the Claimants since the FTA came into effect in 1989. Alberta cattle
"on feed" inventory has grown by over 70% to 1.6 million head since that time, making
Alberta the fourth largest beef region in North America (after Texas, Kansas, and
Nebraska).?' Prior to May 20, 2003, the price for live cattle, (whether of Canadian or
U.S. origin) was based on supply — demand forces operating in the North American
market. Prices were directly responsive to the index price set in Chicago’s Mercantile
Exchange. In the context of the integrated market, the relevant factor is the processor’s
“offer price” as adjusted to reflect the applicable exchange rate and transportation costs.

The Canada — U.S. border was simply not a factor.

39. For beef industry investors located in central areas of North America (such as Quebec,
Ontario, Michigan, Ohio, Indiana or Illinois), a limited number of processors could fall
within an acceptable transportation range. Such processors in Canada included: X-L Beef
in Moose Jaw, Saskatchewan; Better Beef Ltd. in Guelph, Ontario; Holly Park Meat
Packers Inc. in Palgrave, Ontario; Levinoff Meats Ltd. in Montreal; Norwich Packers in
Norwich, Ontario; and Corsetti Meat Packers in Toronto, Ontario. U.S.-based processors,
such as: Packerland Packing Company in Green Bay, Wisconsin; Moyer Packing
Company in Souderton, Pennsylvania; and IBP, Inc. in Dakota City, Nebraska, offer far
greater processing capacity, thus extending their purchasing reach much further than

smaller, local packers could.

40. For many centrally-located beef industry investors, whose operations are typically much
smaller than those located in Western states and provinces, it is common to use either
sales agents or satellite-based auction markets to capture a continent-wide market (for
calves, yearlings, “backgrounded” cattle and finished cattle). Without access to all
available buyers of live cattle under thirty months,? the Claimants have suffered deep
losses, which — even after being partially offset by emergency financial assistance from
Canada’s federal government and provincial governments — threaten the viability of their

business.

41. On May 20, 2003, it is estimated that there were over 200,00023 live feeder and breeding
cattle in the United States of Canadian origin. Investors who owned these animals were
not and have not been affected by U.S. measures related to the May 20, 2003, border
closing. This U.S. measure created severe economic damage to the Claimants but was
implemented in spite of the fact that isolated cases of BSE created minimal risk and that

that risk was a North American issue with respect to what is a North American herd.

2 Rita K. Athwal, Integration of Canadian and U.S. Cattle Markets (Statistics Canada: Ottawa, 2002) at 3.
*l CANFAX www.canfax.ca. (CANFAX is the Canadian cattle marketing agency in Canada.)
22 As described below, on August 4, 2003, the U.S. permitted boneless beef processed from cattle under thirty

months in age to be imported into the country from Canada. X-L Beef in Canada was never licensed to export the

kind of beef to the U.S. and accordingly is mostly slaughtering older cows at this time.
2 CANFAX www.canfax.ca and Statistics Canada report.
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RESPONSE TO BOVINE SPONGIFORM ENCEPHALOPATHY (""BSE")

There is no reason to believe that there is any food safety risk with Canadian
beef.*

Over the past decade, there have only been four cases of BSE throughout the whole of
North America. There have been two in 2003 — one in Alberta, and one in Washington
State as well as two in Alberta in January, 2005.% As concluded by international experts
on BSE, it is likely that a small number of future cases could be discovered elsewhere in
North America, until such time as the governments’ harmonized feed bans have purged
the continental herd of the — albeit negligible — risk that may remain in older cattle (fed
prior to, or shortly after, the feed bans were put into place in August 1997).%

BSE is a form of transmissible spongiform encephalopathy (TSE) in bovine species. It is
a fatal neurological disorder associated with an abnormal natural protein known as a
prion. Scientists are unsure of the cause of BSE, but it is not contagious and therefore not
considered by health authorities to be a serious threat to human or animal health in North
America.”’

It is generally accepted that the cause of BSE is dietary exposure to feedstuffs containing
infected meat and bone meal (MBM).*® Consequently, in August, 1997, Canada and the
U.S. both imposed bans on the production of cattle feed using rendered protein products
from ruminant animals (cattle, sheep, goats, bison, elk or deer) to other ruminants. More
recently, both countries began requiring the removal of certain tissues, known as
“specified risk materials” (SRM), from human food at the time of slaughter. Specified
risk materials are tissues that, in BSE-infected cattle, could contain the agent that may
transmit the disease.”

BSE is an unusual disease in that the time between an animal’s exposure to the disease
and the onset of clinical signs ranges from three to six years. Animals with BSE may
show a number of different symptoms, including nervous or aggressive behaviour,
abnormal posture, lack of co-ordination or difficulty in rising from a lying position,
decreased milk production, and weight loss despite an increased appetite. These
symptoms may last for a period of two to six months before the animal dies.

Variant Crutzfeldt-Jakob disease (vCID) is a rare and fatal human neurodegenerative
condition classified as a transmissible spongiform encephalopathy. vCJD is a new disease
that was first described in March, 1996. vCJD is strongly linked with exposure to the

** USDA Secretary Ann Veneman, “U.S. gives no hint of beef ban's end” Globe and Mail, 11 July 2003, A3.
> This statement refers to the spontaneous occurrence of the disease in cattle native to the continent.

*% Harvard Risk Assessment http://www.aphis.usda.gov/Ipa/issues/bse/bse_Harvard.html; CFIA
http://www.inspection.gc.ca/english/anima/feebet/rumin/revexa/revintroe.shtml.

T USDA Final Rule on BSE http://www.aphis.usda. gov/lpa/pubs/fsheet faq notice/fs ahbse minrisk.html.
% http://www.oie.int/eng/maladies/fiches/a_B115.htm.

¥ In diseased animals, the infective agent is concentrated in certain tissues such as the brain and spinal cord.


http://www.aphis.usda.gov/lpa/issues/bse/bse_Harvard.html
http://www.inspection.gc.ca/english/anima/feebet/rumin/revexa/revintroe.shtml
http://www.aphis.usda.gov/lpa/pubs/fsheet_faq_notice/fs_ahbse_minrisk.html
http://www.oie.int/eng/maladies/fiches/a_B115.htm
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BSE agent.™ It is significant that as of January 7, 2005, there have been no known cases
of vCJD in Canada and/or the United States that have been attributed to the consumption
of beef in Canada or the United States. There has been one case in Canada and one case
in the United States, each one attributable to the deceased’s living in the United Kingdom
during the outbreak, in which there were millions of cases of BSE. In any event, there
have only been 153 suspected or confirmed cases of vCJD in the world, and trends show
a decline in the incidence of vCID.?!

The Office International des Epizooties ("OIE") collects the most recent scientific
information with the aim of updating the international standards published in the OIE
Code called the Terrestrial Animal Health Code (the "Code"). The Code is a guide to
assist OIE Member Countries in developing their animal health measures applicable to
imports and exports of animals and animal products to protect public and animal health
while avoiding unjustified sanitary barriers.**

With respect to BSE, Chapter 2.3.13 of the Code provides recommendations to manage
the human and animal health risks associated with the presence of the BSE agent in
cattle. The present OIE Code has never suggested a total embargo of animals and animal
products coming from BSE infected countries.*

The Canadian Response to BSE in May 2003

49.
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The Canadian food supply remains safe and that our system is effective and
sensitive - just as it was designed.

The Claimants note that the OIE is on record as indicating that its international standards
with regard to BSE have been misunderstood and could be commandeered by
protectionists. It has accordingly warned against “using the Code to create justified
sanitary barriers.”*’

The OIE has suggested that member countries “ ... consider the obligations under the
World Trade Organization-Sanitary and Phytosanitary Agreements (WTO-SPS), whereby
the importing country cannot be more trade-restrictive than necessary to achieve the
desired national level of protection, and that its measures must not be different from those
applied to products within the domestic market.”*

The OIE warns against the use of trade-disrupting measures:

Except for short trade suspensions during the investigation period following a

30

www.who/int/mediacentre/factsheets/fs180/en/print.html.

1 www.cjd/ed.ac.uk/figures.htm; and http://www.cjd.ed.ac.uk/vcjdq.htm.

32 http://www.oie.int/eng/normes/mcode/en_sommaire.htm.

3 http://www.oie.int/eng/press/en_031002.htm.

3 Statement by Canada to Meeting of the WTO Committee on Sanitary and Phytosanitary Measures, Doc. No.
G/SPS/GEN/415, 23 July 2003, at para. 6.

3 The OIE Standards on BSE: A Guide For Understanding And Proper Implementation, January 2004.

3 1bid.


http://www.who/int/mediacentre/factsheets/fs180/en/print.html
http://www.cjd/ed.ac.uk/figures.htm
http://www.cjd.ed.ac.uk/vcjdq.htm
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new epidemiological event, it is of particular concern to the OIE that many
countries apply trade bans when an exporting country reports its first case of
BSE, without having conducted a risk analysis as described in the Code. Such
situations penalize countries with a good and transparent surveillance system for
animal diseases and zoonoses, and which have demonstrated their ability to
control the risk identified. This may resu