Information Paper Prepared by the Delegation of the United States

The 1993 Hague Intercountry Adoption Convention:

Status of and Concepts Underlying U.S. Federal Implementing Legislation

I - Introduction


Family law in the United States is generally established in the laws of the respective U.S. states and other political subdivisions. The U.S. federal government and the courts of the federal court system do not traditionally administer the laws governing adoptions.


The 1993 Hague Convention, once it enters into force for the United States, imposes new requirements at the U.S. federal level with regard to adoptions to and from other Hague Convention party states. Accordingly, U.S. law and practice with regard to such adoptions will become more uniform throughout the United States than it is at present.

II - Status of the Convention and Implementing Legislation in the United States


During the first years after the final text of the Convention was adopted at The Hague in May 1993 the U.S. federal government and national adoption organizations in the United States disseminated information concerning the purpose, requirements and safeguards of the Convention. Increased understanding of the Convention led to support for U.S. ratification.


In the mid-1990s, the federal government prepared implementing legislation designed to ensure the full and uniform application of the Convention throughout the United States.  In mid-1998, President Clinton transmitted the Convention to the U.S. Senate for the advice and consent to U.S ratification required by the U.S. Constitution before the United States could ratify the Convention.  The Department of State transmitted the implementing legislation proposed by the Administration to the U.S. Congress (Senate and House) at about the same time.   While the Administration bill was never itself introduced in Congress for consideration and enactment, separate bills largely patterned after the Administration-proposed bill were introduced in the Senate and House.  In summer 2000, both houses of Congress had passed bills with relatively minor differences that were finally resolved in the implementing legislation that was passed by both Houses in late September 2000 and approved by the President on October 6, 2000. The Senate has given advice and consent to U.S. ratification of the Convention.

During the next 2-3 years, the U.S. federal government -- primarily the U.S. Department of State and the Immigration and Naturalization Service (INS) -- will be taking the steps necessary for the United States to implement the Convention when it enters into force for the United States.  These steps, necessary for the United States to ratify the Convention, include:

· establishment and staffing the U.S. Central Authority

· establishment of a computerized case-tracking system for U.S. intercountry adoptions  

· designation of one or more entities to accredit U.S. adoption agencies for Convention adoptions and to approve other bodies and persons wishing to provide adoption services covered by the Convention

· promulgation of regulations establishing accreditation/approval standards and criteria and procedures for seeking such accreditation/approval

· processing applications received for accreditation or approval 

· establishment of a program to share information with adoption service providers, State courts and authorities, the U.S. adoption community and future adoptive parents concerning their role in U.S. compliance with the requirements and safeguards of the Convention, its implementing legislation and related federal regulations.

We estimate that these preparatory steps may take 2-3 years.  The United States will not be able to ratify the 1993 Convention until these preparations have been completed and we are in a position fully to implement the Convention as of the day it will enter into force for the United States.  We hope that other countries will take into account our need to prepare in this way and will feel free to seek information at any time about the status of U.S. preparations from the Office of Children’s Issues, Bureau of Consular Affairs, U.S. Department of State.

III - How the United States Plans to Implement the 1993 Hague Convention

A - The U.S. Central Authority


The U.S. Central Authority will be established in the U.S. Department of State, Office of Consular Affairs, Office of Children’s Issues.  That Office is receiving additional staff to handle its new tasks, services and responsibilities.  The U.S. Central Authority (USCA) will have oversight responsibility for U.S. implementation of the Convention and will be the point of contact within the United States and from abroad for all matters related to the Convention and adoptions to and from the United States covered by the Convention.  The USCA will not, itself, be an adoption service provider - a function that will be left to those adoption agencies and individuals qualifying to provide those services through Hague Convention accreditation or approval, respectively.  The USCA will manage a computer-based case-tracking system with INS that will maintain a continuous, step-by-step record of all incoming and outgoing Convention adoptions, all non-Hague incoming adoptions and some outgoing non-Hague adoptions.  This system should permit case monitoring as to intercountry adoptions involving the United States.


The USCA will be able to refer inquiries about U.S. State and other adoption laws to a reliable source for such information.  The USCA will be the point of contact for the Central Authorities of other countries about the status of any particular case and for the discussion and resolution of intergovernmental problems that may arise - systemic problems as well as problems involving particular cases.  The USCA will be responsible for representation of the United States at Hague Conference special commission sessions dealing with implementation of the 1993 Convention and related matters.

B - Accreditation or Approval of Adoption Service Providers


The case-specific adoption services and functions set out in Articles 15-21 of the Convention will be performed by Convention-accredited adoption agencies in the United States.  The case-specific services and functions set out in Article 15-21 may, so far as the United States is concerned, also be performed by individual U.S. providers of adoption services, such as lawyers and social workers, provided they have qualified for Convention-approval in the United States under Article 22(2) of the Convention.


The Department of State will designate one or more non-profit private sector and U.S. state accrediting entities to conduct act on the applications for (1) Convention accreditation of non-profit adoption agencies and (2) Convention approval of other bodies and individuals wishing to offer and provide adoption services for Convention adoptions.  The activities of these entities and authorities will be monitored by the State Department in an effort to ensure that they are effectively and uniformly screening agencies and individuals and are accrediting/approving and maintaining accreditation/approval only of those agencies or individuals that are complying with the requirements of the Convention, federal legislation and regulations.


The standards and criteria that adoption agencies and individuals must meet to qualify for accreditation or approval under the Convention will be set by federal regulations issued by the Department of State.  Thus, all Convention accredited agencies in the U.S. will have to meet the same standards and criteria to qualify to offer and provide adoption services for Convention adoptions. All Convention approved individual adoption service providers will have to meet similar standards and criteria to qualify to offer and provide adoption services for adoptions to which the Convention applies.  Hague Convention accreditation and approval will be for a set period of years and will be subject to renewal thereafter.  Accreditation and approval will be subject to loss or non-renewal if an agency or individual fails to maintain required standards.


The USCA and U.S. accrediting entities will receive claims concerning accredited or approved providers alleged to have failed to comply with the requirements of the Convention, federal legislation and/or regulations. Serious or willful non-compliance may result not only in loss of accreditation or approval but also in referral of the matter for possible civil penalties or criminal prosecution.

The legislation imposes a requirement for annual reports to Congress with regard to certain aspects of Convention implementation.  These reports will be available to the general public and to the Central Authorities of other countries beginning one year after the Convention enters into force in the United States.

C – Outgoing Children from the United States


As the result of U.S. state responsibility for adoptions and the absence of controls on the exit of persons from the United States, the number of outgoing children from the United States for adoption by persons residing abroad is currently indeterminate. Upon entry into force in the United States the U.S. state, territory or commonwealth of residence will be required to make the determinations set out for sending states in Articles 4 and 17 of the Convention before an adoption or placement for adoption to which the Convention applies may proceed.  The imposition of these obligations will be a new matter and will require cooperation between the federal and U.S. state governments.

D – Amendments to U.S. Immigration Law


Federal implementing legislation for the Convention amends the U.S. Immigration and Nationality Act (INA).  Because of the Convention’s safeguards for the children involved and for their birth and adoptive parents, incoming children whose adoption or placement for adoption is covered by the Convention will no longer need to qualify as eligible orphans under the INA to qualify to receive immigrant visas.

E – Other Matters


The legislation authorizes a fee to cover the additional services to be provided to ensure that there will be adequate human and other resources to implement the Convention effectively and expeditiously and to comply with its requirements in every case.  Neither the federal government nor the adoption community and its clients want the Convention and its implementation to slow down adoptions because of inadequate resources in the United States to monitor and process individual intercountry adoptions.  Rather, every effort will be made to facilitate Convention adoptions and to make more transparent the requirements that must be met in connection with such adoptions.

*  *  *  *  *


A copy of the U.S. federal implementing legislation approved by President Clinton on October 6, 2000 is attached for the information of delegations from other countries and international non-governmental organizations attending the November 2000 special commission session on implementation of the Hague Convention convened by the Hague Conference.


The U.S. delegation is prepared to answer questions about the legislation in or outside the conference room, and also after the November session.  Written questions should be referred to:



Office of Children’s Issues (CA/OCS/CI)



U.S. Department of State – SA-1 – Room L127



2401 E Street, N.W.



Washington, D.C. 20237



Fax: 202 663-2674

E-mail: <marshallmb@ms.state.gov> or <vannsa@state.gov>



