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        January 13, 2000

Nicolas Dimic

First Secretary

Embassy of Canada

Dear Mr. Dimic:


I understand from your facsimile to Harold Woodley of the Department of State’s Office of Canadian Affairs that your government has a number of questions regarding the United States’ treaty practice and the involvement of individual U.S. states in that process.  This letter constitutes the Department of State’s response to the questions raised in your facsimile. 


You ask several questions about the authority of individual U.S. states to negotiate, conclude and/or ratify treaties.  Article I, Section 10 of the United States Constitution provides that “No State shall enter into any Treaty, Alliance or Confederation.”  In practice, the United States has interpreted this prohibition to apply to the term treaty in both its restrictive sense (i.e., with respect to those international agreements made by the President with the advice and consent of the Senate in accordance with Article II, section 2 of the U.S. Constitution) and the generic sense (i.e., with respect to any international agreement by which the United States intends to bind itself under international law).  As a result, U.S. states do not have any formal role in the negotiation and/or conclusion of treaties subject to Senate advice and consent or the host of other international agreements concluded by the United States; i.e., international agreements concluded solely within the President’s Constitutional Powers; international agreements subject to approval or implementation by the U.S. Congress; or international agreements executed pursuant to existing legislation or a prior treaty.  In all these cases, the authority to negotiate and conclude the agreement rests solely with the Federal Government.   

Since individual states have no authority to negotiate or conclude international agreements, the Federal Government does not consider itself required to consult with or receive a U.S. state’s consent prior to or following the negotiation of an international agreement.  That said, the Federal Government does seek the views of individual U.S. state(s) on the negotiation and/or conclusion of a treaty or international agreement when it determines that the circumstances warrant consultation – i.e.,  where the subject matter of the treaty or executive agreement could have a direct impact on activities that are of concern to a particular U.S. state(s).  For example, the Federal Government sought the views of state officials in Texas (along with concerned city and county officials) in negotiating the return of certain territory to Mexico as part of the relocation of the Rio Grande near El Paso under the Convention between the United States and Mexico for the Solution of the Problem of the Chamizal, signed at Mexico City on August 29, 1963.   More recently, the Federal Government sought the views of the states of Alaska, Oregon, and Washington in the course of negotiating and concluding with Canada an Agreement Relating to and Amending Annexes I and IV of the Treaty Concerning Pacific Salmon of January 28, 1985, with Attachments, which was effected by an exchange of notes on June 30, 1999.     


In terms of implementation, Article VI, Section 2 of the U.S. Constitution provides that “all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land.”  As such, treaties and other properly-authorized international agreements intended to be binding under international law are considered to take precedence over inconsistent U.S. state laws and administrative regulations.  Depending on the agreement, implementation of an international agreement may arise simply by the agreement’s entry into force; i.e., a “self-executing” text that is intended to prescribe specific rules by which rights may be determined so that no additional statutory or administrative action is required; or a text where statutory and administrative authority already exists to support compliance with its terms.  In other instances, Congress or a federal agency may need to “implement” the agreement’s rights and obligations through statutory or administrative rule-making. 


Although U.S. states generally have no formal role in the United States’ international obligation to implement treaties and other international agreements, U.S. states will sometimes have a domestic role in implementing such agreements.  For example, in the context of the Amendment to the Pacific Salmon Agreement discussed above, the United States’ obligations are largely implemented by the states of Alaska, Oregon and Washington, although the Federal Government has existing statutory authority to “preempt” state action/inaction where it would place the United States in jeopardy of not fulfilling its international obligations under the Agreement.  In other instances, where the agreement will impact the activities of a large number of states, the Federal Government has endeavored to inform state officials on how the agreement will apply in the United States.  Thus, the Department of State sent letters in 1952 and again in 1965 to the Governors of each U.S. state detailing the reciprocal privileges and requirements of the International Convention on Road Traffic of 1949 as it would apply to foreign motorists driving in individual U.S. states.  In other areas, the Federal Government has given individual states a more discretionary role in the implementation of a treaty in light of those states’ varying domestic legal authorities.  In the case of the Convention on the Transfer of Sentenced Persons signed at Strasbourg on March 21, 1983, the United States informed other States Party to the Convention in a September 2, 1997 letter to the Secretary General of the Council of Europe, that the United States would not consent to a prisoner transfer of a person convicted of a state offense in a state court who was incarcerated in a state jail unless the authorities of the state of the United States in which the prisoner was incarcerated had the legal authority to transfer the person and consented to do so.  

Finally, you inquired as to the authority of individual U.S. states to enter into “ententes” (defined as an inter-governmental arrangement that is not binding in international law).  Article I, Section 10 of the U.S. Constitution provides that “No State shall, without the Consent of Congress . . . enter into any Agreement or Compact . . . with a foreign Power . . .”  Accordingly, even at a level below international agreements binding under international law, U.S. states generally need Congressional consent to enter into arrangements with other national or sub-national foreign governments.  Congressional consent to such compacts has been relatively rare and limited to matters of local (as opposed to national) policy.  For example, in legislation enacted in 1949 and 1952, Congress authorized the establishment of the Northeastern Interstate Forest Fire Protection Compact to serve as the basis for cooperative efforts among the northeastern states and contiguous Canadian provinces in combating forest fires.  The United States does not consider this Compact an agreement subject to international law, although the extension of the Compact to cover New Brunswick and Quebec was effected, at the Canadian government’s request, via a January 29, 1970 exchange of notes.

On occasion, moreover, the Federal Government will step in where a state or other sub-national governmental entity is negotiating an agreement or an arrangement that should be addressed at the federal level and/or be subject to international law.  Thus, in the Treaty between the United States and Canada Relating to the Skagit River and Ross Lake in the State of Washington and the Seven Mile Reservoir on the Pend D’Oreille River in the Province of British Columbia, signed at Washington April 2, 1984, the Treaty provided the necessary legal bases for an arrangement under which the City of Seattle and British Columbia settled a longstanding dispute that directly impacted the boundary between the United States and Canada.  Specifically, the Treaty included an appended agreement between Seattle and British Columbia where Seattle agreed to refrain from raising the Ross Dam on the Skagit River, which would have flooded Canadian territory, in return for a guaranteed long-term supply of electrical power from British Columbia.

I trust that this discussion will aid your Government in its review of how federations deal with their sub-national governments in the treaty-making process.  Please do not hesitate to contact me directly should you have any questions or need additional information.    

Sincerely, 

Duncan B. Hollis,

Attorney-Adviser

Office of Treaty Affairs

U.S. Department of State

Washington, D.C. 20520

(202) 647-2044 
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