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Mr. Chairman,

I would like to begin by thanking the Chairman of the Commission, Ambassador Yamada, for his lucid introduction to the first four chapters of the Commission's Report provided earlier this week. I am pleased to have an opportunity to address the Sixth Committee on the subject of the Report of the International Law Commission regarding its work during the year 2000. My remarks touch briefly on the highlights of the Commission's work. The Commission's Report raises many questions, on which we will provide the Commission fuller responses in due course.

The Commission has made substantial progress in revising the draft articles on State responsibility, and we commend the energetic and skilled efforts by the Special Rapporteur, Professor James Crawford, in grappling with the many complicated issues presented by this important undertaking. As an initial matter, we are pleased that the Commission has clarified and streamlined Part I of the draft articles, deleting unnecessary provisions. We welcome, in particular, the efforts by the Commission to revise certain articles to more accurately reflect customary international law. We note with satisfaction that the concept of "international crimes" has been removed from the draft articles. We commend the Commission's drafting changes to make clear that the payment of interest
is mandatory when necessary to ensure full reparation.

Despite the important improvements made by the Commission, we believe certain provisions continue to deviate unhelpfully from customary international law. The ILC 
has recommended that governments be given until January 31, 2001, to comment in

detail on the second reading text of the draft articles, and we expect to do so. This morning, I would like to discuss in a preliminary fashion three areas in which we hope 
the Commission can better align the draft articles with sound practices of customary international law: (1) countermeasures, (2) serious breaches of essential obligations to the international community, and (3) the definition of "injured State."

The United States welcomes the recognition that countermeasures play an important role in the State responsibility regime, but we believe that the draft articles in Part II bis suggest restrictions on the use of countermeasures that do not reflect customary international law. In particular, we note that, under customary international law, there is 
no duty to negotiate before a State may resort to using countermeasures, though Article 53(2) would require such negotiation. Article 53(3) would allow "provisional and 
urgent" countermeasures to be taken to preserve a State's rights. However, Article 53(5) appears to require that all countermeasures be suspended once the breaching conduct has ceased and a dispute is submitted to a court or tribunal. We are concerned that such a blanket constraint on the use of countermeasures provision could be exploited by the responsible State to the further detriment of the injured State. At a minimum, the draft articles should clarify that provisional and urgent countermeasures required to protect a State's tights are not covered by Article 53(5) and need not be suspended.

Mr. Chairman,

We recognize that countermeasures are a subject concerning which there appears to be some significant difference of opinion in the international community. Moreover, we note that countermeasures are the only circumstance precluding wrongfulness that are the subject of detailed treatment in the draft articles.  In addition, we are mindful that, if the Commission intends to complete its work on the State Responsibility topic at its next session, there will be only a limited amount of time available to the Commission to devote to the revisions in the current text of the draft articles on countermeasures that a number of States, the United States included, believe are necessary. Accordingly, we believe that the Commission may wish to consider at its next session a range of issues with respect to its treatment of countermeasures, including whether the detailed treatment of countermeasures in the State Responsibility articles could be deleted, leaving the subject for development at some later date, and, should the Commission decide to include a Chapter on countermeasures, how the text of the current draft articles can best be revised to arrive at a text that better reflects customary law.

The United States is pleased that the concept of "international crimes" has been removed from the draft articles. With respect to the suggested provisions dealing with serious breaches of essential obligations to the international community, however, we are of the preliminary view that the broad language used in Article 41(2) to define what constitutes a “serious breach” is vague and risks being over-inclusive. Almost any breach of an international obligation could be described by an injured State as meeting the 
criteria for "serious breach." Moreover, it is not clear how the international community benefits from suggesting two categories of breaches -- serious and other -- nor why 
certain remedies should be available to one category but not the other. There are no qualitative distinctions among wrongful acts in customary international law and we 
would not support the introduction or any such distinctions.

We are also concerned with the consequences delineated in Article 42 for States found to have committed serious breaches of obligations to the international community 
as a whole. In particular, Article 42(1) includes language ("damages reflecting the 
gravity of the breach") that some might interpret to allow punitive damages for serious breaches. The United States believes such a interpretation would be contrary to long standing customary international law which excludes punitive damages from the scope of potential remedies." We are also uncertain that the obligations of States under Article 42(3) have a firm basis in customary international law. We note that the United Kingdom in its presentation to this Committee earlier this week raised the possibility that the 
question of serious breaches might be dealt with by some form of saving clause without harming the structure or objective of the draft articles as a whole. Such a saving clause might be to the effect that the draft articles are without prejudice to any regime that may be established to deal with serious breaches of obligations erga omnes. We invite the Commission to give careful consideration to the suggestion that it proceed by means of a saving clause, especially in light of the limited time available to the Commission to

complete its work on the State Responsibility topic, if, as we understand, it intends to complete this work at its next session.

On the subject of the definition of "injured State", the United Slates is pleased that the Commission has drawn a distinction between States that are specifically injured by the acts of wrongdoing States, and other States that do not directly sustain injury.  
Both injured States and other States can demand cessation of the wrongful conduct of another State that breaches an obligation owed to the international community as a whole, but only injured States can seek reparation on their own behalf. We believe that the distinction between injured States and other States is a sound one. However, we hope 
that the Commission will consider whether the definition of injured State can be 
narrowed even further. The United States notes, in this respect, that draft Article 
43(b)(ii) provides that if an obligation breached is owed to a group of States or the international community as a whole and "is of such a character as to affect the enjoyment of the rights or the performance of the obligations of all the States concerned," then a State may claim injured status. This language appears to us to be too broad, in that it might permit almost any State to assert its status as an injured State, and therefore defeat the purpose of drawing a distinction between injured States and other States. We hope 
that the Commission will give its careful attention to the scope of this provision. As with 
a number of our other observations, we will provide more detail on our views in the written comments that we intend to provide before the date set by the Commission.

Turning now to the question of what form the draft articles on State Responsibility should ultimately assume, a question that has received significant and thoughtful attention during this week's debate, we are of the view that it would not be useful or productive to seek to finalize the Commission's work in the forest of a Convention. First, we note that the character of the draft articles, as reflecting secondary rules of international law, does not appear to us to call for the Convention form in the same manner that might be true with respect to an instrument establishing primary obligations. In addition, we believe that there is a significant risk that an effort to reach agreement on a Convention could, in the end, if not wholly successful, result in leaving the Commission's work in an unsettled state in which it would be less useful to the international community than maybe the case i r another ultimate product is sought. We note also that a decision not to proceed to a Convention would permit the Commission to continue to leave to one side the dispute settlement provisions contained in the text from the first reading and omitted from the current text, as to which we believe there is a marked lack of consensus in the international community.

Mr. Chairman,

We are pleased with the progress the Commission has made this session on the important topic of diplomatic protection, referring draft articles 1, 3 and 5 through 8 to the Drafting Committee for further consideration. We are giving careful thought to the questions concerning nationality raised by the Commission in Part III of its report, and plan to provide a response to these questions at a later date.

The United States notes that the Commission wisely concluded that draft Article 4 was not yet ripe for consideration by the Commission. Draft Article 4 would impose a 
legal duty on the State to exercise diplomatic protection on behalf of an injured person upon request, if injury resulted from breach of a jus cogens norm attributable to another State. The United States strongly objects to the view that diplomatic protection is the 
right of the individual. Under customary international law, diplomatic protection clearly 
is a discretionary right of the State. The progressive development of the law of 
diplomatic protection should take place only in areas customary international law fails to address adequately. The nature of diplomatic protection is not such an area.

The wisdom and practicality of adopting unilateral acts of state as a subject for codification and progressive development are unclear. Articles on the subject would likely restrict the flexibility that States enjoy in employing a variety of appropriate unilateral acts.  In addition, unilateral acts can be extremely varied, and there is a real question regarding the possibility of developing general rules applicable to all of them. A simple survey of state practice by the rapporteur might therefore be preferable to a set of articles, at least in the first instance.

The United States welcomes the work being done by the International Law Commission on reservations to treaties.  Articles 19 through 23 of the Vienna Conventions on the Law of Treaties provide the fundamental legal rules on this subject. Nevertheless, developments over the last three decades have made it desirable that the Commission develop a Guide to Practice relating to the legal regime of reservations and interpretative declarations. We believe that a guide of that character would be useful to States considering such questions. We believe that the Special Rapporteur for this topic, Professor Pellet, is making a valuable contribution in this area and look forward to the Commission completing its work on the guidelines within a reasonable period.

With respect to Chapter VIII of the report concerning “International Liability” for Injurious Consequences Arising Out of Acts Not Prohibited by International Law (Prevention of Transboundary Damage From Hazardous Activities)," we commend the ILC, the working group studying this issue, and the Special Rapporteur, for their continuing work on this issue and their focus on the matter of prevention. This topic is of particular importance in the field of international environmental law. We believe that the draft articles on the prevention of transboundary damage from hazardous wastes contain many useful elements. International regulation in the area of liability ought to proceed in careful negotiations concerned with particular topics (e.g., oil pollution, hazardous wastes) or with particular regions (e.g., environmental damage in Antarctica). We agree with the decision taken by the Commission to defer consideration of the question of international liability, pending completion of the second reading of the articles on prevention.

