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U. S. Department of Justice


United States Attorney 
Southern District of New York
100 Church Street

New York New York 10007
June 30, 2000

BY HAND TO CHAMBERS

Hon. Naomi Reice Buchwald

United States District Judge United States District Court Southern District of New York 500 Pearl Street

New York, New York 10007

Re: Glencore Denrees Paris et al v Dep't

 of National Store, 99 Civ. 8607 (NRB)

Dear Judge Buchwald:

I write in response to Your Honor's letter dated June 9, 2000 and the telephone inquiry from Your Honor's Chambers on June 22, 2000, requesting that the United States consider addressing the propriety of separately naming the Socialist Republic of Vietnam as a judgment debtor in this action. The United States understands the Court may have a particular concern with respect to the applicability of the Foreign Sovereign Immunities Act ("FSIA"), 28 U.S.C. §§ 1330, 1602-1611.  We have not reviewed the papers submitted in support of the default judgment in this action, and take no position with respect to any factual contentions that may be asserted therein.  However, in response to the Court's inquiry, we submit the following summary o£ the governing legal standards under the FSIA.

"The FSIA provides the 'sole basis for obtaining jurisdiction over a foreign sovereign in the United States." Commercial Bank of Kuwait v Rafidain Bank, 15 F.3d 238, 240 (2d Cir. 1994) (quoting Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 439 (1989)). In enacting the FSIA, Congress made clear its intent to remove decisions over foreign sovereign immunity from the Executive Branch and place them in the hands of the judiciary 28 U.S.C. 9 1602. The Department of State has advised the diplomatic community that, in light of the passage of the FSIA, the Department of State is not in a position to make decisions on sovereign immunity and that such decisions will be made exclusively by the courts. Under the FSIA, foreign states have the responsibility of addressing their jurisdictional and other defenses, including claims of sovereign immunity, to the

court before which the matter is pending.

"Under the FSIA, a 'foreign state shall be immune from 
the jurisdiction o£ the courts of the United States and of the states' unless one of several statutory exceptions applies." 
Commercial Hank, 15 F.3d at 240-41 (quoting 26 U.S C 5 1604).  
One of those exceptions involves agreements to arbitrate and the confirmation of arbitral awards.  Under Section 1605 (a) (6) of the FSIA, foreign states will not be immune from the confirmation of 
an arbitral award in certain specified circumstances, including 
where the award is governed by a treaty or other international agreement in force for the United States calling for the 
recognition and enforcement of arbitral awards. 28 U.S.C. § 1605(a)(6). The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 9 U.S.C. 66 201 et-seq., is an 
international agreement falling within the scope of Section 
1605(a) (6). See Creighton Limited v Government of the State-of 
Qatar, 181 F.3d 118, 123-24 (D.C. Cir. 1999).

The FSIA contains the exclusive procedures for service on a foreign state, and thus the exclusive means of obtaining jurisdiction over such foreign state. See H.R, Rep. No 94-1487, 94th Cong , 2d Sess. (Sept. 9, 1976), at 23-24 reprinted in 
1976 U S.C C.A.N. 6604, 6610 (the "FSIA House Report"). The procedures for serving a foreign state are set out in 28 U.S.C § 1608(a)
Service upon a foreign state is only effective where there is strict compliance with the terms of 28 U.S.C. §1608(a). Transaero. Inc. v La Fuerza Aerea Boliviana, 30 F 3d 148, 154 (D.CCir. 1994) ; Finamar Investors Inc. v Republic of Tadjikistan, 889 F. Supp. 114, 117 (S.D N Y. 1995); Gray v Permanent Mission of People's Republic of Congo, 443 F. Supp. 816, 820-21 (S.D.N.Y.), aff'd, 580 F.2d 1044 (2d Cir. 1978).1 Section 1608(a) precludes the service method of mailing papers to a diplomatic mission of a foreign state, in order to avoid inconsistency with Article 22 of the Vienna Convention on Diplomatic Relations (which provides that such premises are inviolable). See Alberti v. Empresa Nicaraguense De La Carne, 705 F.2d 250 (7th Cir. 1963) (citing FSIA House Report, 1976 U S.C.C.A N, at 6625).

The FSIA also contains the exclusive procedures for obtaining a default judgment against a foreign state Specifically, the FSIA provides:

_______________________

1 This differs from service upon an agency or instrumentality of a foreign state, which is governed by 28 U.S.C. § 1608(b), and which may be effected by technically faulty service that nonetheless gives adequate notice of the action. 
See Transaero, 30 F 3d at 153-54, Finamar Investors, 889 F. Supp at 117.


No judgment by default shall be entered by a court of the United States or of a State against a foreign state, a political subdivision thereof, or an agency or instrumentality of a foreign state, unless the claimant establishes his claim or right to relief by evidence satisfactory to the court. . .

28 U.S.C. § 1608(e).  This section is intended to provide foreign sovereigns with the same protections from default judgments that the federal government enjoys under Fed, R. Civ. P. 55(e). Commercial Bank, 15 F.3d at 242. This means that when a foreign sovereign defaults, the district court must determine whether the plaintiff's allegations are supported by evidence before entering a default judgment
Id. This does not require an evidentiary hearing if one would ordinarily not have been held, nor require the court to demand more or different evidence than it would ordinarily receive, so long as the district court is satisfied with the evidence submitted. Id Once entered, a copy of the default judgment must be sent to the foreign state in the manner prescribed for service in the FSIA, namely 28 U.S.C. § 1608.

The Socialist Republic of Vietnam is a foreign state within the meaning of the FSIA, 28 U.S.C. § 1603(a). Therefore, the propriety of separately naming the Socialist Republic of Vietnam as a judgment debtor in this action should be determined under the above-described standards

Thank you for your consideration in this matter.

Respectfully,

MARY JO WHITE

United States Attorney

By. 

WENDY H SCHWARTZ


Assistant United States Attorney Tel.: (212) 637-2744

cc:
(via telecopy)

Jeremy J.O. Harwood,Esq.

Jonathan I. Blackman,Esq

Neil P. Forrest, Esq.

