DECISION 

OF THE ICAO COUNCIL.

ON THE PRELIMINARY OBJECTIONS

IN THE MATTER “UNITED STATES AND 15 EUROPEAN STATES (2000)"

THE COUNCIL,

ACTING under Article 84 of the Convention on International Civil Aviation and the Rules for the Settlement of Differences;

COMPOSED of the following Representatives entitled to vote: Mr. T. Cherif (Algeria), Mr. J.L. Bacarezza (Argentina), Dr. J. Aleck (Australia), Mr. K. J. Mosupukwa (Botswana), Mr. A.M, Cunha (Brazil), Mr‑ rt. Tekou (Cameroon), Mrs. G. Richard (Canada), Mr. Y. Zhang (China), Mr. J. Hernandez Lopez (Colombia), Dr. M. Molina Martinez (Cuba), Mr, A.Y. El Karimy (Egypt), Mr. A.P. Singh (India), Mr. J. Sjioen (Indonesia), Mr. K. Okada (Japan), Mr. S.W. Githaiga (Kenya), Mr. R. Abdallah (Lebanon), Mr. R. Kobeh Gonzalez (Mexico), Mr. O.M. Rambech (Norway), Mr. S.N. Ahmad (Pakistan), Mr. R.E. Garcia de Paredes (Panama), Mr. V.P. Kuranov (Russian Federation), Mr. S. Al‑Ghamdi (Saudi Arabia), Mr. M. Ndiaye (Alt.) (Senegal), Mr. 0. Fabrici (Slovakia) and Mr. C.A. Borucki (Uruguay); Mr. D.O. Eniojukan (Nigeria) being absent;

THE PARTIES being; the United States of America (Applicant), represented by Mr. D. Newman, Authorized Agent, assisted by Mr. A.I. Mendelsohn, on the one hand, and 15 European States, namely Austria, Belgium. Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden and the United Kingdom (Respondents), represented by Mr. J‑L. Dewost, Authorized Agent, assisted by Mr. E. White, Ms. M. Tousseyn and Mr. P. Van Den Heuvel. on the other hand;

CONSIDERING that an Application and Memorial of the United States under Article 84 of the Convention on International Civil Aviation was filed on 14 March 2000; that a Statement of Preliminary Objections of the 15 European States was filed on 19 July 2000; and that a Statement of Response to the Preliminary Objections was filed by the United States on 15 September 2000;

HAVING HEARD the patties in the above matter and having held its deliberations at the fourth, fifth and sixth meetings of its 161st Session on 15 and 16 November 2000;

HAVING CONSIDERED the preliminary objections of the Respondents, namely:

· the Application is inadmissible at the present time since the United States has failed to demonstrate that there is a disagreement with the Respondent relating to the interpretation or application of the Convention and its Annexes that cannot be settled by negotiation;

· the Application is inadmissible at the present time since the US has failed to exhaust the remedies that are available in the legal systems of the Respondents;

· the second to fourth items of requested relief are inadmissible since the first item fully describes the forms of decision which a Contracting State is entitled to request the Council to take under Article 82 of the Convention;

CONSIDERING, regarding the first preliminary objection, and based on the exhibits submitted by the Parties, that the negotiations between the Patties, which were held over a period of three years at various levels, were adequate and sufficient to fulfill the requirements of Article 84 of the Convention on International Civil Aviation;
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CONSIDERING, regarding the second preliminary objection, that the Applicant is not required to exhaust local remedies in the present case, since the Applicant seeks to protect not only its nationals, but also its own legal position under the Convention; further, that the exhaustion of local. remedies is not stipulated as a requirement in Article 84 of the Convention;
 



CONSIDERING, regarding the third preliminary objection, that the question of the powers of the Council to provide the relief requested by the Applicant in Nos. 2 to 4 of its Application and Memorial, is not preliminary in nature; that this question does therefore not require decision of the Council at this stage; that this matter should therefore be joined to the merits of the case;

CONSIDERING therefore that the claims of the Applicant are admissible and that the Council has jurisdiction to deal with them in the framework of the Convention; 


CONSIDERING that, in accordance with Article 5, paragraph 3 of the Rules for the Settlement of Differences, the time‑limit for filing the counter‑memorial by the Respondents will run again as from the date of the present decision, and that 16 calendar days are remaining for doing so;

CONSIDERING that it is therefore not necessary to decide on the second request of the Applicant in its Response to the preliminary objections;

CONSIDERING that it is also not necessary to decide at this time on the third request of the Applicant in the Response to the preliminary objections, since no request for extension of the time‑limit for the filing of the counter‑memorial has been received;

CONSIDERING also that it would be desirable that the Parties continue their negotiations on the matter in dispute;

CONSIDERING that in order to further such negotiations, the good offices of the President of the Council, acting as conciliator, with the agreement of the Parties, would be desirable;



DECIDES as follows:

1.     
The first preliminary objection is denied.

2.       
The second preliminary objection is denied.
3.         The third preliminary objection, not being preliminary in nature but related to the merits, shall be joined to the merits.

4.          The Parties to the dispute are invited to continue their direct negotiations.

5. 
In accordance with Article 14, paragraph 3 of the said Rules, the President of the Council is invited to be available to provide his good offices as Conciliator during such negotiations, with the consent of the Parties.

6.
The matters referred to in paragraphs 4 and 5 above shall be further reviewed at the 163rd Session of the Council.

This decision was taken unanimously, Mr. O.M. Rambech (Norway), abstaining with respect to the decision in its entirety, and Dr. M. Molina Martinez (Cuba) and Mr. 0, Fabrici (Slovakia) abstaining with respect to the action taken at operative clauses 1, 2 and 3.

Rendered on 1 6 November 2000 in Montreal. 

