Compliance-Related Issues Submission of the United States (l/31/001)'
General

· The United States welcomes this opportunity to submit views that supplement previous U S submissions and interventions in a number of areas that are either directly or indirectly related to the compliance regime under the Kyoto Protocol. Many of these views address linkages between compliance and other aspects of the to Protocol, such as mechanisms.

· The submission also contains a text containing proposed elements of a compliance regime (see attachment) The text generally follows the topic headings container in the co-chairs' elements paper from COP 5.

· In general, we see a substantial convergence of view among Parties in areas such as:

-- objectives/nature of the regime;

-- coverage of the regime;

-- the need for both facilitative and enforcement elements;

-- functions of the regime's institution(s);
-- certain outcomes o  the regime; and

-- identification of legal issues concerning procedure and institutions.

· The more controversial issues appear to revolve around:

-- whether the regime should result in any mandatory outcomes, 

-- if so, which ones; and

-- the precise institutional structure necessary to perform the required functions.

· In working toward the COP 6 deadline; Parties should give priority to the critical elements of the regime, such as outcomes and the major aspects of procedures and

institutions.   The Parties should consider whether any of the more technical issues related to procedure and institutions (such as details regarding, e g , length of tern on a body) could appropriately be decided at a later time.

Compliance Body(ies) Functions

· The compliance "entity" should function as a supplement to other compliance-related institutions and bodies under the Protocol.  For example:

-- Article 8 expert review teams will, in the first instance, review national communications and annual inventories of Annex I Parties Key issues will 
include a Party's implementation of any mechanism eligibility requirements and 
-- In addition, the compliance entity will need to have the ability to screen referred questions of implementation, in accordance with agreed criteria that should be adopted at COP 6.

· The attached elements text elaborates the US position on the institutional/procedural aspects of the compliance regime.

Initiation of the process (references)
· References are to be distinguished from initiation of the compliance process:

-- There will be several sources for references of questions of implementation (see below). 

-- However, the decision whether to pursue a particular question of implementation should be made by the compliance entity itself.

· Two issues then arise:

-- who can refer an issue to the  compliance entity for further consideration; and

-- whether the compliance` entity should screen issues on a case-by-case basis or whether there is a  need for generally applicable rules.


· In terms of the first issue, it seems that: 

-- Any Party or group of Parties should be able to refer an issue with respect i o its own implementation

-- Article 8 expert review teams should refer all reports related to in implementation don by Annex I Parties.

-- A Party or group of Parties should be :able to refer an issue with respect to implementation of another Party under certain circumstances.


· In terms of the second issue, there should be screening rules, both to provide agreed criteria to the entity as to which issues should be pursued and to promote consistency among cases. The screening aspect of the compliance entity should have minimal discretion.

Outcomes of the Regime

· There are at least four categories of potential ::outcomes:

-- One category includes outcomes that are purely facilitative in nature, for example, incentives, advice, or assistance.

- A second category includes outcomes that are beyond facilitative, yet stop short of legally requiring a Party to, take of refrain from a particular action, for example, warnings, or publication of non-compliance.

- A third category includes loss of access to a Kyoto mechanism as the result of failure to meet that mechanism's eligibility requirements (for example, loss of access to emissions trading if a Party does not maintain an appropriate registry).

 Y

-- A fourth category includes outcomes for non-compliance that an: mandatory i.e. , that require a particular result as a result of non-compliance with a specs is Protocol obligation.

· In the U S. view, all four categories of out comes should be part of the Protocol's compliance regime.

· Application of the first two categories of responses by the compliance entity should be discretionary.

· Application of the third should flow from whatever rules/results are set forth in the  provisions/rules/guidelines governing the Kyoto mechanism in question.  The US. view on mechanism eligibility requirements is contained in its submissions on the individual mechanisms.

· Application of the fourth category 'should' flow from whatever are the agreed mandatory outcomes resulting from  particular Protocol violations and should be automatically applied:.

· In the U.S. view, agreed mandatory outcomes should result only from non​compliance with Article 3.1 (quantified targets).

-- There should be a short period after the end of a commitment period known as a "true-up period.”

-- During a true-up period, a Party may continue to utilize Articles 6, 12 and or 17 to cure any overage it may have with respect to the previous commitment period.

-- Consideration should be given to whether to include an additional option of making voluntary payments into a climate change fund(s); this idea is set forth in the Co-Chairs' elements paper from COP 5.

· To the extent that a Party continues to have an overage after the expiration of the true-up period.

--Its assigned amount for the subsequent commitment period should be reduced by a number of tonnes equal to [1.3] the number of tonnes by which it exceeded its assigned amount.
-- It should not be able to transfer assigned amount through emissions trading in the subsequent commitment period (i.e., the period following the true-up period) until it can demonstrate that it will have an AAU surplus in that period.

· In addition, there should be a mandatory procedural outcome when a Party operating under Article 4 is found to be in non-compliance with, rticles 5 and 7. Specifically, the result set forth in Article 4.5 of the Protocol (i.e., individual responsibility to meet levels of emissions in the Article 4 agreement) should apply. The reason is  that, when one Party operating under Article 4 is not measuring/reporting properly, inaccurate or missing Information cannot be allowed to taint the entire Article 4 arrangement. Where one Party has inaccurate or missing information, each Article 4 Party needs to be responsible for its own level, of emissions set out in the burdern-sharing agreement.

Linkages with Kyoto Mechanisms

· Many Parties have commented on the need to examine, and appropriately address; the linkages between the compliance regime and the Kyoto mechanisms.

· The first linkage area involves the eligibility requirements for the various Kyoto mechanisms. Article 6  denies the ability to acquire JI units to a Party not in compliance with its obligations under Articles 5 and 7.  Proposals on emissions 
trading and CDM make similar linkages between mechanism eligibility and non-compliance with Articles 5 and 7.

· An issue that arises is the substantive one of what kind/level of inconsistency, with  obligations under Articles 5 and 7 should trigger the full or partial loss of access to Kyoto mechanisms.

· In the U S view, loss of mechanism eligibility (as opposed to non-compliance with Articles 5 and 7 generally), should be linked directly to the environmental integrity of the mechanisms.  As, such, a Party should lose full `or partial access (depending on the

mechanism in question) to a mechanism when it is in non-compliance with the inventory- and registry-related obligations in Articles 5 and 7.

· Recognizing that Article 5.2 as an inventory related obligation (and would therefore be relevant to mechanism eligibility), a second issue is what role "adjustments" pay in determining non-compliance with Article 5.2.  Article 5.2 provides that, where IPCC methodologies are not used for estimating emissions and removals, "appropriate adjustments shall be applied" according to methodologies agreed upon by the COP/moP at its first session.

· In the U S view, the application of adjustments will prevent a Party from being in non-compliance with Article 5 2, provided:

-- the Parties can agree upon methodologies that result in adjustments that are sufficiently conservative so as to provide appropriate assurance that inventory estimates are not underestimated; and
V,  E;
 

-- that particularly egregious cases of not following IPCC methodologies (with egregiousness being based on quantitative criteria) be considered cases of non-compliance with obligations under Article 5.2.
· The focus on inventory- and registry-related obligations under Articles 5 and 7 would only be relevant to mechanism eligibility requirements (and would be in eluded in mechanism rules); the assessment generally of whether a Party is in non-compliance with Articles 5 and 7  would not be limited to inventory- and registry-related obligations.

· However, the role that adjustments play in determining non-compliance with Article 5.2 would be relevant not only to mechanism eligibility requirements, but also to a general assessment of whether a party were in non-compliance with Articles 5 and 7.

· (The U S submission on Articles 5/7/8 will provide more specificity in this regard including with respect to how egregiousness would be defined in quantitative terms.)

· The second linkage area is who reviews which aspect of compliance related to the mechanisms.

-- At the end of a commitment period, an Article 8 expert review team (as well as the compliance entity, if the screening rules direct a case there) will have the target formula before it in reviewing compliance with Article 3.1 targets.

-- The formula provides that emissions (based on estimation under Article 5 and reporting under Article 7, including any adjustments under Article 5 2) cannot be larger than:
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· original assigned amount, plus/minus

· tonnes from sinks, plus/minus

· tonnes from emissions trading, plus/minus

· tonnes from JI, plus

· tonnes from CDM, plus/minus 

· tonnes from banking, 

-- The question arises whose job it is to determine whether an Annex I Party can count the tonnes it is claiming from sinks, trading, JI, and CDM.

-- For sinks, there is no sinks-specific body under the Protocol, so an Article 8 expert review team (and subsequently the compliance entity, if there is a compliance issue) will have the ability to review the use of sinks, i.e., whether they meet the rules under Articles 3.3 and Article 3.4. 

-- For each Kyoto mechanism, there are two issues: whether the Party in question qualifies under the mechanism's eligibility requirements to use the tonnes it seeks to use, and whether the particular tonnes in-question are usable

· Article 8 expert review teams will be responsible for reviewing whether Annex I Party qualifies to use the AAUs, ERUs, or CERs in question (with the compliance entity subsequently addressing compliance issues,in accordance with the screening Criteria).

· In terms of the validity of particular tonnes:

-- The validity of CERs will be determined by the relevant CDM institutions, not by Article 8 expert review teams or the compliance entity.

-- The question of whether particular ERUs meet Article 6 criteria, in particularly the additionality requirement under Article 6.1.b., would not be reviewed by Article 8 expert review teams (or subsequently by the compliance entity). Additionality would be presumed if the host country were in compliance with Articles 5

and 7. If the host country had been found not to be in compliance with Articles 5 and 7, a specialized audit process under Article 6/8 would be responsible for verifying ERUs

· The third linkage area involves the issue whether the compliance regime should provide for any kind of distinct treatment (for example, with respect to timing, body) for addressing alleged failures to meet mechanism eligibility requirements.

· In the U.S. view, alleged failures to meet mechanism eligibility requirements should add be accorded distinct treatment within the compliance regime.

-- The distinct treatment should be m the form of timing, rather than body. Alleged failures should be reviewed under an expedited process, while respecting due process.-- In terms of the body it appears that such cases can be handled by the same body that addresses target issues (i.e. , the, more enforcement-oriented second component) While there might be sound arguments for a distinct body to address such cases we believe the arguments are outweighed by the interest in avoiding any  unnecessary proliferation of compliance bodies

Linkages with Reporting under Article 7

· Beyond the indirect linkages between compliance  and Article 7 through the mechanism eligibility requirements there are  direct linkages between the compliance regime and Article 7:
-- First, the requirements under Articles 7. 1 and 7. 2 are directly related to compliance (with Article7.1 calling for the "necessary supplementary information for the purposes of ensuring compliance with Article 3..." and Article 7 2 calling for "supplementary information necessary to demonstrate compliance with  . . .commitments" under the Protocol).

-- Second, because an assessment of compliance with Article 3.1 depends upon complete and accurate reporting, Article 7 needs to be elaborated in a legally binding manner.

--Third, reporting requirements under Article 7 need to be structured to such a 
way (i.e., in as quantified and standardized a manner as possible) that ascertaining compliance, therewith (and with Article 3.1 targets) is reasonably straightforward.

- Finally, many Parties have stressed the importance of effective domestic enforcement regimes realizing implementation of the Protocol's quantified 
targets. The United States proposes the following elements as part of the 
reporting requirements under Article 7.2:

-- a description of the relevant domestic compliance and enforcement programs a  has in place to meet its commitments under Article 3.1 of the Protocol, including the legal authority for such programs how hey are implemented, and what resources are devoted to implementation;

--a description of the effectiveness of the above programs, including summary of actions to identify, prevent, address, and enforce against cases of non-compliance with domestic law (e g., inspections, investigations, audits, notices of violation, administrative actions for voluntary and involuntary compliance, judicial enforcement actions, penalties and sanctions); and 

-- a description of how information related to domestic compliance/enforcement (e g,, rules on compliance and enforcement procedures, actions taken) is, made public.

Attachment:

Elements of the Compliance Regime:

Submission of the United States (1/31/00)

General Provisions

· The objectives of the compliance procedure are'

-- to promote effective implementation of the Protocol,

-- to prevent non-compliance with obligations under the Protocol; and

-- to address cases of non-compliance, should they arise.

· (The nature of, and principles governing the compliance regime will be reflected in the design of the regime These include concepts such as credibility, predictability, due process, etc.)

· (Similarly, the coverage of various aspects of the compliance regime will be reflected to the   provisions governing those aspects.)

Coverage
r

· The compliance regime will apply to all commitments in or under the Protocol, except where expressly provided that a particular aspect of the regime only applies a to a particular commitment(s), e g„ Component 2

Functions

· The Compliance Entity will function as a supplement to other compliance-related institutions and bodies under the Protocol. For example.

- Article 8 expert review teams will, in the first instance, review national communications and annual inventories. Key issues will be a Party's implementation of any mechanism eligibility requirements and of Article 3.1 commitments. If the assessment raises a question of implementation, a Party w ill have an opportunity to cure, if appropriate (for example, by submitting missing data or by applying applicable adjustments) Article 8 teams will refer their 
reports to the compliance entity, as discussed below.

- CDM institutions will decide on the issuance of CERs i.e., whether reductions from particular projects meet the Article 12 requirements.

-- Regarding ERUs from JI, if the host country had been found not to be in compliance with Articles 5 and 7, a specialized audit process under Article 6/8 would be responsible for verifying ERUs

-- The compliance entity will function without prejudice to more ti additional State-
to State dispute settlement, option under Article 19;

· The Compliance Entity will have the following functions:

-- to decide which references will be pursued, in accordance with agreed criteria; 

-- to provide advice and facilitate assistance to individual Parties;

-- to address allegations that a Party us failing to meet the eligibility requirements 
of one or more mechanisms under Articles 6, 12, and 17;

--to determine whether an allegation of non-compliance is founded; and 

- to determine appropriate outcomes or, where a mandatory outcome is concerned, to apply such outcome.

Compliance Body(ies)
· The Compliance Entity will be a standing entity.

· Before a question reaches either Component for substantive handling, a process will
be needed to screen referred questions of implementation, in accordance with agreed criteria to be adopted at COP 6.

· Screening wilt apply do questions of implementation contained in Article 8 review team reports, as well as other referrals (see below)

· Screening will be done both in terms of whether a question will be pursued at all (screening out, for example, de minimis and unmeritorious questions) and, if so, to which of the two Components of the system the question will be sent.

1 

· Whether the screening process should  be handled by one on both of the two Components, or otherwise, needs to be further considered.

· Component 1 will  provide for, advice and facilitate assistance to 
individual Parties and otherwise handle questions of implementation whose treatment can potentially lead to outcomes of a  non-mandatory nature, such as advice assistance, recommendations, warnings, The potential coverage of Component 1is very broad, including all aspects of Protocol implementation, by both Annex I and non-Annex I Parties.

•
Component 2 will handle questions of implementation that warrant treatment of a more judicial nature (i.e. , more enforcement-oriented and that can potentially lead to pre-agreed outcomes of a mandatory nature. The coverage of Component 2 is focused on Article 3 1 commitments, including

•
determining whether a Party's alleged non-compliance with Article 3.1 is founded, with pre-agreed outcomes of non-compliance specs tied below; and

•
determining whether a Party's alleged failure to meet mechanism eligibility requirements is founded, with pre-agreed outcomes of failure to meet such requirements specified in the rules/guidelines for the particular Kyoto mechanisms.

•
Component 1 will be composed of a limited number of Party representatives.

•
The composition of Component 2 will need to be further considered, given its quasi-judicial, more adversarial character.

•
The composition of both Components should contain an appropriate balance of representation; Component 2 in particular should have a larger proportional representation from Annex I Parties, because it is these Parties that are subject to Article 3 commitments.  Composition issues should be decided at COP 6.

•
Concerning requisite expertise, membership on Component I would require a certain level of technical expertise in order to assess implementation problems and promote solutions.  Component 2, as a more judicial body, would require legal expertise and technical expertise (whether directly or through access to such expertise), given the many ways in which assessing implementation of targets and mechanism eligibility requirements could involve technical issues.

•
The precise expertise requirements of membership, the length of membership of the Compliance Entity’s various components, and the frequency of meetings of the Compliance Entity's various components could be decided either at COP 6 or subsequently.

Initiation of the Process (References)

•
References are to be distinguished from actual initiation of the compliance process:

- There will be several sources for references of questions of Implementation {see below).

- However, the decision whether a particular question will be pursued will be made by the compliance entity itself, based on agreed criteria to be decided at COP 6.

· Concerning references:

-- Any Party or group of Parties may refer an issue concerning its own implementation.  The agreed criteria noted above will provide broad scope for such self-referred issues to be pursued.

--Article 8 expert review teams will refer their reports concerning implementation by Annex I Parties.  The agreed criteria will determine which questions of implementation merit treatment and by which Component.--A Party or group of Parties may refer an issue with respect to implementation of another Party under certain circumstances. Again, the agreed criteria will determine which questions of implementation merit further treatment and by which Component, 1 or 2.
•
Concerning initiation of the compliance process, the screening process will determine whether a referred question will be pursued and, if so, to which of the two 
Components the question will be sent Such screening decisions will be made in 
accordance with agreed criteria and will involve limited discretion. The criteria will, 
inter alia:

-- provide broad scope for self-referred issues to be pursued;

-- provide for the screening out of de minimis and unmeritorious questions; and 

-- limit initiation of Component 2 to those cages specified herein (i.e., related to 
Article 3 1 commitments and mechanism eligibility requirements). 

Sources of Information
· In general, the Compliance Entity should have broad access to information, including information provided by, e g, Article 8 expert review team reports, Parties, outside 
experts, and non-governmental organizations (both environmental and business).

· Regarding Component 2 in particular, its quasi-judicial nature suggests that its use of various sources of information must be consistent with due process.  Such issues 
should be addressed in that component's rules of procedure.

Secretariat
· The Secretariat will, at -a minimum be involved m the Article 8 review process. According to that provision', the Secretariat is to coordinate expert review teams, as well as list questions of implementation indicated in expert review teams' reports for further COP/moP consideration.

· There will likely be other appropriate roles for the Secretariat in the compliance regime, e g , servicing the meetings of the Compliance Entity, helping Parties to procure financial or technical assistance, making known that a Party is not eligible to participate.  1n a particular Kyoto mechanism, etc.

Procedure
· "Procedure" refers to both the general way iii which the compliance regime will operate and the more specific "rules of procedure" governing the operation of the Compliance Entity's various components.

· In terms of the way in which the regime will operate:

-- References will be received from various sources, e g , reports from Article 8 expert review teams, some of which may indicate questions of implementation; and Parties with respect to either their own implementation or another Party's implementation, pursuant to the rules on references noted above.

--The screening (process determined, based on agreed criteria, whether a question of implementation that has been referred to it warrants further treatment and, if so, whether it is to be pursued by Component 1 or Component 2. 

-- Component 1, as described above, has discretion to apply various outcomes 
(e.g., assistance, warnings) appropriate to the issue at hand. Consideration by Component 1 of a question of implementation cannot lead to imposition of consequences specifically reserved to Component 2. 

- Component 2 will address Article '3 1 issues including the use of Kyoto mechanisms in meeting Article 3 1.  Its jurisdiction will include mechanism eligibility requirements. 

· From a procedural standpoint, mechanism eligibility issues should be handled in an expedited manner, while respecting due process.

-- Substantive criteria will dictate the forwarding, of questions for further treatment In addition, a procedural voting requirement (e g., consensus, majority voting) may be necessary m case of disagreement on the application of the criteria to the forwarding of questions for further treatment.

- Concerning Component 1, its relatively informal nature will not likely require detailed rules of procedure.   However, a voting requirement may still be necessary in terms of making decisions concerning, , e g , warnings, recommendations

- Component 2, having a more judicial function with the ability to apply serious outcomes, will require more rules to deal with added complexities and to incorporate due process.  Among the issues that will need to be addressed, so me in advance and others subsequently, include those relating to:

· Structure: composition of the body/branch, selection of members, length of membership,
· Decision-making. quorum and Voting-rules, avoidance of conflict of interest, contents of decisions

· Information: types of evidence or  information that can be used; how t rid under what circumstances, including information other than that provided by expert review teams and by Parties, can be used; which Parties/groups can file briefs or make arguments before the body/branch; transparency contents of decisions

· Other aspects o due process: hearings, ability of the Party in question to reply to factual or  legal contentions raised, burden of proof, standard o c review, possible appeals see below under Role of the COP/rnoP)
· Timing:  Time ilmits for filings/decisions
-- As noted above, the procedures for Component 2 should be developed in a way that streamlines the timing for decisions related to mechanism eligibility.

Role of the COP/moP

· At a minimum, the COP/moP will receive reports from the Compliance Entity.

· It should be further considered whether he COP/moP should play any other role at 
the end of the compliance process (and, if so, what).

-- It would not appear necessary for the COP/moP to play any role regarding 
outcomes of Component 1, at least not in terms of hearing an “appeal”.


--.The issue would be whether a mandatory outcome emerging from Component 2 
should be capable of being “appealed” to the COP/moP.  If the COP/moP were to



have such a role, it should not have to approve the outcomes from Component 2; such outcomes should stand unless affirmatively overridden by the COP/moP.

Outcomes, Generally

· The compliance regime may result in four categories of potential outcomes:

--One category includes outcomes that are purely facilitative in nature, such as incentives, advice, assistance, or the arrangement thereof.

--A second category includes outcomes that are beyond facilitative, yet stop short of legally requiring a Party to take or refrain from a particular action, for example, warnings, publication of non-compliance or potential non-compliance.

--A third category includes loss of access to a Kyoto mechanism as the result of failure to meet that mechanism’s eligibility requirements, for example, loss of access to emissions trading if a Party does not maintain the required registry.

--A fourth category includes outcomes that are mandatory, i.e., that require a particular result as a result of non-compliance with a specific Protocol obligation.

· Application of the first two categories of responses by the compliance entity is discretionary.

· Application of the third category will flow from the rules in the decisions governing mechanisms under Articles 6,12,and 17.

· Application of the fourth category will flow from the agreed mandatory outcomes resulting from particular Protocol violations, as contained below.


Mandatory Outcomes
· Mandatory outcomes will relate to non-compliance with Article 3.1 of the Protocol.

· There will be a [X-month] period at the end of a commitment period known as a “true-up period.”

· During a true-up period, a Party may cure any overage it may have with respect to the previous commitment period by utilizing Articles 6, 12, and/or 17.

· [further consideration of voluntary fund used to remain in compliance]

· To the extent that a Party continues to have an overage after the expiry of the true-up period:

-- Its assigned amount for the subsequent commitment period will be reduced by a number of tonnes equal to, [1.3] the number of tonnes by which it exceeded its assigned amount.

-- It may not transfer assigned amount under Article 17 in the subsequent commitment period (i.e., the period following the true-up period) until it demonstrates that it will have an AAU surplus in that period.

-- In addition, there should be a mandatory procedural outcome when a Party operating under Article 4 is found to be in non-compliance with Articles 5 and 7.  Specifically, the result set forth in Article 4.5 of the Protocol (i.e.,  responsibility to meet levels of emissions in the Article 4 agreement) should apply. The reason is that, when one Party operating under Article 4 is not measuring/reporting properly, such inaccurate or missing information cannot be allowed to taint the entire Article 4 arrangement.  Where one Patty has inaccurate or missing information each Article 4 Party needs  to be responsible for its own level of emissions set out in the burden-sharing agreement.


Other Issues
· The compliance regime is without prejudice to Article 19 of the Protocol.

· Any modifications to the compliance regime must be made by consensus of the Parties to the Protocol.

