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I want to begin by thanking Professors Berman and Herdeger for setting up this conference and offering me the opportunity to participate with my colleague Jean Louis Dewost.  Jean Louis and I have had a developing legal dialogue.  I am delighted to have a chance to share with you some of the issues.

Transatlantic Regulatory Cooperation between the US and EU is an issue of enormous importance.  With combined annual trade and investment totaling a trillion dollars, it exceeds US trade and investment with both Canada and Japan.  The US/EU relationship has also resulted in wide ranging and important accomplishments in combating crime, terrorism, proliferation, pollution, drugs and disease.  For example, our partnership has included efforts to limit terrorists’ access to funds, efforts to halt the spread of child pornography over the Internet and break up prostitution rings that entrap women from Eastern Europe.  Regulatory cooperation is an important aspect to sustaining and expanding our economic relationship while addressing critical social problems.

Jean Louis has taken a broad view in his remarks on globalization and the rule of law.  I want to take a somewhat narrower tact.  Yesterday your program focused on “how did we get where we are today.”  Today your focus is on “where might we go from here”.  I hope to straddle both topics and say a few words about the nuts and bolts issues State, and, in particular, my office plays in the context of US/EU regulatory cooperation and then turn to how these issues relate to the future.

On a day to day basis, the State Department plays a very limited role on the substance of regulatory cooperation.  State typically does not take the lead on such matters since the responsibility and technical expertise resides with the specialized agencies of the U.S. government.  Therefore, USTR, the Departments of Commerce, Agriculture and Transportation, for example, all play a much more active role when it comes to the substance of regulatory cooperation between the US and the EU.  One exception to this is in the area of electronic commerce, a topic I will touch upon shortly.

The role State more typically plays in promoting international regulatory cooperation is that of facilitation.  This arises in two ways.  The first is establishing lines of communication.  An important part of the New Transatlantic Agenda or NTA has been the creation of parallel dialogues involving government, business, labor, and consumer and environmental non-governmental organizations.  Jean Louis and I have begun our own legal dialogue.  These dialogues are an important element of bringing about regulatory cooperation between the US and EU.

State, and my office specifically, plays a particularly important facilitation role given its responsibility for interpreting and applying treaty law.  My office must handle the fundamental issues associated with ensuring that the agreements between the U.S. and EU are legally sufficient.  It’s in this context that the difficulties of promoting regulatory cooperation can sometimes arise.

For example, one of the novel legal issues that the United States and other governments face in working with the European Union arises out of its composition of both member states and the supranational European Commission.  The notion that a group of states would cede significant parts of their sovereignty to a supranational regional body is a relatively new one.

The EU is the salient example of an institution that treaty lawyers like to call a “regional economic integration organization” or “REIO”.  Not surprisingly, the traditional international law of treaties and institutions, premised on the notion of a nation state, has been stretched by the new and ever-changing concepts and institutions such as those now taking shape in Europe.  The treaty and institutional policies that we apply with respect to the EU are important not only in their own right, but also because of the precedents we set for dealing with future economic integration organizations that emerge in other regions.

One question that frequently arises in our dealings with the EU is that of “competence.”  It is my office, for example, that must consider the legal implications of European decisions on whether the community, the member states or both will sign any particular agreement. 

This can be a tricky question.  With respect to a particular subject area, sometimes the member states have exclusive competence, sometimes the Community has exclusive competence and sometimes competence is shared.  To make matters a bit more complicated, the allocation of competence within the EU is constantly evolving.  And, as one would expect in any institution, the member states and the European Commission do not always have identical perspectives about the allocation of competence with respect to a particular issue.

I do not mean to criticize these uncertainties, which are inevitable in a new, ambitious and rapidly changing institution like the EU.  They do, however, present particular challenges for EU treaty partners like the U.S. which are engaged in efforts to increase regulatory cooperation.  If the allocation of competence is uncertain, for example, it can be difficult to determine whether the proper parties to a treaty should be the EC alone, the member states alone, or the EC and the member states.  

In the case of a “mixed agreement,” one in which both the REIO and its member states are parties, uncertainties can also arise in the implementation of an agreement.  If a treaty partner is concerned that there may have been a breach of the agreement by the REIO and/or the member states, to whom does the treaty partner turn to address the problem?  What if the REIO and some or all member states disagree as to the resolution of the problem?  Worse still, what if the REIO claims that the member state is responsible for that particular aspect of the agreement and the member state claims that it is the REIO that is responsible?  The answers to these questions, as well as our ability to be comfortable within a legal environment of shifting competence, will be important to expanding future regulatory cooperation.


A related issue is the complexity of entering international agreements with an entity whose constituent parts may themselves have authority to enter the same treaty.  The logistics for concluding a treaty with a REIO can be complicated by this fact.  Let me give you an example.  One of our successes in regulatory cooperation is the Mutual Recognition Agreement or “MRA.”  As you no doubt heard from Charles Ludolph of the Commerce Department who spoke here yesterday, this important initiative on product testing and certification has resulted in reducing the costs of exporting in six industrial sectors covering $50 billion in two-way trade.  

But bringing the MRA into force turned out to be extremely difficult because of developments in U.S. law and the way in which the EC obtains negotiating authority from its member states.  After negotiations on the MRA had concluded, the State Department learned of a change in U.S. domestic law that necessitated a minor revision to one of the MRA’s six annexes.  Though minor, this change logistically would have required the EC to go back to each of its member states for approval, potentially reopening the entire negotiation and certainly causing a lengthy delay.  Happily a satisfactory resolution was found without the need for this but it illustrates the legal 

complexities my office and that of my colleague face in effectuating the policy goal of increased US/EU cooperation.

* * *

As I mentioned at the outset, although State does not typically engage with the EU on the substance of issues related to regulatory cooperation, one exception is electronic commerce.  This is an area in which my office of Private International Law plays a major role.  It is also an issue which provides some insights to the US/EU relationship.  I want to spend a few minutes on this topic before concluding with “where might we go from here.”  As we are all increasingly aware in our private and professional lives, the Internet is growing at a breathtaking rate.  Computer-based technology changes and new applications of that technology in commerce spring up almost daily, and there is no sign they are slowing.  For example, Internet purchasing and contract arrangements between remote parties who have no previous business relationship or even certainty as to where each other’s commercial operations may be are becoming commonplace.

Carrying out commerce on the Internet is not only very new; by the nature of the medium, it is often inherently transnational.  Indeed, the speed with which electronic commerce is emerging means that we are engaged for perhaps the first time in the concurrent development of national and international rules.  To use Jean Louis’ term, it is an example of de-territorialization of law, with legal regimes divorced from national boundaries.

Existing legal standards and traditional legal approaches to contracts, data rights, and telecommunications all need to be adapted to the world’s new information systems in order to provide reasonable levels of predictability and risk.  But the effort through regulation to provide predictability runs the risk of stifling innovation and competitive ideas.

This dynamic intersection between new technology and trade, with immediate transnational effects, has highlighted differences between U.S.-led efforts to let market 

forces shape new rules, and the desire of some EU member states and the European Commission to take a more centralized, regulatory approach.  To that end, the EU has moved forward quickly to fill the gap with new laws, and to seek to harmonize them across the Atlantic and the world.  

This approach has the benefit of providing a legal framework in which commercial actors can find certainty and predictability.  While some new technological developments and applications will still grow out of this environment, as a practical matter, regulatory approaches at this stage inevitably focus on the chosen regulatory framework and limit the ability to develop new technologies and applications.

The U.S. has sought to avoid a particular regulatory framework in order to avoid resolving issues based on any given technology.  Our view is that electronic commerce remains at an early stage in its development, and it is better to create a minimal regulatory environment, one which will support the use of all technologies and applications.  Industry sectors should be given more freedom, not less, to develop their own commercial practices and regimes.

This conflict reflects the differing cultures and emphasis that the EU and US place on issues of commerce and regulation.  Jean Louis alluded to these differing regulatory approaches in his comments.  These differences will make the challenges of regulatory cooperation in electronic commerce and elsewhere formidable.   But here, I agree with Jean-Louis, that fundamental shared values on political, economic and legal issues provide the way forward.  This then brings me to the theme of today’s program “where might we go from here?”

There will inevitably be tensions in regulatory approach between the US and the EU.  Whether in the area of electronic commerce or other future areas of cooperation, the need for close coordination and dialogue is crucial.  In this vein, Jean-Louis and I have 

our own “legal dialogue” in which we meet on a regular basis to address issues of mutual concern, such as those I have touched upon today.

In my relatively short time in the job of Legal Adviser – I have only been in the job just under two years -- I have seen interactions between our offices on the MRA, on treaty issues relating to issues of competence and on many other issues.  Given the importance of our trade relationship, our common goal to further intertwine our economies, the need for a vibrant legal dialogue will increase in importance.  This will be equally true of the other ongoing dialogues that are part of the NTA.

In the end, the effort to break down regulatory barriers and enhance regulatory cooperation is important to both the U.S. and EU.  Both are mindful of the challenges ahead and are constantly looking for ways to manage them more effectively.  While we may sometimes have differing perspectives on the problems and the potential solutions, we have both demonstrated a willingness to work together to address each other’s concerns and will do so into the future.  I thank you for your attention and the opportunity to address such a distinguished group. 
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