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CUBAN COMPLIANCE WITH THE MIGRATION ACCORDS
‘,‘,(Ap'ljil '2004 th’roug‘h Octo’ber 2004) -

R

Cuba.is clearly not in full compliance' W1th its commitments under the
September 9, 1994, “Joint Communiqué” and' the- May 2, 1995, "Joint
Statement,” otherw1$e ‘Known as the: “Migration Accords,”™ although it
continues to enforce em1grat10n pohmes that are partly con31stent ‘with those
docurnents RO R T R

The Uruted States and Cuba agreed t6 ‘take measures to ensure that ,
migration between the two countries is safe, legal, and orderly” in the
September 9, 1994, "Joint Commumqué " .Inthe May 2, 1995, "Joint
Statement” the. two countries reaffirmed thexr common interest in preventing
unsafe departures fiom Cuba To that end thé “Joint Statement ‘provides for
the return of Cubap’ migrants mtercepted 4t 'sea by thé United States
altempting to enter-the Unitcd States illegally, unless the Department of
Homeland. Secunty (DHS) determines that they have protection concerns

- that preclude thexr retum Sumlarly, the J oint’ Statement prowdes for the
return of Cuban\rmgrants who 111egally eriter the U.s: Naval Base at
Guantanamo B&y, unless DHS deterxmnes that they have protectxon concerns
that preclude their return: Under the Joint Statement; Cuba’is required to
“ensure that no action is taken against those migrants returned to Cuba as a
consequence of thexr atternpt to immigrate illegally” to the United States.
Cuba shares’ responsmxltty w1th the ‘United Statés “to work together to
facilitate the" procedures necessary ‘to 1mp1ement these medsures.” The
United States 1n51sts that Cilba perrmt U.S. ofﬁc1a1s to momtor returned
migrants to: verlfy that ng: actlon is taken agamst them but the Cuban
government does 1ot perrmt such momtormg outs1de Havana
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I. Methods Employed Bv ‘Thie Cuban Government To _Enforce The
September 9, 1994fJ01nt Commumqué DR,

The 1994 ‘J omf Commumqué Spemfies a number of areas‘fer
implcmentatiqfi J lffthe agreement between the Umted Qtates and Cuba “to
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Safety of Life atSea A
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The Government of Cuba (GOC) agreed “to take effectwe measures in
every way it possxbly can to prevent unsafe depaxtures usmg malnly
persuasive methods ; ‘
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While the ‘Cuban Border Guard contmues to take steps to dlscourage
illegal departures, mcludmg land and sea patrollmg, the regime does not take
the necessary, enforcement measures fo terminate the unsafe voyages of
Cuban migrants. aboard vessels whxle they are stillin Cuban territorial
waters. More often than not the. Cubans repoxt a, suspected migrant vessel’s
position, course and speed to the:United States Coast Guard (USCG), and
allow it to commue towards. the United States. From Apr1l 11, 2004, to
October 10, 2004,tthe USCG interdicted 640 Cubans at sea; compared to 892
during the sameé penod last yc.ar SRS

GOC publlc statements contmue to contnbute to a chmate ‘that is not
conducive to 1mp1ementat10n of the Accords because they have the effect of
encouraging illegal migration and thus contradict Cuba’s formal support of
safe, legal and. orderly mi grahon For example, to generate alarm within the
Cuban populatlon and'asa’ pretex’t o suppress the peaceful oppos1t10n the
GOC repeatedly and fallac1ously 18 still assertmg ‘that 2 U.S. invasion is
imminent desplte offjcial denisls by Secreta:ry of State, Powell 'and Defense
Secretary Rumsfeld“that the United'States is' eontemplatlng such military
action. As recently as September 6;:Cubatt Pres1dent of the National
Assembly Ricardo’ Alarcon told the Cuban press that there was a "real
threat" of a U.S:’ mlhtary attack on Cuba,’ reJectmg a March 2004 explicit
denial by the Chxef of Mission of the'U. S Interests Sectlon in Havana
(USINT) James*C Casori‘ s

Smn]ar]y, Cuban F orelgn Mlmster Perez Roque and other Cuban
officials have repeatedly and fallaelously asserted that the Umted States has
not met its cominmtmerits under tie AL COl'do 'For exam ple Perez Roque-
publicly stated iri"May 2004 tisat the Umted States had not fulfilled its
obligation undéi the M1grat10:1 Accords i Iri 2003 because it had issued only
17,000 travel documonts, in f‘a"t the U S GOVemmen’f exceeded its
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obligation both i i 2003 and i 2004 by 1ssumg 21 075 and 23 075 travel
documents respectrvely e . :
A e q:‘-J v,‘--x, . T, §‘I“‘1 (,.t Nlr\t; §'.1\1u

The GOC also continues to 1mposc 1rnped1ments to the safe return of
Cuban mlgrants mterdtcted at sea by refusing to drscuss openmg alarger and
deeper port to USCG vessels that return the migrants. The'lack of such a
port S1gmﬁcantly comphcates the operattonal aspects of the returns, in some
cascs requmng TisKy at-sea transfers of mlgrants from one UJSCG vessel to
another. Moreover, the excluswe use of the. shallow-water port of Cabanas
requires the use of multlple USCG vessels to repatnate large numbers of
migrants. Using larger U SCG vessels to conduct these repatriations would
significantly reduce the amount of time and resotirces 1nvolved While this
is clearly an issue of safety of life at sea and the effectlve use of resources,
the GOC ﬂatly refuses to drs”cuss the matter e T

Further, the GOC conttnues to tmpose 1mped1ments to. the legal
migration of certam rmgrants and certam categones of rmgrants (discussed
below), thereby creatmg the condltlons that ¢ encourage Such mdmduals to
conclude that unsafe and 1hegal mrgratlon rs therr only means of ¢éscaping
Cuba and garmng entry mto the Unlted States Dot Tl S
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Accordmg to the 1994 3 omt Commumque the‘GOC will “take
effective measures in every Way it possxbly can to oppose and prevent the
use of v1olence by any persons seekmg to reach or who amve in, the United
States from Cuba by forcrble d1ve__,f:10ns of aircraft’and ve§sels.” This
provision coverst alien. smugghng as well'as a broader range of violent
activity, gncludmg hijackings, by persons seekzng to leave Cuba to emigrate
to the Un1ted States The GOC 1mplements thJS provrsron through
substantjal cnmmal pcnalnes fot- alien smugghng and by prosecutmg
smugglers who “_caught ln Cu“ban temtory’ o ,

While the GOC suggests that it has a tough pubhc stance against
hijackings, s handling of specific cases.shows most: clearly a contempt for
the basic rights of its own citizens.. The Unlted States remains concerncd
about the possrbthty of future htJacklng of ancr aft and vessels by Cuban
migrants and the Cuban response In recogmtron of the regrme s apparent
inability of" unwdlmgness 1o nrevcnt hlJaCklngS, on three occasions USINT
has issued: pubhc statements wammg Cubans that htjackrngs are "extremely
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serious vzo]attons of mtemanonal ldu and qf Unlted States 1aw' that the
United States: w\ ] nterdlct nnacked conveydnces bound for: the United
States, and that any individual who iijacks an airéraft-or vessel and
successfully arrives in the United States, or who assaults a federal officer
during an 1nterd1ct10n will be. prosecuted w1th the full force of U.S. law. On
each occasion, USINT requcsted Cuban cooperatlon n publ1sh1ng and
broadcasting the i message so that ordmary Cubans would understand our
policy; Cuba has conszstently refused to do so v

During the pertod me Apnl to October 2004 the GOC penmitted
U.S. prosecutors and defense counsel to depose 1nterd1cted mlgrants in two
alien smugghng cases m U S. Federal court, but repeatedly delayed
responding i ina tlmely manner to a smnlar request made n September ma
related case.’ " TS e L

The Cuban Border Guard contmues to prov1de the USCG Wlth
coordinates and descnptwns of's SOmig: ves.sels departmg Cuban territorial
waters in the“*dlrectlon of, the Umted States but has'in recent months failed
to live up to. 1ts obhgattorls under 1nternat10nal law by refusmg to undertake
flag state responsxblhty 10 1nterdtct stolen vessels bound for the United
States. In the past the GOC has 1ntent10na11y attempted to evade these
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obligations:*™ ™7 "

Legal Mlgratlon_

Pursuant’tofthe 1994 J o.nt Commumque the GOC agreed to facilitate
the procedures’ necessary for thé Umted States Government to document
certain Cuban rmgrants for travel Sl e CER

The GOC cons1stently uttdennmes tbls commltment by denymg exit
permits to certam otherw1se quahﬁed Cuban cmzens makmg some people

members of. persons 1t deems detectors kK such as relanves of GOC officials
who decide to stay in the’ Un1ted States. “In’ addltlon GOC “Resolution 54”
imposes nearly insurtnountable obistacles'to etmgranon to the United States
for all medical professionals. At the June 2003 session of talks to revicw the
Joint Commumque the U.S. délegation piesented the Cuban delegation with
a list of 636 naifies.of persons documented by, the U.S. Government for
travel to the Umted States bu:-whom the GOC had denled ex1t permission.
As of October 2004 that 11st had. grown to,I 621 mdtwduals 1nc1ud1ng
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" and could encourage its desperate V1ct1ms to undertake unsafe and illegal -
migration to the Umted States, wh1ch 1s cornpletely contrary to the spirit of
the Migration Accords S TR

The GOC. also contmues to. lmpose exrt perrmt fees and to charge to
migrants bound for the United States medlcal examination fees that far
exceed those ] ]mPOSCQ anywhere else in the regton (Mlgrants going to
Canada, for example have similar examiriations conducted at no cost to
them because they are covered by the Cuban govemment s publrc health
by other natlons in the hermsphere for mlgrants bound for the United States.
In addition, 1t s, clear that the:GOC does not use the, medical examination
fees to 1mprove the rnedrcal examxnatxons m, any. s grnheant way; the USG
has found more than one Case of tuberculosrs n rmgrants the GOC had given
clean bllls of health‘ iThe tees constttute an effort by the GOC to m11k
for additional sotirce'df income. USINT estimates that, takmg into account
all medical, legal, passport, and pemut fees, the GOC “harvests” over $12
million armualli’y"'fron’i J€gal Cubarr ermgrants to the Umted States. In the
past year, the:GOC his been 'rhekrng it'even more difficult for mlgrants to
obtain the' documcnts ?equlred for' legal rmgran ot It takes two to three
months and somettmes Iorrger to’ issue paSSports and it contmues to erect
obstacles to medrcél exari’r:s on aJseemmeg random basr especmlly to the
children of some apphcants ' ' R
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Another ,uban 1mposed 1mped1ment 1o legal mtgratxon 1s the GOC’s
refusal to perrmt the:USGito conduct a much needed ‘new regrstratron period
for the Special Cuban Mlgrant Program (SCMP), otherwwe known as the

“lottery, bombg;. ér. sorteo, i desplte repeated USG requests and Cuba's
earlier stated comrmtment to, perrmt such reglstratlons to 'occur.every two
years. (Reglstrauons were he“[d in 1994 1996 and;” l998 )" The SCMP is the
centerpiece of theJ.S: comrmtment to sate lega“l and. orderly migration
under the Mlgra ~ on-%Accords provrdmg over 75 percent of, the Tunimum
20,000 Cuban rmgrants the US G is comrmtted to docufnentmg for
permanent mlmi“gratlon to the umted States each year Those family
members who' quahfy under the éCMP may feceive travel documents at the
same time it order to’ travel together to thé Umted States Because the last
lottery reg1stratron took place in 1998 thete are currently no young adults
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between the ages of 18 and ”4 i the apphcant pool A new régistration
period would allow those‘who have turned-18. years: of age since 1998, or
who did not apply for the SCMP a thiat timie; the-chance to register for a
legal migration. opportumty "These people S 1nehg1b111ty to quallfy for safe,
legal, and orderly travel to the United Stales encourages them to consider
other methods for entermg the United States ‘The USG ﬁrmly beheves that
anew lottery would send a clear 51gna1 of the commttment of both
govemnments to safe legal and orderly migration, would penmt a necessary
refreshment of; the lottery database, and would provide hope to Cubans who
turned 18 since 1998 or who have since 1998 decided that they wish to

migrate. However, the GOC eontmues to refuse to allow anew registration
to take place. ¢ - ) N
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Cuba has; %on&itently ﬂouted 1ts obhgattons under mtematwnal law
by refusmg to accept the retum of its nattonals found’ fo be ) no 1onger eligible
to remain m the Umted States due to cnmmal oftenses they comrmtted (with
the exceptmn of Cuban excludables bemg Teturned pursuant to: the 1984

agreement regardmg mlgrant.s Wwho amved in the Um red States 4s a
consequence of: the Martel boatlift)): ’Ihe Umted Stateb bés proposed that a
technical workmg group comprlsed of representatlves fromi each government
meet to bettef litiderstand eath’othier’s conterns and to cxplore possible
options to allow [or the return of at least sorne of the Cuban criminal
excludables. The' GOC's réspornse t6' our efforts lias bedh to refer to non-
germane issues;ificluding U.S. law and USG broadcasting. The USG
continucs to press-the-GOC to comply with its obligations to accept the
return of all ofiits: natlonals, including Cuban nationals who -have been
convicted of serious crimes’ and are ‘subject to ~1mm1grat1on proceedings or
ordered excluded deported or removed from the Umted States

~ Review of Agreement | “_;;. s
Both the "ttj'ed Statea ano the GOL agreect that future meetmgs to
review the Mlgrat;on Accord< Woud be scheduled bv 'nutual dgreement.
Prior to December 2003, this'was tmplement°d thy ough par’umpatlon in
bilateral, seml atmual M1 gratlon Talks The USG declmed to sehedule the

......

and perSlstent refusar to drsc:uss substantwely the ﬁve most Important
1mped1ments 1t hats unposed o safc 1ega1 and orderly rmgratmn many of
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which have already been no! ed 1erus al to issue emt pemnts to quahﬁed
migrants; refusal to permit a new regisiratior for the "lottery;" refusal to
provide a new, safer port for repatriations; ‘refusal to permit USINT to travel
to monitor retumed migrants; and refusal te accept the retum of Cuban

criminals deemed excludable Irom the Umted States t

The USG is str ongly comnmtted to safe rrugranon a.nd believes that
Migration Talks are only produotlve and useful if'the i 1ssues mentioned
above, which have always been at the top of our agenda are discussed ina -
meamngful manner. The USG has con51stently raised all five issues with the
GOC, which in turn has stated-in writing, with regard t0 four of'the five, its
unwillingness to address these matters. At the same time that the USG
declined to schedule the Decembcr 2003 annual M1gratxon Talks meeting,

3 ..A‘

talks when we mutually deem them more productwe The GOC continues to
be unprepared to move, forward ona substantwe agenda and mstead
charactenzes the (jSG actlon as a polmcal rnaneuver for whichi there would

‘‘‘‘ '_:.t‘( PR .

The Unlted‘States 1n51§ted mn the dlscussxons leadmg to,the May 2,
1995, Joint Statement ‘that U.S: officials must be able to mohitor returned
Cuban rrugrants £ venfy that réturned Cubans are not penahzed or harassed
because of their unauthonzed departures and the Cuban govemment agreed.
However, the GOC has for sOme time malntamed that itis né)t obhgated to
permit such momtonng ms:ts to take place but does $o. only as . courtesy.
The USG irisists’ that such momtonng 1S essennal for full 1mplementat10n of
the Accords; and&notes that the Cuban reglme conswtently perrmtted such
monitoring to také. place un’ula‘.003 USINT contmues to réqiiest approval
for momtormg Hips. i

Smce March 2003, he GOC has refused to perrmt USINT officers to
travel outside of’Havana for the purpose of monjtoring repatriated Cuban
migrants. On numerous oecasmns the Chief of, M1$$1on formally protested
at the highest’ ‘Tevel of the Luuan govEmment aval]ab]e 16 tum this GOC
failure to comply with the Mtgratxon Accords. The Department of State
filed sumlar protests W1th the Cuban Inter‘ests Sectxon In Washmgton
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Prior to March ZOOJ, ad uhouc h USIN f found tha: a maJorlty of the
returnees it was able to monitor did Hiot suffei retribution from the Cuban
authorities as a result of their atlempt to depart illegally, there continued to
be clear and credible instances of government harassment and punishment of
returnees. Cubans tell us.the GOC contitiues to take a range of actions
against returned migrants. Doctors have been demoted, transferred to
remote locations; and told that they will never be able to pursue specialized
studies or gain access to required continuing education. Teachers have been
declared ¢ untrustworthy,” fired from their jobs, and then offered work as
janitors in the samie schools.: Workers in the touri$m sector have been fired.
While these dismissals are often attributed to “absenteeism” the workers are
barred from other jobs where they cculd make best use of their education
and experience. A significant number of retuned migrants have reported
that the GOC 1rr)posed obstaclcs increase the appeal of altemauvc means of
departure. VesS el L T b, R T e
1L CONCLUé{*eN TR A

The UOC § 1mp1ementatlon of the Mlgrdtlon Acuords remains
seriously deficient: “The most si gmﬁcant barriers to full 1mplcmentat10n of
the accords are those created by the Cubah govcmment yet that same
government refu §510 adchces substanuvely the 1mped1ments 1t"has imposed
to safe, legal ind ora‘,rly migratién. Instead, it hias created additional
impediments such as'delay ini the issuance of passports and medical exams.
Another barrier is the GOC’s contiriued attempt% to discredit the USG efforts
to meet the mlmmum ‘of 20,000 Cubén mi grants jt comeiitted 16
documenting for’permanent jxamigration to the United Statés'each year. .In
2004 the USG ounce again not oniy fulfilled, but exceeded its commitment.
Public charges.by the GOC to the contrary can only contribute to migrants
taking to the seg for fear that they may not be.able to emigrate legally.

While the USG'belicves that documenting more than 20,000 migrants sends
a clear signal of;the commitment of both governments to safe, legal, and
orderly migration, the GOC appears 1o repiain’’ comm:tted” only to
continuing to digcredit the USG’s efforts.. Although'it is in the power of the
GOC to comply with the’ Mlgratlon Accox ds, it has ¢ynically chosen to
manipulate them for T)Ul‘tlcal gam in'an effort to wntu,u\, to prevent the
Cuban people s dem € to me n 1recuom O T
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Dear Mrx. President:

On behalf of the Secretary of State, we are transmitting to the
Congress a report concerning rmethods employed by the Government of
Cuba to comply with the United States-Cuba Septeinber 1994 "Joint
Communiqué" and the treatment by the Government of Cuba of persons
returned to Cuba in accordance with the United States—Cuba May 1995
"Joint Statement,” together known as the Migration Accords. This report is
provided pursuant to Section 2245 of the Omnibus Censolidated and
Emergency Supplemental Appropriations Act, 1999 (Public Law 105-277).

We hope this report is useful to you. As always, please do not hesitate
. to contact us if you have further questions.
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