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L INTRODUCTION

1. The Government of the United States of America welcomes this opportunity to
report to the Committee on the Rights of the Child on measures giving effect to its
undertakings under the Optional Protocol to the Convention on the Rights of the Child on
the sale of children, child prostitution and child pornography (the “Protocol”), in
accordance with Article 12 thereof. The organization of this initial report follows the
General Guidelines of the Committee on the Rights of the Child regarding the form and
content of initial reports to be submitted by States Parties (CRC/OP/SA/1, 4 April 2002)."

2. It is especially important for the United States that the Protocol contains effective
and practical strategies to prosecute and penalize those who commit crimes involving
child prostitution, child pornography and trafficking in children. The Protocol is subject
to ratification by any State Party or signatory. to the Convention on the Rights of the
Child. Thus, the United States was able to become a party to the Protocol because it had
signed the Convention on the Rights of the Child in February 1995, although the United
States assumed no obligation under the Convention on the Rights of the Child by becoming
a party to the Protocol. The U.S. instrument of ratification is attached at Annex L.

3. Prior to U.S. ratification of the Protocol, U.S. federal and state law satisfied the
substantive requirements of the Protocol. Accordingly, no new, implementing legislation
was required to bring the United States into compliance with the substantive obligations
that it assumed under the Protocol, although a technical legal lacuna caused the United
States to enter a reservation with respect to offenses committed on board a ship or

" aircraft registered in the United States. The provisions of the Protocol are not self-
executing under U.S. domestic law, with one exception. That exception is Article 5,
discussed below, which permits States Parties to consider the offenses covered by Article
3(1) as extraditable offenses in any existing extradition treaty between States Parties.

IL. INFORMATION ON MEASURES AND DEVELOPMENTS RELATING
TO THE IMPLEMENTATION OF THE PROTOCOL

Article 1 — Prohibition of Sale of Children, Child Pornography and Child Prostitution

4. Article 1 provides that “States Parties shall prohibit the sale of children, child
prostitution and child pornography as provided for by the present Protocol.” By its terms,
Article 1 is introductory in nature and creates no obligations aside from those set forth in

! We note that the Committee adopted Revised Guidelines on November 3, 2006 (CRC/C/OPSC/2).
Because most of the preparation and drafting of this initial report predates the Revised Guidelines, the
organization of this report follows those guidelines adopted in 2002 (CRC/OP/SA/1).



the remaining articles.

Article 2 — Definitions

5. Article 2 defines “sale of children,” “child prostitution” and “child pornography.”

6. Article 2(a) defines sale of children as “any act or transaction whereby a child is
transferred by any person or group of persons to another for remuneration or other
consideration.”

7. To clarify the definition of sale of children in Article 2(a) the following
_understanding accompanied the U.S. instrument of ratification:

The United States understands that the term “sale of children”, as defined in
Article 2(a) of the Protocol, is intended to cover any transactions in which
remuneration or other consideration is given and received under circumstances in
which a person who does not have a lawful right to custody of the child thereby
obtains de facto authority over the child.

8. With this understanding, as more fully discussed in the analysis of Article 3, U.S.
law is consistent with the obligations of the Protocol with respect to the sale of children.

9. Article 2(b) defines child prostitution as “the use of a child in sexual activities for
remuneration or any other form of consideration.” As more fully described in the
analysis of Article 3, the definition set forth in the Protocol is consistent with U.S. federal
and state law and practice.

10. Article 2(c) defines child pornography as “any representation, by whatever means,
of a child engaged in real or simulated explicit sexual activities or any representation of
the sexual parts of a child, the dominant characteristic of which is depiction for a sexual
purpose.” A number of delegations, including those of the European Union, Japan,
and the United States, stated their understanding that the term “any representation” meant
“visual representation.” Delegations, including the U.S. delegation, also stated their
understanding that the term “sexual parts” meant “genitalia.” These understandings
were included in the negotiating record of the final session.

11.  To confirm this meaning of Article 2(c), the following understanding accompanied
the U.S. instrument of ratification:

The United States understands the term, “child pornography”, as defined in
Article 2(c) of the Protocol, to mean the visual representation of a child
engaged in real or simulated sexual activities or of the genitalia of a child
where the dominant characteristic is depiction for a sexual purpose.



12. With this understanding, as more fully discussed in the analysis of Article 3, U.S.
law is consistent with the obligations of the Protocol with respect to child pornography.

Article 3 — Criminalization

13.  Article 3(1) provides that States Parties shall ensure that the following acts are
covered under their criminal or penal law and punishable by appropriate penalties, taking
into account the grave nature of such offenses:

¢ in the context of sale of children, the offering, delivéring, or accepting by
whatever means a child for the purpose of sexual exploitation of the child, transfer
of organs for profit, or engagement of the child in forced labor (Article 3(1)(a)(i));

e in the context of sale of children, “improperly inducing consent, as an
intermediary, for the adoption of a child in violation of applicable international
instruments on adoption” (Article 3(1)(a)(ii));

e offering, obtaining, procuring or providing a child for child prostitution (Article
3(1)(b)); and

. prodhcing, distributing, disseminating, importing, exporting, offering, selling, or
possessing for these purposes child pornography (Article 3(1)(c)).

14.  Asdiscussed below, these acts violate criminal statutes under U.S. federal and
state laws.

Article 3(1)(a)(i)a — Sexual Exploitation

15.  The requirement to criminalize the sale of a child for purposes of sexual
exploitation largely overlaps with the requirement to criminalize acts concerning child
prostitution and child pormography. The term “sexual exploitation” is not defined, but it
was generally understood during the negotiations that the term means prostitution,
pornography, or other sexual abuse in the context of the sale of children.

16. In the United States, the Federal and State Governments have enacted criminal
laws to protect children from sexual exploitation by adults. For example, federal and
state laws prohibiting child sexual abuse and statutory rape laws are used to prosecute
adults who sexually exploit children for the above-described purposes. Moreover, as set
forth in detail in the analysis of Article 3(1)(b) and 3(1)(c), federal and state law prohibit
exploitation of children for purposes of prostitution and pornography. Additionally,
federal law prohibits trafficking in children for sexual purposes. 18 U.S.C. § 1591,
which was passed as part of the Trafficking Victims Protection Act of 2000, criminalizes



all sex trafficking of children, regardless of whether fraud, force or coercion was used in
the offense. There is no requirement that the sex trafficking cross state lines, provided it
can be shown that the conduct is in or affecting interstate or foreign commerce. In
addition, under 18 U.S.C. § 2423(a), it is prohibited to transport in interstate commerce
any individual under age 18 with the intent that the “individual engage in prostitution or
in any sexual activity for which any person can be charged with a criminal offense.”
Attempts to do so are prohibited by 18 U.S.C. § 2423(e). As an example of a state law,
see, e.g., NMSA [New Mexico] 1978, § 30-6A 1-4, Sexual Exploitation of Children.

- During its Legislative Session 2007, New Mexico is also proposing a bill similar to 18
U.S.C. § 1591 to criminalize the trafficking of persons. In Utah, child prostitution is a
second-degree felony punishable by 1 to 15 years in prison. Section 76-10-1306, Utah
Code Annotated. Also, enticement of a child to engage in sexual activity over the
Internet is a second-degree felony punishable by 1 to 15 years in prison. Section 76-5-
401, Utah Code Annotated. Idaho punishes the following offenses: Sexual abuse of a
child under the age of 16 years, I.C. § 18-1506, Ritualized abuse of a child, I.C. § 18-
1506A, Sexual exploitation of a child, I.C. § 18-1507, Lewd conduct with minor child
under sixteen, 1.C. § 18-1508, Sexual battery of a minor child under eighteen years of
age, I.C. § 18-1508A.

Article 3(1)(a)(i)b — Transfer of Organs of the Child for Profit

17.  During the negotiations, States limited the scope of the Protocol with respect to
organ trafficking to situations where (1) the sale of a child occurred and (2) the organs of
that child were subsequently extracted and sold for a profit.

18.  U.S. federal law contains comprehensive protections against trafficking in the
organs of a child. U.S. federal law criminalizes acquiring, receiving, or otherwise
transferring any human organ for valuable consideration for use in human transplantation
if the transfer affects interstate commerce. 42 U.S.C. § 274e (National Organ
Transplant Act of 1984, as amended). The federal proscription is limited to transfers
affecting interstate commerce because “laws governing medical treatment, consent,
definition of death, autopsy, burial, and the disposition of dead bodies are exclusively
State law.” S.Rep. 98-382, 98th Cong., 2nd Sess. 1984. Nonetheless, the phrase
“affecting interstate commerce” is generally interpreted broadly by U.S. courts.

19.  While U.S. state law may not always criminalize the sale of organs per se, the
situation addressed in the Protocol would inevitably fall within the scope of one or more
criminal state statutes. Since the transfer of organs of a child must be within the context
of the sale of a child, situations involving the lawful consent of a child to donate an organ
in which the transfer does not involve valuable consideration are not prohibited.
Accordingly, depending on the nature of the crime and state law, the conduct prohibited by
the Protocol would constitute assault, and might also be battery, maiming, child abuse or
criminal homicide. ; :



20.  Consequently, to clarify the scope of the obligation to criminalize the transfer of
organs in Article 3 the United States expressed the following understanding in its
instrument of ratification:

The United States understands that the term “transfer of organs for profit”
as used in Article 3(1)(a)(i) of the Protocol, does not cover any situation in
which a child donates an organ pursuant to lawful consent. Moreover, the
United States understands that the term “profit”, as used in Article
3(1)(a)(i) of the Protocol, does not include the lawful payment of a
reasonable amount associated with the transfer of organs, including any
payment for the expense of travel, housing, lost wages, or medical costs.

Article 3(1)(a)(i)c — Engagement of the Child in Forced Labor

21.  The Protocol requires States Parties to criminalize the conduct of both the seller
and buyer of a child in the context of a sale, i.e., (1) acts of arranging for a buyer of a
child (seller’s conduct), (2) delivering the child pursuant to a sale (the seller’s conduct or
the conduct of his/her agent), and (3) accepting the child pursuant to the sale (the
buyer’s conduct). Since “offering, delivering or accepting” a child for the purpose of
forced labor must take place in the context of a sale, criminal penalties are required under
Article (3)(1)(a)(i)c where the transaction has been completed.

22.  U.S. federal law, consistent with the requirements of Article 3(1)(a)(i)c,
criminalizes the sale of a child for the purpose of engagement in forced labor. Forced
labor is specifically prohibited by 18 U.S.C. § 1589, which was passed as part of the
Trafficking Victims Protection Act of 2000. Section 1589 criminalizes providing or
obtaining the labor or services of a person by (1) threats of serious harm to, or physical
restraint against, that person or another person; (2) by means of any scheme, plan, or
pattern intended to cause the person to believe that, if the person did not perform such
labor or services, that person or another person would suffer serious harm or physical
restraint, or (3) by means of the abuse or threatened abuse of the law or the legal process.
Congress passed § 1589 in response to the Supreme Court’s narrow interpretation of the
involuntary servitude statute, 18 U.S.C. § 1584, in United States v. Kozminski, 487 U.S.
931 (1988) (holding that the statutory prohibition against involuntary servitude is limited
to cases involving compulsion of services by use or threatened use of physical or legal
coercion). In addition to the forced labor statute, other provisions of the U.S. Code
provide criminal penalties for peonage, enticement into slavery, involuntary servitude,
and trafficking with respect to peonage, slavery, involuntary servitude, or forced labor,
sex trafficking, as discussed above, and unlawful conduct with respect to documents in

furtherance of trafficking, peonage, slavery, involuntary servitude, or forced labor. See
18 U.S.C. §§ 1581, 1583, 1584, 1590, 1591, and 1592. Attempts to commit such crimes
are penalized under 18 U.S.C. § 1594. These laws reach any such conduct that takes




place anywhere in the United States. Federal law further criminalizes interstate
kidnapping (18 U.S.C. § 1201). The kidnapping statutes punish individuals who kidnap
others, including minors, across state lines. Also, New Mexico is proposing a bill during
its Legislative Session 2007 to criminalize the trafficking of persons, including
provisions to prohibit forced labor of children, and will include provisions to penalize
the seller and the buyer. Idaho law prohibits human trafficking for sexual purposes or
for labor. I.C. §§ 18-18-8501 through 18-8505.

23. ' The provisions of 18 U.S.C. § 241, the federal civil rights conspiracy statute,
prohibits conspiracies to violate the Thirteenth Amendment. The Thirteenth Amendment
prohibits slavery and involuntary servitude and has been interpreted very broadly. “The
undoubted aim of the Thirteenth Amendment . . . was not merely to end slavery but to
maintain a system of completely free and voluntary labor throughout the United States.”
Pollock v. Williams, 322 U.S. 4, 17 (1944). It has been construed to grant Congress the
“power to pass all laws necessary and proper for abolishing all badges and incidents of
slavery.” Civil Rights Cases, 109 U.S. 3, 20 (1883). In Jones v. Alfred H. Mayer Co.,
392 U.S. 409, 440 (1968), the Supreme Court declared that Congress has the power
“rationally to determine what are the badges and the incidents of slavery.” Furthermore,
under the Thirteenth Amendment, Congress may reach conduct by private individuals as
well as governments.

24. Finally, a person who “aids, abets, counsels, commands, induces or procures” the
commission of one of these federal offenses is punishable as a principal under 18 U.S.C. §
2. Accordingly, those who take part in a portion of the transaction resulting in the sale of
a child for the purpose of forced labor will also be subject to punishment under U.S. anti-
trafficking laws in combination with § 2. Such conduct when involving two or more
_persons could also incur conspiracy liability under 18 U.S.C. § 371.

Article 3(1)(a)(ii) — Improperly Inducing Consent as an Intermediary for Adoption
in Violation of Applicable International Legal Instruments on Adoption

25. The obligation contained in Article 3(1)(a)(ii) to criminalize “improperly inducing
consent, as an intermediary, for the adoption of a child in violation of applicable
international legal instruments on adoption” is drawn from the Convention on Protection
of Children and Co-operation in respect of Intercountry Adoption (the “Hague
Convention”), adopted May 29, 1993. The Hague Convention (Article 4(c)(3)) requires
that an adoption within the scope of the Convention shall take place only if the competent
authorities of the State of origin determine, inter alia, that consent has not been induced
by payment or compensation of any kind.

26.  During the final session of negotiations of the Protocol, both Japan and the United
States stated their understanding that “applicable international instruments on adoption”
meant the Hague Convention. Further, both countries stated their understanding that,






