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9 FAM 40.65 RELATED STATUTORY
PROVISIONS
(CT:VISA-967; 06-11-2008)

See INA 212(a)(6)(E) (8 U.S.C. 1182(a)(6)(E), and INA 212(d)(3)(11) (8
U.S.C. 1182(d)(3) and (11).

INA 212(a)(6)(E)
(6) Illegal entrants and immigration violators.-

(E) Smugglers.-

()

(i)

(iii)

In general.-Any alien who at any time knowingly has
encouraged, induced, assisted, abetted, or aided any other
alien to enter or to try to enter the United States in
violation of law is inadmissible.

Special rule in the case of family reunification.-Clause (i)
shall not apply in the case of alien who is an eligible
immigrant (as defined in section 301(b)(1) of the
Immigration Act of 1990), was physically present in the
United States on May 5, 1988, and is seeking admission as
an immediate relative or under section 203(a)(2)
(including under section 112 of the Immigration Act of
1990) or benefits under section 301(a) of the Immigration
Act of 1990 if the alien, before May 5, 1988, has
encouraged, induced, assisted, abetted, or aided only the
alien's spouse, parent, son, or daughter (and no other
individual) to enter the United States in violation of law.

Waiver authorized.-For provision authorizing waiver of
clause (i), see subsection (d)(11).

INA 212(d)(3) and (11)

d. Temporary admission of nonimmigrants
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(3)(A) Except as provided in this subsection, an alien

(B)

()

(ii)

()

(ii)

who is applying for a nonimmigrant visa and is known or
believed by the consular officer to be ineligible for such
visa under subsection (a) of this section (other than
paragraphs (3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii), (3)(C), and
clauses (i) and (ii) of paragraph (3)(E) of such subsection),
may, after approval by the Attorney General of a
recommendation by the Secretary of State or by the
consular officer that the alien be admitted temporarily
despite his inadmissibility, be granted such a visa and may
be admitted into the United States temporarily as a
nonimmigrant in the discretion of the Attorney General, or

who is inadmissible under subsection (a) of this section
(other than paragraphs (3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii),
(3)(C), and clauses (i) and (ii) of paragraph (3)(E) of such
subsection), but who is in possession of appropriate
documents or is granted a waiver thereof and is seeking
admission, may be admitted into the United States
temporarily as a nonimmigrant in the discretion of the
Attorney General. The Attorney General shall prescribe
conditions, including exaction of such bonds as may be
necessary, to control and regulate the admission and
return of inadmissible aliens applying for temporary
admission under this paragraph.

The Secretary of State, after consultation with the
Attorney General and the Secretary of Homeland Security,
or the Secretary of Homeland Security, after consultation
with the Secretary of State and the Attorney General, may
conclude in such Secretary’s sole unreviewable discretion
that subsection (a)(3)(B)(i)(IV)(bb) or (a)(3)(B)(i)(VII) of
this section shall not apply to an alien, that subsection
(a)(3)(B)(iv)(VI) of this section shall not apply with
respect to any material support an alien afforded to an
organization or individual that has engaged in a terrorist
activity, or that subsection (a)(3)(B)(vi)(III) of this section
shall not apply to a group solely by virtue of having a
subgroup within the scope of that subsection. The
Secretary of State may not, however, exercise discretion
under this clause with respect to an alien once removal
proceedings against the alien are instituted under section
1229a of this title.

Not later than 90 days after the end of each fiscal year,
the Secretary of State and the Secretary of Homeland
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Security shall each provide to the Committees on the
Judiciary of the House of Representatives and of the
Senate, the Committee on International Relations of the
House of Representatives, the Committee on Foreign
Relations of the Senate, and the Committee on Homeland
Security of the House of Representatives a report on the
aliens to whom such Secretary has applied clause (i).
Within one week of applying clause (i) to a group, the
Secretary of State or the Secretary of Homeland Security
shall provide a report to such Committees.

The Attorney General may, in his discretion for humanitarian
purposes, to assure family unity, or when it is otherwise in the
public interest, waive application of clause (i) of subsection
(a)(6)(E) of this section in the case of any alien lawfully admitted
for permanent residence who temporarily proceeded abroad
voluntarily and not under an order of removal, and who is
otherwise admissible to the United States as a returning resident
under section 211(b) of this title and in the case of an alien
seeking admission or adjustment of status as an immediate
relative or immigrant under section 203(a) of this title (other than
paragraph (4) thereof), if the alien has encouraged, induced,
assisted, abetted, or aided only an individual who at the time of
such action was the alien’s spouse, parent, son, or daughter (and
no other individual) to enter the United States in violation of law.

9 FAM 40.65 RELATED REGULATORY
PROVISIONS

(CT:VISA-967; 06-11-2008)

See 22 CFR 40.65

40.65 Smugglers.

(a)

(b)

General. A visa shall not be issued to an alien who at any time
knowingly has encouraged, induced, assisted, abetted, or aided any
other alien to enter or to try to enter the United States in violation of

law.

Waiver of ineligibility—INA 212(d)(11). If an immigrant applicant is
ineligible under INA 212(a)(6)(E) but is qualified to seek the benefits
of INA 212(d)(11), the consular officer shall inform the alien of the
procedure for applying to DHS for relief under that provision of law. A
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visa may not be issued to the alien until the consular officer has
received notification from DHS of the approval of the alien's application
under INA 212(d)(11).
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