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CERTAIN FORMER EXCHANGE VISITORS

(CT:VISA-978;, 06-27-2008)
(Office of Origin: CA/VO/L/R)

9 FAM 40.202 RELATED STATUTORY

PROVISIONS
(CT:VISA-978; 06-27-2008)

See INA 212(e) (8 U.S.C. 1182(e)), INA 214(l) (8 U.S.C. 1184(1)), and INA
212(I) (8 U.S.C. 1182(I)).

INA 212(E)

e. Educational visitor status; foreign residence requirement; waiver

No person admitted under section 101(a)(15)(J3) of this title or acquiring
such status after admission

(1)

(2)

(3)

whose participation in the program for which he came to the United
States was financed in whole or in part, directly or indirectly, by an
agency of the Government of the United States or by the
government of the country of his nationality or his last residence,

who at the time of admission or acquisition of status under section
101(a)(15)(J) of this title was a national or resident of a country
which the Director of the United States Information Agency,
pursuant to regulations prescribed by him, had designated as
clearly requiring the services of persons engaged in the field of
specialized knowledge or skill in which the alien was engaged, or

who came to the United States or acquired such status in order to
receive graduate medical education or training, shall be eligible to
apply for an immigrant visa, or for permanent residence, or for a
nonimmigrant visa under section 101(a)(15)(H) or section
101(a)(15)(L) of this title until it is established that such person has
resided and been physically present in the country of his nationality
or his last residence for an aggregate of at least two years following
departure from the United States: Provided, That upon the
favorable recommendation of the Director, pursuant to the request
of an interested United States Government agency (or, in the case
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of an alien described in clause (iii), pursuant to the request of a
State Department of Public Health, or its equivalent), or of the
Commissioner of Immigration and Naturalization after he has
determined that departure from the United States would impose
exceptional hardship upon the alien’s spouse or child (if such
spouse or child is a citizen of the United States or a lawfully
resident alien), or that the alien cannot return to the country of his
nationality or last residence because he would be subject to
persecution on account of race, religion, or political opinion, the
Attorney General may waive the requirement of such two-year
foreign residence abroad in the case of any alien whose admission
to the United States is found by the Attorney General to be in the
public interest except that in the case of a waiver requested by a
State Department of Public Health, or its equivalent, or in the case
of a waiver requested by an interested United States Government
agency on behalf of an alien described in clause (iii), the waiver
shall be subject to the requirements of section 214(l) of this title:
And provided further, That, except in the case of an alien described
in clause (iii), the Attorney General may, upon the favorable
recommendation of the Director, waive such two-year foreign
residence requirement in any case in which the foreign country of
the alien’s nationality or last residence has furnished the Director a
statement in writing that it has no objection to such waiver in the
case of such alien.

INA 214(1)
. Restrictions on waiver

(1) In the case of a request by an interested State agency, or by an
interested Federal agency, for a waiver of the 2-year foreign
residence requirement under section 212(e) of this title on behalf
of an alien described in clause (iii) of such section, the Attorney
General shall not grant such waiver unless—

(A) in the case of an alien who is otherwise contractually obligated
to return to a foreign country, the government of such country
furnishes the Director of the United States Information Agency
with a statement in writing that it has no objection to such
waiver;

(B) in the case of a request by an interested State agency, the grant
of such waiver would not cause the number of waivers allotted
for that State for that fiscal year to exceed 30;

(C) inthe case of a request by an interested Federal agency or by an
interested State agency—
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(i)  the alien demonstrates a bona fide offer of full-time
employment at a health facility or health care organization,
which employment has been determined by the Attorney
General to be in the public interest; and

(i)  the alien agrees to begin employment with the health
facility or health care organization within 90 days of
receiving such waiver, and agrees to continue to work for a
total of not less than 3 years (unless the Attorney General
determines that extenuating circumstances exist, such as
closure of the facility or hardship to the alien, which would
justify a lesser period of employment at such health facility
or health care organization, in which case the alien must
demonstrate another bona fide offer of employment at a
health facility or health care organization for the remainder
of such 3-year period); and

(D) in the case of a request by an interested Federal agency (other
than a request by an interested Federal agency to employ the
alien full-time in medical research or training) or by an
interested State agency, the alien agrees to practice primary
care or specialty medicine in accordance with paragraph (2) for a
total of not less than 3 years only in the geographic area or
areas which are designated by the Secretary of Health and
Human Services as having a shortage of health care
professionals, except that—

(i) in the case of a request by the Department of Veterans
Affairs, the alien shall not be required to practice medicine
in @ geographic area designated by the Secretary;

(ii)  in the case of a request by an interested State agency, the
head of such State agency determines that the alien is to
practice medicine under such agreement in a facility that
serves patients who reside in one or more geographic
areas so designated by the Secretary of Health and Human
Services (without regard to whether such facility is located
within such a designated geographic area), and the grant
of such waiver would not cause the number of the waivers
granted on behalf of aliens for such State for a fiscal year
(within the limitation in subparagraph (B)) in accordance
with the conditions of this clause to exceed 5; and

(iii) in the case of a request by an interested Federal agency or
by an interested State agency for a waiver for an alien who
agrees to practice specialty medicine in a facility located in
a geographic area so designated by the Secretary of
Health and Human Services, the request shall
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demonstrate, based on criteria established by such
agency, that there is a shortage of health care
professionals able to provide services in the appropriate
medical specialty to the patients who will be served by the
alien.

(2)(A) Notwithstanding section 248(a)(2) of this title, the Attorney
General may change the status of an alien who qualifies under
this subsection and section 212(e) of this title to that of an alien
described in section 101(a)(15)(H)(i)(b) of this title. The
numerical limitations contained in subsection (g)(1)(A) of this
section shall not apply to any alien whose status is changed
under the preceding sentence, if the alien obtained a waiver of
the 2-year foreign residence requirement upon a request by an
interested Federal agency or an interested State agency.

(B) No person who has obtained a change of status under
subparagraph (A) and who has failed to fulfill the terms of the
contract with the health facility or health care organization
named in the waiver application shall be eligible to apply for an
immigrant visa, for permanent residence, or for any other
change of nonimmigrant status, until it is established that such
person has resided and been physically present in the country of
his nationality or his last residence for an aggregate of at least 2
years following departure from the United States.

(3) Notwithstanding any other provision of this subsection, the 2-year
foreign residence requirement under section 212(e) of this title
shall apply with respect to an alien described in clause (iii) of such
section, who has not otherwise been accorded status under
section 101(a)(27)(H) of this title, if—

(A) at any time the alien ceases to comply with any agreement
entered into under subparagraph (C) or (D) of paragraph (1); or

(B) the alien’s employment ceases to benefit the public interest at
any time during the 3-year period described in paragraph (1)(C).

9 FAM 40.202 RELATED REGULATORY
PROVISIONS
(CT:VISA-978; 06-27-2008)

See 22 CFR 40.202.

§ 40.202 Certain former exchange visitors.
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An alien who was admitted into the United States as an exchange visitor, or
who acquired such status after admission, and who is within the purview of
INA 212(e) as amended by the Act of April 7, 1970, (84 Stat. 116) and by
the Act of October 12, 1976, (90 Stat. 2301), is not eligible to apply for or
receive an immigrant visa or a nonimmigrant visa under INA 101(a)(15) (H),

(K), or (L), notwithstanding the approval of a petition on the alien's behalf,
unless:

(a) It has been established that the alien has resided and has been
physically present in the country of the alien's nationality or last
residence for an aggregate of at least 2 years following the termination of
the alien's exchange visitor status as required by INA 212(e), or

(b) The foreign residence requirement of INA 212(e) has been waived by the
Secretary of Homeland Security in the alien's behalf.

9 FAM 40.202 Regs/Statutes Page 5 of 5



