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9 FAM 41.23 RELATED STATUTORY
PROVISIONS

(CT:VISA-1201; 04-20-2009)

See INA 101(a)(15)(C) (8 U.S.C. 1101(a)(15)(C)); INA 212(a)(3) (8 U.S.C.
1182(a)(3)); INA 212(a)(7)(B) (8 U.S.C. 1182(a)(7)(B)); and INA 212(d)(8)
(8 U.S.C. 1182(d)(8)).

INA 101(a)(15)(C)

(15) The term "immigrant" means every alien except an alien who is
within one of the following classes of nonimmigrant aliens

(C) an alien in immediate and continuous transit through the
United States, or an alien who qualifies as a person entitled to
pass in transit to and from the United Nations Headquarters
District and foreign countries, under the provisions of
paragraphs (3), (4), and (5) of section 11 of the
Headquarters Agreement with the United Nations (61 Stat.
758);

INA 212(a)(3)

a. Classes of Aliens Ineligible for Visas or Admission.-Except as otherwise
provided in this Act, aliens who are inadmissible under the following
paragraphs are ineligible to receive visas and ineligible to be admitted to the
United States:

(3) Security and related grounds.-

(A) In general.-Any alien who a consular officer or the Attorney
General knows, or has reasonable ground to believe, seeks to
enter the United States to engage solely, principally, or
incidentally in-

(i) any activity (I) to violate any law of the United States
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relating to espionage or sabotage or (II) to violate or
evade any law prohibiting the export from the United
States of goods, technology, or sensitive information,

(i) any other unlawful activity, or

(iii) any activity a purpose of which is the opposition to, or the
control or overthrow of, the Government of the United
States by force, violence, or other unlawful means, is
inadmissible.

(B) Terrorist activities-
(i) 3/ 4/ 4a/ IN GENERAL.-Any alien who-
(I) has engaged in a terrorist activity,

(II) a consular officer, the Attorney General, or the
Secretary of Homeland Security knows, or has
reasonable ground to believe, is engaged in or is likely
to engage after entry in any terrorist activity (as
defined in clause (iv));

(III) has, under circumstances indicating an intention to
cause death or serious bodily harm, incited terrorist
activity;

(IV) is a representative (as defined in clause (v)) of--
(aa) a terrorist organization (as defined in clause (vi)); or

(bb) a political, social, or other group that endorses or
espouses terrorist activity;

(V) is a member of a terrorist organization described in
subclause (I) or (II) of clause (vi);

(VI) is a member of a terrorist organization described in
clause (Vvi)(III), unless the alien can demonstrate by
clear and convincing evidence that the alien did not
know, and should not reasonably have known, that the
organization was a terrorist organization;

(VII) endorses or espouses terrorist activity or persuades
others to endorse or espouse terrorist activity or
support a terrorist organization;
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(VIII) has received military-type training (as defined in

(IX)

section 2339D(c)(1) of title 18, United States Code)
from or on behalf of any organization that, at the time
the training was received, was a terrorist organization
(as defined in clause (vi)); or

is the spouse or child of an alien who is inadmissible
under this subparagraph, if the activity causing the
alien to be found inadmissible occurred within the last 5
years, is inadmissible.

(ii) EXCEPTION- Subclause (IX) 4d/ of clause(i) does not apply
to a spouse or child--

(D)

(1)

who did not know or should not reasonably have known
of the activity causing the alien to be found inadmissible
under this section; or

whom the consular officer or Attorney General has
reasonable grounds to believe has renounced the
activity causing the alien to be found inadmissible under
this section.

(iii) TERRORIST ACTIVITY DEFINED.-As used in this Act, the
term "terrorist activity" means any activity which is
unlawful under the laws of the place where it is committed
(or which, if 4/ it had been committed in the United States,
would be unlawful under the laws of the United States or
any State) and which involves any of the following:

(I) The highjacking or sabotage of any conveyance (including

an aircraft, vessel, or vehicle).

(II) The seizing or detaining, and threatening to kill, injure, or

continue to detain, another individual in order to compel
a third person (including a governmental organization)
to do or abstain from doing any act as an explicit or
implicit condition for the release of the individual seized
or detained.

(IIT) A violent attack upon an internationally protected person

(as defined in section 1116(b)(4) of title 18, United
States Code) or upon the liberty of such a person.

(IV) An assassination.

(V) The use of any-
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(aa) biological agent, chemical agent, or nuclear weapon
or device, or

(bb) explosive, firearm, or other weapon or dangerous
device (other than for mere personal monetary
gain), with intent to endanger, directly or indirectly,
the safety of one or more individuals or to cause
substantial damage to property.

(VI) A threat, attempt, or conspiracy to do any of the
foregoing.

(iv) ENGAGE IN TERRORIST ACTIVITY DEFINED- As used in this
chapter, the term "engage in terrorist activity" means, in
an individual capacity or as a member of an organization-

(I) to commit or to incite to commit, under circumstances
indicating an intention to cause death or serious bodily
injury, a terrorist activity;

(II) to prepare or plan a terrorist activity;

(III) to gather information on potential targets for terrorist
activity;

(IV) to solicit funds or other things of value for--
(aa) a terrorist activity;

(bb) a terrorist organization described in clause (vi)(I) or
(vi)(II); or

(cc) a terrorist organization described in clause (vi)(III),
unless the solicitor can demonstrate by clear and
convincing evidence that he did not know, and
should not reasonably have known, that the
organization was a terrorist organization;

(V) to solicit any individual--

(aa) to engage in conduct otherwise described in this
subsection;

(bb) for membership in a terrorist organization described
in clause (vi)(I) or (vi)(II); or

(cc) for membership in a terrorist organization described
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in clause (Vvi)(III) unless the solicitor can
demonstrate by clear and convincing evidence that
he did not know, and should not reasonably have
known, that the organization was a terrorist
organization; or

(VI) to commit an act that the actor knows, or reasonably
should know, affords material support, including a safe
house, transportation, communications, funds, transfer of
funds or other material financial benefit, false
documentation or identification, weapons (including
chemical, biological, or radiological weapons), explosives,
or training--

(aa) for the commission of a terrorist activity;

(bb) to any individual who the actor knows, or reasonably
should know, has committed or plans to commit a
terrorist activity;

(cc) to a terrorist organization described in subclause (I)
or (II) of clause (vi) or to any member of such an
organization; or

(dd) to a terrorist organization described in clause
(vi)(III), or to any member of such an organization,
unless the actor can demonstrate by clear and
convincing evidence that the actor did not know, and
should not reasonably have known, that the
organization was a terrorist organization.

(v) REPRESENTATIVE DEFINED.-As used in this paragraph, the
term "representative" includes an officer, official, or
spokesman of an organization, and any person who
directs, counsels, commands, or induces an organization or
its members to engage in terrorist activity.

(vi) TERRORIST ORGANIZATION DEFINED- As used in this
section, the term 'terrorist organization' means an
organization—

(I) designated under section 219 ;

(II) otherwise designated, upon publication in the Federal
Register, by the Secretary of State in consultation with
or upon the request of the Attorney General or the
Secretary of Homeland Security, as a terrorist
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organization, after finding that the organization engages
in the activities described in subclauses (I) through (VI)
of clause (iv); or

(III) thatis a group of two or more individuals, whether

organized or not, which engages in, or has a subgroup
which engages in, the activities described in subclauses
(I) through (VI) of clause (iv).

(C) Foreign policy.-

(i)

(ii)

(iii)

(iv)

In general.-An alien whose entry or proposed activities in
the United States the Secretary of State has reasonable
ground to believe would have potentially serious adverse
foreign policy consequences for the United States is
inadmissible.

Exception for officials.-An alien who is an official of a
foreign government or a purported government, or who is
a candidate for election to a foreign government office
during the period immediately preceding the election for
that office, shall not be excludable or subject to restrictions
or conditions on entry into the United States under clause
(i) solely because of the alien's past, current, or expected
beliefs, statements, or associations, if such beliefs,
statements, or associations would be lawful within the
United States.

Exception for other aliens.-An alien, not described in clause
(ii), shall not be excludable or subject to restrictions or
conditions on entry into the United States under clause (i)
because of the alien's past, current, or expected beliefs,
statements, or associations, if such beliefs, statements, or
associations would be lawful within the United States,
unless the Secretary of State personally determines that
the alien's admission would compromise a compelling
United States foreign policy interest.

Notification of determinations.-If a determination is made
under clause (iii) with respect to an alien, the Secretary of
State must notify on a timely basis the chairmen of the
Committees on the Judiciary and Foreign Affairs of the
House of Representatives and of the Committees on the
Judiciary and Foreign Relations of the Senate of the
identity of the alien and the reasons for the determination.
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(D) Immigrant membership in totalitarian party.-

()

(ii)

(iii)

(D)

In general.-Any immigrant who is or has been a member
of or affiliated with the Communist or any other totalitarian
party (or subdivision or affiliate thereof), domestic or
foreign, is inadmissible.

Exception for involuntary membership.-Clause (i) shall not
apply to an alien because of membership or affiliation if
the alien establishes to the satisfaction of the consular
officer when applying for a visa (or to the satisfaction of
the Attorney General when applying for admission) that
the membership or affiliation is or was involuntary, or is or
was solely when under 16 years of age, by operation of
law, or for purposes of obtaining employment, food
rations, or other essentials of living and whether necessary
for such purposes.

Exception for past membership.-Clause (i) shall not apply
to an alien because of membership or affiliation if the alien
establishes to the satisfaction of the consular officer when
applying for a visa (or to the satisfaction of the Attorney
General when applying for admission) that-

the membership or affiliation terminated at least-
(aa) 2 years before the date of such application, or

(bb) 5 years before the date of such application, in the
case of an alien whose membership or affiliation was
with the party controlling the government of a
foreign state that is a totalitarian dictatorship as of
such date, and

(II) the alien is not a threat to the security of the United

(iv)

States.

Exception for close family members.-The Attorney General
may, in the Attorney General's discretion, waive the
application of clause (i) in the case of an immigrant who is
the parent, spouse, son, daughter, brother, or sister of a
citizen of the United States or a spouse, son, or daughter
of an alien lawfully admitted for permanent residence for
humanitarian purposes, to assure family unity, or when it
is otherwise in the public interest if the immigrant is not a
threat to the security of the United States.
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(E) PARTICIPANTS IN NAZI PERSECUTION, GENOCIDE, OR THE
COMMISSION OF ANY ACT OF TORTURE OR EXTRAJUDICIAL
KILLING

(i) Participation in Nazi persecutions.-Any alien who, during
the period beginning on March 23, 1933, and ending on
May 8, 1945, under the direction of, or in association with-

(D)
(1)

(11I)

(IV)

the Nazi government of Germany,

any government in any area occupied by the military
forces of the Nazi government of Germany,

any government established with the assistance or
cooperation of the Nazi government of Germany, or

any government which was an ally of the Nazi
government of Germany, ordered, incited, assisted, or
otherwise participated in the persecution of any person
because of race, religion, national origin, or political
opinion is inadmissible.

(ii)  Participation in genocide.-Any alien who 5aaa/ ordered,
incited, assisted, or otherwise participated in conduct
outside the United States that would, if committed in the
United States or by a United States national, be genocide,
as defined in section 1091(a) of title 18, United States
Code, is inadmissible.

(iii) COMMISSION OF ACTS OF TORTURE OR EXTRAJUDICIAL
KILLINGS- Any alien who, outside the United States, has
committed, ordered, incited, assisted, or otherwise
participated in the commission of--

(I)

(1)

any act of torture, as defined in section 2340 of title 18,
United States Code; or

under color of law of any foreign nation, any
extrajudicial killing, as defined in section 3(a) of the
Torture Victim Protection Act of 1991 (28 U.S.C. 1350
note), is inadmissible.

(F) ASSOCIATION WITH TERRORIST ORGANIZATIONS- Any alien
who the Secretary of State, after consultation with the
Attorney General, or the Attorney General, after consultation
with the Secretary of State, determines has been associated
with a terrorist organization and intends while in the United
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States to engage solely, principally, or incidentally in activities
that could endanger the welfare, safety, or security of the
United States is inadmissible.

(G) RECRUITMENT OR USE OF CHILD SOLDIERS- Any alien who has
engaged in the recruitment or use of child soldiers in violation
of section 2442 of title 18, United States Code, is
inadmissible.

INA 212(a)(7)(B)

(7) Documentation requirements.-

(B) Nonimmigrants.-
(i) In general.-Any nonimmigrant who-

(I) is not in possession of a passport valid for a
minimum of six months from the date of the
expiration of the initial period of the alien's
admission or contemplated initial period of stay
authorizing the alien to return to the country from
which the alien came or to proceed to and enter
some other country during such period, or

(II) is not in possession of a valid nonimmigrant visa or
border crossing identification card at the time of
application for admission, is inadmissible.

(i) General waiver authorized.-For provision authorizing
waiver of clause (i), see subsection (d)(4).

(iii) GUAM AND NORTHERN MARIANA ISLANDS VISA WAIVER-
For provision authorizing waiver of clause (i) in the case of
visitors to Guam or the Commonwealth of the Northern
Mariana Islands, see subsection (I).

(iv) VISA WAIVER PROGRAM.-For authority to waive the
requirement of clause (i) under a program, see section
217.

INA 212(d)(8)
d. Temporary admission of honimmigrants.

(8) Upon a basis of reciprocity accredited officials of foreign
governments, their immediate families, attendants, servants, and
personal employees may be admitted in immediate and continuous
transit through the United States without regard to the provisions of
this section except paragraphs (3)(A), (3)(B), (3)(C), and (7)(B) of
subsection (a) of this section.
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9 FAM 41.23 RELATED REGULATORY
PROVISIONS

(CT:VISA-1201; 04-20-2009)
See 22 CFR 41.23.
41.23 Accredited officials in transit.

An accredited official of a foreign government intending to proceed in
immediate and continuous transit through the United States on official
business for that government is entitled to the benefits of INA 212(d)(8) if
that government grants similar privileges to officials of the United States,
and is classifiable C-3 under the provisions of INA 101(a)(15)(C) . Members
of the immediate family, attendants, servants, or personal employees of
such an official receive the same classification as the principal alien.
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