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9 FAM 41.81   
FIANCE(E) OF A U.S. CITIZEN 

(CT:VISA-1813;   03-05-2012) 
(Office of Origin:  CA/VO/L/R) 

9 FAM 41.81  RELATED STATUTORY 
PROVISIONS 
(CT:VISA-1813;   03-05-2012) 

See INA 101(a)(15)(K) (8 U.S.C. 1101(a)(15)(K)); INA 214(d) (8 U.S.C. 
1184(d)); INA 214(p)(1) (8 U.S.C. 1184(p)(1)); INA 212(a)(1) (8 U.S.C. 

1182(a)(1)); INA 212(a)(5) (8 U.S.C. 1182(a)(5)); International 
Marriage Broker Regulation Act of 2005 (IMBRA), Subtitle D of Title 

VIII (Sec.831-834) of Public Law 109-162. 

INA 101(a)(15)(K) 

 (15) The term "immigrant" means every alien except an alien who is 

within one of the following classes of nonimmigrant aliens  

(K)  subject to subsections (d) and (p) of section 214, an alien who--  

(i)  is the fiancee or fiance of a citizen of the United States 
(other than a citizen described in section 

204(a)(1)(A)(viii)(I)) and who seeks to enter the United 
States solely to conclude a valid marriage with the 

petitioner within ninety days after admission;  

(ii)  has concluded a valid marriage with a citizen of the United 

States (other than a citizen described in section 
204(a)(1)(A)(viii)(I)) who is the petitioner, is the 

beneficiary of a petition to accord a status under section 
201(b)(2)(A)(i) that was filed under section 204 by the 

petitioner, and seeks to enter the United States to await 

the approval of such petition and the availability to the 
alien of an immigrant visa; or  

(iii)  is the minor child of an alien described in clause (i) or (ii) 
and is accompanying, or following to join, the alien. 

INA 214(d) 

d. Issuance of visa to fiancee or fiance of citizen  
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 (1) A visa shall not be issued under the provisions of section 101 
(a)(15)(K)(i) of this title until the consular officer has received a 

petition filed in the United States by the fiancée and fiancé of the 
applying alien and approved by the Secretary of Homeland 

Security. The petition shall be in such form and contain such 
information as the Secretary of Homeland Security shall, by 

regulation, prescribe. Such information shall include information 
on any criminal convictions of the petitioner for any specified 

crime. It shall be approved only after satisfactory evidence is 
submitted by the petitioner to establish that the parties have 

previously met in person within 2 years before the date of filing 
the petition, have a bona fide intention to marry, and are legally 

able and actually willing to conclude a valid marriage in the United 
States within a period of ninety days after the alien’s arrival, 

except that the Secretary of Homeland Security in his discretion 

may waive the requirement that the parties have previously met 
in person. In the event the marriage with the petitioner does not 

occur within three months after the admission of the said alien 
and minor children, they shall be required to depart from the 

United States and upon failure to do so shall be removed in 
accordance with sections 240 and 241 of this title.  

 (2)(A)  Subject to subparagraphs (B) and (C), a consular officer may not 
approve a petition under paragraph (1) unless the officer has 

verified that—  

(i)  the petitioner has not, previous to the pending petition, 

petitioned under paragraph (1) with respect to two or 
more applying aliens; and  

(ii)  if the petitioner has had such a petition previously 
approved, 2 years have elapsed since the filing of such 

previously approved petition.  

(B)  The Secretary of Homeland Security may, in the Secretary’s 
discretion, waive the limitations in subparagraph (A) if 

justification exists for such a waiver. Except in extraordinary 
circumstances and subject to subparagraph (C), such a waiver 

shall not be granted if the petitioner has a record of violent 
criminal offenses against a person or persons.  

(C) (i)  The Secretary of Homeland Security is not limited by the  
criminal court record and shall grant a waiver of the 

condition described in the second sentence of 
subparagraph (B) in the case of a petitioner described in 

clause (ii).  
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(ii)  A petitioner described in this clause is a petitioner who has 
been battered or subjected to extreme cruelty and who is 

or was not the primary perpetrator of violence in the 
relationship upon a determination that—  

(I)  the petitioner was acting in self-defense;  

(II)  the petitioner was found to have violated a 

protection order intended to protect the petitioner; 
or  

(III)  the petitioner committed, was arrested for, was 
convicted of, or pled guilty to committing a crime 

that did not result in serious bodily injury and where 
there was a connection between the crime and the 

petitioner’s having been battered or subjected to 
extreme cruelty.  

(iii)  In acting on applications under this subparagraph, the 

Secretary of Homeland Security shall consider any credible 
evidence relevant to the application. The determination of 

what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the 

Secretary.  

 (3) In this subsection:  

(A)  The terms “domestic violence”, “sexual assault”, “child abuse 
and neglect”, “dating violence”, “elder abuse”, and “stalking” 

have the meaning given such terms in section 3 of the Violence 
Against Women and Department of Justice Reauthorization Act 

of 2005.  

(B)  The term “specified crime” means the following:  

(i)  Domestic violence, sexual assault, child abuse and neglect, 
dating violence, elder abuse, and stalking.  

(ii)  Homicide, murder, manslaughter, rape, abusive sexual 

contact, sexual exploitation, incest, torture, trafficking, 
peonage, holding hostage, involuntary servitude, slave 

trade, kidnapping, abduction, unlawful criminal restraint, 
false imprisonment, or an attempt to commit any of the 

crimes described in this clause.  

(iii)  At least three convictions for crimes relating to a controlled 

substance or alcohol not arising from a single act.  

INA 214(p)(1) 

 
(p) Requirements applicable to section 101(a)(15)(U) visas.-  
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(1) Petitioning procedures for section 101(a)(15)(U) visas.- The petition filed 

by an alien under section 101(a)(15)(U)(i) shall contain a certification from a 
Federal, State, or local law enforcement official, prosecutor, judge, or other 

Federal, State, or local authority investigating criminal activity described in 
section 101(a)(15)(U)(iii) . This certification may also be provided by an 

official of the Service whose ability to provide such certification is not limited 
to information concerning immigration violations. This certification shall state 

that the alien "has been helpful, is being helpful, or is likely to be helpful" in 
the investigation or prosecution of criminal activity described in section 

101(a)(15)(U)(iii).  
 

INA 212(a)(1) 

 

(a) Classes of Aliens Ineligible for Visas or Admission.-Except as otherwise 

provided in this Act, aliens who are inadmissible under the following 
paragraphs are ineligible to receive visas and ineligible to be admitted to the 

United States:  
 

(1) Health-related grounds.-  
 

(A) In general.-Any alien-  
 

(i) who is determined (in accordance with regulations prescribed by the 
Secretary of Health and Human Services) to have a communicable disease of 

public health significance;  
 

(ii) except as provided in subparagraph (C) who seeks admission as an 
immigrant, or who seeks adjustment of status to the status of an alien 

lawfully admitted for permanent residence, and who has failed to present 

documentation of having received vaccination against vaccine-preventable 
diseases, which shall include at least the following diseases: mumps, 

measles, rubella, polio, tetanus and diphtheria toxoids, pertussis, influenza 
type B and hepatitis B, and any other vaccinations against vaccine-pre 

ventable diseases recommended by the Advisory Committee for 
Immunization Practices,  

 
(iii) who is determined (in accordance with regulations prescribed by the 

Secretary of Health and Human Services in consultation with the Attorney 
General)-  

 
(I) to have a physical or mental disorder and behavior associated with the 

disorder that may pose, or has posed, a threat to the property, safety, or 
welfare of the alien or others, or  
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(II) to have had a physical or mental disorder and a history of behavior 

associated with the disorder, which behavior has posed a threat to the 
property, safety, or welfare of the alien or others and which behavior is likely 

to recur or to lead to other harmful behavior, or  
 

(iv) who is determined (in accordance with regulations prescribed by the 
Secretary of Health and Human Services) to be a drug abuser or addict, is 

inadmissible.  
 

(B) Waiver authorized.-For provision authorizing waiver of certain clauses of 
subparagraph (A), see subsection (g).  

 
(C) Exception from immunization requirement for adopted children 10 years 

of age or younger.--Clause (ii) of subparagraph (A) shall not apply to a child 

who--  
 

(i) is 10 years of age or younger,  
 

(ii) is described in section 101(b)(1)(F) , and  
 

(iii) is seeking an immigrant visa as an immediate relative under section 
201(b) , if, prior to the admission of the child, an adoptive parent or 

prospective adoptive parent of the child, who has sponsored the child for 
admission as an immediate relative, has executed an affidavit stating that 

the parent is aware of the provisions of subparagraph (A)(ii) and will ensure 
that, within 30 days of the child's admission, or at the earliest time that is 

medically appropriate, the child will receive the vaccinations identified in 
such subparagraph.  

 

INA 212(a)(5) 

 

(a) Classes of Aliens Ineligible for Visas or Admission.-Except as otherwise 
provided in this Act, aliens who are inadmissible under the following 

paragraphs are ineligible to receive visas and ineligible to be admitted to the 
United States:  

 
5) Labor certification and qualifications for certain immigrants.-  

 
(A) Labor certification.-  

 
(i) In general.-Any alien who seeks to enter the United States for the 

purpose of performing skilled or unskilled labor is inadmissible, unless the 
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Secretary of Labor has determined and certified to the Secretary of State 
and the Attorney General that-  

 
(I) there are not sufficient workers who are able, willing, qualified (or equally 

qualified in the case of an alien described in clause (ii)) and available at the 
time of application for a visa and admission to the United States and at the 

place where the alien is to perform such skilled or unskilled labor, and  
 

(II) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed.  

 
(ii) Certain aliens subject to special rule.-For purposes of clause (i)(I), an 

alien described in this clause is an alien who-  
 

(I) is a member of the teaching profession, or  

 
(II) has exceptional ability in the sciences or the arts.  

 
(iii) Professional athletes-  

 
(I) In general.-A certification made under clause (i) with respect to a 

professional athlete shall remain valid with respect to the athlete after the 
athlete changes employer, if the new employer is a team in the same sport 

as the team which employed the athlete when the athlete first applied for 
certification.  

 
(II) Definition.-For purposes of subclause (I), the term "professional athlete" 

means an individual who is employed as an athlete by-  
 

(aa) a team that is a member of an association of 6 or more professional 

sports teams whose total combined revenues exceed $10,000,000 per year, 
if the association governs the conduct of its members and regulates the 

contests and exhibitions in which its member teams regularly engage; or  
 

(bb) any minor league team that is affiliated with such an association.  
 

(iv) Long delayed adjustment applicants- A certification made under clause 
(i) with respect to an individual whose petition is covered by section 204(j) 

shall remain valid with respect to a new job accepted by the individual after 
the individual changes jobs or employers if the new job is in the same or a 

similar occupational classification as the job for which the certification was 
issued.  

 
(B) Unqualified physicians.-An alien who is a graduate of a medical school 

not accredited by a body or bodies approved for the purpose by the 
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Secretary of Education (regardless of whether such school of medicine is in 
the United States) and who is coming to the United States principally to 

perform services as a member of the medical profession is inadmissible, 
unless the alien (i) has passed parts I and II of the National Board of Medical 

Examiners Examination (or an equivalent examination as determined by the 
Secretary of Health and Human Services) and (ii) is competent in oral and 

written English.  For purposes of the previous sentence, an alien who is a 
graduate of a medical school shall be considered to have passed parts I and 

II of the National Board of Medical Examiners if the alien was fully and 
permanently licensed to practice medicine in a State on January 9, 1978, 

and was practicing medicine in a State on that date.  
 

(C) Uncertified foreign health-care workers.  Subject to subsection (r), any 
alien who seeks to enter the United States for the purpose of performing 

labor as a health-care worker, other than a physician, is excludable unless 

the alien presents to the consular officer, or, in the case of an adjustment of 
status, the Attorney General, a certificate from the Commission on 

Graduates of Foreign Nursing Schools, or a certificate from an equivalent 
independent credentialing organization approved by the Attorney General in 

consultation with the Secretary of Health and Human Services, verifying 
that-  

 
(i) the alien's education, training, license, and experience-  

 
(I) meet all applicable statutory and regulatory requirements for entry into 

the United States under the classification specified in the application;  
 

(II) are comparable with that required for an American health-care worker of 
the same type; and  

 

(III) are authentic and, in the case of a license, unencumbered;  
 

(ii) the alien has the level of competence in oral and written English 
considered by the Secretary of Health and Human Services, in consultation 

with the Secretary of Education, to be appropriate for health care work of 
the kind in which the alien will be engaged, as shown by an appropriate 

score on one or more nationally recognized, commercially available, 
standardized assessments of the applicant's ability to speak and write; and  

 
(iii) if a majority of States licensing the profession in which the alien intends 

to work recognize a test predicting the success on the profession's licensing 
or certification examination, the alien has passed such a test, or has passed 

such an examination.  
 

For purposes of clause (ii), determination of the standardized tests required 
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and of the minimum scores that are appropriate are within the sole 
discretion of the Secretary of Health and Human Services and are not 

subject to further administrative or judicial review.  
 

(D) Application of grounds.-The grounds of inadmissibility of aliens under 
subparagraphs (A) and (B) shall apply to immigrants seeking admission or 

adjustment of status under paragraph (2) or (3) of section 203(b) .  

9 FAM 41.81  RELATED REGULATORY 

PROVISIONS 
(CT:VISA-970;   06-12-2008) 

See 22 CFR 41.81 

41.81  Fiancé(e) or spouse of a U.S. citizen and derivative children. 

(a)  Fiancé(e). An alien is classifiable as a nonimmigrant fiancé(e) under 

INA 101(a)(15)(K)(i) if: 

(1)  The consular officer is satisfied that the alien is qualified under 
that provision and the consular officer has received a petition 
filed by a U.S. citizen to confer nonimmigrant status as a 

fiancé(e) on the alien, which has been approved by the DHS 
under INA 214(d), or a notification of such approval from that 

Service; 

(2)  The consular officer has received from the alien the alien's sworn 
statement of ability and intent to conclude a valid marriage with 

the petitioner within 90 days of arrival in the United States; and 

(3)  The alien has met all other qualifications in order to receive a 
nonimmigrant visa, including the requirements of paragraph (d) 

of this section. 

(b)  Spouse. An alien is classifiable as a nonimmigrant spouse under INA 
101(a)(15)(K)(ii) when all of the following requirements are met: 

(1)  The consular officer is satisfied that the alien is qualified under 
that provision and the consular officer has received a petition 

approved by the DHS pursuant to INA 214(p)(1), that was filed 
by the U.S. citizen spouse of the alien in the United States. 

(2)  If the alien's marriage to the U.S. citizen was contracted outside 
of the United States, the alien is applying in the country in which 
the marriage took place, or if there is no consular post in that 
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country, then at a consular post designated by the Deputy 
Assistant Secretary of State for Visa Services to accept 

immigrant visa applications for nationals of that country. 

(3)  If the marriage was contracted in the United States, the alien is 
applying in a country as provided in part 42, §42.61 of this 
chapter. 

(4)  The alien otherwise has met all applicable requirements in order 
to receive a nonimmigrant visa, including the requirements of 
paragraph (d) of this section. 

(c)  Child. An alien is classifiable under INA 101(a)(15)(K)(iii) if: 

(1)  The consular officer is satisfied that the alien is the child of an 
alien classified under INA 101(a)(15)(K)(i) or (ii) and is 

accompanying or following to join the principal alien; and 

(2) The alien otherwise has met all other applicable requirements in 
order to receive a nonimmigrant visa, including the requirements 

of paragraph (d) of this section. 

(d) Eligibility as an immigrant required. The consular officer, insofar as is 
practicable, must determine the eligibility of an alien to receive a 

nonimmigrant visa under paragraphs (a), (b) or (c) of this section as if 
the alien were an applicant for an immigrant visa, except that the alien 

must be exempt from the vaccination requirement of INA 212(a)(1) 
and the labor certification requirement of INA 212(a)(5). 

(66 FR 19393, Apr. 16, 2001) 


