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See INA 203(b)(5) (8 U.S.C. 1153(b)(5)), Section 610 of Public Law 102-395, and
Section 548 of Public Law 111-83.

INA 203(b)(5)

b. Preference Allocation for Employment-Based Immigrants. - Aliens subject to
the worldwide level specified in section 201(d) for employment-based immigrants
in a fiscal year shall be allotted visas as follows:

(5) Employment creation. -

(A) In general. - Visas shall be made available, in a number not to exceed 7.1
percent of such worldwide level, to qualified immigrants seeking to enter
the United States for the purpose of engaging in a new commercial
enterprise (including a limited partnership)--

(i) in which such alien has invested (after the date of the enactment of
the Immigration Act of 1990) or, is actively in the process of investing,
capital in an amount not less than the amount specified in
subparagraph (C), and

(ii) which will benefit the United States economy and create full-time
employment for not fewer than 10 United States citizens or aliens
lawfully admitted for permanent residence or other immigrants lawfully
authorized to be employed in the United States (other than the
immigrant and the immigrant's spouse, sons, or daughters).

(B) Set-aside for targeted employment areas.-

(i) In general. - Not less than 3,000 of the visas made
available under this paragraph in each fiscal year shall be reserved for
qualified immigrants who invest in a hew commercial enterprise
described in subparagraph (A) which will create employment in a
targeted employment area.
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(i) Targeted employment area defined. - In this paragraph, the term
“targeted employment area” means, at the time of the investment, a
rural area or an area which has experienced high unemployment (of at
least 150 percent of the national average rate).

(iii) Rural area defined. - In this paragraph, the term “rural area” means
any area other than an area within a metropolitan statistical area or
within the outer boundary of any city or town having a population of
20,000 or more (based on the most recent decennial census of the
United States).

(C) Amount of capital required.

(i) In general. - Except as otherwise provided in this subparagraph, the
amount of capital required under subparagraph (A) shall be
$1,000,000. The Attorney General, in consultation with the Secretary
of Labor and the Secretary of State, may from time to time prescribe
regulations increasing the dollar amount specified under the previous
sentence.

(ii) Adjustment for targeted employment areas.- The Attorney General
may, in the case of investment made in a targeted employment area,
specify an amount of capital required under subparagraph (A) that is
less than (but not less than 1/2 of) the amount specified in clause (i).

(iii) Adjustment for high employment areas.-In the case of an investment
made in a part of a metropolitan statistical area that at the time of the
investment

(I) is not a targeted employment area, and

(II) is an area with an unemployment rate significantly below the
national average unemployment rate, the Attorney General may
specify an amount of capital required under subparagraph (A)
that is greater than (but not greater than 3 times) the amount
specified in clause (/).

(D) Full-time employment defined.--In this paragraph, the term 'full-time
employment means employment in a position that requires at least 35
hours of service per week at any time, regardless of who fills the position.

Section 610, Public Law 102-395 (Establishing INA 203(b)(5)(B))
SEC. 610. PILOT IMMIGRATION PROGRAM-

(a) Of the visas otherwise available under section 203(b)(5) of the Immigration
and Nationality Act (8 U.S.C. 1153(b)(5)), the Secretary of State, together with
the Attorney General, shall set aside visas for a pilot program to implement the
provisions of such section. Such pilot program shall involve a regional center in
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the United States for the promotion of economic growth, including increased
export sales, improved regional productivity, job creation, and increased
domestic capital investment.

(b) For purposes of the pilot program established in subsection (a), beginning on
October 1, 1992, but no later than October 1, 1993, the Secretary of State,
together with the Attorney General, shall set aside 300 visas annually for five
years to include such aliens as are eligible for admission under section
203(b)(5) of the Immigration and Nationality Act and this section, as well as
spouses or children which are eligible, under the terms of the Immigration and
Nationality Act, to accompany or follow to join such aliens.

(c) In determining compliance with section 203(b)(5)(A)(iii) of the Immigration
and Nationality Act, and notwithstanding the requirements of 8 CFR 204.6, the
Attorney General shall permit aliens admitted under the pilot program described
in this section to establish reasonable methodologies for determining the
number of jobs created by the pilot program, including such jobs which are
estimated to have been created indirectly through revenues generated from
increased exports resulting from the pilot program.

Section 548, Public Law 111-83 (Amending Public Law 102-395)

SEC. 548. Section 610(b) of the Departments of Commerce, Justice, and State,
the Judiciary, and Related Agencies Appropriations Act, 1993 (8 U.S.C. 1153 note)
is amended by striking “‘for 15 years” and inserting “until September 30, 2012.”
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22 CFR 42.32(e)

(e) Fifth preference--Employment-creation immigrants--(1) Entitlement to status.
An alien shall be classifiable as a fifth preference employment-creation
immigrant if the consular officer has received from DHS an approved petition to
accord such status, or official notification of such an approval, and the consular
officer is satisfied that the alien is within the class described in INA 203(b)(5).

(2) Entitlement to derivative status. Pursuant to INA 203(d), and whether or
not named in the petition, the spouse or child of an employment-based
fifth preference immigrant, if not otherwise entitled to an immigrant status
and the immediate issuance of a visa, is entitled to a derivative status
corresponding to the classification and priority date of the beneficiary of
the petition.
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