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IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE ICSID ARBITRATION (ADDITIONAL FACILITY) RULES

BETWEEN

ADF GROUPINC.,
Claimant/Investor,
-and-
UNITED STATES OF AMERICA,

Respondent/Party.

REJOINDER ON

Case No. ARB(AF)/00/1

COMPETENCE AND LIABILITY OF
RESPONDENT UNITED STATES OF AMERICA

In accordance with Article 38 of the ICSID Arbitration (Additiond Facility) Rules and

paragraph 1(2) of Attachment 1 to Procedural Order No. 1, respondent United States of

America respectfully submits this Rgoinder on the competence of the Tribunad and the question

of whether any act of the United States has breached the obligations of Section A of Chapter

Eleven of the NAFTA.!

PRELIMINARY STATEMENT

In its Counter-Memorid, the United States demondtrated that ADF' s claims under

Articles 1102 and 1106(1) were barred in their entirety by the government procurement

! Terms defined in the United States' Counter-Memorial have the same meaning in this Rejoinder.
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exception in NAFTA Article 1108. It showed that ADF s nationd-trestment clam falled in any
event because ADF could identify no U.S. investor or investment in like circumstances that had
received more favorable trestment with respect to investments. It further established that Article
1105(1)’ s obligation of “treatment in accordance with international law” was one that
incorporated the customary internationa law minimum standard of trestment of diens. Because
ADF had identified no customary internationd law standard even implicated by the measures at
issue, it had not stated a claim under Article 1105(1).

Inits Reply, ADF does not dispute that its only connection to the Springfield
Interchange Project is through a government contract calling for the procurement of structura
sted. Nor doesit dispute that the sole basis for its complaint concerning the Project isa clause
in that procurement contract specifying that al stedl procured must be produced entirely in the
United States. ADF concedes that that specification in that contract is indeed within Article
1108's exceptions for “procurement by a Party.” Its Reply’s principad contention is that, while
the specification in the contract is within the exception for “procurement by a Party,” afederd
datute and federal regulation that required that specification to be in that procurement contract
are not.

ADF sarguments are basdess. Firgt, the ordinary meaning of “procurement by a
Party” on its face encompasses a specification as to what, precisdly, is being procured by the
government. ADF erroneoudy attempts to circumvent this conclusion by examining the federd
law and regulation in isolation from the state purchases conducted in accordance with thet same
law and regulation. For purposes of ADF s clams, however, the federa law and regulation and

the state purchases are inseparable — because only when a state agrees to accept federa funds
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for agpecific highway project can there be any governmental action that accords trestment or
Imposes requirements with respect to investments, as is necessary even to implicate Articles
1102 or 1106(1). Moreover, the ordinary meaning of “procurement by a Party” in Article
1108 reaches procurement by all governmenta entities in the territory of the State Party,
whether federd, state, locd or an intergovernmentd collaboration.

Notably, ADF does not dispute that the NAFTA Parties determined to except
procurement such as that at issue here from the nationa-trestment and performance-
requirement obligations that specificaly address procurement — those set forth in Articles 1003
and 1006 of the NAFTA. ADF sdaborate attempt to create aloophole in the NAFTA's
coverage of procurement where none exists is without merit and should be rejected.

Second, ADF failsto offer any support for its assertion that it was accorded less
favorable trestment with respect to investments than its U.S. counterpartsin like circumstances,
asrequired by Article 1102. ADF agrees that the measures a issue here are non-
discriminatory on their face and have consstently been gpplied in a non-discriminatory manner.
Its failure to offer any evidence to subgtantiate its claim of adverse treatment disposes of its
nationa-trestment claim.

Moreover, ADF slengthy contention that Chapter Eleven contains no exclusion for
measures relating to trade in goods or services attacks an argument the United States never
made. ADF has no answer to the argument the United States did make: that Article 1102
requires a showing of adverse trestment with respect to investments, a clamant cannot
establish aviolaion of that article merdly by asserting that a measure treats goods produced or

services supplied in the territory of another Party less favorably than those produced or
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supplied inits own territory. Because ADF offers no evidence to show adverse treetment with
respect to investments as opposed to goods or services, its nationd-treatment claim fails,

Third, ADF makes no effort to establish aclam under Article 1105(1) asthat provison
has been conclusvely interpreted by the NAFTA Free Trade Commission. It identifiesno rule
of customary internationd law even arguably implicated by the measures a issue. Those
messures in any event were promulgated in a manner fully congstent with the United States
legd system and internationd law.

Fourth, ADF offers no principled bass for this Tribund to assert jurisdiction over its
new claims concerning projects other than that for the Springfield Interchange. ADF does not
dispute that the NAFTA expresdy requires an investor to specify the factud basis for its clams
initsnotice of intent. Nor does ADF contest that a Party’ s consent to investor-State dispute
resolution is limited to “arbitration in accordance with the procedures set out in this
Agreement.” NAFTA art. 1122 (emphasis added). ADF s suggestion that its notice complied
with the NAFTA’s procedures as to these other projects — without even mentioning asngle
such project by name — is without merit.

Finally, ADF s new and nove claim of denial of most-favored-nation trestment under
Article 1103 and certain treaties between the United States and Albaniaand Estoniamust be
rglected for severd reasons. Firdt, the Tribund lacks jurisdiction over an Article 1103 clam
assarted for the firgt timein ADF s Reply, for much the same reasons that it lacks jurisdiction
over ADF snew claims concerning projects other than that for the Springfield Interchange.
Second, the Article 1103 claim is expresdy barred by the government procurement exception

of Article 1108 in any event. Third, ADF has shown no substantive difference between the
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gtandard of trestment under the provisons of the treaties with Albania and Estonia and the
standard under Article 1105(1) of the NAFTA. Indeed, the United States Department of State
expresdy advised the United States Senate in submitting those tresties for advice and consent
that the provisons referenced customary internationa law standards — the same standards
incorporated into Article 1105(1), as the Free Trade Commission has conclusively confirmed.

ADF s naw clam under Article 1103 should be dismissed.

ARTICLE 1108 BARSADF’S ARTICLE 1102 AND 1106 CLAIMS

In its Counter-Memorid, the United States demonstrated that, pending the results of
further negotiations, the NAFTA Parties did not intend to subject procurement by sub-central
governments to any of the provisons of Chepter Ten, entitled “Government Procurement.”
Counter-Mem. at 20, 24-25. ADF agrees with this concluson. Reply 1159, 60, 70. Despite
having been challenged to do so, Counter-Mem. at 35-36, ADF offers no persuasive reason
why the Parties to the NAFTA would have exempted sate procurement from the current
coverage of Chapter Ten and yet — as ADF contends — subjected that same procurement to
amilar requirements contained in Chapter Eleven. Thisfallure is not surprisng since thereis no
plausible explanation why the NAFTA would be so drafted. The Agreement as awhole cannot
be read to have the effect ADF ascribes to it without violating its terms and disregarding the
intent of the NAFTA Parties.

ADF contends nonetheless that its unreasonable congtruction of the NAFTA is
compelled by the “ordinary meaning” of the exception for * procurement by aParty.” Reply 1

39-50. ADF further offers avariety of arguments as support for its attempt to chalenge the
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federd law and regulation in isolation from Virginia s procurement of structurd sted for the
Project. See, e.g., id. 1129, 38, 65, 107. Asdemongtrated below, the ordinary meaning of
“procurement by a Party” conclusively establishes the gpplicability of that exception and ADF' s
various other arguments are without merit.

A. The Ordinary Meaning of “Procurement By A Party” Includes The
Specifications At Issue Here

The pleadings of the parties reflect much common ground on the issues relating to
Article 1108. The parties concur that the ordinary meaning of the term “procurement,” as used
in Article 1108, encompasses al governmental purchases of goods and services? The parties
agree that when the Commonwedth of Virginia purchased stedl for the Project, it was engaged
in procurement.® The parties aso agree that the federal government’s provision of funding to
Virginiawas not procurement.*

The principa issue in dispute is whether Virginia s purchase for the Project of sted
manufactured, fabricated and coated in the United States, in accordance with federa
specifications where federd funds are used for the Project, falls within the exception for
“procurement by a Party.”

It is, the United States submits, self-evident that the provisons incorporated into ADF' s
sub-contract specifying what to buy for the Project were an integrd part of the procurement for

the Project. Inits Reply, however, ADF devotes considerable attention to the “ordinary

2 See, e.g., Reply 147 (“* procurement includes procurement by such methods as purchase’”) (quoting
NAFTA art. 1001(5)); Counter-Mem. at 22 & n.63.

% See, e.g., Reply 127 (referring to “Virginia s procurement”).
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meaning” of the term “procurement,” urging that the decison to purchase only U.S. sed for the
Project was not within the ordinary meaning of “procurement by a Party.” As demongtrated
below, ADF s contention is without meit.
1 What To Buy IsAn Integral Part Of Procurement

As noted above, it is common ground that the ordinary meaning of “procurement”
encompasses purchasing. Purchasing entails a number of integrd activities. Among those
activities are deciding what to buy, from whom to buy it, what to pay and how to pay for it. As
one might expect in a chapter addressing procurement, Chapter Ten of the NAFTA regulates a
number of these activities it includes specific provisons on the characteristics of what isto be
purchased (see NAFTA art. 1007 (“Technical Specifications’)), the quaifications of those from
whom the purchase will be made (see id. art. 1009 (“ Qualification of Suppliers’)) and the
manner in which the purchase isto be made (seeid. art. 1008 (“ Tendering Procedures’)),
among other things. Each of these activitiesis so fundamenta to purchasing thet it is necessarily
encompassed within the ordinary meaning of the term procurement.”

Here, both the Main Contract’ s provison on “Use of Domestic Materid” and the 1982
Act’s domestic-content provision specify what to buy for usein the Project. Each specifies that

only sted produced, fabricated and coated in the United States may be purchased for

* See, e.g., Reply 147 (“* procurement’ . . . does not include ‘ any form of government assistance.’”) (quoting
NAFTA art. 1001(5)); Counter-Mem. at 32 (“ Along with the other items listed in Article 1001(5)(a), afederal
grant to astate is an example of afinancial arrangement that is not, initself, a procurement measure.”).

® See also BLACK’SLAW DICTIONARY 1208 (6th ed. 1990) (defining “ procurement contract” as“[a]
government contract with a manufacturer or supplier of goods or machinery or servicesunder the terms of
which asale or serviceis made to the government.”) (emphasis added).
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incorporation into the Project.® This specification of what to purchaseis an intrinsic part of the
purchase itsdf.

Indeed, ADF would appear to agree, asit does not dispute that decisons by state or
provincid governments to purchase only domestic products fal within the procurement
exception contained in Article 1108.” A given activity, however, ther iswithin the
procurement exception or it is not; the nature of the activity as procurement does not depend on
the identity of the actor. By admitting that State or provincid governments engagein
procurement when they specify what to buy, ADF concedes the obvious. that such
specifications are an intring ¢ part of a procurement made according to those specifications. The
Specifications a issue here thus clearly fal within the ordinary meaning of the term
“procurement.”

2. The Decison AsTo What Sted To Buy For The Project Was
Made By A Party To The NAFTA

ADF errswhen it argues that “ procurement by a Party” isnot at issue here because
“[t]here was no procurement or procurement contract between the U.S. and any supplier of

goods and services.” Reply §43. ADF s contention is based on a distinction between federa

® See Counter-Mem. at 10 (“*all iron and steel products. . . incorporated for use on this project shall be
produced in the United States of America. ... “Produced inthe United States of America’ means all
manufacturing processes whereby araw material or areduced iron ore material is changed, altered or
transformed into an item or product which, because of the process, is different from the original material,
must occur in one of the 50 States. . . .”") (quoting Main Contract); id. at 15 (“‘the Secretary of
Transportation shall not obligate any funds authorized to be appropriated . . . unless steel, iron and
manufactured products used in such project are produced in the United States’”) (quoting Section 165 of
the 1982 Act); id. at 16-17 (“‘[n]o Federal-aid highway construction project isto be authorized . . . unless at
least one of the following requirementsis met: . . . if steel or iron materials are to be used, all manufacturing
processes, including application of a coating, for these materials must occur in the United States'”) (quoting
23C.F.R. 8635.410(b)(2)).

" See Reply 1 65 (“states are unconstrained by any obligations [regarding their procurement].”).
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and gtate governments that finds no support in the text of Article 1108's excluson for
“procurement by a Party.”

The Parties to the NAFTA are three States under internationa law: Canada, the United
States of Americaand the United Mexican States. The State in internationd law is respongble
for the ensemble of governmenta activity within the territory of the State, regardless of how
governmentd authority is divided within the State under itsinternd law. As Professors Patrick
Dalllier and Alain Pdllet note in their recent treetise on public internationd law:

[A Stae 5| “government,” from the perspective of public internationd law,

includes not only the executive authorities of the State, but the ensemble of its

“public powers” Itisthe entirety of the interna politicd, judicia and

administrative order that is envisaged.?
Article 4(1) of the Draft Articles on Respongbility of States for Internationaly Wrongful Acts,
adopted by the International Law Commission last summer, states this accepted principle of
cusomary internationd law asfollows:

The conduct of any State organ shdl be considered an act of that State under

internationd law, whether the organ exercises legidative, executive, judicid or

any other functions, whatever pogtion it holdsin the organization of the State,

and whatever its character as an organ of the central government or of a

territorial unit of the State.”

The use of the term “Party” in Chapter Eleven reflects an understanding thet is

consstent with that of the State in internationa law: the term “Party” encompasses Sate, federd

and loca governments, whether acting independently or in concert. Article 1102(1), for

# NGUYEN QUOC DINH, DROIT INTERNATIONAL PUBLIC 413 {272 (Patrick Daillier & Alain Pellet eds., 6th
ed. 1999) (“ Appartiennent au ‘ gouvernement’, au sens du droit international, non seulement les autorités
exécutives de I’ Etat, mais|’ ensemble de ses ‘ pouvoirs publics . C’est tout I’ ordre politique, juridictionnel et
administratif interne qui est visé.”) (citation omitted) (translation by counsel).

® REPORT OF THE INTERNATIONAL LAW COMM’N, 53rd sess., U.N. Doc. A/56/10, at 84 (2001) (emphasis
added).
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example, requiresthat a*“Party” accord nationd trestment with respect to investments. As
Article 1102(3) explicitly makes clear, however, the “Party” that bears that nationa trestment
obligation includes the states and provinces.™® Similarly, athough other obligations in Chapter
Eleven are dso imposed on a“Party,” Article 1108(1) sets forth varying exceptions to those
obligations for federa, state and local measures — exceptions that would be unnecessary if the
term “Party” did not include states, provinces, locdities and other governmental subdivisions.™
Contemporaneous statements made by Canada in implementing the NAFTA confirm this view:
in its Statement of Implementation, Canada observed that “section A [of Chapter Eleven|
covers measures by a Party (i.e., any level of government in Canada).”*?

Thus, as noted in the U.S. Counter-Memoria, while distinctions between different levels
of government are expresdy relevant to the scope of Chapter Ten of the NAFTA, such
digtinctions are not relevant to the scope of Article 1108's exclusion for “procurement by a
Party.” By the use of the term “Party,” Articles 1108(7) and 1108(8) make clear that any form
of government procurement at all levels of government are encompassed within the exception.

Here, the specification that U.S. sted be used in the Project — whether viewed as a

gpecification of the Commonwedth of Virginia, the federd government or as afederd/date

19 See NAFTA art. 1102(3) (“ The treatment accorded by a Party under paragraphs 1 and 2 means, with
respect to a state or province, treatment no |ess favorabl e than the most favorable treatment accorded, in like
circumstances, by that state or province to investors, and to the investments of investors, of the Party of
whichit formsapart.”).

M See NAFTA art. 1108(1)(a)(i) (specifying that certain articles do not apply to “a Party at the federal
level”); NAFTA art. 1108(1)(a)(ii) (specifying that certain articles do not apply to measures maintained by “a
state or province”); NAFTA art. 1108(1)(a)(iii) (specifying that certain articles do not apply to measures
maintained by alocal government). See also generally NAFTA art. 105 (“The Parties shall ensure that al
necessary measures are taken in order to give effect to the provisions of this Agreement, including their
observance, except as otherwise provided in this Agreement, by state and provincial governments.”).
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governmentd collaboration — clearly emanates from the United States of America The United
Statesis a Party to the NAFTA. Under the plain meaning of Article 1108, therefore, the
procurement at issue here isthat of a Party.™

B. ADF Errsin Asserting That The Specification At Issue lsNot Within
The Exception For “ Procurement By A Party”

ADF errsin contending that the specification in the 1982 Act requiring the use of U.S.
sted can be separated from Virginia s procurement for purposes of ADF sclams. See Reply
1127-28, 110. The only way in which ADF was affected by the 1982 Act was the
incorporation of that Act’s specificationsinto Virginia s procurement contract with Shirley and
its subsequent incorporation into ADF s sub-contract. Those specifications form an integral
part of the procurement. Virginia s motivation in adopting those specificationsisirrdevant to a
determination that those specifications are part of the procurement. Moreover, ADF's
invoceation of various reservations and exceptions in the NAFTA and other international
agreements does not support its attempt to avoid application of the exception for “procurement
by a Party.”

1. The Only Treatment Of ADF Or ItsInvestment Was Through
Virginia's Purchase Of Steel

ADF s arguments are founded on afalse premise: that the domestic-content
specifications for federdly-funded state highways may be considered, for purposes of ADF' s

Article 1102 and 1106(1) clams, in isolation from the procurement actualy conducted by

12 Department of External Affairs, North American Free Trade Agreement: Canadian Statement on
Implementation, in Canada Gazette 68, 148 (Jan. 1, 1994) [hereinafter CSl] (emphasis added).

B3 Cf. Article 1128 Submission of the United Mexican States (Jan. 18, 2002) at 2 (“this Tribunal has no
jurisdiction to consider what isin reality acomplaint about U.S. government procurement practices.”).
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Virginiawith those funds and in accordance with those specifications. The specifications cannot
be so considered for such purposes.

By its nature, the federd-aid highway program, standing aone, does not and cannot
implicate Articles 1102 or 1106(1) — the only articles under which ADF has asserted clams
subject to the government procurement exception.™ Article 1102 applies only where a Party
“accords treatment” to investors or investments of another Party. Article 1106(1) applies only
where a Party “imposg g or enforcd]s]” a*“requirement,” “commitment” or “undertaking” “in
connection with . . . aninvestor of a Party or of anon-Party.”

The federa-aid highway assstance program is a conditiond intergovernmenta
arrangement that has no impact on private persons like ADF — unless and until a sate
determinesto apply for funding for a specific project, the federd government agreesto grant it
and the state takes action based on that arrangement. Only where a state puts the machinery of
that program into motion and contractudly implements a specific, coordinated project with
federd funding can an investor claim that it has been subject to treatment actionable under
Articles 1102 and 1106(1). Before a state accepts federd funding and imposes the
procurement specifications in the 1982 Act, there is and can be no “treatment” of any investor
or investment under that Act and no “requirement,” “commitment” or “undertaking” that can be

“imposg[d] or enforce]d]” “in connection with . . . an investment of an investor of a Party or of a

1% The United States notes that, although ADF referenced both Articles 1106(1) and 1106(3) in its Notice of
Arbitration, inits Memorial and Reply it appearsto rely exclusively on Article 1106(1). Becausethe
government procurement exception bars claims under both paragraphs of Article 1106, the Tribunal need not
decide whether (absent the exceptionin Article 1108) ADF' s claim would properly arise under Article 1106(1)
or Article 1106(3).
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non-Party,” asisrequired for those articles even arguably to gpply. NAFTA arts. 1102(1)-(2),
1106(1).

The facts hereillugtrate this point. The cooperation between the federd government
and Virginiawith respect to the Springfield Interchange Project was an entirely interna
arrangement which in no way affected ADF. Only when Virginiaimposed domestic-content
specificationsin its contract for the purchase of goods and services for the Project was ADF
indirectly affected. Theincluson of that specification in Virginia s contract with Shirley isthe
only manner in which ADF arguably was “ accorded trestment” and the only undertaking even
arguably “in connection with” ADF sinvesment in the United States

2. The Buy America Specifications Of The 1982 Act Are An
Integral Part Of “Procurement” When A State Adopts Them For
A Highway Project

ADF ersin assarting that no part of the federd-aid highway program iswithin the
exception for “ procurement by aParty.” That program is massve and multi-faceted. Certain
aspects of that program form a part of the procurement when a state implementsthemin a
highway project, and certain aspects do not.

The federa-aid highway program funds hillions of dollars of highway congtruction each
year. At the same time, the program uses the incentive of that funding to encourage states to
promote a number of policiesin the nationd interest. Some of those palicies havelittle or

nothing to do with procurement. For example, the federd government withholds federa

financid assstance for sate highway congruction if a state does not prohibit persons younger



-14-

than 21 years of age from purchasing acoholic beverages™ Provisionsimplementing these
conditions on the receipt of funds (but not on their use), like the financid assstance itsdlf, are not
procurement.

By contragt, other provisions, such as the domestic-content specifications at issue here,
directly address procurement, as demonstrated above. Those aspects are an integrd part of the
procurement the states perform with the funds provided and are encompassed within the
exception for “procurement by a Party.”*®

Indeed, the text of Article 1108 confirms that the Parties had in mind precisely
domestic-content specifications such as these in providing for the government procurement
exception. Article 1108(8)(b) excepts government procurement from six of the obligations

concerning performance requirements stated in Article 1106, Of those six, four of the

excepted obligations address domestic-content specifications.*® Two of the excepted

> See 23 U.S.C. § 158; see also, e.g., id. § 159 (conditioning federal financial assistance on the states’
requiring the revocation or suspension of driverslicenses of individuals who have been convicted of certain
drug offenses).

1 ADF’ s attempt to avoid this result by relying on the letter written by Rodney E. Slater, Administrator,
FHWA, to Mr. T. Peter Ruane, President and Chief Executive Officer, American Road & Transportation
Builders Assoc. (Mar. 17, 1994), should be disregarded. That letter isindeed significant asit demonstrates
that the United States has consistently maintained that the 1982 Act was not subject to NAFTA’s
requirements. ADF’ s contention that Mr. Slater took a position contrary to the legal position advanced by
the United Statesin these proceedings is unfounded. Mr. Slater’ sletter isfar too cursory to enable areader
to ascertain on what grounds Mr. Slater believed the 1982 Act to be exempt from the NAFTA’s obligations.
In any event, even if, as ADF erroneously urges, Mr. Slater’ s letter could be read to reflect amistaken legal
conclusion, that conclusion would be of no consequence to the issues for decision before this Tribunal.
See Interhandel (Switz. v. U.S), 1959 1.C.J. 6, 27 (Mar. 21) (summarily rejecting “the assertion of the Swiss
Government that the United Statesitself has admitted that Interhandel had exhausted the remedies available
in the United States courts,” even though acknowledging that “[i]t is true that the representatives of the
Government of the United States expressed this opinion on several occasions. .. Thisopinion was based
upon aview which has proved unfounded.”) (internal quotations omitted).

" See NAFTA art. 1108(8)(b) (“Article 1106(1)(b), (c), (f) and (g), and (3)(a) and (b) do not apply to
procurement by aParty ....").

18 See NAFTA art. 1106(1)(b) (setting forth obligations with respect to requirements, commitments or
undertakings “to achieve a given level or percentage of domestic content”); id. art. 1106(3)(a) (same for
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obligations address requirements or conditions “to purchase . . . goods produced or services
provided in [a Party’ §] territory.”® The NAFTA Parties explicitly made reference to those
provisonsin the exception for “procurement by a Party” precisely because buy-nationa
specifications such as these were intended to be excepted as “procurement by a Party.”

3. A State' sMotivation In Adopting Procurement Specifications|s
Immaterial

Contrary to ADF s suggestion, the domestic-content specifications at issue fal within
Article 1108 s exception for “procurement by a Party” regardless of whether Virginia voluntarily
adopted the 1982 Buy America Act restrictions or was compelled to adopt them. ADF's
contention that the provisons of the NAFTA in question here were intended to promote the
rights of state or provincia governmentsvis a vis those of nationa governmentsis without
support inthe NAFTA’ stext or its object and purpose.

Asapreiminary matter, ADF errsin asserting that the federa government coerced
Virginiain its procurement for the Springfield Interchange Project. No federa requirement
obligates Virginia or any other state to gpply Buy America provisonsinits procurement. To the
contrary, the federa Highways Code expresdy provides as follows:

[th]e authorization of the gppropriation of Federd funds or their availability for

expenditure under this chapter shdl in no way infringe on the sovereign rights of

the States to determine which projects shdl be federdly financed. The
provisions of this chapter provide for afederaly assisted State program.®

conditions for the receipt of an advantage); id. art. 1106(1)(c) (setting forth obligation with respect to
requirements, commitments or undertakings “to purchase, use or accord a preference to goods produced or
services provided in itsterritory, or to purchase goods or services from personsinitsterritory”);id. art.
1106(3)(b) (same for conditions for the receipt of an advantage).

9 1d. art. 1106(1)(c); id. art. 1106(3)(b).
223 U.SC. §145(a).
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Asisdear, Virginiavoluntarily chose to goply the Buy America provisonsin exchange
for obtaining federd funding for the Project. Virginiawas free either to accept such assistance
and apply the provisions, or regject the assistance and procure goods without regard to the 1982
Act's Buy America provisons® ADF isthusincorrect when it states that the Buy America
provisonsin the 1982 Act amount to afedera requirement that the states are forced to
administer. See Reply 1128, 64, 107.

ADF s argument rests on the fa se assumption that preserving and promoting states and
provincid rights is one of the NAFTA's objectives® Nowhere, however, does the NAFTA
suggest as an object and purpose a desire that the NAFTA Parties federd governments refrain
from encouraging sub-centra governments to adopt policies deemed to be in the national
interest. Contrary to ADF' s contentions, the existence and extent of sub-centra governments
policy-making independence from the NAFTA Parties centra governments is not a concern of
the NAFTA. Indeed, it would be odd for the NAFTA Parties to enter into an international
agreement for the purpose of effecting changes to the relationships between their own centra
and sub-centrd governments. And, most importantly, the language of Article 1108 belies any
such purported purpose — it does not differentiate between procurement by different levels of

the government of the Party in itsexcluson of al * procurement by a Party.”

! See Rejoinder Statement of C. Frank Gee 6 (“Virginiavoluntarily decided to seek federal funding for the
Project and to conduct its procurement for the Project in accordance with [the 1982 Act’s] specifications and
requirements.”).

# See, e.g., Reply 138 (“Rather than permitting the state governments to make their own policy decisions
respecting what is appropriate in their trading relations, the federal government seeks to impose a choice for
them and a choice that runs directly contrary to the stated object and purpose of NAFTA.”); id. at 164 (“the
Parties did not want to bind states or provinces against their will.”).
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Nor, contrary to ADF s suggestion, isthere any rule of treaty interpretation that
authorizes atribund to broaden or expand atreaty’ s termsin order to advance godsthat the
Parties reserved for future decison. Ye, thisis precisdly what ADF advocates in relying on
Article 1024 to justify an extension of nationd-treatment and performance- requirement
obligations to federally-funded state procurement.® ADF is correct that the NAFTA Parties
indicated in Article 1024 an intent to engage in future negotiations to attempt to reach agreement
to extend these and other obligations to sub-central procurement. That statement of intent,
however, does not mean that a tribuna may subdtitute its decision for the negotiated resolution
the Parties agreed to attempt in Article 1024. The Parties have not yet agreed to expand their
Agreement to reach sub-central procurement. It isthe Agreement as written that this Tribuna
must apply. %

Consequently, ADF isincorrect when it dismisses as irrdlevant the expert reports
submitted by the United States. See Reply 1 108-11, 113-14. Those reports demonstrate that
sub-central governmentsin both Mexico and Canadaimpaose buy-nationd requirementsin
procurements that are federally funded. ADF attempts to dismiss that State practice on the
ground that the reports did not indicate that the federal governmentsin Mexico or Canada
required the sub-centra governments to impose buy-national requirements in exchange for

receiving federd funding. As demondtrated, however, the NAFTA does not restrict sub-central

% See Reply 193 (stating that the United States' position “runs directly contrary to the object and purpose
of NAFTA but also to the express obligation that the Parties have undertaken ‘to commence negotiations. .
. with aview to the further liberalization of their respective government procurement markets’ and to seek ‘to
expand the coverage’ of Chapter Ten.”) (quoting NAFTA art. 1024).

# See NAFTA art. 1131(1) (“A Tribunal established under this Section shall decide theissuesin disputein
accordance with this Agreement . . . . ”) (emphasis added); see also Article 1128 Submission of the United
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governments from imposing buy-nationd requirementsin their procurement:  those governments
reasons for doing so areimmaterid.

4, ADF’ s Reliance On Various Reservations And Exceptions|s
Misplaced

In an attempt to bolster its arguments, ADF refersto various reservations and
exceptions set forth in the annexes to the NAFTA and the WTO Agreement on Government
Procurement (“GPA”). ADF sreliance on these annexes is misplaced.

First, ADF errsin relying on Mexico's Scheduleto NAFTA Article 1001.2b. That
schedule provides that Chapter Ten shdl not apply to procurements made “ pursuant to loans
from regiond or multilaterd financia indtitutions to the extent that different procedures are
imposed by such indtitutions.” ADF erroneoudy concludes that this schedule supportsits clam
that procurement restrictions that are attached to loans are not an integra part of the
procurement but, rather, are “conditions. . . tied to the loans, [and] not the procurement.” See
Reply 11 80-82.

The NAFTA Parties, however, had other reasons for excluding such conditions on
loans from the gpplication of Chapter Ten. Loans from regiona or multilatera financid
indtitutions often are made for use by the Mexican federa government in its procurement. An
example found on the website of the World Bank illustrates this point. 1n 2000, the World

Bank agreed to provide a $218 million loan to a Mexican gtate bank for a highway construction

Mexican States, supra n.13, at 2 (“the Tribunal has no jurisdiction to supplement or otherwise expand upon
the rights and obligations contained in the NAFTA.").
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project.”> The procurement carried out for the project was to be performed by the Secretariat
of Communications and Trangport, afedera ministry.?® The works were to be procured
according to methods specified by the World Bank.?” Those methods might, or might not, be
consstent with the procedures specified in NAFTA Chapter Ten. Absent the provision in
Mexico's schedule that such procurement is not covered by Chapter Ten, Mexico' s use of a
tendering method specified by the World Bank, for example, might be inconsstent with
Mexico's Chapter Ten obligations, Since the Mexican Secretariat of Communications and
Trangport is an entity whose procurement is generaly subject to Chapter Ten.?
Conseguently, in order for Mexico's government entities covered by Chapter Ten to
continue conducting procurement funded by loans from regiond or multilatera ingtitutionsin
accordance with procedures imposed by such ingtitutions that differ from Chapter Ten's
prescriptions, it was necessary for the NAFTA Parties to exclude such procurements from
Chapter Ten's coverage, as was done in Mexico's schedule. Such an excluson in no way
supports the theory that procurement specifications attached to federa funding are not an

integrd part of the procurement.

* See, e.g., WORLD BANK, PROJECT APPRAISAL DOCUMENT ON A PROPOSED LOAN IN THE AMOUNT OF
US$218 MILLION TO THE BANCO NACIONAL DE OBRASY SERVICIOS PUBLICOS SN.C. (BANOBRAS) WITH
THE GUARANTEE OF THE UNITED MEXICAN STATES FOR THE FEDERAL HIGHWAY MAINTENANCE
PROJECT (Nov. 17, 2000) available at http://www-wds.worldbank.org/servlet/WD SContentServer/ -
WDSP/I1B/2000/12/19/000094946_0012010530351/Rendered/PDF/multi_page.pdf.

% Seeid. at 46 (“the Secretariat of Communications and Transport (Secretarfa de Comunicacionesy
Transportes-SCT) through its SCTs Centers will carry out all procurement activities for the project.”).

7 Seeid. at 45 (“Major contracts for these works. . . will be procured following International Competitive
Bidding procedures (ICB), using Bank Standard Bidding Documents (SBDs).”).

% See NAFTA annex 1001.1a-1, Mex. sch., 5.
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Second, ADF errsin relying on the Schedule of the United States to Annex 1001.2b to
attempit to explain away the recognition in Canada s Statement of Implementation that the 1982
Act’s domestic-content specifications were not covered by the NAFTA. It was not to that
schedule that Canada s Statement on Implementation (*CS”) referred in Sating that “the
Government will use the further negotiations called for in the Agreement to negotiate Canadian
accessto . . . transportation procurements currently restricted under Buy America programs.”®

ADF sargument is that the phrase “trangportation procurements currently restricted
under Buy America programs’ in the CSl refers not to programs such asthe 1982 Act at issue
here but, instead, refers to an exclusion for “procurement of transportation services that form a
part of, or are incidenta to, a procurement contract” listed in a note to the Schedules to Annex
1001.2b of each of the Parties, including that of the United States. Reply 111 104-105. The
annex, however, refersto restrictions on the procurement of transportation services, not to the
“trangportation procurements’ referenced inthe CSl. The restrictions referenced in the annex
include those contained in the Cargo Preference Act, for example, which requires that, when
certain government agencies buy goods, a certain percentage of those goods be carried on
U.S-flag commercid vessds® That Act and Smilar programs pertaining to the procurement of
incidental trangportation services, however, are not generdly referred to as“Buy Americd’

programs. Indeed, it would make little sense to refer to such programs as “Buy American”

# €9, supra n.12 at 146-47; see also Counter-Mem. at 27-28.

% See 46 U.S.C. app. § 1241(b)(1) (“Whenever the United States shall procure, contract for, or otherwise
obtain . . . any equipment, materials, or commodities, within or without the United States, . . . the appropriate
agency or agencies shall take such steps as may be necessary and practicable to assure that at |east 50 per
centum of the gross tonnage of such equipment, materials or commodities . . . which may be transported on
ocean vessels, shall be transported on privately owned United States-flag commercial vessels. .. ."); see
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because, as the schedule itself makes clear, “American” trangportation services are not the
principa item being “bought.”**

That the annex refers to programs other than procurements for transportation
infrastructure projectsis further evidenced by the fact that other procurement agreements list the
two types of programs separately.® Furthermore, Canadal s acknowledgment in its CSI that
the 1982 Buy America Act was not affected by the NAFTA isfully congstent with its current
advice on its webdte to Canadian-owned companies that, when participating in state or loca
highway projectsin the United States that are funded by the FHWA, those companies “cannot
rely on NAFTA provisions for equal trestment in this market.”*®* The referencein the CSl to
“transportation procurements currently restricted under Buy America programs’ does, indeed,
refer to the Buy America program at issue in this case.

Third, ADF errsin relying on areservation pertaining to the Clean Water Act's
domestic-content requirements for purchases by certain grant recipients. That reservation sates

that “[g]rant recipients may be privately owned enterprises” See Counter-Mem. a 34. The

also 10 U.S.C. § 2631 (“Only vessels of the United States or belonging to the United States may be used in
the transportation by sea of supplies bought for the Army, Navy, Air Force, or Marine Corps.”).

% See NAFTA annex 1001.2b, U.S. sch. 2 (“ This Chapter does not apply to the procurement of
transportation services that forma part of, or are incidental to, a procurement contract.”) (emphasis added).
It is noteworthy that, pursuant to a different annex, Chapter Ten does not apply at all where transportation
services are the subject of the procurement. See NAFTA art. 1001(1)(b) & annex 1001.1b-2, 8 B, Can. sch.
V, U.S sch. TV; annex 1001.1b-2-B, Mex. sch. 1.

¥ See, e.g., Agreement on Government Procurement, Apr. 15, 1994, Marakesh Agreement Establishing the
World Trade Organisation, Annex 4(b), n.5 to annex 2, LEGAL INSTRUMENTS - RESULTS OF THE URUGUAY
ROUND, available at http://www.wto.org/english/tratop_e/gproc_e/argument_e.htm (“ The Agreement shall
not apply to restrictions attached to Federal funds for masstransit and highway projects’); id. Annex 4 1
note (“ Transportation services, whereincidental to a contract for the procurement of supplies, are not
subject to this Agreement.”).

% Buy American and Highway Projects, available at
<http://Canadianembassy.org/english/business/library/ highway.asp>, accompanying Counter-Mem. at Vol.
[, Tab 16, at 2.
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United States noted in its Counter-Memorid that the reservation was needed because
purchases made by private enterprises, necessarily, cannot be “procurement by a Party”
excepted by Article 1108, but that no such reservation was necessary for the 1982 Act because
only government entities may receive grants of financid assstance under that Act.

In response, ADF goes to greeat lengths to argue that the statement in the reservation
that “[g]rant recipients may be privately owned enterprises’ is factudly incorrect and, therefore,
there is no difference between the 1982 Act and the Clean Water Act programs. It then
contends that because there is no reservation for the 1982 Act, it, unlike the Clean Water Act,
is subject to Articles 1102 and 1106.

According to well-established principles of treaty interpretation, however,
supplementary meansto interpret atreaty may only be resorted to when the treaty terms are
ambiguous or obscure® Asthe language in the reservation is neither ambiguous nor obscure,
there is no judtification for this Tribuna to resort to supplementary means— such as provisonsin
domestic legidatiort™ — to interpret the plain meaning of the reservation in the NAFTA. In any
event, even if ADF sdlegation were true, it would prove nothing. Whether grants may in fact
be made to private entities pursuant to the Clean Water Act isimmaterid: what is materid isthe
fact that the drafters of the NAFTA who negotiated the United States reservation obvioudy

believed that they could, as the reservation unambiguoudy recites that grants may be made to

¥ Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331 (“Vienna Convention”), art.
32(a). ADF does not argue that applying the plain meaning of the reservation itself would lead to manifestly
absurd or unreasonable results, nor doesit have any basisto so argue. Accordingly, the Vienna
Convention’s standard providing that one may use supplementary means of interpretation when application
of the plain meaning of the treaty’ s termswould lead to such results, Vienna Convention art. 32(b), is
inapplicable here.
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private entities. If ADF is correct and the drafters were mistaken in their bdliefs, thissmply
means that the United States negotiated a reservation where none was needed. Such actionin
no way implies that the application of the 1982 Act does not fall within the exception for
“procurement by a Party.”

Finally, ADF offers no reasoned response to the United States' observation that an
exception to the GPA, which imposes obligations on procurement by certain sates, confirms
that the measure chdlenged by ADF falls within the exception for “procurement by a Party.”
That exception provides that the GPA does not cover “restrictions attached to Federal funds for
mass transt and highway projects” See Counter-Mem. at 33. This exception demonsirates
that the restrictions on federaly-funded state procurement such asthe 1982 Act at issue here
are an integra part of the procurement: if they were not, there would have been no need to
exempt such restrictions from coverage in an agreement governing procurement. ADF' s
response that the * exception does not make the Federd restrictions procurement [ ] [i]t merely
ensures that they will be effective,” Reply 137, istautologicd: without the exception, the
restrictions would be ineffective precisay because those retrictions are an integra part of the
procurement and the GPA governs how procurement may be conducted.

As noted in the United States Counter-Memorid, given the fact that the mgority of the
world's nations discriminate in their government procurement, if the NAFTA Parties had

intended so greetly to broaden their obligations, they would have done so in a clear and

% ADF urges this Tribunal to review the following domestic legislation, none of which isapart of the
NAFTA: 33U.SC. §§1281(h)(1)-(3), 1284(d)(1), 1295; 40 C.F.R. §8 30, 31, 35. See Reply 11 143-49.
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unambiguous manner. ¥ This they have not done — as ADF tacitly recognizesin repestedly
cdling upon this Tribund to “read up” the terms of the NAFTA in order to achieve the result it

desires.®

. ADF’ S NATIONAL TREATMENT CLAIM | SWITHOUT M ERIT

ADF fallsto offer ether evidence or argument to support its clam that it and its
investment received |less favorable trestment than that accorded to U.S. investors and
investmentsin like circumstances. Instead, it devotes the national-trestment section of its Reply
to attacking an argument the United States never made. ADF s Article 1102 claim should be
denied.

A. ADF Fails To Egtablish Any Adverse Treatment With Respect To
I nvestments

ADF s Reply does nothing to remedy the complete lack of evidencein its Memorid to
support its claim that it was denied nationd treatment “with respect to . . . investments,” as
Article 1102 requires. ADF concedes that the measures at issue are on their face non-
discriminatory.® ADF further acknowledges that the FHWA has applied its regulations
implementing the 1982 Act congstently and without regard to the nationdity of the investor or

the investment at issue. Reply 1111200, 260. 1t nonetheless asserts that a national -treatment

% |t was for this reason that the United States made reference to the majority of States that discriminatein
their procurement practices and not, as ADF contends, to suggest that such discriminatory practices
amounted to arule of international law. See Counter-Mem. at 30-31; Reply 1 120.

%7 See Mem. 1] 144, 235; see also Reply 1 270; cf. Article 1128 Submission of the United Mexican States,
supra n.13, at 1 (* Claimant’ s assertions that provisions of the NAFTA must ‘ be read purposefully and in a
large and liberal manner’ and *‘read up’ to the task of obtaining the stated objectives’ iswithout foundation
under the Vienna Convention on the Law of Treaties and general international law.”).
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violation can be found based on its speculation as to more favorable treetment of U.S. investors
and investments.

ADF s assertion falsfor two reasons. Firg, the assertion utterly failsto meet ADF's
burden of coming forward with evidence to support itsdaim.> Where, as here, dl parties
agree that the measures are non-discriminatory on their face, aclamant mugt, a a minimum,
present evidence to sustain aclaim of anationa trestment violation. ADF presents none. It has
not attempted even to identify aU.S. investor, U.S.-owned investment or class of U.S.-owned
investments that supposedly received trestment more favorable than that accorded to ADF with
respect to the Springfield Interchange Project. Instead, ADF offers only its unsupported
Speculaion as to the choices that unidentified U.S. investors or investments might face in the
abgtract. Such speculation cannot discharge its burden of proof. Its claim fals on this ground
done®

Second, ADF s speculation is without merit in any event. ADF badly assertsas

follows

% Compare Counter-Mem. at 39 (“ There is no dispute that the measures at issue here on their face apply to
al investors and investments, regardless of nationality.”) (citing Mem. § 207) with Reply 1 186 (asserting in
response only that “[flormally identical treatment is no defence” under certain circumstances).

¥ See, eg., Tradex Hellas SA. (Greece) v. Albania, 14 ICSID REV. - FOREIGN INV. L.J. 197, 219 (Fina Award
of Apr. 29, 1999) (“it isthe claimant who has the burden of proof for the conditions required in the applicable
substantive rules of law to establishtheclaim. . ... A Party having the burden of proof must not only bring
evidencein support of his allegations, but must also convince the Tribunal of their truth, lest they be
disregarded for want, or insufficiency, of proof.”) (internal quotations omitted).

“0 Asnoted in the United States' Counter-Memorial, the evidence that is of record refutes ADF’ s allegation
of disparateimpact in any event. See Counter-Mem. at 40-41. It wasfor this purpose that the United States
introduced the letter from Pierre Paschini, ADF Group’s president and chief operating officer and ADF
International’ s president, to the president and chief executive officer of Shirley. Inthat letter, Mr. Paschini
acknowledged that ADF was only seeking the waiver because of alleged insufficient capacity in the United
States and not because ADF would gain any cost advantage by fabricating the steel in Canada.
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The measure in question forces ADF to make choices which U.S. investors and

investments do not have to make. Those choices are to participate in the

market by increasing dl invesmentsin the U.S. or by sub-contracting the work

it acquiresto U.S. investments or to abandon the market to U.S. investors and

their investments™
It issmply not the case, however, that the 1982 Act requires “an investor [to] expand its U.S.
production facilities to equal those of g] U.S. investor.” Reply 206. U.S. investors and
U.S.-owned investments are faced with precisely the same choices as are ADF Group and
ADF Internationa. Any investor or investment that lacks the capacity in the United States to
fabricate stedl for large projects, or that lacks the fracture-critica certifications for such jobs, is
amilarly required ether to expand its U.S. facilities or to subcontract out the work. Moreover,
those U.S. and U.S.-owned stedl suppliersthat do have such capacity smilarly are denied any
benefit that they might gain by shipping sted outsde of the United States to be fabricated —
snce they too would be prohibited from supplying such sted to the Project. Nothing in the
1982 Act redtricts in any way the ability of a Canadian-owned fabricator to invest in the United
States or to establish, maintain or operate a fabrication facility in the United States. In short, the
1982 Act grants no privileges to U.S.-owned fabricators that are not smilarly bestowed on
foreign-owned fabricatorsin the U.S.

In an effort to divert attention from the lack of evidence, or even logic, to support its
nationd-treatment claim, ADF attacks an argument the United States never made. It
mischaracterizes the United States' position as onethat “if aNAFTA investment dam involves

damage caused to trade in goods or services, that claim must necessarily fall.” Reply 162

(emphasis added). The United States, however, has never contended that Chapter Eleven

*! Reply 1209.
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contains an exception for measures relating to trade in goods or services. The United States
does not dispute, for purposes of this case, that a measure relating to trade in goods or services
may be the subject of aclaim under Article 1102.

The United States point, rather, isasmple one: in order to make out an Article 1102
clam, ADF must prove the eements required by that Article. Article 1102 requires a showing
of less favorable treatment “with respect to . . . investments,” not with respect to tradein
goods or services. NAFTA art. 1102(1) & (2) (emphasis added). Article 1102 does not
prohibit discrimination againgt goods of different nationd origin: instead, the text of thet Article
only prohibitstreating investor s and investments of investor s less favorably than U.S.
investors and U.S. invesmentsin like circumstances.

The Article' s focus on investment rather than goods was no oversght. Article 1003(1),
by contrast, expresdy requires nationd treatment of “the goods of another Party, [of] the
suppliers of such goods and [of] service suppliers of another Party.” (Emphasisadded.) The
drafters of the NAFTA thus clearly understood how to craft a provision addressing national
trestment of goods and suppliers. Their use of different language in Article 1102 confirms that
that article addresses a different topic.

The text of the NAFTA thus provides no support for ADF s claim of an Article 1102
violation. ADF s assertion that the 1982 Act discriminates againgt Canadian sted in favor of
U.S. ged, even if proven true, cannot establish aviolation of Article 1102’ s nationd-treatment

obligation — because that obligation addresses different trestment of investments, not goods.*

“2 See also Article 1128 Submission of the United Mexican States, supra n.13, at 2 (“Mexico agrees with the
United States that the measures complained of by the Claimant relate to the treatment of goodsin a
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Nor can ADF establish aviolation of Article 1102 by suggesting, as it does repeatedly, that the
measure treats suppliers of Canadian-fabricated sted or their sted differently than suppliers of
U.S-fabricated sted.”® ADF, rather, must demongtrate thet it has received less favorable
treatment than U.S. investors or U.S.-owned investments. Thisit has failed to do.**

ADF further errsin characterizing as an “atificid didinction” that between “the services
provided by the investor, which are, necessarily, outside of the territory in which the investment
is located, and those provided by itsinvestments. . ..” Reply 1204. Thisdistinction between
sarvices provided by an investor and those provided by an investment is not, as ADF suggests,
“artificia,” but is, rather, one drawn by the express terms of Chapter Eleven. The scope of
application of Chapter Eleven islimited, in pertinent part, to “measures .. . . rdingto. . .
investments of investors of another Party in the territory of the Party.” NAFTA art.

1101(1) (emphasis added). Article 1102(1) requires a comparison between the treatment
accorded domestic and foreign investor s with respect to investments. Article 1102(2) requires
one between the treatment accorded domestically-owned and foreign-owned i nvestments with

respect to investments. No provison in Chapter Eleven authorizes anationd trestment

government procurement context, not investments, and therefore are not within the scope of Chapter
Eleven.”).

* See, e.g., Reply 1184 (asserting that the measure “modif[ied] the condition of competition infavour of
domestic suppliers compared to non-national suppliers’);id. 1211 (“The Buy Americaprovision in question
is effectively abar to theimportation of fabricated steel for certain markets.”).

“ Thus, ADF cannot demonstrate an Article 1102 violation even if it could prove that ADF Group was
unable to supply steel from its Canadian plant to the Project. In thisrespect, ADF Group is no different from
any other Canadian or Mexican supplier of steel that is not an investor and does not have an investment in
the United States. No one would argue that those suppliers could challenge under NAFTA Article 1102
their inability to supply steel to a project due to the application of the 1982 Act. ADF lacks standing to
submit aclaim for effectsthat the 1982 Act may have on it that are in no way based on the United States'
treatment of it asan investor in the United States.



-20.

comparison between investors and investments. The express terms of the NAFTA thus provide
no support for ADF s clam of a nationd-trestment violation.

B. The Case Law Relied On By ADF IsInapposite

ADF concedesthat it and ADF Internationd are in like circumstances with U.S,
investors and U.S.-owned investments that supply sted to state highway projects funded in
accordance with the 1982 Act. Reply 1208. Notwithstanding this admisson, ADF
inexplicably continuesto rely on the treatment accorded to U.S. investors and U.S.-owned
investments under the 1933 Act —a*completely different” statutory and regulatory regime, as
the Government of Canada notes on an officia website®

Those investors and investments, however, are not in like circumstances with ADF
Group or ADF Internationd, because they received treatment under adigtinct legd regime. Itis
thus immateria for purposes of an Article 1102 anadlyss what trestment those investors and
investments were accorded. Rather, what is pertinent is the treatment accorded to U.S.
investors and U.S.-owned investments under the regime established by the 1982 Act. As set
forth in the United States' Counter-Memorid, that treatment is no more favorable than that
which has been accorded to ADF Group and ADF International. See Counter-Mem. at 39-43.
ADF offers no evidence to the contrary.

Indeed, ADF s theory appears to be that, in agreeing to Article 1102, the NAFTA

Parties relinquished their authority to establish different governmenta programs with different

rules that address different aspects of the same policy issue. ADF s argument boils down to
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one that, having established one Buy American program for direct federal procurement with
its own rules, the United States was prohibited by Article 1102 from establishing a different Buy
Americaprogram for federally-funded state highway procurement with a different set of
rules. Nothing in the NAFTA supports such astartling and far-reaching contention. *°

C. ADF’sReliance On Provisons Found In Certain BI Ts Cannot Support
An Article 1102 Claim

In a curious supplement to ADF s new claim under Article 1103, ADF now aso
contends that it is* entitled to the same trestment given to al United States’ investors seeking to
make investments in Albania and Estoniawith respect to the protection of their investments.”
Reply 1245. Tha argument, however, finds no support in the plain text of the NAFTA and
thus cannot support a nationd-trestment claim.

ADF can only establish an Article 1102 violation if it can demondrate that the trestment
accorded it or its investment was less favorable than that which the United States accords its
own investors and investments. See NAFTA art. 1102(1)-(2) (imposing obligation only on a
“Party” to the NAFTA). Treatment accorded U.S. investors or investments by Albania or
Egtoniais not relevant to the nationa-treatment analysis under the NAFTA. ADF sview that

one may compare the treetment accorded to U.S. nationas and U.S.-owned investmentsin

“** Buy American and Highway Projects, supra n.33, at 2 (“Buy America[the 1982 Act] is a separate and
distinct program from Buy American [the 1933 Act]. Buy American appliesto federal direct procurements; it
covers approximately 100 products and hascompletely different rules.”) (emphasis added).

“ ADF’s allegation that the FHWA has been “consistent in its refusal to follow constant case law,” Reply 1
200, isboth wrong and irrelevant. ADF does not dispute that the FHWA has consistently applied and
interpreted the 1982 Act over the last two decades. ADF’ s unsupported statement that in doing so the
FHWA has acted in a“consistently . . . arbitrary” manner, Reply 1260, isnonsensical. Furthermore, the
FHWA is bound by neither U.S. nor international law to apply the interpretation and reasoning of U.S.
judicial and administrative bodies interpreting a statute different from the one at issue. ADF citesno
authority to suggest the contrary.
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Egtonia or Albaniawith that accorded to ADF and its investments cannot be squared with the

plain text of Article 1102.

I11.  ADF HASFAILED TO ESTABLISH A VIOLATION OF NAFTA ARTICLE 1105(1)
ADF sclam of aviolation of Article 1105(1)’s requirement of “trestment in accordance
with internationd law” iswithout support inlaw or infact. Inits Reply, asinits Memorid, ADF
identifies no rule of cusomary internationd law even implicated by the measures a issue.
Indeed, ADF does not gppear serioudy to contend that it can state aclaim under Article
1105(1) asinterpreted by the NAFTA Free Trade Commission (“FTC”). Instead, in a puzzling
series of paragraphs, ADF appearsto rest its Article 1105(1) claim solely on the hope that
Chapter Eleven tribunadsin certain other arbitrations will disregard the FTC' s binding
interpretation of thet article. As demonstrated below, ADF s contentions are without merit.

A. ADF HasFailed To Identify Any Customary International Law Standard
That AppliesUnder The Circumstances Presented Here

ADF does not dispute that it cannot establish aclaim under Article 1105(1) as
interpreted by the FTC. See Reply 111213-220. As noted in the Counter-Memorid, the FTC
interpreted Article 1105(1) to “* prescribe]] the customary internationa law minimum standard
of trestment of aiens as the minimum standard of trestment to be afforded to investments of
investors of another Party.”” Counter-Mem. at 50 (quoting FTC Interpretation of July 31,
2001, 11B(1)). Customary internationa law standards such as those may be established only by

the familiar showing of a generd and congstent practice of States followed by them from a
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sense of legd obligation. The burden of establishing the existence and content of arule of
customary international law rests on the party asserting the existence of the rule.*’

ADF has not purported to identify any cusomary internationa law rule implicated by
the measures a issue here. Indeed, ADF cites no cusomary internationd law authority, and
offers no evidence of State practice, to support its clam that the measures at issue here
condtitute a breach of Article 1105(1). Nor does ADF even attempt to address the
overwhelming evidence of State practice indicating that cusomary internationa law, in fact,
does not bar such measures. See Counter-Mem. at 51 n.107. ADF s Article 1105(1) clam
fails as amatter of law, as, indeed, no law supports it.*®

In any event, there is no merit to ADF s attack on the FHWA regulations as “anew
rule. . .anew standard, a double standard.” Reply 1] 260 (emphasis added). This supposed
“new rule’ was promulgated in 1983 —and ADF does not dispute that for the past nineteen

years the regul ations have been interpreted and applied consstently.

" See Rights of Nationals of the United States of America in Morocco (Fr. v. U.S), 19521.C.J. 176, 200
(Aug. 27) (“* The Party which relies on a custom of this kind must prove that this custom is established in
such amanner that it has become binding on the other Party.’”) (quoting Asylum (Colom. v. Peru), 1950
1.C.J. 266, 276 (Nov. 20)); NGUYEN QUOC DINH, DROIT INTERNATIONAL PUBLIC 330 § 214 (Patrick Daillier
& Alain Pellet eds., 6th ed. 1999) (burden on party “who relies on a custom to establish its existence and
exact content”) (“ c’est a[lapartie] qui S appuie sur une coutume d’ en établir |’ existence et laportée exacte”)
(translation by counsel); IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 11 (5th ed. 1998)
(“In practice the proponent of a custom has a burden of proof the nature of which will vary according to the
subj ect-matter and the form of the pleadings.”).

“8 The only discussion of aprinciple of customary international law in ADF’s Article 1105(1) argument isits
assertion that the “ United States [in its Counter-Memorial] is not interpreting the Treaty in ‘good faith’” in
violation of “the obligation of Article 31(1) of the Vienna Convention.” Reply 1253-54. Aside from lacking
any foundation in fact (see supra n.16), this fanciful assertion has nothing to do with the measures at issue
in thisarbitration and in any event can provide no basisfor aclaim of aviolation of Article 1105(1)'s
requirement of “treatment in accordance with international law.” In addition, NAFTA Articles 1119(c) and
1120 would bar any claim based on alegal position takenin apleading. SeeinfraPat|V.



-33-

Nor does ADF dispute that the FHWA adopted its regulations in full compliance with
the system of adminigtrative rule-making in place in the United States, which permits agenciesto
interpret statutes unless Congress has spoken directly to theissue. See Counter-Mem at 15
16. ADF may not like the U.S. system of adminigrative rule-making, and it may not like the
regulations promulgated by the FHWA as contemplated by that sysem. But ADF offers no
support for its erroneous assertion that the FHWA' s action was ultra vires under United States
law. See Reply 1260. Evenif it had presented a credible chalenge to the means by which the
FHWA adopted its regulations under U.S. law (which it has not), ADF offers no basisfor a
finding of aviolation of any rule of cusomary internationd law. Its Article 1105(1) clam lacks
foundation in fact aswell asin law.

B. The FTC’sInterpretation Of The Terms Of Article 1105(1) IsBinding

In an odd series of paragraphs, ADF “invites the Tribund to review materids available
on the United States Department of State web-site concerning [other] Chapter Eleven clams
agang the United States,” particularly those submitted in “the Methanex and Loewen Group
cae[d9c].” Reply 1214. “Inthese materids” ADF suggests, “the Tribund will find an ongoing
debate as to the effect of the FTC Notes. .. .” Id. §215. ADF further notesthat “[t]o the
extent that [the pending decisonsin Methanex and Loewen] resffirm the strength of Article
1105 asthe provison stood unamended,” it “intends to rely on them, and reserves the right to
comment [9c] them.” Id. §218. ADF does not, however, afirmatively assert on its own behaf
the arguments made by the claimants in those proceedings.

ADF s submissons on the FTC Interpretation, on their face, do not advance an

argument requiring aresponse. Ingtead, ADF invites the Tribund to review unspecified
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submissions by parties to other Chapter Eleven tribunads and purports to reserve aright to
request post-hearing submissions in the event that issues purportedly pending before the
Methanex and Loewen tribunds are decided in a certain way.

With the limited scope of ADF s submissonsin mind, the United States limitsits
observations here on the FTC Interpretation to the following. The meaning of Article 1105(1) is
no longer open to debate, “ongoing” or otherwise. The FTC hasissued an interpretation of that
Article. That interpretation isbinding on this Tribund, as the plain text of Article 1131(2)
explicitly provides® The FTC's binding interpretation forms part of the governing law for these
proceedings.

With respect to ADF s invitation to the members of the Tribund to peruse materids on
the website of the United States Department of State,™ the United States observes as follows.
The Department of State has, of course, published certain materids on its website because they
are of interest to members of the public. The United States encourages the members of the
Tribund to review these and other materias on the Site, bearing in mind that no argument has
been advanced in these proceedings questioning the binding nature of the FTC Interpretation. 1f
the members of the Tribuna do engage in such areview, they will note that, in Loewen, thereis
Nno “ongoing debate as to . . . whether or not the FTC Notes are a vaid retroactive amendment

to NAFTA.” Reply 1215. The clamantsin Loewen have withdrawn any clam that the FTC

* See Submission of the Government of Canada Pursuant to NAFTA Article 1128, (Jan. 18, 2002) at 2 (“An
interpretation by the Commission isthe full expression of what the NAFTA Partiesintended, and its effectis
clear: itisbhinding.”); Article 1128 Submission of the United Mexican States, (Jan. 18, 2002) at 1 (“ paragraph
2 of [Article 1131] requiresthe Tribunal to apply an interpretation of any provision rendered by the Free
Trade Commission (FTC).”).

* http://www.state.gov./s/l/c3439.htm
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Interpretation was ultra vires.> The members of the Tribuna will aso find that the arguments
of the daimant in Methanex are basdess, as conclusvely demondtrated in the written
submissions of the United States, Canada and Mexico.>

With respect to ADF s reservation of aright to request post-hearing submissonsin the
event that it is pleased with the or Loewen or Methanex awards, at thistime, the United States
amply notes the potentid applicability of Article 45(2) of the Arbitration (Additiond Facility)
Rules to any such request made after the closure of proceedings.

For the reasons st out in the United States Counter-Memoria and those above, none
of ADF s complaints regarding the challenged measures is cognizable under the customary
international law obligations incorporated into Article 1105(1). ADF sArticle 1105(1) clams

should be rgected in their entirety.

V. THE TRIBUNAL LACKSJURISDICTION OVER CLAIMSOTHER THAN THOSE
CONCERNING THE SPRINGFIELD I NTERCHANGE PROJECT

Inits Reply, ADF erroneoudy ingsts that it gave proper notice of clamsrelating to
projects other than the Springfield Interchange Project. Reply 111 265-268. As demonstrated

in the United States Counter-Memorid (at 54-55) and below, new claims, such asthese, are

°! See Response of the United States of Americato the November 9, 2001 Submissions of the Governments
of Canadaand Mexico Pursuant to NAFTA Article 1128 (Dec. 7, 2001) at 2 & n.2 submitted in Loewen
Group, Inc. v. United States, ICSID Case No. ARB(AF)/98/3.

%2 See, for example, the following submissions inMethanex: Article 1128 Submission of the United Mexican
States (Feb. 11, 2002); Third Submission of Canada Pursuant to NAFTA Article 1128 (Feb. 8, 2002);
Rejoinder of Respondent United States of Americato Methanex’s Reply Submission Concerning the
NAFTA Free Trade Commission’s July 31, 2001 Interpretation (Dec. 17, 2001); Memoria on Jurisdiction and
Admissibility of Respondent United States of America (Nov. 13, 2000); Response of Respondent United
States of Americato Methanex’s Submission Concerning the NAFTA Free Trade Commission’s July 31,
2001 Interpretation, (Oct. 26, 2001).
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not within the scope of the disputing parties consent to arbitrate and must therefore be
dismissed.

ADF s contention thet in its notice of intent “the U.S. was given specific notice of
ADF sintention to clam damages in respect of dl future contracts’ iswithout merit. Reply 9
267. Under NAFTA Article 1119(c), adisputing investor’ s notice “shall specify . . . theissues
and the factual basisfor theclam. ...” (Emphasisadded.) The supposed “ specific notice” of
other clams that ADF asserts was neither specific, nor did it provide any notice: not only did it
fail to specify any factud basis for clams connected to the other projects, it failed even to name
asingle other project.>

By operation of Article 1122, however, the United States consented to ADF's
submission to arbitration based on the facts specified in its notice of intent, and only those facts.
That article provides in part that “[€]ach Party consents to the submission of aclamto
arbitration in accordance with the procedures set out in this Agreement.” NAFTA art.
1122(1) (emphasis added). The United States did not consent to arbitrate claims based on
other facts, such as those concerning the projects to which ADF vagudly dludes for the first
timein its Memorid.

The decision of the Internationa Court of Justice in Certain Phosphate Lands in
Nauru (Nauru v. Australia) isingructive in thisregard. 1992 1.C.J. 240. In that case, Nauru
filed an gpplication indituting proceedings against Audtralia “in respect of a‘dispute . . . over the

rehabilitation of certain phosphate lands [in Nauru] worked out before Nauruan

%% See Notice of Intent 1 3-28 (Feb. 29, 2000) (stating in its section labeled “C. FACTUAL BASISFOR THE
CLAIM,” factual allegations concerning only the Springfield Interchange Project and no others).
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independence.’” 1992 1.C.J. at 242 1 1 (quoting Nauru's gpplication). Nauru later attempted
to add adlam in its memoria concerning the over seas assets of the British commissoners who
had managed the phosphate industry in Nauru during the trusteeship period. “There was no
reference to the disposal of the overseas assets of the British Phosphate Commissioners. . . in
Nauru’'s Application ether as an independent claim or in relation to the claim for reparation
submitted . .. .” 1d. at 265 1 64.

The 1.C.J. found that it lacked competence to hear Nauru's new claim because that
claim concerned a different set of operative facts from those described in the gpplication. See
id. at 267 1 70. Just asthel.C.J, if it had entertained Nauru’'s new claim, would have had to
“congder anumber of questions that gppear[ed] to it to be extraneousto the origina clam,” id.
at 266 9 68, this Tribuna would be forced to consder acompletely different set of factua
adlegations (which ADF has yet to specify) if it were to dlow ADF snew dams.

Furthermore, ADF s speculative clam for “damages in repect of al future contracts’
is precluded by the NAFTA in any event. Reply 1267 (emphasisadded). NAFTA investor-
State arbitration isinherently retrospective in application. Articles 1116 and 1117, which dlow
for the submisson of clams only “that ancther Party has breached an obligation . . . and that the
[investor/enterprise] has incurred loss or damage by reason of, or arising out of, that breach,”
are drafted in the past tense. NAFTA arts. 1116(1), 1117(1) (emphasis added). Smilarly,
under Article 1120, sx months must € gpse from the events giving rise to the clam before a
clam may be submitted to arbitration. NAFTA art. 1120(1). No claim based on speculation

as to future breaches may be submitted consistent with these provisons. Thus, as Chapter
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Eleven dlows a disputing investor to submit clams only for breaches that have actudly

occurred, ADF may not submit aclaim for possible future breaches.

V. THE TRIBUNAL LACKSJURISDICTION OVER ADF’'S M OST-FAVORED-NATION
TREATMENT CLAIM, WHICH | SWITHOUT M ERIT INANY EVENT

ADF s Article 1103 claim should be dismissed for severd reasons. First, the United
States never consented to arbitrate this claim, which was asserted in neither ADF s Notice of
Intent nor any subsequent pleading prior to the Reply. Second, Article 1108’ s exception for
“procurement by aparty” explicitly bars ADF sclam. Findly, ADF ersinany event in
suggesting that the “fair and equitable treetment” and “full protection and security” obligations of
the AlbaniaU.S. and Estonia-U.S. bilaterd investment tregties (“BITS’) are different in
substance from the customary internationd law obligations of Article 1105(1).

A. The Tribunal Lacks Jurisdiction Over ADF’s New Article 1103 Claim

For much the same reason stated above in Part 1V, the Tribuna lacks jurisdiction over
the clam based on NAFTA Article 1103 that ADF asserts for thefirg timein its Reply. See
Reply 11219. Under NAFTA Article 1119(b), a disputing investor’s notice “shall specify. . .
the provisions of this Agreement aleged to have been breached and any other revant
provisons....” (Emphassadded.) ADF snatice of intent did not alege that Article 1103
had been breached, nor did it anywhere even mention Article 1103.>* Again, by operation of

Article 1122, the United States consented to ADF s submission to arbitration only of the clams

> See Notice of Intent § 2 (listing the following NAFTA articlesin the section labeled “ BREACHES OF
OBLIGATIONS': 1102, 1105 and 1106); id. at 15 (listing the same articlesin the section labeled “ Relief
Sought”).
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specified in the notice and no others. As aresult, the scope of the arbitration agreement of the
parties was limited to those claims.

Thereis no merit to ADF s effort to salvage its new 1103 claim by reference to the so-
caled “basket clausg’ inits notice of intent, which purported to “reserv[€] its right to request
“such further rdief that counsd [for ADF] may advise and the Arbitra Tribuna may permit.’”*°
As demonstrated above, Article 1119 requires specification of the provisons dleged to have
been breached. Neither the decisions of internationd tribunals, nor even the irrdlevant Canadian
case ADF cites, support ADF s attempt to undermine the plain intent of this provison by the
use of avague “basket clause.”*®

Furthermore, ADF s assertion that its 1103 claim was “dready announced in its
Memorid” and that the United States is now estopped from making an objection isfdse. Reply

1219. Nowhereinits Memorid did ADF invoke Article 1103 as an independent basis for

relief, leaving nothing for the United States to respond to in its Counter-Memorid.>” ADF's

*® Reply at 36-37 n.45 (quoting ADF’ s Notice of Arbitration).

* See, e.g., AMCO v. Indonesia, 1 ICSID Rep. 509, 521 (1993) (Decision on the Application for Annulment of
May 16, 1986) (explaining, in the context of an annulment application, that a procedural requirement of
specificity “is not successfully avoided by coupling arecital of the subparagraphsinvoked with ageneral
reservation of a‘right to supplement (a) presentation . . . with further written submissions'”).

ADF sreliance on Canadian law asits sole support for this argument is not only irrelevant (see NAFTA art.
1131(1)), but it also offers no support for ADF s “basket clause” argument. See Reply at 36-37 n.45. The
Canadian case ADF cites merely stands for the proposition that it is within a Canadian appeals court’s
discretion to award remedies not pleaded when (1) a basket clause appearsin a prayer for relief; (2) the law
violated provides for such remedy; and (3) the remedy was based on aviolation “specifically argued” in the
lower court. See Native Womens' Ass'nv. Canada, [1994] 3 S.C.R. 627, 629, 647 (finding it appropriate for an
appellate court to award a declaration in a case where the claimant only sought an order of prohibition
because “[n]othing different could have been argued by the parties had the declaration been specifically
sought.”). In no way does this case, nor any of the cases cited therein, support the proposition that
additional claims may be submitted where a basket clause is present.

% See, e.g., Mem. 134 (entitled “BREACH OF CHAPTER ELEVEN OBLIGATIONSBY THE PARTY”: “As
indicated in its Notice of Arbitration, the Investor claims that the Party has breached its obligations under
Article 1102, Article 1105 and Article 1106 of NAFTA and, in so doing, has caused damages to the Investor
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Memorid merdy referenced Article 1103 as additiond support for its flawed argument that
Article 1105(1) incorporated standards not found in customary internationa law. See Mem.
224, 227. The United States could not have waived, and did not waive, an objection to aclam
ADF did not make® ADF'snew Article 1103 claim should be dismissed.

B. The Gover nment Procurement Exception Bars ADF’ s Article 1103
Claim Just Aslt Bars ADF’ s Claims Under Articles 1102 and 1106

Under Article 1108(7), “Article]] . . . 1103 do[es] not apply to: (&) procurement by a
Paty ....” Thus, for the reasons articulated in Part I, ADF cannot avoid the inescagpable
concluson that its Article 1103 clam — just likeits Article 1102 and 1106 clams—fdl within
Article 1108’ s exception for “ procurement by a Party.” ADF s Article 1103 claim should be
dismissed in its entirety as precluded by that exception.

C. TheBITs Do Not Reflect A Standard Different From That Of Article
1105(1) Asinterpreted By The FTC

In any event, ADF errsin suggesting that the andards of the provisonsit invokesin the
United States BITs with Albania and Estonia are different from the customary internationa law
standards incorporated into Article 1105(1). Indeed, the United States Department of State's
gatements in submitting the Albania-U.S. treaty to the United States Senate for advice and

consent make clear that the relevant paragraph of the treaty “sets out a minimum standard of

and its Investment.”); cf. Reply 1286(€)(ii)-(iii) (requesting the Tribunal to find that respondent United
States of Americafailed to provide treatment required by provisions of the Albaniaand EstoniaBITsin
violation of Article 1103).

* And, in any event, the Additional Facility rules expressly permit jurisdictional objectionsto ancillary
claimsto be madein the respondent’ srejoinder. See Arbitration (Additional Facility) Rules art. 46(2).
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trestment based on standards found in customary international law.”>® The Department of
Stae s gatements in submitting the EstoniaU.S. BIT for Senate advice and consent smilarly
date that the rlevant paragraph “sets out a minimum standard of treatment based on customary
international law.”®

These satements are hardly unique: the State Department has repeatedly advised the
Senate over the past decade that the BIT paragraph containing the provisions concerning “fair
and equitable trestment” and “full protection and security” is intended only to require a minimum

standard of trestment based on customary international law.®* At no time since the NAFTA

% See Dep't of State, Letter of Submittal for U.S.-Alb. Treaty Concerning the Encouragement and Reciprocal
Protection of Investment, reprinted in S. TREATY DOC. NO. 104-19 at vii (1995) (“Paragraph 3 setsout a
minimum standard of treatment based on standards found in customary international law. The obligations
to accord ‘fair and equitable treatment’ and ‘full protection and security’ are explicitly cited . . . .").

% See Dep't of State, Letter of Submittal for U.S.-Est. Treaty Concerning the Encouragement and Reciprocal
Protection of Investment, reprinted in S. TREATY DocC. NO. 103-38 at ix (1994) (“ Paragraph 3 guarantees that
investment shall be granted ‘fair and equitable’ treatment. It also prohibits Parties from impairing, through
arbitrary or discriminatory means, the management, operation, maintenance, use, enjoyment, acquisition,
expansion or disposal of investment. This paragraph sets out a minimum standard of treatment based on
customary international law.”).

61 See Dep't of State, Letter of Submittal for U.S.-Arm. Treaty Concerning the Encouragement and Reciprocal
Protection of Investment, reprinted in S. TREATY DoOC. NO. 103-11 at viii (1993) (“Paragraph 2 further
guarantees that investment shall be granted ‘fair and equitable’ treatment in accordance with international
law. . .. This paragraph sets out a minimum standard of treatment based on customary international law.”);
Dep't of State, Letter of Submittal for U.S.-Mold. Treaty Concerning the Encouragement and Reciprocal
Protection of Investment, reprinted in S. TREATY DOC. NO. 103-14 at ix (1993) (same); Dep't of State, Letter
of Submittal for U.S.-Mong. Treaty Concerning the Encouragement and Reciprocal Protection of Investment,
reprinted in S. TREATY DoC. NO. 104-10 at viii (1995) (same); Dep't of State, L etter of Submittal for U.S.-
Jam. Treaty Concerning the Encouragement and Reciprocal Protection of Investment, reprintedin S.
TREATY DocC. No. 103-35 at viii (1994) (same); Dep't of State, Letter of Submittal for U.S.-Ukr. Treaty
Concerning the Encouragement and Reciprocal Protection of Investment, reprinted in S. TREATY Doc. No.
103-37 at ix (1994) (same); Dep't of State, Letter of Submittal for U.S.-Ecuador Treaty Concerning the
Encouragement and Reciprocal Protection of Investment, reprinted in S. TREATY Doc. NO. 103-15 at ix
(1993) (same); Dep’t of State, Letter of Submittal for U.S.-Uzb. Treaty Concerning the Encouragement and
Reciprocal Protection of Investment, reprinted in S. TREATY DoOC. NO. 104-25 &t viii (1996) (same); Dep’t of
State, Letter of Submittal for U.S.-Trin. & Tobago Treaty Concerning the Encouragement and Reciprocal
Protection of Investment, reprinted in S. TREATY DOC. NO. 104-14 at viii-ix (1995) (same); Dep't of State,
Letter of Submittal for U.S.-Geor. Treaty Concerning the Encouragement and Reciprocal Protection of
Investment, reprinted in S. TREATY DoC. NO. 104-13 at viii-ix (1995) (same).
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entered into force has the United States stated that foreign investors under its BITs should be
treated better than under the NAFTA with respect to “fair and equitable treatment.”

The United States view that “fair and equitable treatment” and “full protection and
security” reference customary internationd law obligations accords with condgstent State
practice concerning the content of those terms. From the use of those termsin the 1967 OECD
Draft Convention on the Protection of Foreign Property to the present, State practice has
consgtently viewed “fair and equitable trestment” as referring to the cusomary internationa law
minimum standard of trestment of diens® Thus, State practice supports the view that “fair and
equitable treetment,” as used in investment tregties, refers to the customary internationda law
minimum standard of treatment of diens. ADF offers no evidence of State practice to support a
contrary view.

What ADF does offer are the views of academics. See Reply 11 224-232.

Academics, of course, cannot create internationd law. Internationd tribunas may consder the

% See, e.g., OECD Draft Convention on the Protection of Foreign Property, Oct. 12, 1967, reprinted in 7
[.L.M. 117, 120 (1968) (“ The phrase ‘fair and equitable treatment’ . . . indicates the standard set by
international law . . .. The standard required conformsin effect to the * minimum standard’” which forms part
of customary international law.”); Intergovernmental Agreements Relating to Investment in Developing
Countries, Committee on International Investment & Multinational Enterprises, OECD Doc. No. 84/14, at 12
136 (May 27, 1984) (reporting on response to survey of OECD member states: “According to all Member
countries which have commented on this point, fair and equitable treatment introduced a substantive legal
standard referring to general principles of international law even if thisis not explicitly stated . . . .”); seealso
UNITED NATIONS CONFERENCE ON TRADE & DEVELOPMENT, BILATERAL INVESTMENT TREATIES IN
THE MID-1990s54 (1998) (“ The use of the standard of fair and equitable treatment in BITs dates from the
OECD 1967 Draft Convention on the Protection of Foreign Property.”); Swiss Department of External Affairs,
Mémoire, 36 ANN. SUISSE DE DROIT INT’L 174, 178 (1980) (“ On seréfére ainsi au principe classique du droit
des gens selon lequel les Etats doivent mettre les étrangers se trouvant sur leur territoire et leurs biens au
bénéfice du ‘ standard minimum’ international, ¢’ est-&-direleur accorder un minimum de droits personnels,
procéduraux et économiques.”) (“One thus references the classic principle of international law according to
which States must provide foreignersin their territory the benefit of the international * minimum standard,’
that is, to accord them aminimum of personal, procedural and economic rights.”) (translation by counsel);
CSl, supra n.12 at 149 (Jan. 1, 1994) (“Article 1105. . . provides for a minimum absolute standard of treatment,
based on long-standing principles of customary international law.”); FTC Interpretation of July 31, 2001,
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“teachings of the most highly qudified publicists of the various nations’ only as a“subsdiary
means for the determination of rules of law.”®® Academic writings may appropriately be
congdered for determining rules of law when they are based firmly on the practice of States—
which can create internationa law. Such writings may not appropriately be consdered for
determination of the law when they are merdy a statement of the author’s persond views asto
what the law might or should be® The writings of academics relied upon by ADF either merdy

represent the personal views of certain authors™ or do not support its position.*® Thus, these

B(1) (“prescrib[ing] the customary international law minimum standard of treatment of aliens as the minimum
standard of treatment to be afforded to investments of investors of another Party.” ).

% STATUTE OF INT’L CT. OF JUSTICE art. 38(1)(d) accompanying Mem. at VVol. 1A, Tab 15.

% See North Sea Continental Shelf (F.RG. v. Den.; F.R.G.v. Neth.), 1969 1.C.J. 3, 38 162 (Feb. 20) (article, in
multilateral convention, proposed by International Law Commission “on an experimental basis [was] at most
de lege ferenda, and not at all delegelata or [ ] an emerging rule of customary international law. Thisis
clearly not the sort of foundation on which [the subject article] could be said to have reflected or crystallized
sucharule.”).

% See KENNETH J. VANDEVELDE, UNITED STATES INVESTMENT TREATIES POLICY AND PRACTICE 76-78
(1992) (presenting views on interpretation of “fair and equitable treatment” in U.S. bilateral investment
treaties without citing any support in State practice); F.A. Mann, British Treaties for the Promotion and
Protection of Investments, 52 BRIT. Y.B. INT'L L. 241, 243 (1981) accompanying Reply at Vol. |, Tab 8
(presenting views on interpretation of term “fair and equitable treatment” in British investment treaties
without citing any support in State practice); Stephen Vasciannie, The Fair and Equitable Treatment
Standard in International Investment Law and Practice, (1999) BRIT. Y.B. INT’L L. 99, 139, 163,
accompanying Reply at Val. I, Tab 12. (reviewing “anumber of sources. . . indicat[ing] that the fair and
equitable treatment standard is, in fact, equivalent to the ‘international minimum standard,”” but based
primarily on F.A. Mann’s dissenting view, reaching the “tentative conclusion[] . . . against the view that fair
and equitable treatment is simply synonymous with the international minimum standard.”).

% Notably, ADF errsin its reliance on the writings of Kenneth J. Vandevel de to suggest that the “fair and
equitable treatment” obligationinthe BITs“must . . . beviewed as ‘ self contained’ from that of customary
international law” in order for the “ principles [to] mutually ‘reinforce’ each other.” See Reply 1228
(paraphrasing Kenneth J. Vandevelde, The Bilateral Investment Treaty Program of the United States, 21
CORNELL INT’L L.J. 201, 221-22 (Summer 1988), accompanying Reply at Vol I., Tab 9). Mr. Vandevelde says
nothing of the kind. Rather, he views customary international law and the BIT provisions as capabl e of
mutually reinforcing one another because “[t]he BITsrely on international law to fill gaps and establish
minimum standards of treatment, thereby protecting against misinterpretations of the negotiated BIT texts.”
Vandevelde, supra, at 222. Hefurther notesthat “[t]he incorporation of international law into the BITsalow
investors or their states to enforce international legal norms’ using the platform of investor-State and State-
to-State dispute resolution provided by the BITs. 1d. Contrary to ADF s mischaracterization of them, none
of these observationsis remotely inconsistent with the understanding of “fair and equitable treatment”
reflected in the FTC interpretation of Article 1105(1).
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writings are not suited for the “determination of the rules of law,” and certainly do not overcome
the consistent evidence of State practice referenced above.

Smilarly unavailing is ADF sreliance on dicta in Justice Tysoe' sdecison in Metalclad
repesting the Pope tribund’ s term “additive’ in describing BIT language®” Thisdicta was
penned without the benefit of the views of the partiesin Metalclad or the Government of
Canada, none of which briefed the issue of the meaning of BIT language. Justice Tysoe thus did
not have before him the evidence of State practice presented above regarding the U.S. BIT
program. The Pope tribund, whose conclusions regarding Article 1105 Justice Tysoe rgjects,
clearly did not base its decision on such evidence® To the extent that Justice Tysoe considered
the obligations of “*fair and equitable tresetment’ and ‘full protection and security’ [under the
1987 Modd BIT] asdigtinct from the floor standard of customary internationd law,” Reply 1
233, heisincorrect.

For the reasons stated above, this Tribuna should rgject ADF s Article 1103 clam in

its entirety.®

VI. OBSERVATIONSON ADF’S PRESENTATION OF FACTS

¢ United Mexican States v. Metalclad Corp., 2001 BCSC 664 (May 2, 2001) at 24 1 64 accompanying Reply
aVol.ll, Tab7.

% Rather, according to Judge Tysoe, the Pope tribunal “relied solely on the language of Article 1105and.. . .
not . . . [on] any other evidence that the NAFTA Partiesintended to reject the ‘additive’ character” of the
BITs” Id.

% The United States also notesits disagreement with ADF’ s suggestion that Article 1103 permits this
Tribunal to apply asarule of decision in this case provisions of treaties between the United States and
Albaniaand Estonia concerning “fair and equitable treatment.” The Tribunal need not address thisissue to
dispose of ADF s Article 1103 claim, however, because that claim is not within the Tribunal’ sjurisdiction, is
barred by the government procurement exception of Article 1108 and, as demonstrated above, thereis no
substantive difference between the standard of treatment under the BIT provisions ADF seeksto invoke
and the standard under NAFTA Article 1105(1).
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ADF damsthat it “stands by the statement of facts as set out in its own Memorid,”
Reply 112, but its Reply does not dispute the view of the facts presented in the United States
Counter-Memoria. The Tribund, therefore, should endorse the United States' uncontested
view of the factsin this case.

Asthe United States noted in its Counter-Memorid, Shirley’ stimely completion of the
work on the Project, including the stedl fabrication subcontracted to ADF, entitled Shirely to a
$10 million “no excuses’ incentive award. Counter-Mem. at 13. Since that time, Shirley has
“dlect[ed] to be paid the No Excuse Incentive of Ten Million Dollars ($10,000,000).””
Shirley’ s dection required that it formally rdease VDOT from any clamsit had under the
contract, including those it raised on ADF sbehaf.”™ Thus, it is now dlear that ADF s earlier
clamsthat dl locd fabricators were “fully loaded” and unable to complete the sted fabrication
for the Project have been withdrawn.

The United States aso observes that, despite the United States' challenge to ADF to
demondirate any adverse treatment, ADF omits any specific information regarding ADF s codis.
Neverthdess, ADF presents various conflicting quditative characterizations of its cogsin its

submissonsto the Tribund. Inits Memorid, ADF represented that, rdative to the value of the

70 See Letter from Michae! E. Post, President/CEQ, Shirley to C. Frank Gee, Chief Engineer, VDOT (Jan. 18,
2002) (ex. A to Rejoinder Statement of C. Frank Gee).

™ See Rejoinder Statement of C. Frank Gee 1 3 (“Aswas required for Shirley to receive the no-excuse
incentive bonus, Shirley signed aform releasing VDOT from any and all claimsit may have had under the
Main Contract, including those it raised on ADF sbehalf.”); id., ex. B (letter and release executed by
Shirley’sMichael E. Post on Feb. 13, 2002); see al so Affidavit of Pierre LaBélle, (Feb. 4, 2002) 1 28-30
(transmitted under cover of letter from Peter Kirby, dated Februrary 4, 2002, to replace version originally
submitted with Memorial); Letter from Pierre Paschini, ADF International, to Mr. Michael E. Post, President
& CEOQO, Shirley, (Aug. 20, 1999), accompanying Mem. at Vol. I, Tab A14 (presenting to Shirley “pursuant to
section 105.16 of the Contract” ADF’ s notice of claim that “V-DOT’ s requirement that all fabrication work be
performed in the United States and its rejection of awaiver to constitute a constructive changein the
Contract ... .").
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sted), the cost of the sted! fabrication it proposed in Canada was “of minor importance.”’? ADF
assartsinits Reply that the cogts “associated with” that same fabrication work completed in the
United States “were enormous.””® Reply 1 15. ADF, however, offers no particulars. For
example, ADF does not provide the price ADF paid for the stedl in question, nor its fabrication
costs, ether as proposed in Canada, or thoseit incurred in the United States. Notwithstanding,
because “fabrication of sted does not changeitsorigin,” Reply 1197, ADF urges the Tribunal
to deem the cogt of fabrication irrdevant to its claims, and to accept on faith that ADF recelved
treatment less favorable than its U.S. counterparts. On the facts before this Tribund, no such

conclusion can be drawn.

2 See Mem. 125 (“only 10-15 percent of the total cost of [ADF's] operationswill bein Canada.”). Seealso
L etter from Pierre Paschini, President and CEO, ADF International, to Michael E. Post, President and CEO,
Shirley (June 25, 1999), accompanying Mem. at Val. |, Tab A7, at 7 (“[w]hen measured against the value of
the steel, the fabrication work performed in Canadais of minor importance.”); Counter-Mem. nn.26-28 and
accompanying text.

™ See also Affidavit of Pierre Paschini, (Feb. 12, 2002) 153 (“ Fabricating the steel at five (5) different
subcontracting facilities had the inevitabl e result of massively increasing our costs on the Project.”)
(transmitted under cover of letter from Peter Kirby, dated Februrary 12, 2002, to replace version originally
submitted with Memorial).
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CONCLUSION AND SUBMISSIONS
For the foregoing reasons, the United States respectfully requests that this Tribunal
render an award: (a) in favor of the United States and againgt ADF, dismissng ADF scamsin
their entirety and with prgudice; and (b) pursuant to Article 59 of the Arbitration (Additiona
Facility) Rules, ordering that ADF bear the cogts of this arbitration, including the fees and
expenses of the members of the Tribund, the expenses and charges of the Secretariat and the
expenses incurred by the United Statesin connection with the proceeding.
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