Reply of the Government of the
United States of America to the Report of the Five UNCHR
Speci al Rapporteurs on
Det ai nees i n Guantanamo Bay, Cuba
March 10, 2006

The Government of the United States appreciates the
opportunity to respond to the above-nenti oned Report
relating to individuals detained at the U S Naval Station
i n GQuant anano Bay, Cuba ("Guantanamo") (hereinafter
“Report”).

I. | NTRODUCT! ON

At the outset, and before addressing specifically
issues related to detention at Guantanano, we underscore
that it is the law and the policy of the United States to
treat all detainees and conduct all interrogations in a
manner consistent with donestic |egislation, including the
Det ai nee Treatnment Act of 2005 and the federal anti-torture
statute (18 U.S.C. 2340 and 2340A), and with the
commtnents nade by the United States in ratifying the
Conventi on Against Torture, to prevent torture and other
cruel, inhuman or degrading treatnment or punishnent.

The United States profoundly objects to the Report
both in terms of process and of substance and underscores
that the Report's factual and | egal assertions are
inaccurate and flawed. The United States provided
substantial informational material regarding Guantanano to
the Special Rapporteurs and to the public, including our
reply dated Cctober 21, 2005, to the 45 guestions posed by
the Special Rapporteurs, our CAT Report and Annexes of My
2005, our updated CAT Annex of Cctober 2005, and our ICCPR
Report and Annexes of Cctober 2005, and also our
unprecedented offer to three of the Special Rapporteurs to
visit the facility to observe first hand the conditions of
detention. As far as the Report discloses, however, the
Speci al Rapporteurs never considered the information
provided by the United States.



W offered the Special Rapporteurs unprecedented
access to Guantanano, simlar to that which we provide to
U S. congressional delegations. The Special Rapporteurs’
Report neglected to nention the paranmeters of the proffered
visit, which would have included neeting with the Comrander
of the Joint Task Force; receiving briefings by senior
command, nedi cal and operational staff; visiting the camps,
cells, and nedical facilities; and observing recreational
nutritional, and religious practices. (A Statenment of the
CSCE Parlianentary Assenbly confirned that the OSCE
del egati on had been afforded such access during their visit
to Guantanano on March 3, 2006, and “[a]s agreed with the
US authorities” were also “able to ask questions and
interact wth [and] approach any officer, soldier or nenber
of the staff they considered appropriate.” OBCE
Parliamentary Assenbly Statenment entitled “OSCE PA Speci al
Representative Anne-Marie Lizin Visit to the Guantanano
detention facilities”. ) Access to the detainees thenselves
Is provided to the International Commttee of the Red
Cross, the organi zation recogni zed under international |aw
for this purpose.

It is particularly unfortunate that the Special
Rapporteurs rejected the invitation to visit Quantanano.
As a result, their Report does not reflect the direct,
personal know edge that this visit would have provided.
Rat her, the Report is presented as a set of conclusions —
it selectively includes only those factual assertions
needed to support those conclusions and ignores other facts
t hat woul d underm ne those conclusions. W categorically
object to nost of the Report's content and concl usions as
largely without nmerit and not based in the facts.

W al so underscore that the United States is a nation
of laws governed by a constitutional denocracy, wth an
i ndependent judiciary and free press. The issues addressed
in the Report are being fully and publicly debated and
litigated in the United States. To preserve the
objectivity and authority of their own Report, the Special
Rapporteurs should have revi ewed and presented objective
and conprehensive material on all sides of an issue before
stating their own conclusions. Instead, in the absence of
any neani ngful investigation, the Special Rapporteurs
reached their own conclusions espoused by second- and
third-hand accounts of Guantanano and then presented an
advocate's brief in support of them |In the process they
have asserted the existence of jus cogens or non-derogable



norns without citation of binding authority in support, and
have relied on international human rights instruments,
declarations, standards, and general comrents of treaty
bodi es w thout serious analysis of whether the instrunents
by their terns apply extraterritorially; whether the United
States is a State Party — or has filed reservations or
understandings — to the instrument; whether the

i nstrunent, declaration, standard or general comment is
legally binding or not; or whether the provisions cited
have the neaning ascribed to themin the Report. This is
not the basis on which international human rights
mechani sns shoul d act.

Additionally the conpetence and expertise of the
Comm ssion on Human Rights do not extend to the |laws and
custons of war that may be applicable to detention of eneny
conbatants at Guantanano Bay.

The United States respectfully submts that the Report
must be viewed in this light, and its erroneous factual and
| egal concl usions rejected.



. Summary of United States Position
Legal Franework

0 The President has determned that the United
States Arned Forces shall treat all persons
det ai ned at Quantanano hunmanely and in a nmanner
consistent with the United States Constitution,
laws, and treaty obligations.

o The United States is engaged in a continuing
arnmed conflict against Al Qaida, the Taliban and
other terrorist organizations supporting them
with troops on the ground in several places
engaged in conbat operations.

0 Certain laws of war govern the conduct of that
conflict and related detention operations.

0 By its express ternms and clear negotiating
history, the International Covenant on Gvil and
Political Rights (“ICCPR”) applies to each State
Party only with respect to “individuals within
its territory and subject to its jurisdiction.”
The ICCPR thus does not cover operations in
Quant anano, which is not within US. territory.

o According to established precepts of
international humanitarian |aw, both |awful and
unl awf ul eneny conbatants nmay be detai ned without
charges, trial or counsel until the end of active
hostilities in order to prevent them from
continuing to take up arns against the United
States.

o To apply the ICCPR to unlawful conbatants |eads
to the manifestly absurd result that they receive
nmore rights and privileges than |awfu
conbatants, including the right to be prosecuted
and brought to trial or rel eased.

o The United States categorically objects to the
flawed | egal analysis of the Report, which
col | apses under the weight of this and other
errors.

Anti-Torture Law and Pol i cy

o The United States does not commt, authorize, or
condone torture.



o

Det ai nees

(0]

(0]

Torture is prohibited under United States statute
and treaty, and persons who commt torture wll
be investigated, prosecuted, and punished by the
United States Governnent.

The Detainee Treatnment Act of 2005 codifies
wor | d-wi de our policy against cruel, inhuman or
degradi ng treatnent as defined by U S.

obligations under the Torture Convention

are Treated Humanel y

Detai nees are held only as long as is necessary,
and over 267 detainees have been rel eased or
transferred from Guant anano.

Al t hough not historically practiced with regard
to conbatants, Conbatant Status Review Tribunal s
and Adm ni strative Review Boards were established
to ensure that the United States does not hold
det ai nees any |onger than necessary.
Representatives of the ICRC visit Guantanano
regul arly throughout the year and neet personally
w th detai nees. Communi cations between the U.S.
CGovernnment and the |ICRC are confidential.

The Departnent of Defense has released to the
public several photographs of the detention
facilities in Guantanano Bay. (A
<http://www.defenselink.mil/news/detainees.html
(visited March 9, 2006)). These photographs
reflect U S. policy and practices regarding
treatnment of detai nees at Guantanano Bay,
including the U S requirenent that all detainees
recei ve adequate housing, recreation facilities
and nmedical facilities.

Guant anano det ai nees receive:

e 3 nutritionally conplete neals daily that
neet cultural dietary requirenents when
requested and any nedi cal requirenents that
may be applicable.

e Adequate shelter, clothing and hygi ene

facilities.
* \Wiere security permts, detainees are
eligible for communal living in a

Medi um Security Facility, with fan-
cooled dormtories, famly-style

di nners, and increased outdoor
recreation tine, where they play board
ganes |i ke chess and checkers, and team



sports |ike soccer and basket bal |
Regul ar exercise, including recreation
several hours a day for the nost conpliant
detainees.
Qoportunity to worship, including prayer
beads, oils, rugs, calls to prayer five tinmes
daily, and copies of the Koran in the
detainee’s native | anguage.

* Following allegations of Koran
m shandling by the United States at
GQuant anano, the Departnent of Defense
conducted an investigation into the
matter. The investigation, conpleted on
June 3, 2005, found that in 31,000
docunents covering 28,000
i nterrogations and countl ess thousands
of interactions w th detainees, five
i ncidents of apparent m shandling of
the Koran by guards or interrogators
had occurred.

« Some 1,600 Korans have been distributed
as part of a concerted effort by the
United States governnment to facilitate
the desires of detainees to freely
worship. The small nunber of very
regrettable incidents should be seen in
light of the volunme of efforts to
facilitate opportunities for religious
practice at QGuantanano.

The neans to send and receive mail, including
confidential mail for those detainees who
have appoi nted counsel. Over 43,120 pieces
of mail have either been sent or received by
detai nees at Guantanano since it was opened.
Sone 18,580 pieces of mail were processed in
cal endar year 2005.

Readi ng materials, including allow ng

detai nees to keep sone books in their cells.
The library has both books and nmagazi nes that
are offered to all conpliant detainees. The
l'i brary contains over 1800 pieces in 13
languages.

Excel | ent nedical, dental and optical care
conparable to or exceeding that received by
US Arned Forces depl oyed overseas.



Visit

Wunded eneny conbatants are treated
humanel y and nursed back to health,
anputees are fitted with nodern
prosthetics, and those detai nees who
may need it are given physical therapy.
The lives of insurgents and detai nees
have been saved by superior nedica
treatnment provided by US mlitary
personnel.

In order to protect the life and health
of detainees, authorities are, as
necessary, involuntarily feeding
det ai nees on a hunger strike using
accept abl e nedi cal protocols and
procedures that are enployed in United
States’ donestic prison facilities. As
of March 6, 2006, there are only four
det ai nees on hunger strike at

Guant anano Bay.

from | egal counsel (over 100 counsel

groups have been permtted to neet with over
130 detai nees they represent)

Sone counsel have visited their clients
nore than once. To date, virtually
every request by Anmerican counsel of
record in the habeas cases to visit
det ai nees at Guantanano has been
granted, after that counsel has
received the requisite security

cl earance, agreed to the terns of the
protective order issued by the Federa
court and submtted a request at | east
20 days in advance of the proposed
visit. The proposed visit dates in
sone cases have been adjusted based on
ot her counsel visits that were already
scheduled for the same time period.
The Covernnent does not listen in on

t hese neetings (or read witten
correspondence between counsel and
detainees).

The CGovernnent has allowed foreign
government representatives and foreign
and donestic nedia to visit the
facilities. Over 100 nenbers of the
medi a have visited Guantanano.



III. SUMMARY OF FLAWS | N SPECI AL RAPPORTUERS’ REPORT

Process | ssues

The Special Rapporteurs issued their Report w thout
vi siting Quantanano, despite our invitation to three
Rapporteurs to visit the facility.

o The proposed visit would have afforded
unprecedented access for UN experts to a mlitary
detention facility and would have been simlar to
that which we provide to U S congressional
delegations.

0 Indeed the report selectively notes that the United
States did not offer themunrestricted access to
prisoners, but it does not nention that the United
States invitation expressly offered thema visit
t hat i ncl uded:

 neeting wwth the Commander of Joint Task Force
Guantanano and receiving a briefing on
operations by senior command, nedical and
operational staff;

e visiting the canps and cells housing the
det ai nees;

e wvisiting the nedical facilities; and

e oObserving operations at the facilities
i ncl udi ng recreational, religious, cultural and
nutritional practices.

o0 Had the invitation been accepted, the Specia
Rapporteurs would have observed first-hand the
conditions of detention. This would have enabl ed
them to assess:

e the actual conditions of the detainees;

e the superb nedical treatnment they receive,
i ncl udi ng the humane procedures in place with
respect to those detainees; and

e the neasures taken by the United States to
provi de the detainees with Korans, to
respectfully treat that holy book, and to
structure operations of the facility to
facilitate the practice of their religion

o It is instructive to conpare their Report to the
writings of individuals who have visited the



facilities and reported that they found it very
different fromtheir preconceptions.

Not only have the Special Rapporteurs not cone to
Guantanamo, but they have not come to Washington to be
formally briefed by appropriate DoD officials on GIMD
operations, an invitation offered earlier |ast year.

o DoD and State Departnent officials have net with the
Speci al Rapporteurs in Geneva, but not for detailed
discussions.

The Special Rapporteurs also appeared to disregard the
substantial informational naterial nade available to
them and to the public on Quantanano detention and
treatnment, including the US government’s:

o lengthy witten response to their 45 questions;

o May 2005 report on its inplenentation of the
Convention Agai nst Torture, which included an
| engt hy annex on U. S. operations at Guant anano;

o Cctober 2005 report on its inplenmentation of the
International Covenant on Gvil and Politica
Ri ghts; and

o the vast information - including declassified
docunents - about Guantanano avail able on the
Department of Defense website;

o as well as docunents submtted to United States
courts.

Their draft Report accordingly contains serious errors
of om ssion, for exanple regarding:

o instructions and guidelines for involuntary feeding;

o the excellent nmedical care provided to detainees;

o the conplete results of DoD investigation of
reported msuse of the Koran, which found that
reported instances of msuse were very few conpared
to total nunber of contacts with the Koran; and

0 corrective neasures, such as the DoD prohibition on
the use of dogs during interrogations.

The draft Report also presunes factual allegations to
be true without verifying them

0 An exanple is the statenment in paragraph 54:
“According to reports by defence counsels, some of



the nmethods used to force-feed definitely anounted
to torture. In the absence of any possibility of
assessing these allegations in situ by neans of
private interviews wth detainees subjected to
forced feeding, as well as with doctors, nurses and
prison guards, the allegations, which are wel
substanti ated, nust be assessed to be accurate.”
Def ense counsel’s reports were refuted in court by
Quant anano nedi cal personnel. This fact is
conpletely ignored in the Report.

o It is unfortunate that the special rapporteurs would
make such a polemcal allegation, based only on the
statenents of the detainees thenselves and of their
| awyers (whose basis for opinion would also be the
statenents of the detainees), and that they made no
i ndependent attenpt to contact the doctors at
GQuantanano to |learn what actual nedical procedures
are used there.

W profoundly disagree with the Report for its

sel ective inclusion of only those factual assertions
needed to support the Report’s initial conclusions
whil e avoiding facts that woul d underm ne those
conclusions.

Substance - Legal Errors

The Report contains nunerous glaring legal errors, of
which we point out only the nost egregious.

At its core the Report asserts that the basis for the
United States position that it is engaged in arned
conflict is a rhetorical reliance on a generalized war
on terrorism that is, the Report states (or “strongly
suggests’”) that we are not at war.

o This is wong and denonstrates a renarkabl e
forgetful ness of the arnmed attacks on the United
States and the responsibility of the United States
to defend itself.

0 Al Qaida and its Taliban affiliates have waged war
against the United States, a fact recogni zed by the
United Nations Security Council, NATO Australia
under the ANZUS Treaty, and the nenbers of QAS under
the Ro Treaty. The conflict is ongoing, and our
Reply will identify nunerous terrorist acts
commtted by Al Qaida and its affiliates spanning
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nore than a decade resulting in death and injury to
t housands of individuals world-wide.

0 To suggest that the United States nay not defend
itself in these circunstances is to allow an arned
group to wage war against the United States while
stripping us of the inherent right of self-defense.

The | aw of armed conflict governs the conduct of arned
conflict and related detention operations, and permts
| awf ul and unl awful eneny conbatants to be detai ned
until the end of active hostilities without charges,
trial, or access to counsel.

o Conbatants may be detained to prevent them from
taking up arns against the United States.

o This is the principal reason for Guantanano
detention, an inportant point which the Report
guestions and di sregards.

o It is also the reason why the United States has
given the International Commttee of the Red O oss,
rat her than human rights rapporteurs, uninpeded
access to the detai nees at Quant anano.

The Report's inproper conflation of the |aw of war
(also known as international humanitarian |aw) and
international human rights law is a fundanmental flaw
that undercuts virtually all of the Report’s
conclusions.

The Report states that the ICCPR provides the rules
governi ng Quantanano detention and proceeds to charge
the United States with a violation of several of its
provisions.

o This is wong: apart fromthe fact that operations
at Quantanano are governed under the |aw of war, by
its express terns and clear negotiating record, the
| CCPR applies to each State Party only with respect
to “individuals within its territory and subject its
jurisdiction.” The ICCPR thus does not cover
operations at Quantananob, which is not United States
territory.

o To apply the I1CCPR to unlawful conbatants |eads to
the manifestly absurd result that they receive nore
rights and privileges than |awful conbatants,
including the right to be prosecuted and brought to
trial or rel eased.
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e The Report msinterpreted human rights |aw
authorities.

o

It conflates jus cogens (perenptory) nornms with the
ICCPR’s |isting of non-derogable provisions
applicable to States Parties to the Covenant (see

| CCPR article 4) .

e This is wong: Wile there is sone overlap
bet ween these two categories of rights, for
exanpl e regarding torture and slavery, the
Report’s equation is legally incorrect and is
not supported by binding legal authority.

The draft Report relies on CGeneral Comments of the
Human Rights Commttee to set the norm for United
St at es conduct .

e This is wong: The |ICCPR does not govern
Guant anano operations and its treaty body’s
General Comments are the non-binding view of
i ndependent experts.

It holds that all incomunicado detention is
prohi bited under the CAT.

o This is wong: There is no binding |ega
authority for this proposition.

o The Report persistently seeks to inpose
obligations on the United States that were
explicitly rejected or otherwi se could not be
achieved in treaty negotiations.

It presunes binding |egal obligations on the United

States to use involuntary feeding only at a certain

stage of a hunger strike and to allow persons in our

custody to die.

 This is wong: The assertions of international

| aw obligations are fabricated from whole
cloth. There is not support for these
propositions under international |aw, and we
believe themto be contrary to our
responsibility to protect the life and the
heal t h of persons under our custody at
Guantanamo.
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Factual Errors - a small sanpling

Feedi ng techni ques anount to torture (para 54) .

o Techniques used are the sane reginen used in
custodial settings in the United States and are
the preferred nedical option.

0 Again, it is worth noting that this easily could
have been verified if the Rapporteurs had
accepted the invitation to visit with the doctors
at Quantananob or otherw se requested a neeting
with such doctors at another venue.

Health care has been conditioned on cooperation and
has been denied, has been unreasonably delayed, and
has been inadequate (para 70).

o This allegation is false and nothing but an
assertion, and indeed is contrary to evidence in
t he possession of the Special Rapporteurs. The
Speci al Rapporteurs received conprehensive
evi dence of the extensive and regular nedical and
dental care provided to detainees.

“There have been consistent reports about the
practice of rendition and forcible return of
Guant anano detai nees to countries where they are at
serious risk of torture" -- a “United States
practice of ‘extraordinary rendition.’” (paragraph 55)

o This is also fal se. It is explicit United States
policy not to transfer individuals to other
countries where the United States believes it is
“more likely than not" that they wll be
tortured. In appropriate cases the United States
obt ai ns assurances from any receiving country
that it will not torture the individual being
transferred to that country.
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“The treatnment of the detainees and the conditions of
their confinenent has led to prolonged hunger
strikes.” (paragraph 94).

o This error shows the preconceptions of the specia
rapporteurs and ignores the fact that the Al Qaida
training manual found in Manchester by British
police instructs Al Qaida nenbers taken into custody
that one option is “to resort to a hunger strike”
(para 7 of training manual).

0 Thus, while detainees’ notivation for a hunger
strike is based on prior terrorist training, the
Report points the finger at the United States, one
exanpl e of many of the bias of the Report.

Interrogati on “techniques neet four of the five
elements in the Convention definition of torture.”

o This statenent is wholly msleading. The four
el ements described in the report are:
e acts conducted by governnent officials;
e acts had a clear purpose (for example, to
gat her intelligence);
e acts were commtted intentionally; and
e victinse were in a position of powerlessness.

o0 These four factors would apply to thousands of
whol | y benign acts regarding the treatnent of any
det ai nee anywhere in the world, including the use of
incentives ranging fromextra recreational tinme or
access to extra sweets or reading materials. Saying
that four of five elenments of torture are satisfied
creates the msleading inpression that U S conduct
i s sonehow abusi ve or nefarious.

The Report baldly m squotes original sources, for
exanpl e regarding the Secretary of Defense's April 16,
2003 nenorandum on interrogation techniques (para 50
of Report)
0 The Report quotes the Secretary’s nmeno as
follows: ™“S. Change of Scenery Down m ght
i ncl ude exposure to extrene tenperatures and
deprivation of light and auditory stimuli"
o The nmeno actually reads: “s. Change of Scenery
Down: Renovi ng the detainees fromthe standard
interrogation setting and placing hima setting
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that may be | ess confortable; woul d not

constitute a substantial change in environnental
quality.” (Enphasis added.)

A fuller discussion of the nunerous factual errors in the
Report is contained in Section X of this Reply, and an
extensi ve factual description of Guantanamo oOperations is

contained in the U6 Reply to the 45 Questions posed by the

Speci al Rapporteurs dated Cctober 21, 2005, attached as an
Annex to this Reply.
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| V. LAW OF WAR

W are first and forenost troubled by the Report’s
di scussion of the legal rules governing Guantanano
detention. Nearly all of the |legal conclusions of the
Report are predicated on the false premse that the ICCPR
provi des the rules governing Guantanano detention and
treatment. It does not: the law of armed conflict provides
the rules governing detention and treatnent of eneny
conbatants in arned conflict, and the ICCPR by its terns
applies only within the territory of the State Party.
Accordingly, the entire |egal underpinnings of the Report
are erroneous, and its legal conclusions simlarly flawed.

Nowhere does the Report set out clearly the rules that
apply according to international and United States law It
is inportant to recall the context of the Guantanano
detentions. The war against Al Qaida and its affiliates is
areal (not a rhetorical) war. The United States is
engaged in a continuing arned conflict against A Qaida,
and customary law of war applies to the conduct of that war
and rel ated detention operations. The International
Covenant on Cvil and Political R ghts, by its express
terns, applies only to “individuals within its territory
and subject to its jurisdiction” (ICCPR Article 2(1)), as
di scussed in detail below, and thus does not apply to
Guantanamo.

The Report acknow edges that both lawful and unl awfu
conbatants nmay be detained w thout charges, trial or
counsel until the end of active hostilities (paragraph 24).
The Report al so acknow edges that the |aw applicable in
arnmed conflict is the lex specialis (paragraphs 18 & 21).
However, the Report’s |egal discussion and conclusions rest
on the erroneous position that the | CCPR applies to
Quant anano det ai nees because, “while United States arned
forces continue to be engaged in conbat operations in
Af ghani stan as well as in other countries, they are not
currently engaged in an international armed conflict
between two Parties to the Third and Fourth Ceneva
Conventions" (paragraph 26). This is incorrect: the
exi stence of an arnmed conflict is determned inter alia by
the intensity, and scope and duration of hostilities, not
by whether the situation is afforded Geneva Conventi on
protection. The Report continues: “In the ongoing non-
international armed conflicts involving US forces, the |ex
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specialis authorizing detention w thout respect for the
guarantees set forth in article 9 ICCPR therefore can no
| onger serve as basis for that detention” (id.). This of
course is incorrect and leads to a manifestly absurd
result: during an ongoing armed conflict, unlawful
conbatants receive greater procedural rights than woul d

| awf ul conbatants under the Geneva Conventi ons.

Prisoners of war may be detained until the end of
active hostilities, and in recognition of battlefield
conditions, investigation and prosecution of conbatant
detainees is not required unless they are charged with a
crime. The Report does not question this well-established
precept of international humanitarian |aw, yet neverthel ess
assails the United States for applying a simlar detention
reginme to unlawful conmbatants, who are not eligible for POW
status due to their failure to heed the basic |aw of war.
The approach called for by the Report is unprecedented, and
i ndeed would turn international humanitarian law on its
head by affording greater protections to unlawfu
conbatants than to lawful ones. This is not, and cannot
be, the law To the contrary, it is the view of the United
States CGovernnent that we cannot have an internationa
| egal systemin which honorable soldiers who abide by the
| aw of arned conflict and are captured on the battlefield
may be detained and held until the end of a war wi thout
access to courts or counsel, but terrorist conbatants who
viol ate those very |l aws nust be given special privileges or
released and allowed to continue their belligerent or
terrorist activities. Such a legal reginme would signal to
the international community that it is acceptable for
armes to behave like terrorists.

V. ONGOING ARVED CONFLI CT

As the Special Rapporteurs are aware, on Septenber 11,
2001, the United States was the victimof massive and
brutal terrorist attacks carried out by 19 Al (uida suicide
attackers who hijacked and crashed four U.S. comrerci al
jets with passengers on board, two into the Wrld Trade
Center towers in New York Gty, one into the Pentagon near
Washington, D.C, and a fourth into a field in Shanksville,
Pennsyl vania, |eaving nore than 3000 innocent individuals
dead or m ssing.
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The United Nations Security Council condemed the
terrorist attacks of Septenber 11, 2001 as a “threat to
i nternati onal peace and security” and recogni zed the
“inherent right of individual and collective self-defence
in accordance with the Charter.” See U N Security Counci
Resol ution 1368, U.N. Doc. No. S/RES/1368 (Septenber 12,
2001); see also U N Security Council Resolution 1373, U N
Doc. No. S/RES/1373 (Septenber 28, 2002), cited in the
Report. The North Atlantic Treaty Organi zati on (NATO), the
Organi zation of American States (QAS wunder the 1947 Inter-
American Treaty of Reciprocal Assistance (Ro Treaty), and
Australia under the ANZUS Treaty, simlarly considered the
terrorist attacks on the United States as an arned attack,
justifying action in self-defense. See Statenent of
Australian Prime Mnister on Septenber 14, 2001 (Article IV
of ANZUS applies to the 9/11 attacks); Statenent of Cctober
2, 2001 by NATO Secretary Ceneral Lord Robertson (9/11
attacks regarded as an action covered by Article 5 of the
Washi ngton treaty); QAS publication, United Agai nst
Terrorism
WWW.o0as.org/assembly/GAAssembly2000/Gaterrorism.htm.

On Cctober 7, 2001, President Bush invoked the United
States' inherent right of self-defense and, as Commander in
Chief of the U.S. Arned Forces, ordered the U S. Arned
Forces to initiate action in self-defense against the
terrorists and the Taliban regine that harbored themin
Af ghani stan. The United States was joined in the operation
by the United Kingdom and coalition forces, conprising (as
of Decenber 2003) 5,935 international mlitary personne
from 32 countries.

Prior to this, Al Qaida had directed the Cctober 12,
2000 attack on the USS Cole in the port of Aden, Yenen
killing 17 US Navy nenbers and injuring an additional 39.
Al Qaida also had orchestrated the bonbi ngs in August 1998
of the US Enbassies in Kenya and Tanzania that killed at
| east 300 individuals and injured nore than 5, 000. Id. at
1109. Al Quida additionally clainmed to have shot down UN
hel i copters and killed US servicenen in Somalia in 1993 and
to have conducted three bonbings that targeted US troops in
Aden, Yenen in Decenber 1992. I|d.

As the foregoing nakes clear, the United States
Covernnent, and indeed the international community,
concluded that Al Qaida and related terrorist netwrks are
in a state of arned conflict with the United States. Al
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Qaida trained, equipped, and supported fighters and have
pl anned and executed attacks around the world agai nst the
United States on a scale that far exceeds crimna
activity. Al Quida attacks have deliberately targeted
civilians and protected sites and objects. For example, in
2002, Al Qaida operatives in northern Iraq concocted
suspect chemcals under the direction of senior Al Qaida
associ ate Abu Mu’sab al-Zarqgawi and tried to smuggle them
into Russia, Western Europe, and the United States for
terrorist operations. US Departnent of State Patterns of
Q@ obal Terrorism 2002 (publication 11038 April 2003) at p.
79. Qher attacks perpetrated by Al Qaida and Al Qai da-

I i nked groups include the attenpted bonbi ng on Decenber 22
2001, of a comercial transatlantic flight fromParis to
M am by convicted shoe bonber R chard Reid; on CQctober 12

2002, a car bonb outside a nightclub in Bali, |ndonesia,
killing about 180 international tourists and injuring about
300; a suicide car bonbing at a hotel in Mnbassa, Kenya,
killing 15 and injuring 40; the near-mss SA-7 mssile

attack on a civilian jet departing Monbassa for Israel; an
attack on US mlitary personnel in Kuwait on Cctober 8,
2002, that killed one US soldier and injured another; a
suicide attack on the W Linburg off the coast of Yenen on
Cct ober 6, 2002, that killed one and injured four; and a
firebombing of a synagogue in Tunisia on April 11, 2002
that killed 19 and injured 22. |d. at 118-19.

On May 12, 2003, Al (uida suicide bonbers in Saudi
Arabi a attacked three residential conpounds for foreign
workers, killing 34, including 10 U. S. citizens, and
injuring 139 others. O Novenber 9, 2003, A (Quaida was
responsible for the assault and bonbing of a housing
conplex in Riyadh, Saudi Arabia, that killed 17 and injured
100 others. On Novenber 15, 2003, two Al Qaida suicide
truck bonbs expl oded outside the Neve Shal omand Beth
| srael Synagogues in Istanbul, killing 20 and woundi ng 300
nore. On Novenber 20, 2003, two Al Qaida suicide truck
bonbs expl oded near the British consulate and the HSBC Bank
in Istanbul, killing 30, including the British Consul
General, and injuring nore than 309. In Decenber 2003, Al
(ui da conducted two assassination attenpts agai nst Paki stan
Presi dent Musharraf.

In 2004, the Saudi-based Al Qai da network and
associ ated extrem sts |aunched at |east 11 attacks, Kkilling
nore than 60 people, including 6 Arericans, and woundi ng
nore than 225. Al Qaida primarily focused on targets
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associated with U S and Western presence and Saudi
security forces located in R yadh, Yanbu, Jeddah, and
Dhahran.

In Cctober 2004, Abu Mus'ab al-Zargawi announced a
nmerger between his organization, Jama‘at al-Tawhid was-al-
Jihad or JTJ and Usama bin Ladin's Al Qaida. Bin Ladin
endorsed Zargawi as his official emssary in Iraq in
Decenber. The new organi zation, Al Qaida in Iraq or AQI,
has the inmedi ate goal of establishing an Islamc state in
I raqg. Prior to the nerger of the two organizations,
Zargawi’s groups had been conducting a nunber of attacks in
Irag, including the attack responsible for the death of the
United Nations Secretary-General’s Special Representative
for Irag, Sergio Vierra de Mello.

More recently, Al Qaida has clained credit for the
spectacul ar July 2005 suicide bonb attacks in London's
Under ground and bus transport system which killed 56 and
wounded hundreds. The Salafist Goup for Call and Conbat

(GSPC), publicly affiliated with Al Qai da, has been
responsi ble for nunerous attacks in Algeria as well as the
June 4, 2005 attack against the Mauritanian mlitary post
at E|l Meiti that killed 14 soldiers and wounded an equa
nunmber. Qher groups with reported Al Qaida affiliation
including Al Ittihad al Island (AIAI), have carried out
assassinations and other attacks in Sonalia and east
Africa. An Cctober 1, 2005 triple bonbing in Bali killed
22 and injured nore than 120, denonstrating continuing
threats fromthe Al Qaida-linked terrorist group Jenmaah
Islamya (JI).

As recently as February 2006, Usanma Bin Laden -
threatened a new attack on the United States, a statenent
contained in a taped recording considered to be authentic.

A Qaida is also linked to the followi ng plans that
were disrupted or not carried out: to assassinate Pope John
Paul Il during his visit to Manila in late 1994; to kill
President dinton during a visit to the Philippines in
early 1995; to bonb in mdair a dozen US trans-Pacific
flights in 1995, to set off a bonb at Los Angel es
International Airport in 1999; and to carry out terrorist
operations against US and Israeli tourists visiting Jordan
for mllennial celebrations in late 1999. (Jor dani an
authorities thwarted the planned attacks and put 28
suspects on trial.)
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In conclusion, it is clear that Al Qaida and its
affiliates and supporters have planned and continue to plan
and perpetrate arned attacks against the United States and
its coalition partners, and they directly target civilians
in blatant violation of the law of war. Despite coalition
successes in Afghani stan and around the world, the war is
far fromover. The Al Qaida network today is a
mul tinational enterprise that has a gl obal reach that
exceeds that of any previous transnational group. The
continuing mlitary operations undertaken agai nst the
United States and its nationals by the Al Qaida
organi zati on both before and after Septenber 11 necessitate
a mlitary response by the armed forces of the Wnited
States. To conclude otherwise is to permt an arned group
to wage war unlawfully against a sovereign state while
precluding that state fromusing |awful neasures to defend
itself.

The United States therefore fundanental |y di sagrees
with the statenment in the Report that “the global struggle
against international terrorismdoes not, as such,
constitute an arnmed conflict for the purposes of the
applicability of international humanitarian |aw' (paragraph
23) .

During the course of hostilities in Afghanistan, the
United States mlitary and its allies have captured or
secured the surrender of thousands of individuals fighting
as part of the Al Qaida terrorist network or who supported,
protected or defended the Al Qaida terrorists. These were
i ndi viduals captured in connection with the ongoing arned
conflict. Their capture and detention were |awful and
necessary to prevent themfromreturning to the battlefield
or reengaging in armed conflict.

Exanpl es of detai nees held under U S CGovernnent
custody during Qperation Enduring Freedom include:

e Terrorists linked to docunented Al Qaida attacks on
the United States such as the East Africa U S enbassy
bonbi ngs and the USS Col e attack.

e Terrorists who taught or received training on arns and
expl osi ves, surveillance, and interrogation resistance
techniques at A (uaida canps.

e Terrorists who continue to express their desire to
kill Americans if rel eased.

e Terrorists who have sworn personal allegiance to Usama
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bi n Laden.

e Terrorists linked to several Al Quaida operationa
plans, including the targeting of US facilities and
interests.

Representative exanples of specific Guantanano
det ai nees include:

e« An Al Qaida explosives trainer who has provided
information on the Septenber 2001 assassination of
Northern Alliance |eader Masood.

e An individual captured on the battlefield with |inks
to a financier of the Septenber 11th plots and who
attenpted to enter the United States in August 2001 to
neet hijacker Mhammed Atta.

e Two individuals associated wth senior Al Qaida
nmenbers devel oping renotely detonated expl osive
devi ces for use against U S forces.

A nmenber of an Al Qaida supported terrorist cell in
Af ghani stan that targeted civilians and was
responsi ble for a grenade attack on a foreign
journalist’s automobile.

« An Al Qaida nenber who plotted to attack oil tankers
in the Persian Qulf.

e An individual who served as a bodyguard for Usama Bin
Laden.

* An Al Qaida nenber who served as an expl osives trainer
for Al Qaida and designed a prototype shoe bonb and a
magneti c m ne.

e An individual who trained Al Qaida associates in the
use of explosives and worked on a plot to use cel
phones to detonate bonbs.

VI. Lex specialis

The law of arned conflict is the lex specialis
governing the international |aw obligations of the United
States regarding the status and treatnent of persons
detai ned during arned conflict — a legal principle wth
whi ch the Report agrees. To be sure, many of the
principles of humane treatment found in the |aw of arned
conflict find simlar expression in human rights |aw
Further, some of the principles of the |aw of arnmed
conflict may be explicated by analogy or by reference to
human rights principles. However, simlarity of principles
in certain respects does not nmean identical or controlling
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principles, doctrine, or jurisprudence. Professor Theodor
Meron, currently the President of the Internationa

CGimnal Tribunal for the Forner Yugoslavia in The Hague,
has witten:

Not surprisingly, it has beconme common in sone
quarters to conflate human rights and the |aw of
war/international humanitarian |aw Nevert hel ess,
despite the growi ng convergence of various protective
trends, significant differences remain. Unlike human
rights law, the law of war allows, or at |east
tolerates, the killing and woundi ng of innocent hunman
bei ngs not directly participating in an armned
conflict, such as civilian victins of |awf ul
collateral danmage. It also pernmits certain

depri vati ons of personal freedomw t hout convictions
in a court of law.?!

As Professor Meron concludes, “[t]lhe two systens,
human rights and humanitarian norns, are thus distinct....”?

The consequences of conflating the two bodies of |aw
woul d be dramati ¢ and unprecedented. For instance,
application of principles developed in the context of hunan
rights law would allow all eneny conbatants detained in
armed conflict to have access to courts to challenge their
detention. This result is directly at odds with well-
settled law of war that would throw the centuries-old,
unchal | enged practice of detaining eneny conbatants into
conpl ete disarray.

I ndeed, the Inter-Anmerican Conm ssion on Hunman Ri ghts
has recogni zed that international humanitarian law (the |aw
of war) is the lex specialis that may govern the issues
surroundi ng Guant anano detention. As the Inter-Anerican
Comm ssi on st at ed:

“In certain circunstances, however, the test for
eval uati ng the observance of a particular right, such
as the right to liberty, in a situation of armed
conflict may be distinct fromthat applicable in tine
of peace. In such situations, international |aw,
including the jurisprudence of the Comm ssion

! Theodor Meron, The Humanization of Humanitarian Law, 94 A.J.I.L.

239, 240 (2000) (enphasis added).
2 I d.
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dictates that it may be necessary to deduce the
appl i cabl e standard by reference to internationa
humanitarian |law as the applicable | ex specialis.”

| nt er- Aneri can Conm ssion on Human Ri ghts
Request to the United States for Precautionary
Measures, in Detainees in Quantananb Bay, Cuba, dated
March 12, 2002, at page 3.

In summary, the law of war applies to the conduct of
war and rel ated detention operations. The |aw of war
allows the United States — and any other country engaged
in arned conflict -- to hold eneny conbatants w thout
charges or access to counsel for the duration of active
hostilities. That is not to say that all detainees wll be
held until the overall end of hostilities. The United
States - not because of any international |aw obligation -
voluntarily has inplenented neasures to mnimze the
duration of detention. Qur fight against Al Qaida is
different fromtraditional armed conflicts in that it is
not a state-to-state conflict, in which there generally is
an identifiable conclusion of hostilities, after which each
side rel eases those conbatants it has detained. Sensitive
tothis reality, the United States eval uates each
Guant anano detai nee individually, to determ ne whether he
no | onger poses a serious danger of returning to
hostilities against us. This concept of an individua
anal ysis has some support in historical practices that
contenpl ate parole, as well as releases of eneny conbatants
hel d for extended periods, based on individualized
determ nations that the conbatant does not present a
continuing threat.

Detention is not an act of punishment but of security
and mlitary necessity. It serves the purpose of
preventing conbatants from continuing to take up arns
against the United States. These are the |ong-standing,
applicable rules of the law of war. The Report, in citing
exclusively a mlitary order as the basis for Guantanano
detention, wholly and wongly disregards the applicability
of this body of international |aw Further the Report
di sregards or denies that the detainees are being held to
prevent them fromtaking up the fight (see paragraph 23),
thus distorting the correct and |awful framework for
detention.
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VII. TERRI TORIAL SCOPE OF ICCPR

The United States reaffirnms its |ong-standing position
that the International Covenant on Gvil and Political
Rights applies only to “individuals within its territory
and subject to its jurisdiction", ICCPR Article 2(1)
(enmphasi s added), a position supported by the plain text of
the convention as well as its negotiating history (“travaux
preparatoire”).

The Vi enna Convention on the Law of Treaties® states
the basic rules for the interpretation of treaties. In
Article 31(1), it states that:

A treaty shall be interpreted in good faith in
accordance with the ordinary neaning to be given to
the terns of the treaty in their context and in the
light of its object and purpose.

Resort to this fundanmental rule of interpretation |eads
to the inescapable conclusion that the obligations
assuned by a State Party to the International Covenant on
Gvil and Political Rights (Covenant) apply only within
the territory of the State Party.

“Article 2(1) of the Covenant states that “[e]ach State
Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and
subject to its jurisdiction the rights recognized in the
present Covenant, w thout distinction of any kind.”
Hence, based on the plain and ordinary nmeaning of its
text, this Article establishes that States Parties are
required to ensure the rights in the Covenant only to
i ndividuals who are both within the territory of a State
Party and subject to that State Party’s sovereign
authority.

This evident interpretation was expressed in 1995 by
Conrad Harper, the Legal Adviser of the U S. Departnent

* Although the United States has not ratified the Vienna Convention on
the Law of Treaties, the Convention is often consulted as a guide to
general principles of treaty interpretation. See, e.g., Fujitsu Ltd. V.
Federal Express Corp., 247 F.3d 423, 433 (2d Gr.), cert. denied, 534
U S 891 (2001); see also Vienna Convention on the Law of Treaties, S.
Exec. Doc. L, 92d Cong., 1st Sess. 1, 19 (1971).
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of State, in response to a question posed by the UN
Comm ttee on Human Rights, as foll ows:

M. HARPER (United States of Anmerica) said

M. K ein had asked whether the United States
took the view that the Covenant did not apply to
governnent actions outside the United States.

The Covenant was not regarded as having
extraterritorial application. |In general, where
the scope of application of a treaty was not
specified, it was presuned to apply only within a
Party's territory. Article 2 of the Covenant
expressly stated that each State Party undert ook
to respect and ensure the rights recognized "to
all individuals within its territory and subject
to its jurisdiction". That dual requirenent
restricted the scope of the Covenant to persons
under United States jurisdiction and within
United States territory. During the negotiating
history, the words "within its territory"” had
been debated and were added by vote, with the

cl ear understanding that such wording would [imt
the obligations to within a Party's territory.*

A further rule of interpretation contained in the

Vi enna Convention on the Law of Treaties states in

Article 32 that:
Recourse may be had to suppl enentary neans of
interpretation, including the preparatory work of
the treaty and the circunstances of its
conclusion, in order to confirmthe meaning
resulting fromthe application of Article 31, or
to determ ne the neaning when the interpretation
according to Article 31. |eaves the neaning
anbi guous or obscure; or leads to a result which
is manifestly absurd or unreasonable.

In fact, there is no anbiguity in Article 2(1) of the
Covenant, and its text is neither manifestly absurd nor
unreasonable. Thus there is no need to resort to the
travaux preparatoires of the Covenant to ascertain the

4, Summary record of the 1405th neeting: United States of America, UN
ESCCR HUm Rts. Comm., 53¢ Sess., 1504'" mtg. at Il 7, 20, U N Doc.
CCPR/ U SR 1405 (1995).
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territorial reach of the Covenant. However, resort to
the travaux serves to underscore the intent of the
negotiators to limt the territorial reach of obligations
of States Parties to the Covenant.

The preparatory work of the Covenant establishes that the
reference to “within its territory? was included within
Article 2(1) of the Covenant to nmake clear that states
woul d not be obligated to ensure the rights recognized
therein outside their territories.

In 1950, the draft text of Article 2 then under
consideration by the Comm ssion on Human Ri ghts would
have required that states ensure Covenant rights to
everyone “within its jurisdiction.” The United States,
however, proposed the addition of the requirenent that
the individual also be “within its territory.”> El eanor
Roosevelt, the U S representative and then-Chairman of
the Comm ssion enphasized that the United States was
"particularly anxious" that it not assune "an obligation
to ensure the rights recognized in it to citizens of
countries under United States occupation.”® She
expl ai ned that:

The purpose of the proposed addition [is] to
make it clear that the draft Covenant woul d
apply only to persons within the territory
and subject to the jurisdiction of the
contracting states. The United States [is]
afraid that wi thout such an addition the
draft Covenant m ght be construed as
obliging the contracting states to enact

| egi sl ati on concerni ng persons, who although
outside its territory were technically
Wthin its jurisdiction for certain

purposes. An illustration wuld be the
occupied territories of Germany, Austria and
Japan: persons within those countries were
subject to the jurisdiction of the occupying

5. Conpil ation of the Comments of Governnents on the Draft

I nt er nati onal Covenant on Human Ri ghts and on t he Proposed Addi ti onal
Articles, U N ESCORHum Rts. Comm., 6th Sess. at 14, UN Doc.
E/CN.4/365 (1950) (U S proposal). The U S. anendnent added t he words
“territory and subject to its” before “jurisdiction” in Article 2(1).
6.°summary Record of the Hundred and N nety-Third Meeting, U N ESCOR
Him Rts. Comm., 6th Sess., 193rd ntg. at 13, 18, U N. Doc.
E/CN.4/SR.193 at 13, 18 (1950) (Ms. Roosevelt); Summary Record of the
Hundr ed and N nety- Fourth Meeting, U N ESCORHum Rs. Comm., 6th
Sess., 194rd ntg. at 5 9, U N Doc. E/CN.4/SR.194(1950).
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states in certain respects, but were outside
the scope of legislation of those states.
Another illustration would be |eased
territories; sone countries |eased certain
territories fromothers for limted

pur poses, and there m ght be question of
conflicting authority between the |essor
nation and the |essee nation.’

Several del egati ons spoke against the U S. anendnent,
arguing that a nation should guarantee fundanental rights
to its citizens abroad as well as at home. Rene Cassin
(France), proposed that the U S proposal should be
revised in the French text replacing “et” with “ou” so
that states would not “lose their jurisdiction over their
foreign citizens.”® Charles Malik (Lebanon) cited three
possi ble cases in which the United States anendnment was
open to doubt:

First, . . . [the] amendnent conflicted with
Article [12], which affirnmed the right of a
citizen abroad to return to his own country;
it mght not be possible for himto return
if, while abroad, he were not under the
jurisdiction of his own governnent.
Secondly, if a national of any state, while
abroad were inforned of a suit brought
against himin his own country, he mght be
denied the rightful fair hearing because of
his residence abroad. Thirdly, there was

t he question whether a national of a state,
whi | e abroad, could be accorded a fair and
public hearing in a legal case in the
country in which he was resident.’

7 Summary Record of the Hundred and Thirty-Eighth Meeting, U N ESOOR
Hum R(s. Comm., 6th Sess., 138th mtg at 10, U N. Doc. E/CN.4/SR.138
(1950) (enphasis added).

8 Summary Record of the Hundred and Ninety-Third Meeting, supra note 2,
at 21. (M. Rene Cassin). Several states maintained sinilar positions.
See, Summary Record of the Hundred and Ninety-Fourth Meeting, supra
note 2, at 5 (Mauro Mendez, representative of Philippines); Id. (Aexis
Kryou, representative of Greece); Id.at 7 (Joseph Ni sot, representative
of Belgium); Id. at 8 (Branko Jevrenovic, representative of

Yugosl! avi a)

ld. at 7 (Charles Malik proposed the addition of the words “in so far
as internal |aws are applicable’ following the U S amendment.”).
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M's. Roosevelt in responding to Malik’s points, could
“see no conflict between the United States' anmendnent and
Article [12]; the ternms of Article [12] would naturally
apply in all cases.” ! Additionally, she asserted that
“any citizen desiring to return to his hone country woul d
receive a fair and public hearing in any case brought

agai nst him.”'' Finally, she reiterated generally that

“it was not possible for any nation to guarantee such
rights [e.g., the right to a fair trial in foreign
courts] under the terns of the draft Covenant to its
nationals resident abroad.” '?

Utimately, the US anmendnent was adopted at the 1950
session by a vote of 82 with 5 abstentions.®?
Subsequently, after simlar debates, the United States and
ot hers defeated French proposals to del ete the phrase
“within its territory" at both the 1952 session of the
Commission® and the 1963 session of the General Assembly.®®

0 1d. (Ms. Roosevelt)ICCPR Article 12(4) provides that "No one shall
be arbitrarily deprived of the right to enter his own country."

1 Summary Record of the Hundred and Ninety-Fourth Meeting, supra note
2, at 1 (Ms. Roosevelt)

12 1d. Several states maintained that the United States position was the
nost sound and | ogical one. See, Id. at 6 (Dr. Carlos Val enzuel a,
representative of Chile); Id at 8 (EN Oibe, representative of

Ur uguay)

Bd at 11

Y Draft International Convention on Human Ri ghts and Measures of
Implementation, U.N. ESCOR HUm Rts. Comm., 8th Sess., Agenda Item 4,

U N Doc. E/CN.4/L.161 (1952) (French amendment); Summary Record of the
Three Hundred and Twenty-N nth Meeting, U N ESCOR HUm Rs. Comm., 8th
Sess., 329%th ntg. at 14, UN Doc. E/CN.4/SR.329 (1952) (vote rejecting
amendment). During the debate France and Yugosl avia again urged
deletion of the phrase within its territory because states shoul d be
required to guarantee Covenant rights to citizens abroad. Id. at 13 (P
Juvigny, representative of France); Id. at 13 (Branko Jevrenovic,
representative of Yugoslavia).

U N GACR 3rd Comm., 18th Sess., 1259%th ntg. 1 30, U.N. Doc.
A/C.3/SR.1259 (1963) (rejection of French and Chinese proposal to
delete "within its territory”). Several states again maintained that
the Covenant should guarantee rights to citizens abroad. See, U N GACR
3rd Comm., 18th Sess., 1257th ntg. € 1 UN Doc. A/C.3/SR.1257 (1963)
(Ms. Mantaoulinos, representative of Greece); Id at 1 10 (M.
Capotorti, representative of Italy); Id at 1 21 (M. Conbal,
representative of France); U N GACR 3rd Comm., 18th Sess., 1258th ntg.
I 29, UN Doc. A/C.3/SR.1258 (1963) (M. Cha, representative of China);
Id. at 1 39 (Antonio Bel aunde, representative of Peru).

29



In support of its position that the ICCPR is extra-
territorial, the Report cites to a General Comment of the
Human Rights Commttee and the advisory opinion of the
International Court of Justice in the Legal Consequences of
the Construction of a Wall in the Gccupi ed Pal estini an
Territories. These non-binding authorities cannot rewite
the binding obligations undertaken and consented to by
States Parties upon ratification of the |ICCPR “Soft | aw
cannot anend hard law, as much as sonme mght wish it were
Sso.

In short, the I CCPR does not provide the legal rules
governi ng Guant anano detention and treatnent. Der ogati on
in a state of energency under ICCPR article 4 is not
rel evant to Quantanano detention, and ICCPR articles 9 and
14 do not govern the mlitary commssions or CSRT and ARB
tribunals, to cite two of the nost glaring m sstatenents in
the Report. (Full factual details regarding the operation
of mlitary commssions, CSRTs and ARBs are provided in
Section X and the attached Annex.) The entire |ega
framework of the Report is fundanentally erroneous, and the
Report coll apses under the weight of this error

VIII. ANTI-TORTURE LAWAND PQLI CY

The Report raises concerns about conditions of
detention and treatnent at Quantanano. | ndeed, the United
States has taken and continues to take all allegations of
abuse very seriously. Specifically, in response to
speci fic conplaints of abuse at Guantanano and in
Af ghani stan, the Departnment of Defense has ordered a nunber
of studies that focused, inter alia, on detainee operations
and interrogation nethods to determine if there was nerit
to the conplaints of mistreatment.

Al t hough these extensive investigative reports have
identified problens and proffered recommendations, none of
them found that any governnental policy directed,
encour aged or condoned these abuses. In general, these
reports have assisted in identifying and investigating al
credi ble allegations of abuse. Wen a credible allegation
of inproper conduct by DoD personnel surfaces, it is
reviewed and investigated. As a result of investigation,
admnistrative, disciplinary, or judicial action is taken
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as appropriate. Those credible allegations were and are
now bei ng resolved within the Conbatant Conmand structure.

The Report raised concerns generated by an August 1,
2002, nmenorandum prepared by the Ofice of Legal Counsel
(AAQ at the U S Departnent of Justice (DOJ), on the
definition of torture and the possible defenses to torture
under U S. law. The Report also expressed concern about a
menor andum dated April 16, 2003, reflecting the Secretary
of Defense’s approval of certain counter resistance
techniques, which was based on a DoD Wrking Goup Report
on Detainee Interrogations, dated April 4, 2003. The 2002
DQ) ALC nenorandum was w t hdrawn on June 22, 2004 and
repl aced wth a Decenber 30, 2004 nenorandum (2004 Justice
Depart ment Menorandum) interpreting the |egal standards
applicabl e under 18 U.S.C. 2340-2340A, also known as the
Federal Torture Statute. On March 17, 2005, the Depart nment
of Defense determ ned that the Report of the Wrking Goup
on Detainee Interrogations is to be considered as having no
standing in policy, practice, or law to guide any activity
of the Departnent of Defense.

At all tines, it has been the unanbi guous policy of
the United States that U S. Governnent personnel not engage
in torture. The 2004 Justice Departnent Menorandum
restates “the President's unequivocal directive that United
States personnel not engage in torture.” As quoted bel ow,
the President has nmade clear that the United States stands
against and will not tolerate torture and that the United
States remains committed to conplying with its obligations
under the Convention Against Torture and O her Cuel,
| nhuman or Degradi ng Treatnent or Punishnent.

The 2004 Justice Departnent Menorandum furt her
reaffirns that:

“Torture i s abhorrent both to American |aw and
values and to international norms. This universal
repudi ation of torture is reflected in our crimnal
law, for exanple, 18 U S.C. 2340-2340A; international
agreenents, exenplified by the United Nations
Convention Against Torture (the “CAT”); customary
international law centuries of Anglo-Anerican |aw
and the longstanding policy of the United States,
repeatedly and recently reaffirmed by the President."

1d. at page 1.
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Indeed, on United Nations International Day in Support
of Victinms of Torture, June 26, 2004, the President stated
that:

“The United States reaffirns its commtnent to

the worldwi de elimnation of torture. . . . To help
fulfill this coomtnent, the United States has
joined 135 other nations in ratifying the
Convention Against Torture and other Cruel, [|nhunman
or Degrading Treatnent or Punishnment. Anmerica
stands against and will not tolerate torture. W
will investigate and prosecute all acts of torture

and undertake to prevent other cruel and unusual
puni shnent in all territory under our
jurisdiction.”

“These tines of increasing terror challenge
the world. Terror organi zations chall enge our
confort and our principles. The United States will
continue to take seriously the need to question
terrorists who have information that can save
lives. But we will not conpromse the rule of |aw
or the values and principles that nake us strong.
Torture is wong no nmatter where it occurs, and the
United States will continue to lead the fight to
elimnate it everywhere.”

The 2004 Justice Departnent Menorandum expl ai ns
further:

“Congress enacted sections 2340-2340A to carry
out the United States' obligations under the CAT.
See HR Conf. Rep. No. 103-482, at 229 (1994). The
CAT, anong other things, obligates state parties to
take effective neasures to prevent acts of torture in
any territory under their jurisdiction, and requires
the United States, as a state party, to ensure that
acts of torture, along with attenpts and conplicity
to coomt such acts, are crinmes under US law  See
CAT arts. 2, 4-5. Sections 2340-2340A satisfy that
requirenent with respect to acts conmtted outside
the United States.” (Page 4, footnotes omitted).

The recently enacted Detainee Treatnent Act codified

the policy of the Executive Branch to treat all detainees
and conduct all interrogations in a manner consistent wth
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the prohibition against cruel, inhuman or degrading
treatnent, as ratified by the United States in the CAT.

On March 10, 2005 Vice Admral Church (the fornmer U. S
Naval |nspector General) released an executive sumary of a
report which exam ned the precise question of “whether DoD
had pronul gated interrogation policies or guidance that
directed, sanctioned or encouraged the abuse of detainees.”
Church Report, Executive Summary, at 3, released March 10,
2005 (relying upon data avail able as of Septenber 30, 2005)
(at
<http://www.defenselink.mil/news/Mar2005/d20050310exe.pdf>
(visited March 9, 2006)). In his Report, he wote that
“this was not the case,” id., finding that “it is clear
that none of the approved policies - no matter which
version the interrogators followed - would have permtted
the types of abuse that occurred.” 1d., at 15. In
response to intensive questioning before the U S Senate
Armed Services Commttee as to whether the 2002 DQJ neno or
subsequent|ly authorized interrogation practices had
contributed to individual soldiers commtting abuses, he
responded that "clearly there was no policy, witten or
ot herwi se, at any level, that directed or condoned torture
or abuse; there was no |link between the authorized
interrogation techniques and the abuses that, in fact,
occurred.” Transcript at 7. A though Vice Admra
Church's investigation is the nost conprehensive to date on
this issue, it was consistent with the findings of earlier
i nvestigations on this point. See, e.g., Arny Inspector
General Assessment, released July 2004 (at
<http://wwwd.army.mil/ocpa/reports/ArmyIGDetaineeAbuse/inde
x.html > (visited March 9, 2006) ) .

Subsequent to the release of the Decenber 2004 DQJ
Menorandum interpreting the Federal Torture Statute, the
Deputy Secretary of Defense ordered a "top-down" review
within the Departnment to ensure that the policies,
procedures, directives, regulations, and actions of the
Departnent conply fully with the requirenents of the new
Justice Department Memorandum.'® The Ofice of Detainee
Affairs in the Ofice of the Under Secretary of Defense for
Policy coordinates this process of review

' Depart ment of Defense Menmorandum (Jan. 27, 2005).
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In addition, Standard Operating Procedure in place at
Quant anano since 2004 requires the investigation of any and
every allegation of detainee abuse by United States forces.
A report of that investigation is provided to the Comrander
at Quantanano for further formal investigation or other
action if warranted.

The Report of the Special Rapporteurs makes a nunber
of additional legal errors in discussing detention and
anti-torture policy. For example, the Report states that
all incommuni cado detention is prohibited under the
Convention Against Torture. This is wong: there is no
bi nding legal authority for this proposition. The Report
persistently seeks to inpose obligations on the United
States that were explicitly rejected or otherw se could not
be achieved in negotiating the terns of the treaty.

| X. NON-REFOULEMENT

A further exanple of the Report's attenpt to inpose
obligations that have no basis in lawis the allegation
that Article 7 of the ICCPR prevents renditions and
contains a non-refoulement obligation (paragraph 55).
Again there is no binding legal authority for this
proposition. Non-refoul enent obligations are contained in
Article 33 of the Refugee Convention and in Article 3 of
the CAT but not in Article 7 of the | CCPR Inferring a
non-refoul ement obligation in every prohibition a party
undertakes by treaty would prevent a State Party to the
ICCPR fromreturning a person to a country that permts
arbitrary detention (Article 9), fails to notify the
def endant pronptly of charges (Article 9), fails to bring a
def endant pronptly before a judge (Article 9), does not try
a defendant w thout undue delay (Article 14), violates the
freedomto choose a residence (Aticle 12), does not
respect freedom of thought, conscience and religion
(Article 18), interferes in the right to hold opinions
(Article 19), or violates the right of peaceful assenbly
(Article 21) or freedom of association (Article 22).

There is absolutely no basis in international |aw for
inputing a non-refoulement obligation into the |ICCPR

In its actions involving the possible repatriation of
GQuant anano detainees to other countries, the United States
takes seriously the principle of non-refoulement. It is
US. policy not to “expel, return (‘refouler’} or
extradite” individuals to other countries where the United
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States believes it is “more likely than not” that they wll
be tortured. Should an individual be transferred to

anot her country to be held on behalf of the United States,
or should we otherwi se deemit appropriate, the U S. policy
is to obtain specific assurances fromthe receiving country
that it will not torture the individual being transferred
to that country. The United States would take steps to
investigate credible allegations of torture and take
appropriate action if there were reason to believe that

t hose assurances were not bei ng honor ed. Further, if a
case were to arise in which the assurances the United
States has obtained from anot her government are not
sufficient when balanced against an individual's specific
claim the United States would not transfer a detainee to
the control of that governnment unless those protection
concerns were satisfactorily resol ved.

X. FACTUAL ERRORS

This section addresses many of the nunerous factua
errors found in Sections Il through V of the Report. It
al so addresses areas in which the mandate holders failed to
note (or selectively noted) the extensive factua
information provided to themby the United States in
Qct ober 20057 and, in places, widely available public
information.*® These failures to incorporate relevant
information often create a m sleading picture of the actua
situation at Guantananp. They also unfortunately cast
doubt on the nethod of work used in preparing the Report
and on its concl usions.

ERRORS I N SECTION |1
(Arbitrary Detention and | ndependence of Judges and
Lawyers)

Quite apart fromthe legal errors that result fromits
erroneous characterization of the international |aw
framewor k applicable to detention at Guantanano, the Report
makes a nunber of factual errors in its description of the
status of habeas corpus proceedings, the Adm nistrative

17 Response of the United States of Anerica Dated CQctober 21, 2005 to
Inquiry of the UNCHR Special Rapporteurs Dated August 8, 2005
Pertaining to Detainees at Guantanano Bay (attached as an Annex to this
Reply) .

'® For example, the inexplicable failure to include adequate reference
to the Detainee Treatment Act of 2005, discussed bel ow
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Revi ew Board (ARB) and Conbatant Status Revi ew Tri bunal
(CSRT) processes, and the mlitary comm ssions.

Errors Related to the Status of Habeas Corpus Proceedi ngs
( Par agraph 27)

Assertion: "[A]t the time of witing (i.e. nore than
four years after detention at Guantdnamo Bay started), not
a single habeas corpus petition has been deci ded on the
nmerits by a United States Federal Court.™

This assertion does not take into account various
habeas corpus petitions that were decided on the nerits by
federal District Court. See, e.g., Khalid v. Bush,
Boumediene v. Bush, 355 F. Supp.2d 311 (DD C 2005) (Judge
Leon); and Qassimv. Bush, 407 F. Supp. 2d 198 (D DC
2005) (Judge Robertson). These deci sions are now on
appeal to the United States Court of Appeals for the
District of Colunbia Crcuit.

Additionally, many habeas cases are currently in
abeyance pendi ng the outcone of Handan v. Runsfeld, which
will be heard by the U S. Suprene Court on March 28, 2006.

Errors Related to CSRT and ARB Processes (Paragraphs 28-29)

Assertion: "The CSRTs and ARBs do not conprise the
guar ant ees of i ndependence essential to the notions of a
‘court’ or ‘exerciseof judicial power.’”

It is obvious that CSRTs and ARBs are not courts and
do not entail the exercise of judicial power. To assert
that they are courts engaged in the exercise of judicia
power belies a fundanmental |ack of understanding that
ignores the extensive factual information about these
processes provided to the Special Rapporteurs and avail abl e
to the public at |arge.

Contrary to the assertion, the CSRT and ARB processes
do incorporate guarantees of independence. For exanpl e,
CSRTs and ARBs are conposed of neutral comm ssioned
officers who are sworn to execute their duties inpartially.
Their findings are also reviewed by independent |ega
officers.

Assertion: "Det ai nees' defence counsel whom t he mandate
hol ders nmet rai sed serious concerns regardi ng CSRT and ARB

36



procedural rules, which do not provide the detainees with a
def ence counsel.”

These assertions by defense counsel ignore the fact
that both CSRT and ARB procedures provide detainees wth
assi stance that goes beyond that traditionally afforded to
det ai nees under the law of armed conflict.

For example, CSRT procedures provide the detainee with
a personal representative to assist in reviewng
information and preparing the detainee's case, presenting
information, and questioning wtnesses at the CSRT. This
goes beyond what is provided in an Article 5 proceeding
under the Third Geneva Convention

The availability of assistance during ARB proceedings,
whi ch are thensel ves unprecedented in the history of
warfare, is also extensive. The detainee is provided with
a mlitary officer to provide assistance throughout the ARB
process. In addition, in advance of ARB proceedi ngs, the
U S. governnment solicits information fromthe detainee’s
governnment of nationality and, through that governnent,
fromthe detainee's relatives and any other rel evant
parties. The ARB will accept any such information as well
as information from outside counsel representing detai nees
i n habeas corpus proceedings.

Assertion: “The i ntervi ews conducted by the nandate

hol ders with detai nees corroborated all egations that the
pur pose of the detention of nost of the detainees is not to
bring crimnal charges against thembut to extract
information from them on other terrorism suspects.”

Contrary to the assertion, detainees are held for a
very practical reason: to prevent themfromreturning to
the fight. The potential for eneny conbatants to return to
the fight is why the law of war permts their detention
until the end of an arned conflict.

However, since the United States has no interest in
det ai ni ng eneny conbatants any |onger than necessary, it
has rel eased or transferred 267 detainees prior to the end
of the armed conflict. This is a significant departure
from past wartine practices.

Unfortunately, despite assurances from those rel eased,
it is believed that at |east a dozen, and possibly nore,
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have gone back to fighting. One such rel eased detainee,
Abdul | ah Mahsud, claimed he was an office clerk and driver
for the Taliban and consistently denied any affiliation with
Al nida. He said he was forced into the Taliban mlitary
and had not received any weapons or mlitary training.

After his release, it was reported that he ordered the

ki dnappi ng by Al Qaida-linked mlitants of two Chinese

engi neers. Another rel eased detai nee recently assassi nat ed
an Af ghan judge.

Assertion: “Even where the CSRT determ nes that the
detai nee i s not an ‘enemy combatant’ and shoul d no | onger
be held, as in the case of the Uighurs held at Guant anano
Bay nine nonths after the CSRT determ ned that they shoul d
be freed, release m ght not ensue.”

As stated above, the United States has no interest in
det ai ning eneny conbatants any |onger than necessary and
has transferred or rel eased 267 detainees. However, in
sonme situations, it has been difficult to find locations to
which to transfer safely detai nees from Guantanano when
they do not want to return to their country of nationality,
their nationality cannot be confirmed, or they have
expressed reasonable fears of return

In addition, US. policy is not to transfer a person
to a country if the United States determnes that it is
nore likely than not that the person will be tortured or
in appropriate cases, that the person has a well-founded
fear of persecution and would not be disqualified from
persecution protection on crimnal- or security-related
grounds. |In appropriate cases, the United States nmay
obtain specific assurances that the country of return wll
not torture an individual being returned. The essential
guestion in evaluating foreign governnment assurances is
whet her the conpetent U S. Governnent officials believe it
is nore likely than not that the individual wll be
tortured in the country to which he is being transferred.
If a case were to arise in which the assurances obtained
fromthe receiving governnent are not sufficient when
bal anced agai nst treatnment concerns, the United States
woul d not transfer a detainee to the control of that
governnent unless the concerns were satisfactorily
resolved. G rcunstances have arisen in the past where the
United States has decided not to transfer detainees to
their country of origin because of torture concerns.
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As a practical matter, until the United States can
find a suitable location for the safe rel ease of a detainee
in the above situations, the only alternative is for the
detainee to renmain in U.S. control.

Assertion: “[T]he jurisdiction of the Court of Appeals
[for the District of Colunbia under the Detainee Treatnent
Act of 2005] only extends to exam ni ng whet her the
procedures were properly followed, and not to the nerits of
t he CSRT deci sion.”

This assertion addresses the relevant section of the
Det ai nee Treatnment Act of 2005 in an inconplete manner. In
fact, according to that Act, the jurisdiction of the United
States Court of Appeals for the Dstrict of Colunbia is to
determine:

whet her the status determnation of the Conbatant
Status Review Tribunal with regard to such alien was
consistent with the standards and procedures specified
by the Secretary of Defense for Conbatant Status
Review Tribunals (including the requirenent that the
conclusion of the Tribunal be supported by a
preponderance of the evidence and allow ng a
rebuttabl e presunption in favor of the Government's
evidence); and

to the extent the Constitution and |aws of the United
States are applicable, whether the use of such
standards and procedures to nmake the determnation is
consistent with the Constitution and |laws of the
United States.®?

As can be seen, the Report fails even to nention the second
part.

Errors Related to MIlitary Conm ssions (Paragraphs 30-40)

Assertion: "According to the mlitary order, the judges
of the comm ssions are appointed by the ‘Appointing
Authority’, which is under the authority and the
responsibility of the Departnent of Defense and ultimtely
of the President. Judges shoul d be comm ssioned officers
of the arnmed forces and may be renoved by the Appointing
Aut hority. Such provisions suggest not only interference by

1% Det ai nee Treatnment Act of 2005, HHR 2863, Title X Sections
1005(e) (2) (C) (i) and (ii).
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but full control over the commissions’ judges by the
executive: the requirenent of an i ndependent judiciary is
clearly violated.”

Mlitary commissions, although established under |aw
by the Executive, are neither directed nor interfered with
by the Executive. The Appointing Authority and presiding
officers act independently at all times. The Appointing
Aut hority does not supervise, direct, or guide the
presiding officers.

Assertion: “[TlheMIlitary Order requires only a

m ni mum | evel of |egal know edge for appointnent to the
commissions. The i nadequate qualifications of the nmenbers
i npede the regular and fair conduct of the hearings,
violating the essential requirenent that ‘personsselected
for judicial office shall be individuals of integrity and
ability with appropriate training or qualifications in
law’.”

Section 4(A) (4) of MIlitary Comm ssion Order No. 1
provi des that each presiding officer in a mlitary
conm ssion shall be a judge advocate of one of the arned
services. Al judge advocates of the arnmed services are
fully qualified attorneys. Furthernore, each of the four
presiding officers appointed to date in mlitary
conm ssions are not only attorneys but also highly
qualified and experienced mlitary judges. Section 4(A) (5)
of Mlitary Commssion Oder No. 1, as revised on August
31, 2005, provides that the presiding officer shall rule
upon all questions of law arising during the proceedings.

The nmenbers of mlitary conm ssions who are not
designated as presiding officers are not “judicial
officers” in the context of the “Basic Principles on the
| ndependence of the Judiciary,” as cited in the Report but,
rat her, adjudicators of fact. Adjudicators of fact in jury
trials in the US legal system both in civil and mlitary
trials by courts-martial, are not required to have | egal
training. Likew se, such nenbers do not have prinmary
responsibility for legal rulings and are again not required
to have |egal training.

Assertion: "The Mlitary Order limts the right to be
tried in one’s presence.”
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The accused is afforded the opportunity to be present
at all trial sessions except when such presence would
threaten national security or violate a security interest
of a wtness. By regul ation the Accused’s absence fromthe
trial may not interfere with the right to a full and fair
trial. Further, to ensure a fair trial during mlitary
conm ssions, an Accused’s detailed mlitary counsel wll be
present at all proceedings.

Assertion: “"[T]heright of the accused to defend

hi msel f in person or through |egal assistance of his own
choosing is violated since the Mlitary Conm ssions provide
for the appointnent of a defense counsel directly by the
Appoi nting Authority, and for the possibility of his/her
renoval by the sane authority for "“'‘good reason.’”

Contrary to this assertion, the Chief Defense Counsel,
not the Appointing Authority, details the counsel for the
accused. Chief Defense Counsel and detailed counsel are
not rated by the Appointing Authority. The accused may
request other mlitary counsel, but they nust be reasonably
avai l able. The accused may also retain, at no expense to
the governnent, any civilian attorney or foreign attorney
consultant, provided they neet the requirenents of mlitary
conm ssion rules. Access to classified information by this
attorney will be determned by the Presiding Oficer, in
accordance with mlitary commssion rules and regul ations.

Assertion: "The right adequately to prepare one’s
defence (ICCPR, art. 14(3) (b) and the Basic Principles on
t he Rol e of Lawyers), which includes access to docunents
and ot her evidence and to exam ne w tnesses agai nst onesel f
and have w tnesses exam ned on one’s behalf is not
guaranteed, since the Mlitary Order provides that ‘[t]he
Accused may obtain w tnesses and docunents for the
Accused's defense, to the extent necessary and reasonably
avai l abl e as determ ned by the Presiding Officer’. The
grounds for denying the accused and the defence counsel of
his choice access to ‘protected information’ remain
excessively broad al so under Revised MIlitary Comm ssion
Order No. 1 of August 2005, which brought sone inprovenent
to the Mlitary Order of March 2002 in this respect.”

As an initial matter and as explained at |ength
earlier in this Reply, as well as in reports submtted by
the United States pursuant to the I1CCPR the | CCOPR does not
govern detention and operations at QGuantanano.
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In any event, the Presiding Officer’s overarching
responsibility is to ensure the accused receives a full and
fair trial. This includes facilitating the discovery
process for both the prosecution and defense. The accused
is afforded di scovery process and access to evidence to the
extent necessary and reasonably avail able as determ ned by
the presiding officer, in accordance with Section 5(H) of
Mlitary Comm ssion Order No. 1.

The prosecution is required to provide the defense
W th access to evidence known to the prosecution that tends
to excul pate the accused, in accordance with Section 5(D)
of Mlitary Commssion Oder No. 1. The Prosecution is
also required to provide the defense wth access to
evi dence the Prosecution intends to introduce at trial. An
accused’s denial of access to protected information is
strictly governed and Iimted; no evidence nay be admtted
agai nst an accused unless this evidence has been provi ded
to the accused’s detailed mlitary counsel. The Presiding
O ficer may withhold an accused’s access to protected
information only if a full and fair trial is otherw se
provided. Counsel are provided full and extensive support,
including but not limted to support nmaterial and
personnel, translators, interpreters, investigative
support, and fundi ng.

Assertion: "The vast majority of the Guantdnamo
det ai nees have not been charged with an of fence after
several years of detention. As they continue to be
detained, the detainees' right to be tried w thout undue
del ay i s being violated.”

In accordance with the | aws of war, detainees nmay be
held until the end of active hostilities. Uncharged
detai nees are being held for reasons unrelated to trial by
mlitary conmm ssion. In the case of those detai nees who
have been charged, it is worth noting that delays of up to
six years (fromdate of detention) of prosecution of war
crimes in other international tribunals have been held not
to constitute undue delay. Also, those detainees who have
been so charged are being held for an additional reason -
to prevent themfromreturning to the battlefield, a
justification that does not expire until the end of
hostilities under the laws of war. Moreover, the post-
charging delays to date in several cases have been caused

42



by counsel for the detainees who obtained stay orders in
US Dstrict Court.

Assertion: “Concérning the right to a public hearing,
the Mlitary Order authorizes the court, for unspecified
‘national security’ reasons, to conduct trials in secret.”

The nanes of accused, nature of charges, nanes of
Presiding Officers, court dates, and all court filings
admtted into evidence are public record. The verdict and,
if applicable, sentence will be read in open court. Al
proceedi ngs are open to the public to the maxi num extent
practicable.

G ounds for closure include protection of classified
information, information protected by law or rule from
unaut hori zed di scl osure, the physical safety of Conm ssion
participants, and to protect national security interests.

In order to ensure a fair trial during mlitary
comm ssions, the Accused will have detailed mlitary
counsel present at all proceedings, including closed
proceedings.

Assertion: “"Theright to an appeal before an
i ndependent tribunal, enshrinedin article 14 (5) of ICCPR,
I's consequently al so severely restricted.”

As an initial nmatter and as explained at |ength
earlier inthis Reply, as well as in reports submtted by
the United States pursuant to the ICCPR the | CCPR does not
govern detention and operations at Quant anano.

There are nmultiple levels of review before the
Presi dent approves any sentence, including a Review Panel
of distinguished |awers, many with significant civi
judicial experience. A so, as the Report recognizes, under
t he Detai nee Treatnent Act of 2005, those accused adjudged
guilty and sentenced to 10 years or nore by mlitary
commssions may file, as a matter of right, for review by
the United States Court of Appeals for the D strict of
Colunbia Crcuit. Those accused sentenced to under 10
years may request a discretionary review by the sane Court.

ERRORS | N SECTION 111
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(Torture and ther Cruel, Inhuman or Degrading Treatnent or
Puni shnent )

Apart fromthe questionable legal conclusions in this
section discussed above, this section contains a nunber of
factual errors, including particularly egregious errors in
attributing sources, that raise questions about the work
met hod used in preparing the Report and on the reliability
of the Report’s conclusions. Moreover, the Report failed
to take into account information provided to it in the
United States Reply to the 45 Questions of the Specia
Rapporteurs (attached as an Annex) and otherw se about the
nunber of independent investigations into abuse at
Guantanamo. This failure is difficult to explain since the
investigations are referred to el sewhere in the Report.

Al l egations in paragraph 54 of this section regarding
al | egedl y excessive violence in the treatnent of hunger
strikers are addressed bel ow as part of the discussion of
Section V of the Report (“The Right to the Hi ghest
Attai nabl e Standard of Health") .

Errors Related to Approved Interrogati on Techni ques
( Par agr aph 50)

The Report purports to quote froma list of techniques
approved by the Secretary of Defense in a nmenorandum dat ed
April 16, 2003 and clains these techniques “remain in
force.” In this regard, the Report nmakes two critica
errors: (1) it msquotes the April 16, 2003 nenorandum and
(2) it fails to take into account the provisions of the
Det ai nee Treatnent Act of 2005 related to Departnent of
Def ense interrogation techniques.

First, the quotation purportedly fromthe April 16,
2003 nenorandum by the Secretary of Defense does not
correspond to the | anguage of the actual menorandum which
the Departnent of Defense made publicly available on June
22, 2004.%°

In the case of at |east two interrogation techniques,
the inexplicable msquotations are material in that they
incorrectly portray the authorized interrogation practices.

20 Menorandum for the Commander, US Southern Command (April 16, 2003),
avai |l abl e at http://www.defenselink.mil/news/Jun2004/d20040622doc9.pdf
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Most egregiously, the Report describes the “Change of
Scenery” technique as follows: “might include exposure to
extreme tenperatures and deprivation of light and auditory
stimuli.” |In fact, the approved technique is actually
described as “[r]emoving the detainee fromthe standard
interrogation setting and placing himin setting that may
be less confortable; would not constitute a substantia
change in environnental quality” (enphasis added). The
Report's m squoted | anguage is obviously divergent from
that in the actual nenorandum and gives an entirely
i naccurate inpression of what was in reality approved.
This error is particularly significant in light of the fact
that the Report goes on to nake the point that prolonged
exposure to extreme tenperatures “can conceivably cause
severe suffering.”

The Report contains a simlarly serious error when it
characterizes the definition of "Incentive/Renoval
Technique” as “i.e., confort itens.”" |In fact, the approved
menor andum descri bes this technique as follows:
“[plroviding a reward or renoving privilege, above and
beyond those that are required by the Geneva Convention
from detai nees.” The nenorandum continues with the
followi ng cautionary note:

Caution: Oher nations that believe that detainees are
entitled to POW protections may consider that
provision and retention of religious itens (e.g., the
Koran) are protected under international |aw (see,
Geneva |11, Article 34). Al though the provisions of
the Geneva Convention are not applicable to the

i nterrogation of unlawful conbatants, consideration
should be given to these views prior to application of
t he technique.

The Report therefore fails to include a crucial limtation
on the technique: interrogations may not renove privileges
referred to in the Third Geneva Convention. Thus, contrary
to what the Report suggests, any "confort itens" referred
to in the Third Geneva Convention were not be affected by
this interrogation technique. Mreover, the Report omts
the inportant caveat on religious itens, which is indeed in
line with the consistent policy of the United States to
respect the religious practices of detainees.
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As a result of these significant failures, the Report
gives a very msleading inpression of the authorized
techniques in force at Guantanano.

The United States considers these m sstatenents
particularly unfortunate and irresponsible because they
give readers of the Report the m staken inpression that the
m squot ed techni ques were authorized by the Secretary of
Def ense and indeed “remain in force" since 2003. The truth
is that the m squoted techniques are not authorized.

Finally, the Report fails to note that the Detainee
Treatnment Act of 2005 contains the follow ng provision

No person in the custody or under the effective control of
the Departnent of Defense or under detention in a
Departnent of Defense facility shall be subject to any
treatment or technique of interrogation not authorized
by and listed in the United States Arny Field Manual
on Intelligence Interrogation.?!

On Decenber 30, 2005, the Deputy Secretary of Defense

I ssued a Menorandumto the Conbatant Commanders notifying
them of the provisions of the Detainee Treatnment Act of
2005. That nenorandumwas forwarded to the Commander, JTF-
GIMD and requi red acknow edgenent that operations at JTF-
GIMO conplied with provisions of the Detainee Treatnent
Act. That acknow edgenent was provided by the Conmander
JTF-GTMO and continues to be true.

As a result of the Act, the interrogation techniques
authorized by and listed in the United States Arny Field
Manual on Intelligence Interrogation (also referred to as
Field Manual 34-52), not the list in the April 16, 2003
nmenor andum of the Secretary of Defense, are the current
interrogation techniques in force in all theatres
wor | dwi de, including at Guantanano.

The failure to take into account the Detainee
Treatnent Act of 2005 is inexcusable because that
| egi sl ation, which received very significant nmedia coverage
inthe United States and worl dw de, was signed by President
Bush on Decenber 30, 2005, a full six weeks before the
Report was i ssued.

2l 1d., Section 1002.

46



| nappropriate Gtation of Prinmary Sources (Paragraph 54)

Simlarly questionable citation practices can be found
el sewhere in this section: for example, the Report uses
certain “photo and video naterial" as evidence of treatnment
that “amounts to torture.”

The citation for the “photo material"” in the Report is
to what appears to be a private web site of unknown
credibility entitled “thememoryhole.org.” That site
features four exanples of what it describes as "Leaked
Phot os of ‘Detainees’ Being Transported to Quantanano Bay."
The site does not identify the origin of the photographs
beyond noting other press reports that the photos were
| eaked by an anonynous person. Even assumng that the
phot ographs are accurate (which is inpossible to
determine), they do not show “beating, kicking, [and]
punchi ng" as the Report clains. Two of the photographs do
show det ai nees weari ng earphones, as the Report notes, but
it is crucial to note one of these photographs al so shows
US mlitary personnel wearing the sane earphones. This
suggests that the use of this equipnent in this context was
to protect hearing inside the transport plane, not to
inflict "severe pain or suffering,” as the Report suggests.

Also as a result of these unclear citation practices,
it is difficult to determne what "video nmaterial" is
referred to in this paragraph of the Report. The Report
provides a citation to a Human Rights Watch report that in
turn cites to an Associated Press article describing
certain video footage of alleged abuses by "I medi ate
Reaction Forces" (IRFs). Since there is no citation to the
actual video footage in the Report or in the sources cited,
it is not clear whether the Special Rapporteur actually
reviewed the video to confirmthat it depicted what the
Report asserts it does or whether he instead relied upon

this second-hand reporting. |In either case, this raises
questions about the Report's conclusion that the conduct
therein anmounts to torture, and, in fact, IRFs are not

permtted to engage in acts of torture or detainee abuse.
In addition, the inprecise nethod of citation evident in
all the exanples above can only cast doubt on the work
nmet hod used in preparing the Report.

Errors Regardi ng Det ai nee Transfer (paragraph 55)
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United States policies related to the transfer of
det ai nees have been described in detail in information
provi ded to the mandate holders.

As stated in that information and once again above,
US policy is not to transfer a person to a country if the
United States determines that it is nore likely than not
that the person will be tortured or, in appropriate cases,
that the person has a well-founded fear of persecution and
woul d not be disqualified from persecution protection on
criminal- or security-related grounds. |In appropriate
cases, the United States may obtain specific assurances
that the country of return will not torture an individua
being returned. The essential question in evaluating
foreign governnment assurances is whether the conpetent U S
Governnent officials believe it is nore |likely than not
that the individual will be tortured in the country to
which he is being transferred.

If a case were to arise in which the assurances
obtai ned fromthe receiving governnent are not sufficient
when bal anced agai nst treatnent concerns, the United States
woul d not transfer a detainee to the control of that
governnment unless the concerns were satisfactorily
resol ved. Circunstances have arisen in the past where the
United States has decided not to transfer detainees to
their country of origin because of torture concerns.

Errors Related to |Investigations at Guantanano (paragraph

56)

Assertion: "The Special Rapporteur takes the viewthat
the | ack of any i ndependent investigation into the various
al l egations of torture and ill-treatnment at Guant ananpo Bay

anount to a violation of the obligations of the United
States under articles 12 and 13 of the Conventi on Agai nst
Torture.”

This assertion fails to take into account a nunber of
reviews and investigations, including by the high-Ievel
| ndependent Panel to Review DoD Det ai nee Operati ons,
chaired by forner Secretary of Defense Janmes R
Schlesinger,?® the Arny Inspector General,?® Naval |nspector

22 Available at
http://www.defenselink.mil/news/Aug2004/d20040824finalreport.pdf
23 Available at
http://wwwd.army.mil/ocpa/reports/ArmyIGDetaineeAbuse/index.html
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General,?* and Conmander of the U.S. Arny Medical Research
and Materiel Command®® as well as an Arny investigation into
Federal Bureau of Investigation allegations.?®

These reviews have focused on all aspects of detention
operations - fromthe point of capture to theatre-|evel
detention facility operations. These reviews were in no
way i nfluenced by the Departnent of Defense or the
Executive Branch. As Secretary of Defense Donald H
Runsfel d has said on nunmerous occasions and in numerous
venues with respect to the investigations, DoD policy was
“to let the chips fall where they may.” This fact was
affirmed by former Secretary of Defense Janes R
Schl esinger in the presentation of his panel's report into
detenti on operations.?

This substantial omssion is difficult to explain
since the United States provided detailed information about
these investigations to the mandate holders in Cctober
2005.2% As this detailed information shows and contrary to
the assertion in the Report, the United States has taken
and continues to take all credible allegations of abuse
very seriously. It has ordered and will continue to order
i ndependent investigations, as appropriate, to determne if
there is nerit to such allegations. The United States has
taken and will continue to take appropriate action in
response to these investigations.

ERRORS IN SECTION |V
(Freedom of Religion or Belief and Religious Intolerance)

This section also contained a nunber of factual errors
and instances in which the Report omts rel evant
informati on provided to the mandate holders, thus in places
causing potentially msleading inpressions.

| naccurate G tation of Approved Interrogati on Techni ques
(Par agraph 61)

24 Avail abl e at http://www.defenselink.mil/news/Mar2005/d20050310exe.pdf
5 Avail abl e at
http://www.armymedicine.army.mil/news/detmedopsrprt/detmedopsrpt.cfm

26 Available at
http://www.defenselink.mil/news/Jul2005/d20050714report.pdf

27 Avail abl e at http://www.defenselink.mil/transcripts/2004/tr20040824-
secdefl 221. ht m

28 See Response of the United States of Anerica Dated Qctober 21, 2005
to Inquiry of the UNCHR Speci al Rapporteurs Dated August 8, 2005
Pertaining to Detai nees at Guantanano Bay at 29- 36.
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Assertion: “"The list of officially approved
interrogation techniques in force today allows for the
removal of religious itenms (e.g. the Holy Koran).”

This assertion is suspect because it relies on the
sane erroneous and msleading citation of approved
i nterrogation techniques nade in paragraph 50 of the
Report.

Det ai nees have not been denied religious itens for
interrogation purposes. No interrogator has the authority
to utilize religious itens for interrogation purposes.

I nconpl ete Characterization of Information Provided on
United States Investigations into Al egations of Koran
M shandl i ng (Paragraph 62)

In discussing the detailed information provided by the
United States about investigations into allegations of
Koran mi shandling, the Report focuses on the five confirnmed
incidents of mshandling but fails to nention any other
information provided by the United States, nost notably the
strong statenent that m shandling of the Koran is never
condoned. Moreover, the Report fails to place these five
unfortunate but isolated incidents in their broader
context. As the information provided nade clear, it is
inmportant to note that a great nunber of copies of the
Koran (nmore than 1,600 in at |east five |anguages) have
been distributed as part of a concerted effort by the
United States to facilitate the desires of detainees to
freely worship and that the small nunber of very
regrettabl e incidents should be seen in light of the volune
of efforts to facilitate free religious practice.

Error Related to United States Respect for Islam (Paragraph

65)

Assertion: “[Tlhere are al so concerns about reports
that the United States Government has, either inplicitly or
explicitly, encouraged or tolerated the association of
between Islam and terrorism.”

The United States does not encourage or tolerate the
association of Islamand terrorism Presi dent Bush has
clearly stated the United States view on this matter as
follows: “[als we work together to defeat the terrorists,
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we nust be very clear about the enemes we face. The
killers who take the lives of innocent nen, women, and
children are followers of a violent ideology very different
fromthe religion of Islam These extremsts distort the
idea of jihad into a call for terrorist mnurder agai nst
anyone who does not share their radical vision, including
Muslinms fromother traditions, who they regard as
heretics.”?’

ERRORS IN SECTION V
(The Right to the H ghest Attainable Standard of Health)

The United States is particularly disappointed by some
of the serious and unfounded allegations contained in this
section of the Report. Before replying to sone of the nore
glaring inaccuracies, the United States considers it
inmportant to provide nore detailed information on the
nmeasures taken to ensure adequate nedical care provided to
det ai nees at Quant anano.

The Departnent of Defense recognizes that nedical care is
an inportant part of ensuring the safe and humane
detention of individuals under its custody. The nedi cal
care provi ded at Guantananp neets or exceeds any nedi cal
care that would be found in the detainees’ hone

countries. It also nmeets or exceeds the nmedical care
standard for nmuch of the world, including the standard of
care provided to incarcerated popul ati ons. It also neets

or exceeds the nedical care provided to nenbers of the
United States Arned Forces. The lives of dozens of
det ai nees have been saved by superior mnedi cal treatnent
provided by U.S. mlitary personnel.

Applicable Policy on Medical Care for Detainees

Depart nent of Defense policy on nedical care for
detainees is set forth in Assistant Secretary of Defense
(Health Affairs) Policy 05-006, Medical Program Principles
and Procedures for the Protection and Treatnment of
Detainees in the Qustody of the Armed Forces of the United
States), dated June 3, 2005 (hereinafter “DoD Medi cal
Policy”).?® This policy, applicable to Departnent of

2% president Hosts |ftaar Dinner, Cctober 17, 2005, avail able at
http://www.whitehouse.gov/news/releases/2005/10/20051017-5.html
(enphasi s added) .

30 Available at http://www.ha.osd.mil/policies/2005/05-006.pdf.
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Def ense operations worldw de and issued as a
“reaffirmation” of the Department’s responsibilities,
includes a nunber of provisions pertinent to matters
addressed in the Report. Pol i cies and procedures at
@Quantanano and all care provided there are fully in accord
with this policy.

Access to Medical Care for @uantananp Det ai nees

Det ai nee hospital statistics show an average of nore
than 2500 clinic, sick call, or specialty visits per nonth
for a detainee popul ation of about 500. Medical services
are available 24 hours a day, 7 days a week by a corps
staff currently consisting of 7 physicians, 17 nurses, and
83 corpsnman. Any detai nee can request nedical care at any
time by making a request to a guard or to nedical personne
who make rounds on the cellblock every other day.

The facility at Guantanano features an outpatient
clinic, an inpatient detention hospital, and an inpatient
behavi oral health unit structured nmuch |ike any other
Departnent of Defense nedical facility. Wen the nedica
prof essionals who staff these facilities are not depl oyed
to Quantanano, they provide care to United States service
nmenbers, their famlies, and retirees. Full ancillary
services are also available, including |aboratory,
radi ol ogy, and pharnmacy servi ces. In addition,
suppl enental services are avail able at the Naval Base
Hospital including an Acute Care Unit dedicated to the
treatnent of detai nees.

Al'l specialty care (including cardiology,
gastroenterol ogy, dermatol ogy and others) is available on a
routinely or on an energency basis if needed. Over the
past 12 nonths, 17 specialty clinics have been conducted
for the detainees. In support of unexpected nedi cal needs,
augnentation staff can be readily nobilized. During the
recent hunger strike, for exanple, two teans totaling 6
physi ci ans, 11 nurses, one dietician, one physica
t herapi st, and 25 corpsman/technicians aided in delivery
over 400 feedings without a complication.

Behavi or health services are available for the
approxi mately 22% of detainees with a nmental health
diagnosis. CQurrently, this service is actively follow ng
and treating 8% of the detai nee popul ation.
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The dental service has seen 322 visits since Novenber
2005 and conpleted 168 treatnent plans, including 35
cleanings, 91 cavities filled, 36 root canals and 6 ora
surgeri es. The remaining dental treatment plans are in
progress.

Scope of Care for Guantanamo Det ai nees

Since 2002 there have been 275 surgical cases or
pr ocedur es. Initial cases were predomnately orthopedic to
repair battlefield injuries or renove shrapnel. Recent
cases are focused predom nately on hernia repairs,
occasi onal appendectom es, and tonsillectony or henorrhoid
renoval . There has been one total thymectony for a
mal i gnant thynoma and pl acenent of cardiac stints in
anot her patient.

General nedical problens anong the detai nees, whose
ages range fromthe 20’s to the md 60's, are followed
using the same guidelines as in a mlitary treatnent
facility. For exanple, sone of the nedical conditions
currently being nonitored include cardiac disease (7
cases), hypertension (12 cases), diabetes (8 cases), and
gastroi ntestinal disorders (30 cases) .

Physi cal therapy averages 7 patients per day in
support of rehabilitation for battlefield injuries or
prosthetic care/training. There have been 22 prosthetic
appl i ances provided to the detainees since 2002.

Behavi oral health services are available for the
approxi mately 22% of detainees wth a nental health
di agnosis. Currently, this service is actively follow ng
and treating 8% of the detainee population and is staffed
with a board certified psychiatrist and psychologist.

Ful | scope eye care is made available to all
det ai nees. Optonetry delivers primary eye care and aver ages
45 routine exans per nonth and has di spensed 174 pairs of
eyegl asses over the |ast year. Ophthal nology is available
for surgical eye care when needed.

Prevent ati ve Medi cal Care for Guant ananp Det ai nees

Twel ve col onoscopi es have been performed as part of
col on-cancer screening where age appropriate.

53



The follow ng imunizations recommended by the Centers
for D sease Control have been offered to this group of
detainees, whose immunization status has generally been
poor:

Di phtheria and Tetanus series: 98% conpl et ed
Measles, Muinps & Rubell a: 100%  conpl et ed
Hepatitis A & B series 86% conpl et ed
| nfl uenza vacci ne: 32% conpl et ed
Annual PPD nonitoring: 38% conpl et ed

Rel evant Reviews and |nvestigations

As noted above, Departnent of Defense entities have
conducted a nunber of very extensive investigations and
reviews of detainee policies and operations, including into
nedi cal procedures. One of the investigations, directed by
the Secretary of Defense and conducted by Vice Admra
Al bert T. Church, US. Navy, the Naval |nspector CGenera

(“Church report”), was a conprehensive revi ew of Departnent
of Defense interrogation operations. An extensive nedica
system revi ew was conducted by Mjor Ceneral Lester
Marti nez- Lopez, Medical Corps, US. Arny, Commander, U.S.
Arny Medical Research and Materiel Command (“Martinez-Lopez
report”), at the direction of the Arny Surgeon Ceneral
Both reviews inquired into nedical procedures at Guantanano
and included full access to all docunents, records and
personnel relating to detainee nedical care and records
maintenance.

The Church report, which was presented in March 2005,
found that “access to nmedical information was carefully
controlled at GTMO” and that medi cal personnel "understood
their responsibility to provide humane nedical care to
detai nees, in accordance with U S mlitary nedica
doctrine and the Geneva Conventions.”

The Martinez-Lopez report, which was presented in My
2005, nore directly assesses detainee nedical care in the
vari ous operational venues, including at Guantanano.
According to the Executive Summary of the report, the
assessnment team "found a dedicated and committed cadre of
nmedi cal personnel whose goal and desire were to provide
hi gh quality healthcare to each patient they treated,
regardl ess of status.”
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This report also concluded that the Guantanano
facility “had well-defined detainee nedical policies that
have been in place since 2003" and that “100% of the
intervi ewed personnel were aware of the policies"”; that
nmedi cal personnel interviewed “were vigilant in reporting
actual or suspected detai nee abuse to their nedical
supervi sor, chain of command or CID [Qimnal Investigation
Division]”; that the "overall |evel of outpatient and
i npatient detainee nedical care is extrenely high"; and
t hat detainee "nedical records are extrenely complete, and
mrror U S nedical records.”

In light of this information, a variety of factual
errors and m sstatenments of nedical policy at Quantanano
contained in the Report nust be addressed.

| nproper Al |l egations of Conditioning of Medical Care
(Par agraph 70)

Assertion: “[P]rovision of health care has been
conditioned on cooperation with Interrogators.”

This assertion, unsubstantiated in the Report, fails
to recogni ze that the DoD Medical Policy clearly prohibits
condi tioning needed health care on cooperation wth
interrogators. A fundanental principle adopted in the
policy states: "It is a contravention of DoD policy for
heal th care personnel to be involved in any professiona
provi der-patient relationship wth detainees the purpose of
which is not solely to evaluate, protect, or inprove their
physical and nmental health.”

| naccurate Al egations of |nadequate Health Care (Paragraph

70y

Assertion: “[H]ealth care has been deni ed, unreasonably
del ayed and inadequate.”

The extensive information provided above shoul d speak
for itself in countering this unreasonabl e assertion
Mor eover, the DoD Medical Policy states: "Health care
personnel charged with the nedi cal care of detai nees have a
duty to protect their physical and nental health and
provi de appropriate treatnment for disease. To the extent
practicable, treatnent of detai nees should be guided by
prof essi onal judgnents and standards simlar to those that
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woul d be applied to personnel of the U S Arned Forces.”

Bri ef Account of Mental Health Lacks Broader Context
(Par agr aph 73)

Al though it is true that a nunber of detainees do
suffer fromsignificant nental illnesses, a nore bal anced
account than that in the Report would have noted that the
preval ence of such illnesses at Guantanano is not unlike
the prevalence of these illnesses in other correctiona
settings. As noted above, a multi-disciplinary behavi oral
health service is in place and actively engaged in
provi di ng assessnents and treatnent for detai nees as
appropriate.

| naccurate Assertions about Medical Participation in
I nterrogati ons (Paragraph 75)

Assertion: Medical professionals "systenmatically violated
w dely accepted ethical standards...by participating in
provi di ng advi ce for or being present during
interrogation.”

No one who renders nedi cal treatment, including
nmenbers of the Behavioral Health Services Department,
assists with, participates in, or is otherw se involved
with the interrogation of detainees. |In fact, there are
procedures that specifically prohibit any clinical care
providers fromparticipation in interrogations. |If
interrogators becone aware of any nedical condition of the
detai nee, that information is forwarded to nedical staff
and used to provide nore conprehensive nedical care for the
detainee. There is no relationship between the cooperation
of a detainee and access to health services. Al detainees
receive care only as nedically indicated.

| naccurate Assertions about Use of Medical Records for
| nt errogati on Purposes (Paragraph 75)

Assertion: Medi cal personnel have "systematically
vi ol ated wi dely accepted et hical standards by...breaching
confidentiality by sharing nedical records or otherw se
di sclosing health information for purposes of
interrogation.”

This allegation is just as false. The DoD Medica
Pol i cy addresses disclosures of nedical information in a
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manner anal ogous to |l egal standards applicable to U S
citizens. See HIPAA Privacy Rule, 45 CFR 164.512(f), (j),
(k) (2), and (k) (5)). The policy also requires recording of
all such disclosures and provides for review if there is
suspicion that nedical information nmay be m sused. (ne
context of necessary disclosures of medical information
relates to the DoD policy that disallows interrogation of
detai nees who are sick. As in all US prisons, clinics
must report to prison authorities when prisoners visiting
or asking to visit sick call have conditions that prevent
or limt their participation in regular activities, as well
as when prisoner representations of ill health are not
supported by nedi cal evidence.

| naccurate Assertions Regardi ng Response to Hunger Strikes
(Paragraphs 54, 79-82)

In its sunmmary characterizations of the response to the
hunger strikes at Guantanamo, the Report fails to take note
of the fundanental focus of Departnment of Defense policy on
the prevention of loss of life through standard nedi ca
intervention using nmeans that are clinically appropriate,
humane, and in accordance with all applicable |aws and
procedures and nedical ethics. The focus at Guantanano is
safe, humane, care and custody of all detainees.

Medi cal professionals provide regular and detail ed
war ni ngs to detai nees concerning the dangers of failure to
eat or drink. Al efforts are being nade by nedica
personnel to counsel detainees to end the strike, including
by maeki ng detai nees aware that continuation of the hunger
strike could endanger their health or life. The Departnent
of Defense has brought in nedical specialists, including
nutritioni sts and behavioral health professionals to
Increase nonitoring or provide any specialized care.

Only when previous protocols failed to elimnate the
threat to the health of the detainees did dedicated nedical
professionals conduct involuntary feedings in a careful
conpassi onate, and humane manner using a U S. Federal
Bureau of Prisons' nodel for feeding hunger strikers. In
this regard, it should be noted that the declarations of
the World Medi cal Association and other internationa
standards cited in the Report, while entitled to carefu
anal ysis, do not constitute the applicable |aw
Departnent of Defense policy prioritizes the overriding
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obligation to protect
et hi cs concerns.

human |ife agai nst

ot her

pot enti al
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