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REPORT OF THE AD HOC INTER&VERN!4ENTAL  WORKING GROUP ON THE PROBLM
OF CORRUPT PRACTICES ON ITS WRTH AND FIFTH SESSIONS

I. RECOMMENDATION TO TRE ECONWIC  AND SOCIAL COUNCIL

1 . The Ad Hoc Intergovernmental Working  Group on the Fmblem  cf Corrupt
Practices, rtco@zing  the need for the early adoption of an international
aeretment  on illicit payments in connexiun  vith international commercial
transactims, recoummds to the Economic and Social Council that it re-examine the
question of convening a conference of plenipotentiaries to conclude an
international ap;reewnt  and that it decide on such further sctions  as may be
deemed necessary in the drafting of an international agreement on illicit pfwmts.
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I I . PROCEEDINGS

A. Draftiou  of sn iotcmational aLtreemcot  to prevent
and l lisinate illicit payments in connexion vith
international commercial transactions

2. The deliberations of the Working Group on this item of its agenda  vere based
on part A (“Provisions relevant to the elaboration of sn ioteruatiooal agreement to
eliminate and prevent illicit payments, in vhatever firm,  in connexion vith
iotematiooal corawrcial  trsnsactions  by transnatfcnal  and other corporations, their
iotemediaries and  others involved”) of the report of the Ad Hoc Intergovernmental
Working Group 0s the Problem oi Corrupt Practices on its fi=second,  third and
resumed third sessions (E/~cc~)  and oo the draft  report on its fourth session
(E/AC.&/L.5  and Corr.1). to which vere annexed the propOral  made by the delegation
of France  for  a cooveotioo oo the elimination of bribery in international commercial
tmnsactioos, a pmposdi  by the United States of America fbr  part A snd ao
alternative draft of articles 1, 2 and lo io the Prench  proposal  prepared by the
Secretariat.

3. At the ‘&th  meetiog,  on 13 April 1978, the representative of Zambia, speaking
oo behslr  of the Arricao  members or the Workiag  Group,  hated  that he regretted
that it had n3t been possible to have a thorough and meanin@.  discussion of
chapter 111.5, “Ueasures  agaiost  the payments of royslties and taxes to illegal
mioority  &&me8  in southern Africa in cootraveotioo of United Nations resolutions”,
cootaioed io part A of documeot  E/6006. He said that the African delegations
attached the highest priority to that chapter,  as veil as to other sections of the
draft  agreement and expected reciprocal support from other delegations for
chapter 111.5. He expressed the hope that, at a later stage, it vauld be Possible
to hold a substantive discussion on the chapter.

4. We representative, speaking at the same meeting, stated that it understood
the i@ications  of the psition of the African delegations and  expressed the hope
that it would be possible to reach agreement on the matter at a future stage.

5. A number of representatives of States vith a federal system of Government
indicated that they could accept the reiereoces  to the words “regional or local”
appearing io several articles, oo the understanding that those States vould  rely,
in that respect, on the lav of the competent regional or local authorities.

6. In accordance vith the mandate Given  to it by the Economic and  Social Council
in resolution 2122 (LXIII)  to draft an intcrnatiooal.  agreement on illicit payments,
the Working  Croup prepared the following draft text:

/ . . .
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DRAfi  IHTERNATIOCUL  A- To  PREVWT  AND ELIJUJUTE  ILLICIT
PAy)(DTs  I N  IyT0UfATIONAL col4mcIAL  TRApSACTIONS

“PRFZAMBLE

@or the text, se0 annex III belovz7

“Article 1

“Each Contracting State undertakes to make the folloving acts punishable
by appropriate criminal penalties under its national lav:

“(a) The offering, promising or giving of any payments, gifts or other
benefit5 by any person, on his ovn behalf or on behalf of sny  other natural or
Juridicd  person, to a public official f.;ither directly or indirectly7 L& to
another perron  with the intention of inducis  such official to Eerfons  or
refrain from The  performance of his duties /in con?exion  vith7  /ror the
purpose of obtaining or retaining7 an international  commerciZ1  Lnsaction.

“(b)  The so&kiting,  demanding, accepting or receiving LTdirectly  or
indirectlfl  by /or  on behalf of-7 a public official of any payment, gift or
other benefit, rn  order to perform or refrain from the performance of sny  act,
falling vithin  his functions, regular or otherwise, /Tn  connexion vith-7Lche
obtaining or retaining of7 an  internationsl  coczserci~  transaction.

“Article 2

“For the purposes of this Agreement the term:

“1 . ‘Public official’ means any person vhether-appointed  0~ elected vho at
the national, regional or locsl level holds a /legislative,/ administrative,
&udicic.J  or military office or vho is an employee of a &overxunent  agency
L, including any  State-owned or-controlled enterprise,7  land  vho performs
any governmental function57. /This term does not include any employee vhose
duties are essentially cl&icai  or any employee vhoae duties do not include
the exercise of diacretion,7

“2. ~International  commercial transactions' includes any sale,  contract or
other business transection vith  a national, regional or local Government or
governmental agency Land  any  application for governmental approval of a sale,
contract or business transactioE7,  vhich under the laws of that State is open
to foreign persona or enterprises Lor to suppliers of imported goods,
services, capital or technoloa7.

“Article 3

“Ll.  sch contracting State shall ensure that contracts vhich are entered
into by agencies or inatrwtalities  cl its Government  ror  international
colnwrcial  transactions include a provision that no payment, gift or other
benefit which  would constitute an offence under article I has been or vi11  be
offered, promised or given in connexion  vith the transaction,7

/ . . .



@@2. Each contra&in&  State shall,
international lav, Ltndeavour to

2

in accordance with  national sn&
take all practicable measures L, and

particularly nddtaiater  its aat oasl laus  and rtgulationsJ  for the purpose
of preventing the otiemcs referred to in article I &olving  its own

fpublic officials or public officials  of Mother  Stat2  .

“Article I

“1. Each Contracting State shall take  such measures as may be necessary to
establish its jurisdiction over the offences referred to in article 1 in the
folloving cases:

“(a) When the offence is comsitted  in the territory of that State;

“(b) When the offence LTs committed bfi &olves-7 a public officid of
that State;

“(cl  FSrst  alternative:

When the alleged offender is a national of that State

Second alternative:

When t& alleged offender is a-national of that State, provided
that La  substantial tltmengL,any  tltmen~of  that offence, or any
act aidin

7
o= abetting that offence,  is Lcomitted  vithin the

terr itory Lconnected  with the foreign comtrcg  of that State.

“2. This Convention does not exclude shy  criminal jurisdiction exercised in
accordance vith the national lav of a Contracting State.

“Article 5

“A Contracting State shall, if it has Jurisdiction under article 4 but
does not extradite the alleged offender, be obliged

f
vi-thout exception

whatsoever7  /Fn  conformity vith its procedural laws  Ltxcept  in the case of
minor off&~57 to submit the case to its competent authorities for the
purpose of prosecution. Those authorities shsll take their decision in the
same mamer as in the case of any ordinary offtnct under the lav of that
State.

n@ticle  6 /TiT

“(a) Each @.mtractin&T  State shall require, by law or regulation:

r/  Several representatives pointed out that this article had not been
discussed at the fourth and fifth  sessions.

/ . . .
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“(iI

“ ( i i )

“ ( i i i )

“(b)
agency or

“(Cl

All persons and enterprise5 of its nationality to report fees and
copnnis5ions  paid by them or by their foreign affiliates to
intemcdiaries  in order to obtain their assistance in securing
international  cowwcizl  bans-actions or to influence ioreign
lc~islation or regulatfo8:s;  Lfavourable to its cosnserical  interesL7.

~11  persons and enterprirer;,  both foreign and domestic, to report
fees and cosssissionc,  pai L by them to intermediaries in order to
obtain their assistance in.securing  international comaerical
transactions vith  its Government or its goyment  agencies  or to
influence its legislation or regulations Lfavourable to its
commercial inter-es&T.

All persons and enterprises, both foreign and domestic, to report
fees and commissioas  paid to them as intenaediaries  to assist in
securing international commercial  transactions with its Covsrnxent
or its governm_ent  agencies or to influence its legislation or
regulations Lfavourable to its commercial interest-7.

This article shall not apply to payments made to any department,
branch of government to satisfy an obligation imposed by law.

Reporting requirements established pursuant to this article shall. - . a-.apply to payments made to SecJrc an international commercial transaction  Ltne
value of which  exceeds /. Reports shall also be required of fees and
crnuoissions paid to interme&uies  L&ly  vhen-such fees and commissions,
individually or in the aggregate, exceed J, in respect of sng
i@ernational commercial transaction 02 any-national lav or regulaLion  _
/favourable  t o  i t s  coanaercial interest / .  /Payments  o f  l ess  than L
Fe  excluded in the calculation of SUCK  aggyegates-1.

-1 may

“(d) Reports aade pursuant to this Agreement shall be in the format  of,
and contain the information indicated on, the form vhich is appended belov.

“RE.PORT  GF  PA?XNTS  To  INTEP!GDIARIES

“Instructions

“1. Reports should include the folloving information vith respect to
all payments made in respect of a single sale, contract,  or other
business transaction, or in respect of a single lav or regulation.

“(a) Person or enterprise filing this report (including nwe,
eslployer,  title, address and  principal place of ousiness 1.

“(b) Amount and date of each payment.

/ . . .
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“(cl Person or enterprise a&king  the payment (including name,
employer, title, address, nationality, principal place of
business, snd  relationship, if any, to person or enterprise
filing the report).

“(d) Person or enterprise receiving the payment (including name,
employer, title, addrcsa,  principal place of service, and
relationship, if any, to person or enterprise filing the
report).

“(cl The sale, contract or other business transactica or the lav or
regulation vith respect to vhich the request is made, iacluZng
the ame of the Government or government agency concerned.

“2. L6c  infomatioa required in subparagraphs l-b, l-d and l-c need
not be provided for payments of less than $ to intermediaries.
Totals of such ppcats may be reported as ‘miscc11ancous payments to
iatcrmediarics’L/

“The payments listed bclov have been made to intermediaries in
order to obtain or retain busincst  vith the Covenmeat  of
or an agency thereof, Lor to influence legislation or
regulation of the Covcrnment  of
t h e r e o f ’

or an agency

“The information provided above is complete and accurate to the
best of my knoDcdgc  and belief.

NMIC Signature Date

“(c)  Each Contracting State shall make it a criminal offence, punishable
by fiaes for enterprises and fiats or imprisonmeat for individuals vho
vilfully fail to make, or vilfully make fdsc statements in, reports vhich
are required pursuant to this Agreement.

“(f) Each Contracting State shall require, by law or regulation, the
maintenance of complete and accurate records of the fees and commissions to
iatcrmediarics vhich are required to be reported pursuant to this article.
Civil pcaalties shall be established for failure to keep, or for
falsification of such records.
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“(g) Each Contracting State shsll  designate a Oovernmeat  a&?ncy  which
vi?.1  receive reports sde pursuant to this Apttmtnt  and vhich vi11  make
such reports public Lquarttrlx7A7

“(a) Each Contracting State shall prohibit its persons and enterprises
of its nationality from making any royslty or tax payments to, oi horn
knowingly transrtrring  any assets or other financial *~csourccs  in
contravention of United Nations resolutions to facilitate trade vith or
investment in a territcry  occupied by, an illegal minority r'egimt  in southtm
Africa.

“(b) Each Contracting State shall require, by lav or regulation its
persons and enterprises of its nationality to report to the competent
authority of that State any royalties or taxes paid to an illegal minority
dgimt  in southern Africa in contravention of United Nations resolutions. .

“(c)  Each Contracting State shall submit snnually, to the Secretary-
Central of the United Nations, reports on the activities or transnational
corporations of’ its nationality vhich  collaborate directly or indirectly vith
illegal minority rbgimcs in southern Africa in contravention of  United Nations
rtsolutionsJ

“(a) Each Contracting State recognizes &rtcs  to ensure that its
national lav provide-7 that if bribery or illrcit  payment arc decisive in
procuring the  consent or a party to a contract relating to an international
cosmcrcidl  transaction such party may at its Option  insitutc judi$d
proceedings in order to have the contract declared null and void&/

“Each Contracting State shall make the costs i-ncurred  in the act giving
rise to the offcnce of /gribtr$  LTllicit  paymcnt~/ non-deductible items
for the purpose of calculating taxable inco?c  vhtre such tn orrtnct  has been
established in a criminal court of a Contracting State&T

“Article 10

“(a)  The Contracting States shall inform each other upon request of
measures taken in the impltmtntation  of this Lgretmtnt.

“(b) F.acn  Contracting State shall biannually furnish, ia  accordance vith
its national lavs,  to the Secretary-General of the United Nations, information
concerning its implewntation  of this agreement. Such information shall
includt  legislation and administrative regulations, as vell as general
information on judicial proceedings and other measures taken pursuant to such

/ . . .



law a n d  rcgulatiom. Where final coavictions  have been obtained under  lavs
vithia the scope or this Coaveatioa, iaiomstion  shdl slso be Nmished
coacemiag the case, the decisioa  sad ssactioas  imposed in so rar  as it is
aot coafidentisl  under the aatioasl lav ot the State vhich provides the
iafomst  ion.

“(c)  The Secret5ry-Cenera.l  &all  circulate a sumnary  of the information
referred to in paragraph (ii) or this article to the Contracting States.

“LTd)  The Secretary-Ceaeral shall orgsnize  periodically or at the
request of Contracting States an exchange or views smong  them on issues
relatiag to the implementation oi  this AgreementJ

“Lre)  The Secretary-Ceaeral  shsll study snd snslyse the information
provided pursuant to paragraph (ii) and submit periodically a summary of
this analysis to the Contracting StatesAT

“Article 11

“1. Contracting States shall afford oae another the greatest measure of
assistance in connexioa vith-crimiaal  investigations and proceeding5 brought
in respect of the orfences  /referred to in article g /?thia  the scope of
this Convention vhether  coatted  by natural or Juridizal  persons-7, The lav
of the State requested shall apply in all cases.

“2. Mutual  assistance shall, inter alia,  include, as far as permissible
under the lav of the State requested &nd taking into account the need for
preserving the confidential nature of documents and other information
“.ransmitted to appropriate lav enforcement authorities-T:

“(a) Production of documents or other information, taking OI?  evidence
and service of docuseats,  relevant to iavestigations  or court proceedings;

“(b) Notice of the initiation and outcome of L,y  public7  cririnsl
proceedings concerning sn offence referred to in article 1, to other
Contracting States vhich may  have Jurisdiction over the ssme offence
according to article 4.

“3. Contracting States shall upon request enter into negotiations tovards
the conclusion cf  bilateral agreements with each other to facilitate-the
provision of Judicial assistance in accordance vith this article. /Such
agreements shsll,  inter alia,  make  provision ror  the taking of evidgnce  and
conduct of interviews under the lav  of the Contracting States17

“4. The provisions of this article shsll not arfect obligations under EI?~
other treaty, bilateral or multilateral, which governs or vi11  govern in
vhole  or in part mutual assistsace  in criminal matters.

/ . . .
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“Article 12

“1. The ofleacts reierrcd  to ia article 1 shall be deemed to be included as
extraditable orfences  in any extradition treaty existing bttvttn Contracting
States. Contracting States urdertakt  to include the  said orrtnces  an
extraditable offences in every extradition treaty to be concluded between
them.

“ 2 . Ii a Contracting State which makes  extradition conditiond on the
existence of a treaty receiver a request for extradition from m-other
ContracJinJ  State with vhich it has no extradition treaty, it f~msy  at its
option/ Lshal&T  consider this Convention as the legal  basis for extradition
in respect of the orrtnct. Extradition shsll be subJtct  to the other
conditions provided by the lav  of the requested State.

“3. Contracting States which do not nakt  extradition conditional on the
existence of a treaty /FhallT  &y  at their optionn recognize the offence as
an extraditable orrtncc  betceen  themselves subject to the conditions provided
by the law of the requested State.

“4.  The offtnct  shall be treated, for the purpose of extradition between
Contracting States, as ii it had been comxitttd  not only in the place in
which it occurred but also in the territories of’ the States required to
establish tht jurisdiction in accordance with article 4, paragraph 1.

“SmLEMENT  GF DISPUTES

“Article 13 m

“(a) Any dispute betvctn Contracting States concerning the inttrprttntion
or application of this Agrtentnt shall be settled by bilateral consultations
unless it is freely and mutually agreed by all States concerned that other
peaceful wasurts be sought on the basis of sovereign equality of States.

“Lrb) Any dispute between Contracting States concerning the
interpretation or application of this Agreement which cannot be  settled
through bilateral consultations, shall, at the request of tither Contracting
State bt submitted to an ad hoc arbitral tribunal ror  settlement in
accordance with the applixprinciples and rules or public international
law27

/ . . .



“ENTRY INTO  mtcE

“&try  into force of the Aurttwnt

“Articlt  14 &T

nAlt  trnat ivt 1

m(a)  This Jgrttment  shall enter into fbrct  /TO days7  after the  rtccipt
sitory  of the Xth instrument of ratifiycationy  &ctptanct  or

“Alternative 2

“h-  respect  of article3 *a’ to ‘II*, this Agreement shall enter into
force &I  dayg  after the receipt by the deparitory  of the  Xth instrument of.
ratificatioo,  LTcceptance  or approvsl7  or accession. In reqect  of
articles ‘0’  to ‘2’ this Agreement
t& receipt by the ieyository  of the

chall enter into force /JO days7  after
‘X l Yth’ instrument 07 ratifTcation,

Lacctptance  or approval7 or accession.

“(b)  The depo31‘to r y for this Agreement shall be the Secretary-General
of the United Nations.

“Reservation3

“Article 15 &7

“(a) Any Contracting State may at the time of its signature, _
ratification, &ceptanct  or approvLL7  or accession, enter /a/ -xzervation/s/-
with respect to the folloving  articles:

“(b) . . .

“(cl  . . .

“(d)  No reservation shall be permitted in respect of any provision3 of
this Agreement other than those rtrcrred  to in paragraph 1 of this article.

“(t) Any reservation entered at the time Ef signature shall be  subject
to confirmation at the time of ratification, /-acceptance  or approvag  or
accesrion.

“(I) The entry and confirmation of auy  reservation in accordance vith
paragraphs (a) aod (t) respectively of this article shall be communicated in
writing to the  depsitory.

“(6)  A reservation shall take  efrt:t  from the time of the entry into
force of the present Agreement With  respect to the reserving State.”

7. Reservations vere made by the representatives of the Ftdtrd Republic of
Germany with  regard to the “othtr business trsnaactionr”,  io the definition of

/ . . .
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“iatcmatioaal  commercial  transactions” and by Japan vith  regard to article b,
paragraph 1 (a). With regard to article k, paragrapch  1 (c), it vas agreed that
at a later stage the Yorking Group vould decide vhether the term “national” in
that paragraph included Juridical persons as vell as natural persons and, if it
did, vhat  criteria vere to be used to determine their nationality.

8. Another  rerervation  vas made by the representatives of the Federal Republic
of Germany and the United Kingdom vith regard to the deleticn of the vords
wof  a Contracting State” in the definition of the term “public orricial”  contained
in a r t i c l e  2 .

B. Consideration of proposals and options other than an
international agreement to combat corrupt  practices

9. This agenda item t-as  discussed by the Working Group at one informal meeting
and at the 38th meeting, on 13 March 1978.

10. At the 38th meeting,  the representative of Colombia, speaking or. behalr  of
the Group of 77. stated that the Group attached equal importance to parts A and B

‘: of document E/6006 and that both parts deserved l qusl treatment. Recalling
/ paragraph 3 of Economic and Socid  Council resolution 2041  (LXI), the

representative of Colombia reaffirmed the position of the Group of 77 that the
rormulation of a code  of conduct by the  Couzaission  on Transaational  Corporations
should be accorded the highest priority.

11. The Working Group discussed the item further at its k6th meeting, on
17  April 1978, using as a basis pan B of document E/6006, entitled “Other relevant
propssls  and options”, 2/ vhich  it agreed should be included in the body of’ the
present report as follows:

“PART B

“OTHER RELEVABT  PROPOSALS AND OPTIONS

“1  . In paragraph 1 of resolution 2041  (LXI)  the Economic and Social Council
had also invited the Ad Hoc Intergovernmental Working  Group to include in its
rtwrt ‘s*lch other relevant propsals  and options as the Vorking Group my
decide to submit’.

n2. In the course of the sessions of the Working Group, many delegations
stressed the importance of devoting equal emphasis to the two aspects of its
mandate  contained in pragraph  1 or the Economic and Social Council
r e s o l u t i o n  2Okl  (LXX). The Workinu  Croup accordingly decided to consider

g/ Several representatives pointed out that this question had not been
discussed at the fourth and rifth sessions.

/ . . .
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5imultmeOusly  the scope and content Of a possible international agreement to
prevent and eliminate illicit paysbents, in vhattvtr form, in connerion with
international cossxrcial  trsnsactions  as vtll as other relevant proposals  and
options,

“3. During its third session the Working Group also discussed the relevant
proposals and options contained in paragraphs 106-123  entitled “MaJor  issues
to be considered in the examination of ttt  problem of corrupt practices, in
particular tr;ibery,  in international commercial transactions by transnational
and other corporations, their intermediaries and others involved” (E/AC.64/7).
They included the drafiing of a swdtl  national lav; the adoption of voluntary
guidelines by enterprises snd professional  associations or other international
organizations; the adoption of codts.of conduct by intergovernmental
organizations; unilateral national action and other forms of international
action.

“4 In the course of its consideration of the scope and content of sn
iniernational  agreement, the Working Group also decided that some of the
itens  contained in part A’ Lcf  document E/60067 should be trsnsferrtd  to
part B for further consideration. The items-in question related to:

“(a) The elimination of tsx shelters;

“(b) Disclosure by ptiblic  officials of their net vorth;

“(c) Other corrupt practices.

The h’orking  Group considered that these items could be dealt vith through
both national and  international action.

“National action

5. The Vorking Croup considtrcd  various forms of measures which could be
adopted  in national law to eliinatt tax shelters in respect of bribery
and illicit payments. Among the specific proposals considered were: that
home countries impost relatively high tax surcharges on the profits made from
transactions tainted vith bribery;  and that all countries adopt measures to
ensure that tax law tiiolations  involving bribery and illicit payments vcrt
treated as criminal offtnces per se.

“6. The Working Group also considered a prowsal in connexion vith  the item
on disclo~ut,  namely, that public officials be required by national lav to
discloSt  their net worth upon assumption of office, at prescribed intervals
and at the end of their tens of office.

“7. Lastly, the Working Croup considered a certification procedure in
national lav, vhich vas described in paragraph  119 of document E/AC.64/7,  by
vhich the ofricisls of all enterprises dtsling  vith any government agency
vould be  rcsrlirtd  to sign a statement stipulating that no payments, fees or

I . . .
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cratuitiea  in whatever form  were made in conncxion vith  the transaction, other
than those specifically referred  to in the contract.

“0.  Some dele:?Ations  expressed the viw that it would  bc useful for the
Uorkilq  Group to continue to examine the feasibility or elaboratinl*  the text
of A  model notional lav to deal vith the above and other related  issues.

“International action

yJ  . The  WorkiN:  Group emphasized that the vork on II  code ol conduct which  the
Collmrission  on transnational corporations vas  in the process of preparin,:
should be accorded the hirhest priority. The Workinr.  Group took note of
document E/C.10/31  on work  related to the formulation of a code of conduct,
which contained a specific item on corrupt prmtices  and also noted that some
of the other items raised issues which vere interrelated vith the existiw
item on ‘Other corrupt practices’.

“10. The need for all States to enter into appropriate bilateral  and
multilateral arranrements to prevent and eliminate other corrupt practices
vns  recofnized.“

I . . .
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XII. ORCARIZATIONOPWRK

12. The Ad Hoc Intergovernmental Workin&  Croup on the Problem of Corrupt
Practices, established by Ecoamic  and Social Couacil  resolution 2041 (LXI) and
expanded to include all interested Stater by Council resolution 2122 (LXIII),  held
its fourth and fifth scssio~s  at United Rations Headquarter8 frop  6 to 10 March and
from 3 to 14  April, respectively.

13. The following States vert rtprestnttd at both sessions: Argentina,
Australia, RelSium,  Canada, Colombia, Cuba, Denowuk,  France, Germany, Federal
Republic of, Ghana, Greece, India, Iran, Iraq, Italy, Japan, Mexico, Netherlands,
Nigeria, Noruay,  Pakistan, Philippines, Spain, Sweden, Switzerland, Thailand,
Uganda, United Kingdom of Great Dritain  and Northern Ireland, United Republic of
Cameroon, United States of America, Venezuela and Zaire.

14. Algeria,  the Holy See, Ireland, Israel, !Cenya,  the Libyan Arab Jamahiriya,
biali,  the NiSer,  the Republic of Korea, Rwanda, the Sudan and Turkey vere
represented at the fourth session; and Barbados, Brazil, the Dominican RrPublic,
Ecuador, Surinam  and Zambia  vere represented at the fifth session only.

15. In the course of the tvo sessioas the WorkinS  Group held 11 formal  meetinm
(36th~46th)  and 18 informal Ireet,inp.

16. The Working Group had before it the report of the Ad Hoc Intergovernmental
Working Croup on  its first, second, third and resumed twessions  (E/6006),
vhich  it vas agreed vm.3.d  continue to be the basic vorking  document of the Croup,
and a draft report on its fourth session (E/AC.64/L.5  and Con.l),  prel.;ved  by
the Rapporteur at the request of the Working Group.

A. Election of officers

17. At the 36th meeting,  on 6 !.iar:h  1978, the Working Group re-elected the
follotirg  officers by acclamation:

Chairman: Mr. Farrokh Parsi (Iran)

Vict-Chainnan: or. J. P. Botero  (Colombia)

Rapporteur: iir.  iiarold  E. L. Acemah  (Ueanda)

The Working Croup also elected by acclamation Professor M. R. rlok(Netherlsnds)
to replace Mr. Junichi Rakamura  (Japan) as Vice-Chaimah,  follovfn6  the latter's
resignation.

B. Adoption of the wenda  and oruanizstion Of work

18. At the same metine  the ;rOrki&  Group adopted tht follovi~,  aCendo  for its
fourth session (E/AC.64/9):
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Adoption of the c&genda  and organization or work

Consideration  of proposals and options other than  an international
agreement to combat corrupt  practices

Drarting of an international agreement to prevent sod eliminate illicit
payments in conhexion with int~rnaticnal  cocracrciol  transactions

Draft provisional wenda  for the fifth session of the ‘Jo&i%  Gmpp

Adoption of the report of the Vorking Group to the Economic  and Social
Council.

F 10. At the 39th meeting, on 3 April 1978, the Yorking  Group adopted the  followinS
; age&a for its fifth session (E/AC.64/10):

1. Opening  of the session

2. Election 0r officers

3. Adoption of the agenda and orgarlization  of work

4. Drafting Of an international agreement to prevent and eliminate illicit
payments in connexion vith international camercial  transactions

5. Consideration of proposals  and options other than an internationai
agreement to combat corrupt practices

6. Adoption of the report.

IV. ADOF’I’IO~I  OF THE RiPORT

20. At its L6th  meetinpl, on 14 April 1978, the Working Group considered the draft
report  contained in documeslts  A/Ac.64/~.6  and Add.1 and  2 and adopted it as orally

I’ amended  and revised.
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Annex I

PROPOSAL BY DENMWC  FOR AN ARTICLE ON RECORD KEEPING

Each Contracting State vi11  ensure,  under penalty of lav, that the records
of account kept by persons or companies resident or established in their territory
Give the precise identification of their operations, and particularlv  any payment
to an intermediary, relating to an inttrnational  ccmtrcitl  transaction in vhich
they take  part.

Information  about such operations shall be obtained by tht Judicial
authorities from another Contracting State in accordance vith  the provisions for
mutual judicial assistance in article 7.

I . . .
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Annex II

PROPOSAL BY JAPM  ON RECGJD  KEPPIPG

1. Each Contractixq  State shall ensure by appropriate measures that reasonably
accurate records of payments fncluding  those relating  to international C0merCh.l
transactions be maintained by all persons and entc.rprises  of its nationality
engaged in such transactions.

2. The record maintained pursuant to parqraph  1 of this article shall be made
available for the purposes of criminal investigation by its competent authorities
relat inS to the offences prwided for in article I, parsgraph  1.

/ . . .
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Annex III

DRAFT PRW4RL.E  PREPARED BY THE  SECRFTARIAT  AT THE R.EQURST
OF TNE  UOIXING  GROUP AT ITS FIFTH  SESSIOn  &/

The State Parties to this Convention,

Recalling the provisions of paragraph h (a) of General Assembly resolution
3201 IS-VI) of 1 May 1974, containing the Declaration on the Establishment of a
Rev International Ecaxsn.ic  Order, vhich provide for the regulation and supervision
of the activities of transnational corporations,

Recalling also the provisions of section V of General Assembly resolution
3202 ‘(S-VI) of 1 May 1974, containing the Programme  of Action on the Establishment
of a Nev International Econalc Order, vhich emphasize, inter alia,  tho need to
formulate. adopt and implement an international code of conduct for the owratiolr
of transnationkl  corporations designed to promote their contribution to national
developaental  goals and vorld economic arovth,  vhile controlling and elininating
their negative effects,

Recalling firther the provisions of General Assembly resolution 3281 (XXIX) of
12 December 1974,  containing the Charter of Economic Rjghts and Duties of States,
in vhich the Assembly calls upon transnational corporations to desist from operatinp
in a manner that violates the lavs  and regulations of the host States,

Convinced that corrupt practices, including bribew,  by transnational and
other corporations, their intermediaries and others involved, in violation af the
lavs  and regulations of host countries, are detrimental to a viable international
econanic  order  as vell as the national interests of host States,

Nindrul of the provisions of General Assembly resolution 3514 (XXX) of
15 December 1975, on measures against such cormpt  practices,

Determined  to eliminate and control the incidence of such practices in
international  commercial transactions by annropriate national and international
measures,

Convinced of the need to establish an international machinew to supplement
the individual efforts of the Contracting States in preventing and combating such
practices ,

Recopdzinc the  need for all States to enter into appropriate bilateral and
multilateral arrangements to prevent and eliminate other corrupt practices,

Have agreed as follovs:

21 The Draft Preamble vas  not discussed at the fifth session of the Ilorhjnc
Group.
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Annex IV

PIWOSAIS  BY PRANCE  FOR A COlM3TION  ON THE ELIMINATIOIO
O? BRIBERY IN IIITEFUUTIOHAL  COMlEfiCIU  TRANSACTIONS

Article  1

1 . Any public official snd sny  person holding elective office vho solicits  or
aeccpts  offers or promises or vko  solicits or rcccivcs &rts  or other
considerations in return for performing  or rcfraininp!  tma  the pcrfomancc  Of
an 8ct  fallix~  vithin his functions or his asploymcnt , regular or othervise,  in
conntxion vith an international cuumtrcial  transaction shall be deemed to have
cacmittcd  5 criminal offtncc.

2 . Any person who, in order to induct someone to ptrfcnn  or refrain from
the perfonnsnce  of sn  act as provided in psrsgraph  1, resorts to promises, offers,
gifts  or other considerations shall also  be deemed to have ctxnnitttd a criminal
0frtthct.

Article 2

Each Contracting State undertakes to make the offtnccs referred to in
article 1 punishable by severe penalties.

Article 3

For the purposes of this Convention:

1 . The term "public official" shall refer to any administrative, Judicial,
rilitaxy  or equivalent civil servsnt,  vhether Principal or agent, of a public
agency or of an agency sub&et  to the Jurisdiction of the public authorities, and
to sny citizen performing public functions.

2. The tens  “international commercial transaction” shall refer to MY  sale,
contract or other business transaction with a central or local service or asency
vhich  under the lavs of the State concerned is open  for competition to fortim
parsons or enterprises.

Article k

1. Each  Contracting State shall take  such measures as my be ncctssw  to
establish its jurisdiction over the offtnces  referred to in article 1 vhcn they
8rc  cccssitttd  in its territory or by one of its nationals.

2 . This Convention does  not exclude any criminal Jurisdiction exercised in
accordance vith national law.
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Article 5

A Contractinp  State shall, if it has jurisdiction under article 4 but does
not extradite the alleged  offender, be obliped, without exception whatsoever, to
submit  the case to its competent authorities for the purpose of prosecution.
Those authorities shall take their decision in the same manner as in the case ot
any ordinary offence  under the law of that State.

Article 6
.

1. The offences  referred to in article 1 shall be deened to be included as
extraditable offences in any extradition treaty existing between Contractinu
States. Contracting  States undertake to include the said offence as extraditable
offences  in every extradition treaty  to be concluded between them.

2. If a Contrastina  State which makes e.xtradition  conditional on the
existence of a treaty receives n requert for extradition frcns  another Contractk
State vith which it hat no extradition treaty, it shall consider this Convention
as the le.@ basis for extradition in respect of’ the offence. Extradition shall
be subject to the other conditions provided by the law of the requested State.

3. Ccntractinc  States vhich do not make extradition conditional on the
existence of a treaty shall recognize  the otfence as an extraditable offence
between themselves subJect to the conditions provided by the lav of the requested
State.

4. The offencc shall be treated, for the purpose of extradition between
Ccntracting  States, as if it had been committed not only in the place in vhich it
occurred but also in the territories of the States reauired to establish their
Jurisdiction in sccordance  with article b, wrapam  1.

Article 7

1. Contracting States shall afford one another the Greatest measure of
assistance in connexion with criminal proceedings  brow,ht in respect of the
offences referred to in article 1. The law of the State requested shall apply
in all cases.

2. The provisions of paragraph 1 of this article shall not affect obligations
under any other treaty, bilateral or multilateral, which aovems  or vi11  p;ovem,
in whole or in part, mutual assistance in criminal matters.
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