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Preface

I welcome this volume of the Digest of United States Practice in
International Law for the calendar year 2003, following the suc-
cessful publication of the volumes for 2000, 2001, and 2002 and,
most recently, 1989-1990. We await the volumes for 1991-1999
with anticipation, and the regular publication for the calendar
year 2004 and all subsequent years.

The Institute is very pleased to work with the Office of the
Legal Adviser to make these volumes available for the use of the
international legal community.

Don Wallace, Jr.
Chairman
International Law Institute
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Introduction

It is with great pride and pleasure that I write to introduce the
annual edition of the Digest of United States Practice in Inter-
national Law for 2003.

The year 2003 witnessed a number of significant developments
in the field of international law. The military campaign to oust
Saddam Hussein and his regime in Iraq and the continuing effort
to locate Osama bin Laden and his supporters gave rise to many
important legal issues, including those related to the lawful use of
force, the response to international terrorism, and compliance with
international humanitarian law. Beyond Iraq and Afghanistan, of
course, many other situations affecting international security and
stability generated complicated and sensitive issues for the world
community and its lawyers. The continuing conflict in Israel, Gaza,
and the West Bank; North Korea’s efforts to produce nuclear
weapons; and evolving situations in Sierra Leone, Burma, and
Libya are a few examples.

The year was also marked by a series of significant cases and
decisions in domestic courts and international tribunals related to
international law and practice. The International Court of Justice
in The Hague handed down its decision on preliminary measures
in the Avena case brought by Mexico under the Vienna Convention
on Consular Relations, as well as its judgment in the Oil Platforms
case (Iran v. United States). By agreement the Lockerbie case
(Libya v. United States) before the ICJ was discontinued. Ongoing
litigation in our domestic courts concerned fundamental issues
arising under two important U.S. statutes, the Alien Tort Statute of
1789 and the 1976 Foreign Sovereign Immunities Act. Other cases
began to address issues related to the status and rights of detainees
in Guantanamo and the United States. Significant decisions were

XXV
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rendered in several cases by NAFTA tribunals. And the United States
made several major submissions in government-to-government and
interpretative cases pending before the Iran-United States Claims
Tribunal. We were also active in bringing and defending claims
under the dispute resolution mechanisms of the WTO.

The Digest documents important aspects of these and many
other notable developments in our courts and legislatures, in
domestic litigation, and in non-confrontational contexts, as well
as U.S. positions and actions in international fora, concerning
consular and diplomatic privileges and immunities, environmental
protection, resolution of investment disputes, treaty practice, private
international law, international organizations, cultural property,
human rights and refugee protection, trade and investment, law of
the sea, international claims and state responsibility, and inter-
national crime, among other subjects. The range of topics addressed
in this Digest is broad indeed.

This is the fifth volume to be published since we resurrected
the Digest project in 2001. During this short period, our co-editors
have prepared and published volumes covering 1989-90, 2000,
2001 and 2002, and are now on the verge of completing the
multi-volume set covering 1991-1999, when publication of the
Digest was suspended. Like its predecessor volumes, the current
Digest reflects the continuing commitment of the Office of the
Legal Adviser to provide current information and documentation
reflecting our practice in various arenas of international legal
endeavor.

This series continues, of course, a long and distinguished
tradition of publication that extends as far back as 1877, when
John Cadwalader, Assistant Secretary of State, produced his one
volume Digest of the Published Opinions of the Attorneys-General,
and of the Leading Decisions of the Federal Courts, with Reference
to International Law, Treaties and Kindred Subjects. Subsequent
versions were published by Dr. Francis Wharton (A Digest of the
International Law of the United States Taken from Documents
Issued by Presidents and Secretaries of State, 3 volumes, 1886);
John Bassett Moore (A Digest of International Law as Embodied
in Diplomatic Discussions, Treaties and Other International
Agreements, International Awards, the Decisions of Municipal
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Courts and the Writings of Jurists, 8 volumes, 1906); Judge Green
Haywood Hackworth (Digest of International Law, 8 volumes
covering 1906-1940); and Marjorie Whiteman (Digest of
International Law, 15 volumes, covering 1940-1969). The Office
of the Legal Adviser continued this tradition in annual Digest
volumes beginning in 1973 under the editorship of Arthur Rovine
and, later, Marion Nash Leich, shifting to a cumulative approach
for the years 1981-1988.

The structure and organization of the current volume is not
significantly changed from the 2002 Digest. As before, we continue
to seek to include documents prepared by other departments and
agencies of the United States Government in order to make this
volume as comprehensive and useful as possible. We continue our
efforts to make the full text of documents retrievable by electronic
means when only excerpts have been included here and the texts
are not otherwise readily accessible. Comments and suggestions
from readers are always welcome to assist in this effort.

The Digest remains, in the truest sense, a collaborative under-
taking involving the sustained effort of many dedicated members
of the Office of the Legal Adviser. Among the many volunteers
whose significant contributions to the current volume deserve to
be acknowledged are Damir Arnaut, Gilda Brancato, Hal Burman,
Hal Collums, Katherine Gorove, Duncan Hollis, Andrew Keller,
Melanie Khanna, Jeff Klein, Richard Lahne, Mary McLeod, Steve
McCreary, David Newman, Ash Roach, Heather Schildge, George
Taft, John Schnitker, and Wynne Teel. We particularly thank our
former student intern Anna Conley, now in private practice, for
volunteering to draft the international civil litigation section of
Chapter 15. Once again, a very special note of thanks goes to the
Office’s Assistant Law Librarian, Joan Sherer, whose technical
assistance is invaluable. Staff support from intern Ryika Hooshangi
and paralegal Tricia Smeltzer has been essential. The co-editors of
the Digest, Sally Cummins and David Stewart, continue to bring
commendable enthusiasm, leadership, guidance, and stamina to
this monumental project. They have been the real stars of this
project for the last four years.

Our collaboration with the International Law Institute con-
tinues to be the cornerstone of this effort. The Institute’s Director
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of Publishing, Peter Whitten, and its Chairman, Prof. Don Wallace,
Jr., again have our sincere thanks for their superb support and
guidance.

William H. Taft, IV
The Legal Adviser
Department of State
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With this Digest of United States Practice in International Law
for calendar year 2003, we are pleased to publish the fifth volume
in the series since we resumed publication with Digest 2000. As
this volume goes to press, we are also in the final stages of preparing
the manuscript for the 1991-1999 cumulative digest. That multi-
volume set, together with the 1989-1990 volume published in
2002, will complete coverage of the period when publication of
the Digest was suspended.

We want to add our thanks to those of the Legal Adviser
for the assistance of those in the Office of the Legal Adviser and
from other offices and departments in the U.S. Government who
made this cooperative venture possible. Once again, we thank our
colleagues at the International Law Institute, Peter B. Whitten and
Professor Don Wallace, Jr., for their valuable support and guidance.

This volume continues the organization and general approach
adopted for Digest 2000. In order to provide broad coverage of
significant developments as soon as possible after the end of the
covered year, we rely in most cases on the text of relevant docu-
ments introduced by relatively brief explanatory commentary to
place the document in context.

Each year we refine the organization and presentation based
both on the nature of the materials to be covered in the volume
and on experience from the previous year. Our general practice is
to limit entries in each annual Digest to material from the relevant
year, leaving it to the reader to check for updates, particularly in
court cases. In this 2003 volume we are making an exception to
that rule to note certain significant rulings by the U.S. Supreme
Court as this volume went to press. The substance of relevant
2004 Supreme Court decisions will still, however, be addressed in
Digest 2004.

XXIX
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As in previous volumes, our goal is to assure that the full texts
of documents excerpted in this volume are available to the reader
to the extent possible. Many documents are available from multiple
public sources, both in hard copy and from various online services.
A number of government publications, including the Federal
Register, Congressional Record, U.S. Code, Code of Federal
Regulations, and Weekly Compilation of Presidential Documents,
as well as congressional documents and reports and public laws,
are available at www.access.gpo.gov. We draw your attention
to two specific sites: Senate Treaty Documents, containing the
President’s transmittal of treaties to the Senate for advice and con-
sent, with related materials, are available at www.gpoaccess.gov/
serialset/cdocuments/index.btml. Senate Executive Reports, con-
taining, among other things, the Senate Committee on Foreign
Relations reports of treaties to the Senate for vote on advice and
consent, are available at www.gpoaccess.gov/serialset/creports/
index.html. In addition, the Library of Congress provides extensive
legislative information at http://thomas.loc.gov. The government’s
“official web portal” is www.firstgov.gov, with links to a wide
range of government agencies and other sites; the State Depart-
ment’s home page is www.state.gov. While court opinions are
most readily available through commercial online services and
bound volumes, some materials are available through links to
individual federal court web sites provided at www.uscourts.gov/
links.html. The official Supreme Court web site is maintained at
WWw.supremecourtus.gov.

For many documents we have provided a specific internet cite
in the text. We realize that internet citations are subject to change,
but we have provided the best address available at the time of
publication. Where documents are not readily available elsewhere,
we have placed them on the State Department website, at
www.state.gov/s/l/c8183.htm. We apologize for the recent delay
in keeping that site up to date occasioned by meeting statutory
requirements for document preparation for government websites.

Selections of material in this volume were made based on
judgments about the significance of the issues, their possible
relevance for future situations, and their likely interest to scholars
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and other academics, government lawyers, and private practi-
tioners. We welcome suggestions from readers and users.

Sally J. Cummins
David P. Stewart






CHAPTER 1

Nationality, Citizenship and Immigration

A. NATIONALITY AND CITIZENSHIP

a.

Child Citizenship Act
Age limitation for gaining citizenship

On April 7, 2003, the U.S. Court of Appeals for the Seventh
Circuit concluded that persons who were 18 years old or
over when the Child Citizenship Act of 2000 was enacted
did not benefit from its provisions regarding acquisition of
U.S. citizenship by children born outside the United States
of non-U.S. citizens. The court of appeals let stand a decision
of the Board of Immigration Appeals (“BIA”) that petitioner
was a removable alien. Gomez-Diaz v. Ashcroft, 324 F.3d 913
(7" Cir. 2003). Petitioner in the case argued that he was a
citizen of the United States pursuant to the act despite the
fact that he was an adult on its effective date. The Seventh
Circuit rejected Gomez-Diaz’ argument:

The Child Citizenship Act of 2000, Pub. L. No. 106395,
114 Stat. 1631, revised the manner in which children of
non-citizens born outside the United States are eligible
to become U.S. citizens. The CCA amended section 320
of the INA to grant automatic United States citizenship
to children who are born outside of the United States
when all three of the following conditions have been
fulfilled:
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(1) At least one parent of the child is a citizen of the
United States, whether by birth or naturalization.
(2) The child is under the age of eighteen years.

(3) The child is residing in the United States in the
legal and physical custody of the citizen parent
pursuant to a lawful admission for permanent
residence.

8 U.S.C. § 1431(a). Section 104 of the new law provided
that this amendment “shall . . . apply to individuals who
satisfy the requirements of section 320. .., as in effect
on [the new law’s] effective date [February 27, 2001].” . ..

b. Effect of citizen-grandparent death

The Immigration and Nationality Act (“INA”) § 322(a)(2) (B)
provides that the alien child of a U.S. citizen may acquire U.S.
citizenship if the child also “has” a U.S. citizen grandparent
who meets certain physical presence requirements. On
April 17, 2003, the Bureau of Citizenship and Immigration
Services, U.S. Department of Homeland Security (“BCIS"),
issued guidance on the ability of an alien child to satisfy
citizenship eligibility requirements based on citizenship of a
grandparent even if the grandparent is deceased.

The full text of the guidance, excerpted below, is
available at  http://uscis.gov/graphics/lawsregs/handbook/
PolMemo9g4pub.pdf.

INA Section 322 provides for the expedited naturalization of the
alien child of a citizen, if the alien child is “residing outside of
the United States” and meets the relevant requirements of
Section 322. One requirement is that the citizen parent must have
“been physically present in the United States or its outlying
possessions for a period or periods totaling not less than five years,
at least two of which were after attaining the age of fourteen

years.” INA § 322(a)(2)(A), 8 U.S.C. § 1433(a)(2)(B). If the
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citizen parent cannot meet this requirement, the alien child may
still qualify if the citizen parent’s own citizen parent can meet
the physical presence requirement. Id. § 322(a)(2)(B), 8 U.S.C. §
1433(a)(2)(B).

The question has arisen whether the citizen parent’s citizen
parent must be alive in order for the alien child to qualify for
naturalization under Section 322. ...

Effective immediately, [a]ssuming an alien child meets all other
requirements of Section 322, an alien child remains eligible after
the death of the citizen parent’s own citizen parent, so long as the
citizen parent’s own citizen parent met the physical presence
requirement in Section 322(a)(2)(B) at the time of death.

c. Children born out of wedlock

On September 26, 2003, the BCIS issued guidance on the
eligibility of children born out of wedlock for derivative U.S.
citizenship under §§ 320 and 322 of the INA.

The full text of the guidance, excerpted below, is
available at  http://uscis.gov/graphics/lawsregs /handbook/
PolMemo98pub.pdf.

Section 320 provides for automatic citizenship of the alien child
of a citizen, if the alien child is residing in the United States and
meets the relevant requirements of Section 320. INA Section 322
allows for the naturalization of a child of a citizen who regularly
resides outside the United States. The child must meet the definition
of “child” found in Section 101(c)(1) of the Act or the requirements
applicable to adopted child under INA Section 101(b)(1). The
child must have at least one United States citizen parent, whether
by birth or naturalization.
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... Assuming an alien child meets all other requirements of
Section 320 and 322, an alien child who was born out of wedlock
and has not been legitimated is eligible for derivative citizen-
ship when the mother of such a child becomes a naturalized
citizen.

2. Waiver of oath of allegiance requirement for naturalization

On June 30, 2003, BCIS issued a memorandum setting forth
procedures to implement § 1 of Pub. L. No. 106—448, 114
Stat. 1939 (2000). Section one amended § 337 of the INA to
provide for a waiver of the oath of renunciation and allegiance
for the naturalization of aliens having certain disabilities
and, in cases in which a waiver is granted, to deem the
attachment requirement of § 316 of the INA to have been
met. Prior to the amendment, enacted November 6, 2000,
certain aliens with disabilities could not become U.S. citizens
because they could not personally execute the oath of
allegiance required by INA § 337 and there was no statutory
provision for waiver of the oath requirement. (Because the
oath is a fundamental and essential part of the naturalization
process, it was not subject to the reasonable accommodation
provisions of § 504 of the Rehabilitation Act.) As explained
in the memorandum,

...[tlo fulfill the oath requirement [for naturaliza-
tion], an applicant must understand that he or she is
(1) becoming a citizen of the United States, (2) foreswear-
ing allegiance to his or her country of nationality, and
(3) personally and voluntarily agreeing to a change in
status. Certain disabled applicants were precluded from
naturalization because they could not personally express
intent or voluntary assent to the oath requirement.

To remedy this problem, Public Law 106—448 . ..
authorizes the Attorney General to waive the attach-
ment requirement under section 316(a) and the oath
requirement under section 337 of the [Immigration
and Nationality] Act for any individual who has a
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developmental or physical disability or mental impair-
ment that makes him or her unable to understand, or
communicate an understanding of, the meaning of the
oath. . ..

The procedures require submission of a written medical
evaluation of the applicant and permit, in certain circum-
stances, a designated representative to complete the
naturalization examination on behalf of a disabled applicant.
The full text of the memorandum is available at http://
uscis.gov/graphics/lawsregs/handbook/PolMem96Pub.pdf.

3. Revocation of U.S. Citizenship
a. Office of Special Investigations: cooperation with Belarus

On January 21, 2003, the Office of Special Investigations,
U.S. Department of Justice, announced the signing of the
Memorandum in Cooperation between the Department and
the Prosecutor’s Office of the Republic of Belarus in the
investigation of World War Il-era Nazi cases.

The press release, excerpted below, is available at
www.usdoj.gov/opa/pr/2003/January/o3_crm_o026.htm.

... The Memorandum will enable the Justice Department Criminal
Divsiion’s office of Special Investigations (OSI) to gain long-
sought access to captured Nazi documents and other evidence in
Belarus.

OSI is the Justice Department unit responsible for identifying,
investigating, and taking legal action to denaturalize and deport
former participants in Nazi persecution living in the United States.
Seventy-one individuals who assisted in Nazi persecution have
been stripped of U.S. citizenship and 57 such persons have been
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removed from the United States since OSI began operations in
1979. In addition, more than 160 suspected Nazi persecutors have
been blocked from entering the country.

b. Ineligibility under Displaced Persons Act

In United States v. Dailide, 316 F.3d 611 (6™ Cir. 2003), the
U.S. Court of Appeals upheld a decision by the U.S. District
Court for the Northern District of Ohio denying collateral
challenges to that court’s order of January 29, 1997, revoking
Dailide’s citizenship and canceling his certification of natural-
ization. 953 F. Supp. 192 (N.D. Ohio 1997). Dailide was
a former member of the Lithuanian Saugumas, a police
organization that aided the Nazis in exterminating the Jewish
population of Vilnius during World War Il. As explained in
the Sixth Circuit opinion,

... Dailide’s immigration process, like that of all aliens
seeking entry in 1950, consisted of three steps. First,
he had to qualify as a refugee with the International
Refugee Organization (IRO). . .. Second, he had to receive
a determination of displaced person status from the
Displaced Persons Commission (DPC). Finally, he had
to apply for and receive a visa from the United States
Department of State. ... Once lawfully admitted under
a visa, he could apply for naturalization after five
years.

In response to a questionnaire in applying for displaced
person status, Dailide stated that he had been a “practitioner
forester” during the war and that he had never been a
member of a police service.

Count | of the complaint charged Dailide with “assisting
in persecution,” in violation of the Constitution of the IRO
and Count IV charged him with material misrepresentation,
in violation of the Displaced Persons Act of 1948, Pub. L.
No. 80-774, 62 Stat. 1009, as amended, June 16, 1950, Pub.
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L. No. 81-555, 64 Stat. 219 (“DPA”) and of 8 U.S.C. § 1427.
The court of appeals explained:

Section 1427 is the naturalization statute under which
Dailide was granted citizenship in 1955. It required that
all aliens first be “lawfully admitted” into the country. In
its definition of “lawfully admitted,” the DPA incorporated
the definition of “refugees and displaced persons” from
the Constitution of the IRO . . . [which] provided that the
following persons would not be eligible for refugee or
displaced persons status:

2. Any ... persons who can be shown:

a) to have assisted the enemy in persecuting civil popu-
lations of countries, Members of the United Nations; or
b) to have voluntarily assisted the enemy forces since
the outbreak of the second world war in their operations
against the United Nations.

On appeal, Dailide argued, among other things, that the
DPA did not apply to him because it expired three years
prior to his naturalization and that the district court lacked a
factual basis for its denaturalization order because of failure
to establish that he had made misrepresentations in his
application for a visa.

In affirming the district court, the Sixth Circuit found on
these two issues that the DPA applied to Dailide “because
it was in effect when he entered the country, even though
it was abrogated before he was naturalized” and that “a
finding of misrepresentation is unnecessary for revocation
of citizenship because [8 U.S.C.] § 1451 does not condition
denaturalization on misrepresentation if the certificate of
naturalization was otherwise ‘illegally procured.”” Here,
according to the court of appeals, “[t]he district court held
that, although Dailide complied with all administrative pro-
cedures, he had never been “lawfully admitted” because he
was statutorily ineligible to receive a visa in the first place
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under the DPA because of his Nazi past.” The court of
appeals agreed that, because Dailide “was not legally entitled
to a visa under the DPA when he received it, then [he] was
never “ ‘lawfully admitted’ under § 1427. Hence, citizenship
was ‘illegally procured’ under § 1451...."

Lack of voluntary expatriating act

In Breyer v. Ashcroft, 350 F.3d 327 (3d Cir. 2003), the court of
appeals affirmed a district court judgment that Breyer was
a U.S. citizen despite serving in the Death’s Head Battalion
in the Waffen SS during World War Il. The court found that
Breyer, who joined at age seventeen, was not a voluntary
member of the Nazi military unit and therefore had not
relinquished his U.S. citizenship on that basis.

The United States sought to denaturalize Breyer on the
ground that his service as an armed SS guard at Buchenwald
and Auschwitz made his citizenship illegally procured. In the
course of the litigation, which commenced in 1992, however,
the Third Circuit found Breyer to be entitled to citizenship by
birth, based on the U.S. citizenship of his mother. Breyer v.
Meissner, 214 F.3d 416 (3d Cir. 2000). The Third Circuit noted
that in 1925, at the time of Breyer’s birth, derivative citizenship
to foreign-born children was limited to those whose fathers
were U.S. citizens. Nevertheless, in 1994 the statute was
amended to grant citizenship retroactively to all foreign-born
children of U.S. citizens who had previously resided in the
United States. 8 U.S.C. § 1401. The statute did not extend
the retroactive grant to anyone who “was excluded from,
or who would not have been eligible for admission to, the
United States under the Displaced Persons Act of 1948.” In
its 2000 decision, the Third Circuit found that limitation
unconstitutional:

Because fathers were entitled to pass citizenship to
children who would be ineligible under the Displaced
Person’s Act, it was unconstitutionally discriminatory
to deny mothers the ability to pass citizenship to their
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children, even when the children would not be entitled
to naturalization.

As a result, the question presented in the 2003 decision
“was whether Breyer had lost that citizenship as a result of
his wartime activities by, in effect, voluntarily renouncing his
citizenship.” Excerpts below from the opinion provide the
Court’s analysis in concluding that he had not. Footnotes
have been omitted.

... United States citizenship obtained either by birth or legitimate
naturalization cannot be lost unless the citizen voluntarily
renounces his citizenship. Vance v. Terrazas, 444 U.S. 252, 261,
62 L. Ed. 2d 461, 100 S. Ct. 540 (1980); see also Afroyim, 387
U.S. at 268. By statute, certain expatriating acts, if proven, are
presumptively voluntary. See 8 U.S.C. § 1481(b). This presumption
may be rebutted by showing, by a preponderance of the evidence,
that the expatriating act was involuntary. Id. However, the party
claiming a loss of nationality has occurred, in this case the United
States, bears the burden of proving by a preponderance of the
evidence that the citizen voluntarily performed the act with the
intent to relinquish his citizenship. 444 U.S. at 268; 8 U.S.C.
§ 1481(b). Evidence that the citizen voluntarily committed
expatriating acts “may be highly persuasive. .. in the particular
case of a purpose to abandon citizenship.” 444 U.S. at 261 (citing
Nishikawa v. Dulles, 356 U.S. 129, 139, 2 L. Ed. 2d 659, 78 S.
Ct. 612 (1958) (Black, ]J., concurring)).

During his service with the Waffen SS, Breyer had no knowledge
that he was a United States citizen by virtue of his mother’s
citizenship. And there is no reason that he should have known
that he might be granted citizenship retroactively more than a half
century later. Nevertheless, the previous [Third Circuit] panel
suggested that it was possible for Breyer to voluntarily renounce
his citizenship despite that lack of knowledge, if his actions
“constituted a voluntary and unequivocal renunciation of any
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possible allegiance to the United States of America.” Breyer, 214
F.3d at 431.

On remand, the District Court addressed only whether Breyer
voluntarily served in the Waffen SS after his eighteenth birthday.
Breyer joined the Waffen SS when he was seventeen years old and,
under the Nationality Act of 1940—the law governing expatriation
at the time of Breyer’s wartime activities—a citizen could not
expatriate himself by military service or oaths of loyalty before his
eighteenth birthday. Nationality Act of 1940 § 403(b), 54 Stat.
1137, 1170. Accordingly, the District Court held—and the govern-
ment does not contest—that Breyer could not have expatriated
himself by his actions before he turned eighteen. Breyer, 2002
U.S. Dist. LEXIS 17869, 2002 WL 31086985, at *14. The question
then becomes whether he had done so by voluntarily remaining
in the Waffen SS and swearing an oath of allegiance to the Third
Reich after his eighteenth birthday. The District Court concluded
that Breyer’s service was not voluntary subsequent to his eighteenth
birthday and therefore was not expatriating as a matter of law.
Id. Central to this conclusion was the District Court’s finding that
even those persons who voluntarily enlisted were obligated to
remain in the Waffen SS for the duration of the war. 2002 U.S.
Dist. LEXIS 17869, [WL] at *10.

... [I]t is clear that the District Court considered the critical
issue of whether Breyer voluntarily relinquished his citizenship by
analyzing the specific actions and circumstances related to his
service in the Waffen SS for evidence of voluntariness or intent to
abandon his United States citizenship.

Historically, mandatory military service has been treated as
presumptively involuntary. “Conscription into the Army of a
foreign government of one holding dual citizenship is sufficient to
establish prima facie that his entry and service were involuntary.”
Lebmann v. Acheson, 206 F.2d 592, 594 (3d Cir. 1953) (citing
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Perri v. Dulles, 206 F.2d 586 (3d Cir. 1953)) ... For the most
part, however, courts have made clear that this presumption of
duress can be overcome. . ..

At the same time, evidence that the claimant would have
enlisted without being required to do so can tip the balance in the
government’s favor. ... The ultimate question remains whether,
on balance, the expatriating action was voluntary, and the party
claiming loss of nationality bears the burden of proving this by a
preponderance of the evidence. 8 U.S.C. § 1481(b). ...

Breyer was not involuntarily conscripted into the Waffen SS.
The District Court found that Breyer’s enlistment was voluntary,
although he was not free to leave once he joined. Breyer, 2002
U.S. Dist. LEXIS 17869, 2002 WL 31086985, at *10. Therefore,
the critical question is whether Breyer voluntarily remained in the
Waffen SS after his eighteenth birthday. . ..

We think that Breyer’s demonstrated inability to secure release
from the Waffen SS and his subsequent desertion can be, for the
reasons discussed, sufficient to defeat the presumption that his
continued military service was voluntary.

B. PASSPORTS
1. Passport Restrictions
a. Travel to Iraq

On July 14, 2003, Secretary of State Colin L. Powell revoked
the restriction on use of U.S. passports for travel to, in, or
through Iraq. 68 Fed. Reg. 43,246 (July 21, 2003). The
restriction, originally imposed in February 1991, had most
recently been renewed on February 25, 2003, 68 Fed. Reg.
8,791 (Feb. 25, 2003) and then modified effective April 16, 68
Fed. Reg. 18,722 (Apr. 16, 2003) and again effective May o,
68 Fed. Reg. 26,371 (May 15, 2003). The restriction was
imposed and renewed “pursuant to authorities provided in
22 U.S.C. § 2113, Executive Order 11,295, and 22 CFR 51.73.”
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On December 11, 1981, pursuant to the authority of 22 U.S.C.
211a and Executive Order 11,295 (31 FR 10603), and in

The April modification was made by Secretary Powell “in
light of U.S. national interests in facilitating the provision
of humanitarian and other critical services in support of the
Iragi people” and exempted from the passport restriction
“certain persons providing humanitarian and other critical
services in support of the lIragi people.” The May 2003
modification was made to broaden further the exemptions,
again in light of the “U.S. national interest to continue to
facilitate the humanitarian and reconstructive activities taking
place in Iraq.” This modification exempted the following
categories of persons from the restriction:

(1) persons resident in Iraq since February 1, 1991;
(2) professional reporters and journalists on assignment
there; (3) persons conducting humanitarian activities, as
defined in 31 CFR Section 575.330; (4) persons conducting
activities within the scope of a U.S. Government contract
or grant, including employees of subcontractors and other
persons hired to conduct such activities; (5) personnel
of the United Nations and its agencies; [and] (6) U.S.
Government personnel on official U.S. Government
assignment in Iraq, including Members of Congress and
their staffs on official business there.

Travel to Libya

On November 17, 2003, Secretary of State Colin L. Powell
extended the restriction on the use of U.S. passports for
travel to, in, or through Libya. 68 Fed. Reg. 65,981 (Nov. 24,
2003). By its terms, the restriction will expire at midnight
November 24, 2004. At the end of 2003 the restrictions
were still in place, pending the three-month review announced
in the Federal Register notice.
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accordance with 22 CFR 51.73(a)(3), all United States passports
were declared invalid for travel to, in, or through Libya unless
specifically validated for such travel. This restriction has been
renewed yearly because of the unsettled relations between the
United States and the Government of Libya and the possibility of
hostile acts against Americans in Libya. The American Embassy
in Tripoli remains closed, thus preventing the United States from
providing routine diplomatic protection or consular assistance to
Americans who may travel to Libya.

In light of these events and circumstances, I have determined
that Libya continues to be a country “where there is imminent
danger to the public health or physical safety of United States
travellers” within the meaning of 22 U.S.C. 211a and 22 CFR
51.73(a)(3).

Accordingly, all United States passports shall remain invalid
for travel to, in, or through Libya unless specifically validated for
such travel under the authority of the Secretary of State.

... The Department of State will review this restriction every
three months while it remains in effect.

C. IMMIGRATION AND VISAS

1. Documentation of Nonimmigrants under the Immigration and
Nationality Act: Suspension of TWOV and ITI programs

On August 2, 2003, the Department of State and the
Department of Homeland Security suspended the visa
and/or passport waiver provisions of section 41.2(i) of title
22 of the Code of Federal Regulations, commonly known as
the Transit Without Visa (“TWOV”) and the International-to-
International (“ITI”) programs. 68 Fed. Reg. 46,948 and 68
Fed. Reg. 46,926 (Aug. 7, 2003), respectively. Under the
TWOV and ITI programs, passengers traveling from between
points outside the United States with a stop for transit
purposes within the United States were not required to have
a visa to enter the United States for transit purposes. The
Federal Register notice invited comments on the action. At
the end of 2003 the suspension was still in place.
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Excerpts below from the Federal Register notice explain
the action taken.

Pursuant to section 212(d)(4) of the Immigration and
Nationality Act, 8 U.S.C. 1182(d)(4)(C), the Secretary of Homeland
Security (previously the Secretary’s authority under this section
was exercised by the Attorney General) and the Secretary of State,
acting jointly, may waive the visa and/or passport requirements
for aliens proceeding in immediate and continuous transit through
the United States. Therefore, aliens from many nations who desire
to travel through the United States in transit from one country to
another without the need of obtaining a visa may do so under the
Transit Without Visa (TWOV) and International to International
(ITT) procedures permitted under the provisions of 22 CFR 41.2(i).

Why Is It Necessary To Suspend the TWOV and ITI Programs?
The waiver of passport and/or visa requirements permitted by
these programs precludes the prescreening of participating aliens
prior to their arrival at a port of entry in the United States. Because
these aliens do not have to apply for a visa and be interviewed by
a consular officer, there is no opportunity for U.S. authorities
to determine prior to their arrival at the U.S. border whether a
participating alien’s travel is legitimate and whether the alien poses
any threat to the United States. In view of the current intelligence
of a possible terrorist threat specific to these programs, the
Secretaries of State and Homeland Security have determined that
the programs immediately be suspended while they evaluate the
security risks involved in these programs over the next 60 days.
During the 60 day review period, DHS and the Department of
State will be reviewing comments and taking other steps to develop
plans that will ensure security. DHS and the Department of State
have received specific, credible intelligence, including intelligence
from the FBI and the CIA, that certain terrorist organizations
have identified the visa and passport exemptions of the TWOV
and ITI programs as a means to gain access to the United States,
or to gain access to aircraft en route to or from the United States,
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to cause damage to infrastructure, injury, or loss of life in the
United States or on board the aircraft. Consequently, upon the
signing of this rule and the signing of a similar rule by the Secretary
of Homeland Security (see the Department of Homeland Security
rule published elsewhere in this issue of the Federal Register)
the TWOV and ITI programs immediately will be suspended. The
suspension of these programs will require aliens seeking to transit
the United States to be in possession of valid passports and visas
unless the passport and/or visa requirements may be waived under
other provisions of Part 41 and such a waiver has been obtained.

2. U.S. Visitor and Immigrant Status Indicator Technology
Program

On December 30, 2003, Tom Ridge, Secretary of Homeland
Security, signed regulations to implement the U.S. Visitor
and Immigrant Status Indicator Technology program (“US-
VISIT"). 69 Fed. Reg. 468 (Jan. 5, 2004). As described in the
Federal Register, the program “is designed to improve overall
border management through the collection of arrival and
departure information on foreign visitors and immigrants
who travel through our nation’s air, sea and land ports.”
Excerpts below summarize the legal basis and legal effect
of the new regulations. Another Federal Register notice
published on the same date listed air and sea ports of entry
designated for US-VISIT inspection at the time of alien arrival,
as well as one air port and one sea port for US-VISIT
inspection at time of alien departure. 69 Fed. Reg. 482 (Jan.
5, 2004). Executive Order 13,323, of December 30, 2003,
delegating the President’s authority to promulgate the
regulations and referenced below, is available at 69 Fed.
Reg. 241 (Jan. 2, 2004).

The Department of Homeland Security (Department or DHS) has
established the United States Visitor and Immigrant Status Indic-
ator Technology Program (US-VISIT) in accordance with several
Congressional mandates requiring that the Department create an
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integrated, automated entry exit system that records the arrival
and departure of aliens; that equipment be deployed at all ports
of entry to allow for the verification of aliens’ identities and the
authentication of their travel documents through the comparison
of biometric identifiers; and that the entry exit system record
alien arrival and departure information from these biometrically
authenticated documents. This rule provides that the Secretary of
Homeland Security or his delegate may require aliens to provide
fingerprints, photographs or other biometric identifiers upon arrival
in or departure from the United States. The arrival and departure
provisions are authorized by sections 214, 215 and 235 of the
Immigration and Nationality Act (INA).

What Is the Statutory Authority for the Entry Exit System
Component of the US-VISIT Program and for the Collection of
Biometric Identifiers From Aliens?

The principal law that mandates the creation of an automated
entry exit system that integrates electronic alien arrival and depar-
ture information is the Immigration and Naturalization Service
Data Management Improvement Act of 2000 (DMIA), Public Law
106-215 (2000), 114 Stat. 339, codified as amended at 8 U.S.C.
1365a. DMIA amended previous legislative requirements for an
entry exit system that would record the arrival and departure of
every alien who crosses the U.S. borders. See section 110 of the
Illegal Immigration Reform and Immigrant Responsibility Act of
1996, Div. C, Public Law 104-208 (1996), 110 Stat. 3009-558,
codified in scattered sections of 8 U.S.C. (later amended by
DMIA). . . .

In addition, section 217(h) of the Visa Waiver Permanent
Program Act of 2000 (VWPPA), Public Law 106-396 (2000), 114
Stat. 1637, codified as amended at 8 U.S.C. 1187(h), requires
the creation of a system that contains a record of the arrival and
departure of every alien admitted under the Visa Waiver Program
(VWP) who arrives and departs by air or sea. The requirements of
DMIA effectively result in the integration of this VWP arrival/
departure information into the primary entry exit system com-
ponent of the US-VISIT program.
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In late 2001 and 2002, Congress passed two additional laws
affecting the development of the entry exit system, in part, in
response to the events of September 11, 2001. Section 403(c) of
the Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism (USA
PATRIOT Act), Public Law 107-56 (2001), 115 Stat. 353, codified
as amended at 8 U.S.C. 1379, required the Attorney General and
the Secretary of State jointly, through the National Institute of
Standards and Technology (NIST), and in consultation with the
Secretary of the Treasury and other appropriate Federal law
enforcement and intelligence agencies, and in consultation with
Congress, to develop and certify a technology standard, including
appropriate biometric identifier standards, that can be used to
verify the identity of visa applicants and persons seeking to enter
the United States pursuant to a visa and to do background checks
on such aliens. In developing the entry exit system required by
DMIA, section 414(b) of the USA PATRIOT Act directed the
Attorney General and the Secretary of State to “particularly focus
on the utilization of biometric technology; and the development
of tamper-resistant documents readable at ports of entry.” 8 U.S.C.
1365a note.

The legislative requirements for biometric identifiers to be
utilized in the context of the entry exit system were significantly
strengthened with passage of the Enhanced Border Security and
Visa Entry Reform Act of 2002 (“Border Security Act” or
EBSVERA), Public Law 107-173 (2002), 116 Stat. 553, codified
in scattered sections of 8 U.S.C. . ..

*

The US-VISIT program requirements that foreign nationals
provide biometric identifiers when they seek admission to the
United States are further supported by the Department’s broad
authority to inspect aliens contained in section 235 of the INA, 8
U.S.C. 1225. Pursuant to section 215(a) of the INA, the President
also has the authority to regulate the departure of aliens, as well
as their arrival. President Bush has issued Executive Order titled
Assignment of Functions Relating to Arrivals In and Departures
From the United States delegating his authority to promulgate
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regulations governing the departure of aliens from the United
States. In accordance with section 215 and with this new Executive
Order, the Secretary of Homeland Security, with the concurrence
of the Secretary of State, has the authority to issue this rule which
requires certain aliens to provide requested biometric identifiers
and other relevant identifying information as they depart the United
States. For nonimmigrant aliens, the Department may also make
compliance with the departure procedures a condition of their
admission and maintenance of status while in the country under
INA, section 214.

Many other provisions within the INA also support the
implementation of the US-VISIT program, such as the grounds
of inadmissibility in section 212, the grounds of removability in
section 237, the requirements for the VWP program in section
217, the electronic passenger manifest requirements in section 231,
and the authority for alternative inspection services in sections
286(q) and 235 of the INA and section 404 of the Border Security
Act. These are but a few of the most significant provisions that
support US-VISIT from among numerous other immigration and
customs statutes.

What Changes Does This Interim Rule Make?

Through an amendment to 8 CFR 235.1(d), the Department
may require aliens who are arriving at United States air and sea
ports of entry to provide fingerprints, photographs, or other
biometric identifiers to the inspecting officer. The Department
will collect fingerprints and photographs from aliens applying for
admission pursuant to a nonimmigrant visa upon their arrival at
air and sea ports of entry and upon departure if they exit through
certain locations. Departure inspection will be conducted through
pilot programs at a limited number of departure ports, identified
by notice in the Federal Register. The rule exempts: (i) Aliens
admitted on A-1, A-2, C-3 (except for attendants, servants or
personal employees of accredited officials), G-1, G-2, G-3, G-4,
NATO-1, NATO-2, NATO-3, NATO-4, NATO-5 or NATO-6
visas, unless the Secretary of State and the Secretary of Homeland
Security jointly determine that a class of such aliens should be
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subject to the rule, (ii) children under the age of 14, (iii) persons
over the age of 79, (iv) classes of aliens the Secretary of Home-
land Security and the Secretary of State jointly determine shall be
exempt, and (v) an individual alien the Secretary of Homeland
Security, the Secretary of State, or the Director of Central
Intelligence determines shall be exempt. Although the biometric
requirements in this rule will initially only apply to nonimmigrant
visa-holders who travel through designated air and sea ports, the
Department anticipates expanding the program, through separate
rulemaking to include other groups of aliens and more ports in
order to eventually have the capability to verify the identities of
most foreign national travelers through biometric comparisons as
envisioned by the USA PATRIOT Act and the Border Security Act.

At amended 8 CFR 235.1(d)(ii), the rule states that failure by
an alien to provide the requested biometrics necessary to verify his
or her identity and to authenticate travel documents may result
in a determination that the alien is inadmissible under section
212(a)(7) of the INA for lack of proper documents, or other
relevant grounds in section 212 of the Act.

New rule 8 CFR 215.8 states that the Secretary of Homeland
Security may establish pilot programs at up to fifteen air or sea
ports of entry, designated through notice in the Federal Register,
through which the Secretary may require aliens who are departing
from the United States from those ports to provide fingerprints,
photographs, or other biometric identifiers, documentation, and
such other such evidence as may be requested to determine an
alien’s identity and whether he or she has properly maintained his
or her status while in the United States.

This rule also amends 8 CFR 214.1(a) to state that if a
nonimmigrant alien is required under section 235.1(d) to provide
biometric identifiers, the alien’s admission is conditioned on
compliance with any such requirements. Similarly, if the alien is
required to provide biometrics and other information upon depar-
ture pursuant to 8 CFR 215.8, the nonimmigrant alien’s failure to
comply may constitute a failure of the alien to maintain the terms
of his or her immigration status.
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Cuba
Visas for Cuban nationals

On September 22, 2003, Adam Ereli, deputy spokesman for
the U.S. Department of State, stated that the United States
had issued “more than 20,000 immigrant visas to Cuban
nationals so far in Fiscal Year 2003.” He added:

... Under the Migration Accords with Cuba, we are
obligated to document 20,000 Cubans for travel to the
United States for permanent residence each fiscal year.
Like all our obligations, we treat this one seriously. We
are committed to migration from Cuba that takes place
only in a safe, legal, and orderly fashion. We remain
absolutely committed to protecting our nation’s borders
through a sound migration policy, and to respecting the
principles of international law.

The full text of Mr. Ereli's statement is available at
www.state.gov/r/pa/prs/ps/2003/24289.htm.

On September 30, in response to a question from the
press, the State Department called on Cuba “to allow freedom
of movement and residence within its borders and to allow its
citizens to leave and return to their country” consistent with
the UN Universal Declaration of Human Rights. The question
and the Department’s answer are set forth below and are
available at www.state.gov/r/pa/prs/ps/2003/24788.htm.

Question: What does the United States think about a statement
by Cuba’s Foreign Minister, who said that Cubans living outside
of the United States no longer need to have Cuban government
permission in order to visit the island.

Answer: We fully support the right of Cubans to travel freely to
and from Cuba. Unfortunately, the Castro regime continues to
deny Cubans this basic right. We call on Cuba to respect the
principles enshrined in the United Nations Universal Declaration
of Human Rights, to allow freedom of movement and residence
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within its borders and to allow its citizens to leave and return to
their country.

Based on the press reports we have seen concerning the Cuban
Foreign Minister’s statement, there are no practical changes in the
Castro regime’s restrictions on the rights of Cubans in America to
travel to their homeland. All those born in Cuba and now living
in the United States, who arrived after December 31, 1970, will be
required to obtain Cuban passports in order to enter Cuba. These
individuals will be treated solely as Cuban citizens and will be
subject to a range of restrictions and obligations. Cuba does not
recognize the right of the U.S. government to protect Cuban-born
American citizens traveling to Cuba and consistently refuses to
allow U.S. consular access to those arrested or detained in Cuba.

b. U.S. policy on travel restrictions and immigration

On October 10, 2003, President George W. Bush announced
new initiatives concerning Cuba policy. Among other things,
his remarks focused on tightening restrictions on travel to
Cuba and, on immigration, “working to ensure that Cubans
fleeing the dictatorship do not risk their lives at sea.”

The full text of the President’s remarks, excerpted below,
is available at www.whitehouse.gov/news/releases/2003/10/
20031010-2.html. See also fact sheet on initiatives to assist
the Cuban people, available at www.whitehouse.gov/news/
releases/2003/10/20031010-7.html.

Last year in Miami, I offered Cuba’s government a way forward—
a way forward toward democracy and hope and better relations
with the United States. I pledged to work with our Congress to
ease bans on trade and travel between our two countries if—and
only if—the Cuban government held free and fair elections, allowed
the Cuban people to organize, assemble and to speak freely, and
ease the stranglehold on private enterprise.

Since I made that offer, we have seen how the Castro regime
answers diplomatic initiatives. The dictator has responded with
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defiance and contempt and a new round of brutal oppression that
outraged the world’s conscience.

In April, 75 peaceful members of Cuban opposition were given
harsh prison sentences, some as long as 20 years. Their crimes
were to publish newspapers, to organize petition drives, to meet
to discuss the future of their country. Cuba’s political prisoners
subjected to beatings and solitary confinement and the denial of
medical treatment. Elections in Cuba are still a sham. Opposition
groups still organize and meet at their own peril. Private economic
activity is still strangled. Non-government trade unions are still
oppressed and suppressed. Property rights are still ignored. And
most goods and services produced in Cuba are still reserved for
the political elites.

Clearly, the Castro regime will not change by its own choice.
But Cuba must change. So today I’'m announcing several new
initiatives intended to hasten the arrival of a new, free, democratic
Cuba.

First, we are strengthening re-enforcement of those travel
restrictions to Cuba that are already in place. U.S. law forbids
Americans to travel to Cuba for pleasure. That law is on the
books and it must be enforced. We allow travel for limited reasons,
including visit to a family, to bring humanitarian aid, or to conduct
research. Those exceptions are too often used as cover for illegal
business travel and tourism, or to skirt the restrictions on carrying
cash into Cuba. We’re cracking down on this deception. I’ve
instructed the Department of Homeland Security to increase
inspections of travelers and shipments to and from Cuba. We will
enforce the law. We will also target those who travel to Cuba
illegally through third countries, and those who sail to Cuba on
private vessels in violation of the embargo. You see, our country
must understand the consequences of illegal travel. All Americans
need to know that foreign-owned resorts in Cuba must pay the
wages . . . of their Cuban workers to the government. A good soul
in America who wants to be a tourist goes to a foreign-owned
resort, pays the hotel bill—that money goes to the government.
The government, in turn, pays the workers a pittance in worthless
pesos and keeps the hard currency to prop up the dictator and his
cronies. Illegal tourism perpetuates the misery of the Cuban people.
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And that is why I’ve charged the Department of Homeland Security
to stop that kind of illegal trafficking of money.

By cracking down on the illegal travel, we will also serve
another important goal. A rapidly growing part of Cuba’s tourism
industry is the illicit sex trade, a modern form of slavery which is
encouraged by the Cuban government. This cruel exploitation of
innocent women and children must be exposed and must be ended.

Second, we are working to ensure that Cubans fleeing the
dictatorship do not risk their lives at sea. My administration is
improving the method through which we identify refugees, and
redoubling our efforts to process Cubans who seek to leave. We
will better inform Cubans of the many routes to safe and legal
entry into the United States through a public outreach campaign
in southern Florida and inside Cuba itself. We will increase the
number of new Cuban immigrants we welcome every year. We
are free to do so, and we will, for the good of those who seek
freedom. Our goal is to help more Cubans safely complete their
journey to a free land.

4. Haiti
a. Visa denials to certain Haitians

Section 616 of the Commerce, Justice, State Appropriations
Act for Fiscal Year 1999, Pub. L. No. 105—277, 112 Stat. 2681,
as extended and amended, prohibits the use of funds, either
appropriated or otherwise made available, to issue visas to
Haitians who have been implicated in certain politically
motivated murders, acts of violence against the Haitian
people by the Front for Advancement and Progress of Haiti
(“FRAPH?”), or the coup of September 1991. Section 616(a) (1),
as amended, applies the prohibition to “any person who
has been credibly alleged to have ordered, carried out, or
materially assisted in the extrajudicial and political killings
of” 25 named victims of presumed political murder. Section
616(b) provides an exemption to the 6161(a)(1) prohibition
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if the Secretary of State finds that the entry of a person who
would otherwise be excluded “is necessary for medical reasons
or such person has cooperated fully with the investigation of
these political murders.”

In keeping with the requirements of subsection 616(c)
of the act, Assistant Secretary of State Paul V. Kelly trans-
mitted to Congress a list of persons credibly alleged to
have ordered or carried out the political murders. The list
included persons wanted in connection with the murder of
eight of the named victims: Antoine Izmery, Guy Malary,
Father Jean-Marie Vincent, Pastor Antoine Leroy and Jacque
Fleurival, Mireille Durocher Bertin and Eugene Baillergeau,
Michel Gonzalez, and Jean-Yvon Toussaint. Mr. Kelly also
transmitted a statement that “none of the persons credibly
alleged to have ordered or carried out the extra-judicial and
political killings described in the statute applied for a visa in
2002.”

Deterring illegal migration from Haiti

In testimony dealing with U.S. policy toward Haiti before
the Senate Foreign Relations Committee on July 15, 2003,
Under Secretary of State for Political Affairs Marc Grossman
identified deterrence of illegal immigration as one of the key
parts of the administration’s Haiti policy.

Mr. Grossman'’s remarks, excerpted below, are available
at www.state.gov/p/22490.htm. A fact sheet released by the
Department of State on December 29, 2003, on deterring
illegal migration from Haiti is available at www.state.gov/r/

pa/prs/ps/2003/27567.htm.

... [I]llegal migration is an important U.S. security concern. We
want to deter illegal migration while treating migrants in a fair
and humane fashion. And we support legal migration from Haiti:
approximately 15,000 immigrant visas are issued to Haitians
every year.
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Illegal migration from Haiti is very sensitive to changes or
perception of changes in U.S. policies regarding repatriation and
parole into the community pending resolution of asylum claims.

For example, in November 1991, a month after the coup that
removed President Aristide from power, Haitians took to the
seas in an effort to reach the United States. U.S. policy at the time
was not clearly established—most were taken to Guantanamo Bay
for asylum processing but about one-third were paroled into the
U.S. The result was a wave of Haitian migrants, nearly 38,000
from the end of 1991 to June 1992. After the first President
Bush ordered the direct repatriation of boat migrants, almost all
of whom were found to be intending economic migrants, not
political refugees, the number dropped to 2,404.

We support Department of Homeland Security policies
designed to deter illegal migration from Haiti by promptly
repatriating migrants interdicted at sea who have no legitimate
fear of persecution and by detaining those who are successful in
reaching the U.S. while their claims are processed.

The Department of Homeland Security interviews all migrants,
whether interdicted at sea or detained in the U.S., who establish
a credible fear of persecution, to determine whether or not they
have a well-founded fear of persecution. People detained in the
U.S. who meet the well-founded fear threshold are granted asylum
here; those who are interdicted at sea and are found to require
protection are resettled in third countries.

These policies have been successful in deterring migrant flows,
which have leveled off to approximately 1,300 to 1,400 per year
over the past 3 years while providing protection to those who
need it.

5. Lifting of visa restrictions on Belarus

On April 14, 2003, Deputy Spokesman Reeker announced
that visa restrictions previously imposed in November 2002
on Belarus had been lifted. The basis for the changes and
remaining concerns with the human rights record of Belarus
are explained in the press statement set forth below.
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The full text of the statement is available at www.state.gov/
r/pa/prs/ps/2003/19629.htm.

The United States Government has decided in tandem with
fourteen member countries of the European Union to rescind visa
restrictions relating to Belarus.

The United States has taken this step in response to Belarus
cooperation in establishing the Organization for Security and
Cooperation in Europe (OSCE) Office in Minsk and allowing this
office to carry out its mandate. We expect the Belarus authorities to
continue this cooperation thereby ensuring the necessary conditions
for an effective and unimpeded operation of the OSCE office.

The United States and the European Union remain seriously
concerned at the continuing deterioration of democracy and respect
for the rule of law in Belarus as well as its failure to fulfill inter-
national commitments. Serious violations of human rights and
recurrent restrictions on fundamental freedoms imposed by the
Government of Belarus are in clear contradiction of internationally
accepted democratic standards.

The United States and the European Union consider the flawed
conduct of local elections on March 2, 2003, and the arrest and
imprisonment of several participants in the recent peaceful
demonstrations in Minsk as further setbacks. We have repeatedly
called on the Belarusian authorities to stop the harassment of
opposition politicians, journalists and intellectuals as well as to
improve the media situation in Belarus and to cooperate with
international organizations in accordance with their international
commitments.

The United States urges Belarus to undertake a policy of
political liberalization including respect for human rights and
religious and media freedom. Belarus must make fundamental
reforms to strengthen democratic discourse and the participation
of its citizens in the political process. The United States and the
European Union will work closely with the OSCE and other
international partners to contribute to the development of genuine
democracy and respect for human rights in Belarus. We remain
committed to providing support and assistance to Belarusian civil
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society. Substantial progress in democratic reform and respect for
fundamental freedoms and human rights will be considered by the
United States and the European Union as a new starting point for
discussions on the improvement of its relations with Belarus.

6. Termination of suspension of entry

a. Senior officials of National Union for the Total Independence
of Angola

On November 28, 2003, pursuant to the authority of § 5 of
Presidential Proclamation 7060 of December 12, 1997, 62
Fed. Reg. 65,987 (Dec. 16, 1997), Secretary of State Colin L.
Powell determined that suspension of entry into the U.S. of
senior officials of the National Union for the Total Independ-
ence of Angola (“UNITA”) and certain adult dependents was
no longer necessary. 68 Fed. Reg. 69,113 (Dec. 11, 2003).
The suspension had been put in place by Presidential
Proclamation 7060, issued pursuant to § 221(f) of the INA,
8 U.S.C. § 1182(f). The Office of the Spokesman, U.S.
Department of State, indicated that the decision was made
based on UNITA “having completed its successful transition
into a political party and the peace process in Angola having
been fully implemented.” See www.state.gov/r/pa/prs/ps/2003/
27114.htm.

b. Certain persons connected with policies impeding Burma’s
transition to democracy

On June 10, 2003, the Department of State expanded the
categories of persons whose visa applications must be
referred to the Department for review because they appear
to be subject to Presidential Proclamation 6925 of October 3,
1996, 61 Fed. Reg. 52,233 (Oct. 7, 1996). The proclamation,
issued pursuant to § 212(f) of the INA, 8 U.S.C. § 1182(f),
suspended the entry into the United States as immigrants
and nonimmigrants “persons who formulate, implement,
or benefit from policies that impede Burma’s transition to
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democracy, and the immediate family members of such
persons.” A telegram of June 10, 2003, to all diplomatic and
consular posts, stated that “individuals in the following
categories appear to be subject to 212(f) procedures by virtue
of their positions:

— Members of the State Peace and Development
Council (SPDC) (Formerly the State Law and Order
Restoration Council (SLORC)) and their immediate
families;

— Government ministers and other senior Burmese
government officials and their immediate families;

— Military above the rank of Colonel and their imme-
diate families; and

— Civil servants above the rank of Director-General and
their immediate families.

— Managers of state-owned enterprises and their
families.

The full text of the telegram is available at www.state.gov/
s/l/c8183.htm.

On September 17, 2003, the Department of State provided
guidance on the definition of “immediate family member”
for purposes of administering Presidential Proclamation 6925
with respect to Burmese visa applicants, as set forth below.

The telegram to all diplomatic and consular posts
transmitting the guidance is available at www.state.gov/s/l/
c8183.htm.

For purposes of administering the 212(f) Proclamation for Burma,
the Department has decided to consider someone to be within the
scope of the language “immediate family member” if the person
is (a) the spouse, son, daughter, brother, or sister of the principal
alien, or (b) a relative by blood or marriage, regardless of the
degree of relationship, who resides regularly in the same house-
hold with the principal alien or who is financially supported by
the principal alien.
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Immediate family members may include:

— spouses;

— children, whether by blood or adoption, minor or adult,
married or unmarried;

— spouses of married children;

— parents;

— parents of spouses;

— siblings, their spouses, and their children.

7. Timely removal of aliens

On February 20, 2003, the Office of Legal Counsel, U.S.
Department of Justice, provided guidance concerning the
timing of removal of an alien subject to a final order of removal
under section 241(a) of the Immigration and Nationality Act
(“INA™), 8 U.S.C. § 1231(a). Memorandum Opinion for the
Deputy Attorney General, Re: Limitations on the Detention
Authority of the Immigration and Naturalization Service. The
opinion explained:
These issues arose in the context of the case of a
particular alien who received a final order of removal on
October 1, 2002, and whose go-day removal period thus
expired on December 30, 2002. This alien has significant
connections to a known al Qaida operative who was
seized in Afghanistan and who is now held at the naval
base at Guantanamo Bay, Cuba. It was deemed a sub-
stantial possibility that the alien himself was a sleeper
agent for al Qaida. Insufficient information existed at
first, however, to press criminal charges or to transfer
the alien to military custody as an enemy combatant.
When it became apparent that it would be logistically
possible to remove the alien very early within the go-day
removal period to the country that had been specified
at the removal hearing (i.e., travel documents were
obtained), the question arose whether his removal could
be delayed to permit investigations concerning his al
Qaida connections to continue.
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The opinion concluded that such delay is allowed, but “only
when the delay in removal beyond the go-day period is
related to effectuating the immigration laws and the nation’s
immigration policies.” Excerpts below from the opinion set
forth the analysis as it relates to foreign policy concerns. See
also Digest 2001 at 17—18 for further discussion of Zadvydas v.
Davis, 533 U.S. 678 (2001), referred to in the opinion.

The full text of the opinion is available at www.usdoj.gov/
olc/20030pinions.htm.

Section 241(a) of the INA directs that the Attorney General “shall
remove” aliens within 90 days of the date on which they are
ordered removed. INA § 241(a)(1)(A). It also indicates, however,
that section 241 elsewhere provides exceptions to that general
rule. Id. (fn. omitted). Section 241(a)(6) on its face provides such
an exception. It states that “[a]n alien ordered removed who is
inadmissible under section 212 [1182], removable under section
237(a)(1)(C), 237(a)(2), or 237(a)(4) [1227] or who has been
determined by the Attorney General to be a risk to the community
or unlikely to comply with the order of removal, may be detained
beyond the removal period.”

The plain text of the provision expressly states, in language
indicating a grant of authority, that listed classes of aliens “may
be detained beyond the removal period.” By its terms it thus grants
the Attorney General the power to refrain from removing an alien—
and instead to keep him in detention—after the removal period
has expired. The statute does not provide any preconditions for
the exercise of this authority, other than that the alien must belong
to one of the listed categories. Thus, in the Zadvydas [v. Davis,
533 U.S. 678 (2001)] litigation the United States took the position
that “by using the term ‘may,” Congress committed to the discretion
of the Attorney General the ultimate decision whether to continue
to detain such an alien and, if so, in what circumstances and for
how long.” Brief of the United States in Ashcroft v. Kim Ho Ma,
2000 WL 1784982 at *22 (Nov. 24, 2000).
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Nothing in the Supreme Court’s decision in Zadvydas casts
any doubt on the validity of the plain-text reading of section
241(a)(6) as an express authorization for the Attorney General
to detain—and thus refrain from removing—the listed classes of
aliens beyond the removal period. The Zadvydas Court held that
it would raise serious constitutional questions for Congress to
authorize the indefinite detention of aliens falling into the listed
classes. It thus read into the statute an implicit limitation on the
allowable duration of post-removal-period detention. 533 U.S. at
689 (“the statute, read in light of the Constitution’s demands,
limits an alien’s post-removal-period detention to a period reason-
ably necessary to bring about that alien’s removal from the United
States”). The Court also implied that detention beyond the 90-day
removal period must be in furtherance of removal-related purposes,
as it stated that the reasonableness of a detention should be
measured “primarily in terms of the statute’s basic purpose, namely
assuring the alien’s presence at the moment of removal.” Id. at
699. ...

The question here is whether a[n]...exception may... be
implied under the statute that would permit the Attorney General
under certain conditions to choose to delay removal of an alien
even where it would be possible to remove him by the deadline.
It could be argued that impossibility of removal—a circumstance
beyond the Attorney General’s control—is the only circumstance
that makes it permissible for the Attorney General to fail to
accomplish removal by the 90-day mark. Such a limited exception
to the 90-day rule, however, would not be consistent with the
nature of the decisions that are entrusted to the Attorney General
under the immigration laws. Rather, a similar exception to the
90-day deadline should be understood as implicit in the statute
where the time deadline would conflict with the Attorney General’s
ability properly to enforce the immigration laws, taking into
account the full range of considerations he is charged with weighing
in accomplishing removal of an alien. The Attorney General is
charged by different provisions of section 241, for example, with
determining whether it would be “prejudicial to the United States”
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to remove an alien to the country of his choosing, see INA
§ 241(b)(2)(C)(iv), and with determining whether it would be
“inadvisable” to remove aliens to other countries designated by
the statutory decision tree, see INA §241(b)(1)(C)(iv); INA
§ 241(b)(2)(E)(vii); INA § 241(b)(2)(F). Cf. INA § 241(a)(7)(B)
(noting circumstances in which Attorney General may make a
finding that “removal of the alien is otherwise impracticable or
contrary to the public interest”). As explained above, in making
these and other similar determinations an essential part of the
operation of the immigration laws, Congress has embedded con-
siderations of foreign policy and national security in the decisions
that the Attorney General must make in accomplishing the
removal of aliens. See Zadvydas, 533 U.S. at 700-01. And even
where a specific statutory determination is not required, in any
situation involving removal of an alien with terrorist connections,
weighty considerations of foreign policy and national security
bear upon efforts to provide the fullest information possible to the
receiving country to promote both its security and the security of
the United States. At other times, the health and well-being of an
alien, including human rights that are protected by the United
States’ treaty obligations, must be considered. See, e.g., Convention
Against Torture and Other Cruel, Inhuman, or Degrading Treat-
ment or Punishment, Apr. 18, 1988, S. Treaty Doc. No. 100-20
(1988); INA § 241(b)(3)(A).

In entrusting the Attorney General with the responsibility to
make determinations that could have such serious implications,
Congress surely did not intend to require him to make deter-
minations in undue haste and without taking the necessary time
to conduct thorough investigations, seriously deliberate, confer
with other executive agencies, and make an informed decision. If
the 90-day deadline were considered an inexorable command,
however, it might require precisely such uninformed decision-
making. For example, under the decision tree provided by section
241(b), a country willing to accept a particular alien might not
be found until late in the removal period, and the Attorney
General might then be faced with deciding whether it would be
“inadvisable” to remove the alien to that particular country in
a matter of days. Where the Attorney General has such a role



Nationality, Citizenship and Immigration 33

to perform—and particularly where his decision may rest upon
grave concerns for national security—there is no reason to
understand the 90-day deadline as an overriding imperative in the
statute that may force a premature decision based on incomplete
information or lack of deliberation. Similarly, where the removal
of an alien with terrorist connections is at stake and the United
States is in the process of investigating information that, if passed
along to a receiving country, could have a profound impact on
the measures that country could take to ensure both its security
and the national security of the United States, there is no reason
for thinking that the 90-day deadline was meant to trump due
deliberation on such proper considerations under the immigra-
tion laws.

In short, in our view, Congress did not intend a rigid time
deadline to take precedence in situations where the proper
administration of the immigration laws requires additional time.
The statute gives no indication that Congress attributed any less
importance to discretionary immigration-related determinations
entrusted to the Attorney General and his designees than it did to
non-discretionary functions such as securing travel documents and
finding a country willing to accept an alien. Thus, in our view, the
Attorney General is not rigidly bound by the 90-day requirement
even in situations where it theoretically would be possible to remove
an alien and a foreign country has already signaled its willingness
to accept him.

D. ASYLUM AND REFUGEE STATUS AND RELATED ISSUES
Temporary Protected Status Program
a. Extension of designation
During 2003 a number of designations under the Temporary
Protected Status (“TPS”) Program were extended for 12—

18 months. TPS beneficiaries are granted a stay of removal
and work authorization for the designated TPS period and
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for any extensions of the designation. For example, on July 9,
2003, the Secretary of the Department of Homeland Security
issued the Notice of Extension of Designation of El Salvador
under TPS, extending the designation for eighteen months,
from September 9, 2003, to March 9, 2005. 68 Fed. Reg.
42,071 (July 16, 2003). The Federal Register notice explained
the legal basis for the extension as excerpted below (internal
headings omitted).

On March 1, 2003, the functions of the Immigration and
naturalization Service (Service) transferred from the Department
of Justice to the Department of Homeland Security (DHS) pursuant
to the Homeland Security Act of 2002, Public Law 107-296. The
responsibilities for administering the TPS program held by the
Service were transferred to the Bureau of Citizenship and Immigra-
tion Services (BCIS) of the DHS.

Under section 244 of the Immigration and Nationality Act
(Act), 8 U.S.C. 1254a, the Secretary of DHS, after consultation
with appropriate agencies of the Government, is authorized to
designate a foreign state or (part thereof) for TPS. The Secretary
of DHS may then grant TPS to eligible nationals of that foreign
state (or aliens having no nationality who last habitually resided
in that state).

Section 244(b)(3)(A) of the Act requires the Secretary of DHS
to review, at least 60 days before the end of the TPS designation
or any extension thereof, the conditions in a foreign state designated
under the TPS program to determine whether the conditions for
a TPS designation continue to be met and, if so, the length of
an extension of TPS. 8 U.S.C. 1254a(b)(3)(A). If the Secretary
of DHS determines that the foreign state no longer meets the
conditions for TPS designation, he shall terminate the designa-
tion, as provided in section 244(b)(3)(B) of the Act. 8 U.S.C.
1254a(b)(3)(B). Finally, if the Secretary of DHS does not determine
that a foreign state (or part thereof) no longer meets the conditions
for designation at least 60 days before the designation or extension
is due to expire, section 244(b)(3)(C) of the Act provides for an
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automatic extension of TPS for an additional period of 6 months
(or, in the discretion of the Secretary of DHS, a period of 12 or
18 months). 8 U.S.C. 1254a(b)(3)(C).

On March 9, 2001, the Attorney General initially designated
El Salvador under the TPS program for a period of 18 months
based upon a series of severe earthquakes that caused numerous
fatalities and injuries and left 1.6 million people (over one-quarter
of the country’s population) without adequate housing. 66 FR
14214. Following the initial designation, the Departments of Justice
(DQJ) and State (DOS) kept a close watch over the progress of
reconstruction in El Salvador. Given the amount of reconstruction
necessary, the Attorney General extended the El Salvador TPS
designation on July 11, 2002 (67 FR 46000).

After the extension of El Salvador’s TPS designation on July 11,
2002, DHS and DOS have continued to monitor the conditions in
that country. Prior to making his decision to extend the El Salvador
TPS designation, the Secretary of DHS consulted with relevant
government agencies to determine whether conditions warranting
the TPS designation continue to exist in El Salvador.

Although El Salvador has made progress in its post-earthquake
reconstruction effort, much work remains. (DOS Recommendation
(April 13,2003)). As of April 2003, only one-third of the 170,000
homes destroyed by the earthquakes had been replaced. Id. More
than three-quarters of the damaged roads still need repair. Id.
As of February 2003, some rural health clinics have been rebuilt,
but construction had not begun on other major health facilities.
(BCIS Resource Information Center (RIC) (May 7, 2003)). The
RIC reports that, in February 2003, the majority of damaged or
destroyed schools targeted for reconstruction by USAID were still
in the design phase. 1d.

The economy of El Salvador is not yet stable enough to absorb
returnees from the United States should TPS not be extended.
(DOS Recommendation). Returning Salvadorans would tax an
already overburdened infrastructure that is currently incapable of
providing for them at home. Id. A large number of returnees from
the United States would not be able to find jobs or possibly housing,
creating social unrest and exacerbating a critical crime situation
and already dismal living conditions. Id. An extension will allow
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the approximately 290,000 Salvadorans now with TPS to remain
in the U.S. and continue sending home remittances, which have
proven helpful in the recovery process. Id.

Based upon this review, the Secretary of DHS finds that the
conditions that prompted designation of El Salvador under the
TPS program continue to be met (8 U.S.C. 1254a(b)(3)(C)). There
continues to be a substantial, but temporary, disruption of living
conditions in El Salvador as a result of environmental disaster,
and El Salvador continues to be unable, temporarily, to handle
adequately the return of its nationals (8 U.S.C. 1254a(b)(1)(B)(i)-
(i1)). On the basis of these findings, the Secretary of DHS concludes
that the TPS designation for El Salvador should be extended for
an additional 18-month period.

Other extensions during 2003 were based on disruption from
1997 volcanic eruptions (Montserrat, 68 Fed. Reg. 39,106
(July 1); aftermath of severe flooding and mudslides caused
by Hurricane Mitch in 1999 (Nicaragua, 68 Fed. Reg. 23,748
and Honduras, 68 Fed. Reg. 23,744 (both May 5)); and
ongoing armed conflict that would pose a serious threat to
the personal safety of returning nationals (or aliens having
no nationality who last habitually resided in the country)
(Somalia, 68 Fed. Reg. 43,147 (July 21); Liberia, 68 Fed. Reg.
46,648 (Aug. 6); Burundi, 68 Fed. Reg. 52,405 (Sept. 3) and
Sudan, 68 Fed. Reg. 52,410 (Sept. 3)).

b. Termination of designation

On January 27, 2003, the Immigration and Naturalization
Service announced the termination of the designation of
Angola under the TPS program, based on a determination
by Attorney General John Ashcroft that conditions in Angola
no longer support a TPS designation. 68 Fed. Reg. 3,896
(Jan. 27, 2003). As explained in the Federal Register, after
March 29, 2003, the effective date of the termination,
“nationals of Angola (and aliens having no nationality who
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last habitually resided in Angola) who have had TPS under
the Angola program will no longer have such status.” Excerpts
below explain the basis for the determination; internal
headings have been omitted.

On March 29, 2000, the Attorney General published a notice
in the Federal Register at 65 FR 16634 designating Angola for
TPS for a period of one year, based upon conditions in Angola
at that time. That TPS designation was extended twice and is
scheduled to expire on March 29, 2003. See 66 FR 18111 (April 5,
2001 (extension and redesignation)); 67 FR 4997 (Feb. 1, 2002)
(extension). Based upon a recent review of conditions within
Angola by the Departments of Justice and State, the Attorney
General finds that conditions in Angola no longer support a TPS
designation.

...[T]he Attorney General has determined that conditions
warranting TPS designation no longer exist, and that the TPS
designation for Angola must be terminated. Section 244(b)(3)(B)
of the Act provides that the Attorney General “shall” terminate
a designation if he determines that Angola “no longer continues
to meet the conditions for designation * * *” A statutory condition
common to designations under paragraphs (A) and (C) of sec-
tion 244(b)(1) of the Act is a threat to the personal safety of
potential returnees. Whether the precipitating condition is an
“ongoing armed conflict,” INA Sec. 244(b)(1)(A), or other
“extraordinary and temporary conditions,” INA Sec. 244(b)(1)(C),
this shared condition—threat to returnees’ safety—must “continue
to be met” or the Attorney General “shall” terminate the designa-
tion. INA Sec. Sec. 244(b)(3)(A), (B). The disarmament, demobil-
ization, and ongoing reintegration of ex-combatants, the formal
end to war, and the discussions regarding planned elections are all
positive developments and an indication that internal armed conflict
no longer threatens returning Angolans. Furthermore, efforts by
the United Nations and non-governmental organizations to resettle
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Angolan citizens signify the improvement of humanitarian and
socioeconomic conditions in Angola. For the foregoing reasons,
the Attorney General determines that Angolan TPS beneficiaries
may return safely to Angola at this time and, therefore, terminates
the TPS designation for Angola.

This notice terminates the designation of Angola for TPS. There
may be avenues of immigration relief and protection available to
aliens who are nationals of Angola (and aliens having no nationality
who last habitually resided in Angola) in the United States who
believe that their particular circumstances make return to Angola
unsafe. Such avenues may include, but are not limited to, asylum,
withholding of removal, or protection under Article 3 of the
Torture Convention.

After the designation of Angola for TPS is terminated on
March 29, 2003, former TPS beneficiaries will maintain the same
immigration status they held prior to TPS (unless that status has
since expired or been terminated) or any other status they may
have acquired while registered for TPS. Accordingly, if an alien
held no lawful immigration status prior to receiving TPS benefits
and did not obtain any other status during the TPS period, he or
she will maintain that unlawful status upon the termination of the
TPS designation.

On September 3, 2003, the Department of Homeland
Security announced that the designation of Sierra Leone under
the TPS, scheduled to expire November 2, 2003, would be
terminated May 3, 2004. 68 Fed. Reg. 52,407 (May 3, 2003).

Cross References

USCG law enforcement vessels in US-Canada border enforcement,
Chapter 5.B.5.

Northern Marianna Islands citizenship issues, Chapter 5.B.2.

Detention of aliens, Chapter 6.F.

Executive branch constitutional authority in passport issues,
Chapter 9.B.



CHAPTER 2

Consular and Judicial Assistance and
Related Issues

A. CONSULAR NOTIFICATION, ACCESS, AND ASSISTANCE
1. Consular Notification
a. Address to state attorneys general

On March 20, 2003, William H. Taft, IV, Legal Adviser of the
U.S. Department of State, addressed the National Association
of Attorneys General. Mr. Taft's remarks focused primarily
on the issue of consular notification. He noted that

this is the first time in a long time—and perhaps the
first time ever—that the Legal Adviser of the Department
of State has addressed this particular gathering. | think
it is fair to say that my presence here today reflects
one of the fundamental changes we are seeing in the
American legal landscape. That is, of course, the fact
that our legal work at every level of government is being
influenced by international law and activities.

Excerpts below address issues of particular relevance to states
of the United States.

The full text of Mr. Taft's remarks is available at
www.state.gov /s /| /c8183.htm.

39
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... Some of you probably have encountered the issue of consular
notification in your criminal litigation—specifically, in efforts to
suppress evidence or to obtain new criminal trials or new sentencing
hearings in cases in which the consular notification obligations
have not been observed. Some of you may have also seen efforts
to obtain remedies under the federal civil rights law for violations
of consular notification requirements by state or local officials.
Others of you may not yet have run into the consular notification
issue, but I assure you that it is coming your way, because it is an
issue that travels with almost every foreign national that enters
the United States to every state they may be found in.

I would like to make three brief observations about the Vienna
Consular Convention before turning to the subject of remedies for
violations of the obligations established by it.

First, because these treaty obligations are the law of the land,
we need to comply with them. Compliance generally requires
nothing more than making a phone call or putting a message on
a fax machine or sending a letter. This is well worth the effort.
These obligations were all entered into as part of a very aggressive
effort of the United States Government to protect American citizens
abroad. To get protection for Americans abroad in our treaties, it
was necessary to provide reciprocal protections to foreign nationals
in the United States. We obviously can’t insist that other countries
comply and then not comply ourselves. So it is both right and fair
that we comply.

Second, we are very much aware that, in most cases, the actual
job of complying with these obligations falls to state and local
officials. While it is not difficult to comply with the requirement
if you know about it, it is difficult to make sure that all of the
relevant officials—police officers, sheriffs, prosecutors, prison
wardens, police training officers, and the like—know of the
obligations and know how to comply. After the State Department
learned that foreign nationals on death row had not received
consular notification, it began an intensive effort to remedy the
fundamental problem, which was that our consular notification
obligations had not been sufficiently well publicized. The
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Department now runs an on-going program to improve under-
standing of these obligations, and compliance with them, at all
levels of government, federal, state, and local. It is an enormous
task now run by our Bureau of Consular Affairs. . ..

And the last observation I will offer is that we are not
negotiating any more treaty obligations of this nature. We think
that the current legal framework is adequate and appreciate that
it can be at times daunting to ensure that these obligations are
understood and observed by all concerned. We are not going to
add to them or make them more complicated.

Let me turn now to the question of remedies where there is
a failure of notification. We are required under international law
to advise a foreign national who is arrested or detained, without
delay, that he has a right to have his consular officials notified of
his arrest or detention. What is the remedy under international
law if we fail to do that?

This is a question of immediate importance to many of you
as well as to my office. We are preparing now to defend the United
States in the International Court of Justice...in a case called
Avena and Other Mexican Nationals. . . .

This is the third case we have had in the World Court over
remedies for violations of the Vienna Consular Convention’s
consular notification obligations in death penalty cases. Paraguay
brought the first of the three cases, which involved a Paraguayan
national named Angel Breard, who was sentenced to death by
Virginia. Paraguay withdrew that case after Breard’s execution,
so the Court never decided it. The second case was brought by
Germany and involved two German nationals, Karl and Walter
LaGrand, who were sentenced to death and executed by Arizona.
That case was not withdrawn and was decided by the World
Court in June of 2001.

... [T]he Court [in LaGrand] ruled that, if “severe penalties”
are imposed in cases involving a failure to provide consular
notification as required, the United States “by means of its own
choosing, shall allow the review and reconsideration of the con-
viction and sentence by taking account of the violation.” While
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the term “severe penalties” is ambiguous, it certainly includes death
sentences.

We expect that in the long run consular notification issues will
be raised and addressed by the courts prior to trial. This is already
beginning to happen because individuals are more aware of the
possibility of consular assistance; defense counsel are increasingly
aware of consular notification claims; consular officers are working
harder to establish contacts with arresting officials; and we are
doing a better job of complying thanks to the work of our Consular
Bureau and the help of state and local as well as federal officials
throughout the country. As we continue to improve compliance
and as cases involving older violations run their course, we should
not have significant difficulty with the LaGrand decision. But we
do still have some difficult cases in which a violation has already
occurred and the claim was procedurally defaulted before consular
officials became aware of the case.

In death penalty cases where the consular notification claims
are procedurally defaulted from judicial review, we have taken the
position that review and reconsideration of the conviction and
sentence can occur in the clemency process—by which we mean
any procedure that a state has to consider granting leniency in
light of all relevant information. We have worked to provide
this remedy in death penalty cases as they have been brought to
our attention. We have been made aware of just two cases since
LaGrand: the Valdez case in Oklahoma, and the Suarez Medina
case in Texas. We worked closely with Governor Keating of
Oklahoma and with the pardon board in Texas to ensure that
review and reconsideration of the conviction and sentence occurred
in each case. In the end, Governor Keating decided to deny
clemency, but made very clear in a letter to the President of Mexico
that he had in fact reviewed and reconsidered the conviction
and sentence in light of the consular notification violation. He
also granted a 30-day stay to permit Mr. Valdez to pursue other
diplomatic and legal options. As it turned out, the Oklahoma
courts then granted Mr. Valdez a new sentencing hearing for
reasons clearly related to—although not directly premised on—
the consular notification issue. The Texas parole board does not
issue written decisions, but the Chairman of the board provided a
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written description of the nature and extent of the board’s review
before it decided not to recommend clemency for Suarez Medina.
Mr. Suarez was executed last August. We have made clear to the
World Court that we consider both of these processes to have
fully complied with its LaGrand decision, which did not impose

an obligation of result, but rather one of process.

b.

Claims by Mexico against the United States in the
International Court of Justice: The Avena and Other Mexican
Nationals Case

The International Court of Justice (“IC)”) heard oral argu-
ments in The Avena and Other Mexican Nationals Case (Mexico
v. the United States of America) from December 15-19, 2003,
at The Hague.

Mexico filed the case on January 9, 2003, alleging the
failure of the United States to inform 54 Mexican nationals
that they had the right to have Mexican consular authorities
notified of their arrest and detention following their arrests
on murder charges, as required by Article 36(1)(b) of the
Vienna Convention on Consular Relations (“VCCR”). Each of
the 54 Mexican nationals was convicted and sentenced to
death under the law of one of ten states—Arizona, Arkansas,
California, Florida, Illinois, Nevada, Ohio, Oklahoma, Oregon,
and Texas. (Mexico later withdrew two of the cases, conceding
that notification was given in one case and that the other
was a dual U.S.-Mexican national and therefore not entitled
to the protection of Article 36.)

When it filed its case, Mexico also requested an indication
of provisional measures to ensure that no Mexican national
would be executed and that no date of execution would be
fixed for any Mexican national before the ICJ rendered a final
judgment. On February 5, 2003, the ICJ issued an order of
provisional measures stating that the United States “shall
take all measures necessary to ensure that [the three Mexican
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nationals for whom execution was most imminent] are not
executed pending final judgment in these proceedings.”

In its application, Mexico asked the ICJ to adjudge and
declare that (1) the United States violated the rights of Mexico
and of its 54 nationals under Articles 5 and 36(1)(b) of the
Convention in arresting, detaining, trying, convicting, and
sentencing the 54 Mexican nationals; (2) Mexico was there-
fore entitled to restitutio in integrum; (3) the United States
was under an international legal obligation not to apply the
doctrine of procedural default (under which a U.S. federal
court will not consider a state criminal defendant’s claim
that has not been presented to a state court unless an
adequate showing of cause and prejudice has been made)
or any other doctrine of its municipal law to preclude the
exercise of rights afforded by Article 36 of the Convention;
(4) the United States was under an international legal
obligation to carry out any future detention of or criminal
proceedings against the 54 Mexican nationals on death row
or any other Mexican national in its territory, whether by a
constituent, legislative, executive, judicial, or other “power”
in conformity with “the foregoing international legal obliga-
tions;” and (5) that the right to consular notification under
the Vienna Convention is a human right.

Mexico further asked the ICJ to adjudge and declare
that the United States, “pursuant to the foregoing legal
obligations,” must (1) restore the status quo ante, the situation
that existed before the detention of, proceedings against,
and convictions and sentences of the 54 nationals; (2) ensure
that provisions of its municipal law enable “full effect” to be
given to the purposes for which the rights afforded by Article
36 of the Convention are intended; (3) establish a meaningful
remedy at law for violations of the rights afforded to Mexico
and its nationals by Article 36 of the Vienna Convention,
including by barring the imposition of the procedural default
rule; and (4) provide Mexico a “full” guarantee of non-
repetition.

In its Counter-Memorial, filed with the ICJ on November 3,
2003, and in oral proceedings before the IC] in December,
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the United States took issue with Mexico’s description of
the facts in the individual cases and its characterization
of the U.S. legal system; noted that foreign nationals are not
always identified as such in the United States, a large and
diverse country with independent law enforcement systems;
pointed out that all of the Mexican nationals had been tried
in the United States legal system, a system that guarantees
due process to all defendants regardless of nationality; and
asserted that the United States had consistently made good
faith efforts to implement the VCCR. The United States argued
that (1) the IC) lacked jurisdiction to decide many of Mexico’s
claims; (2) the IC] should find significant aspects of Mexico's
application and submission inadmissible; (3) the IC)’s judg-
ment in LaGrand (Germany v. United States of America), Judg-
ment, 1.CJ. Reports 2001, set forth the principles applicable
to the Avena case (see Digest 2001 at 21-24); (4) the United
States provides the “review and reconsideration” required
under LaGrand in its criminal justice systems and through
executive clemency proceedings; (5) the ICJ should not
find violations in any of the 54 cases because Mexico had
failed to meet its burden of proof regarding them; and (6) if
the IC) found a breach of Article 36(1) of the Convention,
it should apply the review and reconsideration remedy it
ordered in LaGrand and should not grant Mexico’s request
for vacatur, exclusion, orders of cessation and guarantees of
non-repetition.

The excerpts below from the U.S. Counter-Memorial,
submitted November 3, 2003, explain the U.S. interpretation
of the obligations imposed by Article 36 of the Convention,
the U.S. position that its legal system provides meaningful
review and reconsideration for violations of Article 36, the
U.S. rejection of Mexico’s argument that consular notification
is a human right or a fundamental due process right, and
the U.S. views that the remedies sought by Mexico were
inappropriate and that the LaGrand judgment laid down the
appropriate remedy for violation of Article 36 obligations.

The United States elaborated on these arguments during
its oral presentations to the IC] at the December hearing.
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Also below are excerpts from the presentations of William
H. Taft, IV, Legal Adviser; Catherine W. Brown, Assistant
Legal Adviser for Consular Affairs; D. Stephen Mathias,
Assistant Legal Adviser for United Nations Affairs; James H.
Thessin, Deputy Legal Adviser; Thomas Weigend, professor
of law and director of the Institute of Foreign and Inter-
national Criminal Law at the University of Cologne; and
Elisabeth Zoller, professor of public law at the University of
Paris Il (Panthéon-Assas).

Footnotes have been omitted from the excerpts.

The full text of all oral and written pleadings in Avena
and Other Mexican Nationals is available at www:igj-cij.org.

Counter-Memorial submitted by The United States of America,
3 November 2003

CHAPTER V

THE LAGRAND JUDGMENT SETS FORTH THE
PRINCIPLES APPLICABLE TO THE DISPUTE
PRESENTED TO THE COURT

5.1. In this case, the Court is asked to interpret and apply two
specific provisions of the VCCR. First, Mexico places in issue
Article 36(1)(b), which provides for any foreign national taken
into custody by a State Party that:

1. With a view toward facilitating the exercise of consular
functions relating to nationals of the sending State: . . .

(b) if he so requests, the competent authorities of the

receiving State shall, without delay, inform the consular

post of the sending State if, within its consular district,

a national of that State is arrested or committed to

prison or to custody pending trial or is detained in any
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other manner. Any communication addressed to the
consular post by the person arrested, in prison, custody
or detention shall be forwarded by the said authorities
without delay. The said authorities shall inform the
person concerned without delay of his rights under
this subparagraph.

Mexico asserts that the concluding sentence in Article 36(1)(b)
requires that a person be informed of the possibility of consular
notification immediately and before he or she is questioned.
According to Mexico, if the detained person so requests, the
consular officer must then be notified immediately, again before
the detainee is questioned. Finally, Mexico would require that
the questioning not be initiated until after the consular officer has
decided whether or not to render consular assistance. Mexico even
appears to go so far as to suggest that, if the consular officer
declines to respond, questioning may not occur. A failure to comply
with Article 36(1)(b), Mexico claims, should be remedied by
barring use of any statement taken from him or her that precedes
these steps. The United States disagrees.

5.2. Second, Mexico asserts a dispute involving Article 36(2),
which provides:

2. The rights referred to in paragraph 1 of this article shall be
exercised in conformity with the laws and regulations of
the receiving State, subject to the proviso, however, that
the said laws and regulations must enable full effect to be
given to the purposes for which the rights accorded under
this article are intended.

Mexico contends that the proviso of this paragraph requires that
the laws of the United States—and presumably of all States Parties
to the VCCR—must provide that, in all cases in which consular
information is not provided immediately and before any statement
is taken, the foreign national is entitled to a new trial in which
any statement he or she has provided before receiving consular
information is excluded from evidence. The United States once
again disagrees.
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B. Mexico has Misconstrued and Overstated the Object and
Purpose of Article 36

6.4. The object and purpose of the VCCR is to “contribute
to the development of friendly relations among nations, irrespec-
tive of their differing constitutional and social systems”. The
Convention emerged from an effort to codify “consular intercourse
and immunities” practiced at the time, and its drafters believed
that it would contribute to the development of friendly relations
among nations, irrespective of their differing constitutional and
social systems. The Convention’s seventy-nine articles address
a wide range of issues associated with the everyday conduct of
consular relations. The articles codify fundamental principles, such
as the inviolability of consular premises and the establishment
of consular posts, ensuring privileges and immunities, facilitating
communications between the receiving State and consular officers,
determining the applicability of local taxes, and the like.

6.5. With that context in mind, the United States agrees with
Mexico that consular officers may serve important functions when
foreign nationals are detained. The assistance that consular officers
may offer detainees, at least in the United States, is wide-ranging.
They may make contact and facilitate communications with family
and friends; they may monitor the conditions of detention to ensure
that adequate food, clothing and medical care are provided; they
may monitor criminal proceedings to see that a fair trial is granted;
they may arrange for legal representation of the detainee; they
may assist the detainee’s attorneys in hiring experts or gathering
mitigating evidence. In some other States, however, the consular
officer’s role is considerably more circumscribed by receiving State
law or tradition.

6.6. Consular officers may also, in some cases, serve as a
“cultural bridge”. Mexico in fact highlights this function, and
undoubtedly a consul can provide important information to the
detainee who is unfamiliar with the legal system of the receiving
State. But this aspect of consular work should not be given the
central importance that Mexico’s Memorial attaches to it in the
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course of its effort to paint a picture of Mexican nationals in the
United States with no meaningful understanding of the legal system
in which they find themselves. In fact, whether a consular officer
serves as a “cultural bridge” will depend on how long the national
has lived in the receiving State and what his or her experience
there has been. It is difficult to see the relevance of the consular
officer as a “cultural bridge”, for example, in a case in which a
detainee has lived in the receiving State for a lengthy period, or
has had previous encounters with its criminal justice system, as
is the case with at least forty-six of the fifty-four cases before the
Court.

6.7. Further, it is important not to confuse the full extent of
what a consular officer might choose or attempt to do with the
limited functions of a consular officer under Article 36(1). Article
36(1) begins with a clear statement that its provisions are for
“facilitating the exercise of consular functions.” Subparagraph 1(a)
states that a sending State has a general right of communication.
This is the only relevant right when a national is free in the host
country; the foreign national may communicate with his or her
consular officer and seek assistance, and the consular officer may
provide any assistance he or she wishes that is within the scope
of the consular functions enumerated in Article 5 of the VCCR.
Subparagraph 1(b) follows to address the special problem of
communication when a foreign national is detained, and thus no
longer free to seek out his or her consular officer at will. It gives to
a detained foreign national an opportunity to communicate with
his or her consular officers and to have the consular officers notified
of the detention—thus preventing a secret detention.

6.8. This subparagraph has another purpose, not addressed
by Mexico, which is to give the detainee the discretion to reject
consular notification because he or she may prefer, for privacy
or other reasons, that the sending State government not be aware
of or involved in his or her affairs.

6.9. Paragraph 1(c) has as its purpose permitting but not
requiring the consular officer to render appropriate assistance to
the detainee. It allows the sending State to determine the types
and amount of consular assistance it will provide, if any, within
the limitations prescribed by Articles 5 and 36 of the VCCR. It
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does not require that a consular officer visit or otherwise
communicate with the detainee, (the officer may not be able to
visit the detainee for some days, for example, or may decide not
to visit or assist at all) but it permits him to do so. Likewise, it
permits but does not require the consular officer to arrange for the
detainee’s legal representation. And it reiterates the overall control
of the detainee, recognized in subparagraph 1(b), stating that the
consular officer must refrain from taking action expressly opposed
by the national.

6.10. It is not a purpose of Article 36, however, to create
rights for nationals of the receiving State, including dual nationals.
Nor is it a purpose of Article 36 to allow a consular officer to serve
as a lawyer for the detainee, or to interfere with an investigation
or to prevent the collection of evidence in accordance with the
laws and regulations of the receiving State. It thus is not an object
or purpose of Article 36 to prevent law enforcement officials from
questioning a foreign national until that individual is informed of
the possibility of consular assistance under the VCCR, until the
individual actually requests consular notification, and until the
consular officer arrives and renders assistance. Yet this is exactly
how Mexico defines the object and purpose, in that Mexico asserts
that: “[t]he presence of consular officials throughout interrogation
provides an essential safeguard against. .. abuses. .. Thus, the
foreign national’s right to seek the guidance of consular officers is
essential to an intelligent, voluntary, and informed decision whether
to exercise his right to remain silent in the face of interrogation”.
This is not correct.

6.11. Nor is it an object and purpose of Article 36 to allow a
consular officer to ensure that a foreign national understands his
or her legal rights regarding the making of statements to the police
before any statement is made. Article 36 merely contemplates that
foreign nationals will be told that they may communicate with the
consular officers, and be allowed to initiate such communications—
if they so wish—after having been taken into custody. Article 36
does not even require that consular officers be given access to
their nationals “without delay”, and it has never been understood
to require access before an interrogation. Whether a foreign
national arrested for a criminal offense understands his legal rights
before he or she makes a statement is not for a consular officer to
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determine; it is a question specifically addressed by the person’s
lawyer, once obtained, and by the courts at a subsequent point
in time.

6.12. These are only the most significant ways in which the
Memorial overstates the role of the consular officer and misstates
the purposes of Article 36. To justify the very particular and
extraordinary remedy it seeks, Mexico then compounds the error
by failing to distinguish among the three distinct obligations
established in Article 36 and thus distorts Article 36. The first is
the obligation in the concluding clause of subparagraph (1)(b) to
inform the foreign national “without delay” of the “rights under
this subparagraph”. To prevent the confusion that Mexico has
introduced, we refer to this undertaking as the obligation to provide
“consular information”. The second is the obligation, upon the
detainee’s request, to notify the consular post “without delay” of
the detention, which we refer to as the obligation of “consular
notification”. Because this obligation arises only when consular
notification is requested by the detained foreign national, a lack of
consular notification at most raises a question whether the person
detained received consular information; it does not necessarily
indicate a breach of Article 36(1)(b). If the person detained is
provided consular information and declines to request consular
notification, then no breach of Article 36(1)(b) occurs. The third
relevant obligation is the obligation to permit the consular officer
to have access to and communicate with the detained foreign
national. This obligation is not in subparagraph (1)(b), but rather
in subparagraph (1)(c). More importantly, subparagraph (1)(c)
does not provide that the consular officer shall have a right to
visit, converse, or correspond with the detainee “without delay”.

6.13. Mexico jumbles these obligations and, in doing so, makes
three significant errors. First, it wrongly assumes that failure to
notify consular officers of an arrest or detention necessarily implies
that Article 36(1)(b) was breached. This is wrong as a matter of
law and fact. In reality, the vast majority of foreign nationals,
including Mexican nationals, decline consular notification when
given consular information. Mexico’s mistake leads it to make a
claim of systematic breaches of Article 36 by the United States
that is unfounded, and to claim remedies for breaches that it has
not proven.
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6.14. Second, Mexico fails to recognize that the provision of
consular information is a means to an end—ensuring that the
consular officer is aware of the detention. While the obligation to
provide consular information is important, the significance of a
failure to provide such information clearly varies depending on
whether and when consular notification occurs in fact. It is not
unusual for family or friends to notify a consular officer of an
arrest immediately, and well before the competent authorities can
do so, or for a detainee who is allowed to use the telephone to
call the consulate directly. If the consular officer then contacts the
detaining officials directly, and before they complete the process
of providing consular notification, it would hardly be surprising if
they concluded that the provision of notification was unnecessary.
Any “breach” of Article 36(1)(b) in this context would be
inconsequential. Thus, it is plainly inappropriate to equate the
importance of consular information and consular notification. It
is also inappropriate to assume that a failure to comply with one
or the other is always significant as to whether the object and
purpose of Article 36(1)(b) has been fulfilled.

6.15. Finally, Mexico conflates the requirements of sub-
paragraph (1)(b), to inform and, if requested, to notify without
delay, with the requirement of subparagraph (1)(c), to permit
access. An example is when it states that: “Article 36 requires
notification and access without delay to enable meaningful consular
assistance”. Through this sleight of hand, Mexico asserts the non-
existent right of a consular officer to talk with a foreign national
immediately upon his arrest or detention and before anything
else happens, and thus to intervene immediately in a criminal
investigation.

C. Article 36(1)(b) Obligates States to Provide Foreign
Nationals With Consular Information Under the VCCR and
to Notify Consular Officers When Requested “Without
Delay”, Meaning in the Ordinary Course of Business and
Without Procrastination or Deliberate Inaction
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6.18. In addressing the question “how quickly” the detainee
needs to be informed, the United States Department of State has
provided federal, state, and local law enforcement officials the
following guidance:

There should be no deliberate delay, and notification
should occur as soon as reasonably possible under the
circumstances. Once foreign nationality is known, advising
the national of the right to consular notification should
follow promptly.

In the case of an arrest followed by a detention, the
Department of State would ordinarily expect the foreign
national to have been advised of the possibility of consular
notification by the time the foreign national is booked for
detention. The Department encourages judicial authorities
to confirm during court appearances of foreign nationals
that consular notification has occurred as required.

6.19. In addressing how quickly notification must be made to
the consular officer if requested, the Department of State has
provided this guidance:

The Department of State also considers “without delay”
here to mean that there should be no deliberate delay, and
notification should occur as soon as reasonably possible
under the circumstances. The Department of State would
normally expect notification to consular officials to have
been made within 24 hours, and certainly within 72 hours.
On the other hand, the Department does not normally con-
sider notification . . . to be required outside of a consulate’s
regular working hours. In some cases, however, it will be
possible and convenient to leave a message on an answering
machine at the consulate or to send a fax even though the
consulate is closed.

In United States practice, it has never been the case that consular
information must necessarily be provided before a detainee can be
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questioned, or even that the information be given by a person
involved in the interrogation process (as opposed, for example, by
other competent authorities who have contact with the detained
person, such as those responsible for booking). Mexico, however,
contends that the Court should require the United States to change
this practice. Acknowledging that the VCCR does not define the
phrase “without delay”, Mexico argues that “without delay”
should be interpreted as meaning “immediately and prior to any
interrogation. . . .

1. The Ordinary Meaning in Context Supporits the Definition
Given To “Without Delay” by the United States

6.21. When the words “without delay” are considered in light
of their ordinary meaning and in their context, it is clear that
Mexico’s proposed definition is unsustainable. First, conceptually,
it is self-evident that how long it takes to carry out the obligations
under Article 36 depends on the circumstances. An act may take
a long time, and yet be done “without delay” if, for example,
the act is complex (many people arrested as a group), or if time is
required to determine a person’s identity or nationality (if he
presents false or inconsistent information or documents). Likewise,
an act could be completed in a short time, and yet have been
delayed if the actor could conveniently have completed it more
quickly, but elected not to do so. The actor’s intention and actions,
and the circumstances in which he finds himself, are plainly
relevant, indeed key, to assessing whether he acted “without delay”.
The phrase in context is not simply a function of time.

6.22. The second prong of Mexico’s proposed definition—its
insertion of a “before interrogation” requirement—likewise is
flawed. Consular information and law enforcement interrogations
are not necessarily linked, certainly not in the context of the VCCR,
and there is no reason why questioning should be made contingent
on a request for notification. In furtherance of ensuring that
consular information is provided without delay, a State Party may
provide that consular information will be given routinely when
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the person is taken before a judicial authority—an event that in
many States Parties occurs within a few days of an arrest. Or a
State Party might provide that the information will be given by
a prison official or by a social worker who will visit each detainee
within the first day of detention. In either case the information
would be given without delay, but in neither case would it relate
to the conduct of other regular government functions such as
the interrogation of the person or other aspects of the related law
enforcement investigation, which may be proceeding on an entirely
different schedule to solve a crime while the evidence is fresh
and to protect public safety. Nothing requires that the consular
information be provided by the arresting officer as opposed to
the investigator, magistrate or social worker. The carrying out
of a criminal investigation in particular has nothing to do with
how quickly or slowly the information on consular notification is
conveyed and properly proceeds on an independent schedule. Thus,
“without delay” cannot mean “before interrogation”.

6.25. An examination of the entire text of Article 36(1) lends
further support to the United States’ interpretation and, likewise,
reveals why Mexico’s asserted definition is unsustainable. There is
nothing in any part of subparagraph (1)(b) that links the provision
of consular information to the criminal investigation. As noted,
the phrase “without delay” appears three times in that sub-
paragraph: first, in relation to notifying the consular post, upon
request, of the detention; second, in relation to forwarding any
communication from the detainee addressed to the consular post;
and finally, in relation to informing the detainee that he may
have his consular post notified and his communications forwarded.
Each obligation must be performed “without delay”. Mexico
faces a heavy burden to show that the same phrase used repeatedly
in the same clause is to be given different meanings but has failed
to—and cannot—meet that burden. Yet giving each usage the
same meaning proposed by Mexico demonstrates that Mexico’s
definition is untenable because it leads to absurd results. By
contrast, the definition suggested by the United States works in all
relevant contexts.
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6.29. Likewise instructive is the fact that the texts of other
articles within the VCCR show that when they intended to describe
obligations that must be performed simply in terms of time,
the drafters utilized a variety of different phrases. For example,
Article 14 requires the receiving State to “immediately notify” the
competent authorities as soon as the head of a consular post is
admitted even provisionally to the exercise of his or her functions.
But if “without delay” means “immediately”, as Mexico argues,
then what meaning is to be given to “immediately notify”, which
must have been intended to indicate an even shorter time period?
Why, moreover, would the drafters have used different language
to represent what Mexico contends is essentially the same concept?

2. State Practice Confirms “Without Delay” Has the Meaning
Given To It by the United States

6.32. Mexico has also failed to show that the practice of States
under the VCCR establishes an agreement of the States Parties to
give the phrase “without delay” the special meaning it proposes.
In fact, Mexico points to no State practice except that of the
United States, which it completely misrepresents, and its own,
which it also portrays inaccurately. State practice—including
Mexico’s own practice—simply does not support Mexico’s
position. Rather, State practice is consistent with the view of
the United States. 6.33 The United States has compiled a wealth
of information on how States Parties to the VCCR carry out their
obligations under Article 36(1)(b), including through a compre-
hensive survey of State practice.

6.35. Of special note, Mexican authorities routinely interrogate
detained United States nationals before they are given consular
information. In many cases, it is only during or even after the
interrogation that the Mexican law enforcement authorities become
aware that the detainee is a United States citizen. Importantly, in
all of our consular districts except Nogales and Tijuana, Mexican
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law enforcement officials do not break off interrogation if a United
States citizen asks to speak to the consulate. Contact with the
consular officer in most Mexican districts is permitted only after
the interrogation is completed.

6.36. Article 128, Section IV of Mexico’s Federal Code of
Criminal Procedure requires that the detention of a foreign citizen
be communicated immediately to the sending State’s diplomatic
or consular mission, regardless of whether the sending State is
one in which notification is mandatory despite the wishes of the
detainee. . . .

6.37. Even Article 128.IV’s requirement of immediate
notification of a foreign national’s consulate does not guarantee
that the consulate will be notified prior to interrogation. It cer-
tainly does not guarantee that the consular officer would be able
to intervene before the foreign national provides his or her initial
statement, or that the administration of prosecutorial or judicial
process in Mexico would be halted prior to interrogation and/or
an initial declaration while United States consular authorities
were given an opportunity to consult with a United States citizen
detainee. Moreover, Mexico’s administration of consular noti-
fication is erratic and inconsistent, and appears nowhere to ensure
suspended proceedings while an American detainee is permitted
to speak to his or her consulate.

6.38. With very few exceptions, our posts surveyed worldwide
(including those in host countries with which we have bilateral
treaties) could not identify any law, regulation or judicial decision
in any receiving State that precludes questioning of a suspect before
he or she has been given consular information or that in any way
links the right to remain silent to consular information.

6.39. When we look to practice regarding notification to the
consular officer, and then access by the officer to the detainee, we
also find no link to interrogation. The majority (fifty-seven) of the
eighty-four States in which the provision of consular notification
to the United States is governed by the VCCR and on which we
have information routinely notify United States consular officers
within seventy-two hours of the detainee’s request for notification.
In none of these fifty-seven countries, nor in any of the remaining
twenty-seven that do not routinely provide consular notification,
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is there any law, regulation or judicial precedent absolutely barring
questioning of a detained foreign national until consular notifica-
tion has been given.

6.40. With respect to access, in some States consular officers
generally are not allowed to have access to detained foreign
nationals during an initial period of detention and investigation.
In the vast majority of VCCR countries, however, consular access
to detainees—by telephone or in person—is readily granted when
requested. Nevertheless, it usually occurs only after at least initial
questioning of the detainee. The reasons for this vary: permission
from judicial or other officials may be required; consular officers
may not learn of the detention for several days (or longer); the
detainee may be in a remote location; or the consular officer’s
workload may not permit an immediate call or visit.

6.42. Finally, it is important to recognize that many States,
including the United States, have entered into bilateral consular
agreements that also address the obligations of consular noti-
fication. These agreements provide greater, not lesser, protections
than the VCCR by ensuring that States are informed when their
nationals are detained regardless whether the detainee wishes
notification to occur. Under many of the bilateral agreements to
which the United States is a party—with nearly sixty other States—
notification to the consular officers must occur within a set period
of time, in some cases up to four days. With only a few exceptions,
the States Parties to these agreements are also parties to the VCCR.
The bilateral agreements are intended to ensure that the notification
of the consular officer actually occurs within a defined period of
time; this demonstrates an understanding that completion of this
process “without delay” pursuant to the VCCR could take more
time than the bilateral agreements specify. Moreover, even when
bilateral agreements require notification “immediately”, parties to
these agreements do not understand them to require notification
before questioning. Nor are these agreements implemented in
a way that suggests they bar questioning of a detained foreign
national until consular notification has been given.
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3. States Have Not Accepted Mexico’s Proposed Definition
Because Resort to that Definition Leads to Absurd Results

6.44. Any serious consideration of Mexico’s proposed definition
quickly shows that—unlike the meaning given to “without delay”
by the United States—it would lead to manifestly absurd results.
For example, if we assume arguendo that “without delay” means
“immediately and prior to any interrogation” and implement that
definition “literally” as Mexico demands, making it a genuine
automatic rule that admits of no exceptions or qualifications, we
would quickly find, by reference to a few of the fifty-four cases,
that the public would have been seriously endangered. Six of the
fifty-four cases involve the disappearance and subsequent murder
of adolescents or children. Under Mexico’s rule, in some future
case, the competent authorities might arrest a foreign national
who would know the whereabouts of a possibly still-living child;
they would provide consular information before any questioning
occurred and, if the detainee requested consular notification, delay
any interrogation until the relevant consulate was notified and a
consular officer had visited the individual, arranged for assistance
and could observe the interrogation. Perhaps Mexico would grant
an exception to this hard rule where tender lives are at stake. But
would interrogation be permitted in a case where the arrested
individual might instead have information about the location of a
large drug shipment expected to arrive that day and soon to be for
sale on street corners? In the case of the arrest of a person who
may have knowledge of the location in an urban center of a bomb
that has not yet exploded? What about an individual involved in
mislabeling prescription drugs currently in commercial circulation
containing toxic substances?

6.45. Leaving aside the dangerous implications that Mexico’s
rule has for public safety, it is clear that the criminal justice systems
in the United States (and most other States Parties to the VCCR)
would be seriously impeded if Mexico’s interpretation were
adopted. There are currently over 17 million foreign nationals
living in the United States. Of the 184 States that maintain
consulates in the United States, thirty do not have a consulate
outside of Washington D.C., and seventeen more do not have
consulates other than on the eastern seaboard (typically in New
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York and connected with their Mission to the United Nations).
Even if only some appreciable minority of the thousands of foreign
nationals arrested every day in the United States were to request
consular notification, interrogations of these individuals would
have to be postponed until the competent United States authorities
were able to locate a consular officer and that officer decided
whether to communicate with the individual being detained—
perhaps as far away from Washington D.C. as Hawaii or Alaska.

6.46. The consular officer could well decide, after some
consideration, not to communicate with or assist the detained
national. For it is important to remember always that Article 36
does not require consular officers to assist their nationals in
detention either “without delay” or at all. Accordingly, United
States authorities would be forced to postpone the interrogation
of a capital murder suspect indefinitely while waiting for a consular
officer to decide whether or not to visit or otherwise communicate
with the detainee. Neither the detainee nor the United States would
have any legal basis for compelling the consular officer to assist
the foreign national and, under Mexico’s inflexible rule, proceeding
with the interrogation in the absence of a requested consular officer
would result in a voided conviction and a new trial.

6.47. Finally, Mexico’s interpretation would have the effect
of prolonging detentions or making the orderly performance of
consular functions impossible. A person may be arrested, detained,
charged, and released on bail or other conditions all within a span
of twenty-four to forty-eight hours. If immediate notification were
required and all processes to cease pending arrival of the consular
officer, this might well prolong the detention of the person.
Alternatively, if processes were not to cease pending arrival of the
consular officer, then those officers would be inundated with notices
regarding persons who ultimately are only briefly in custody.

<

4. The Travaux Préparatoires Support the Definition Given To
“Without Delay” by the United States

6.48. Customary international law, as reflected in Article 32
of the VCLT, provides that recourse to the travaux is had only
where interpretation under the principles outlined in Article 31
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“leaves the meaning ambiguous or obscure or leads to a result
which is manifestly absurd or unreasonable”. The United States
submits that the phrase “without delay” plainly has the meaning
given it by the United States, not that given to it by Mexico. . ..

6.49. We address the travaux, however, because Mexico has
put them at issue. Mexico’s claim that “[t]he travaux préparatoires
confirm that the intent of the phrase ‘without delay’ was to require
unqualified immediacy” rests upon a highly selective reading of
the travaux to conjure up a consensus that never existed. In
fact, the travaux fail utterly to support Mexico’s assertion that
negotiators intended “without delay” to have the special meaning
it proposes. Contrary to Mexico’s hopeful assertion, the only
conclusion that can be drawn “unqualified” from the travaux is
that, as is so often the case in multilateral negotiations, there was
a last minute agreement to use the words “without delay” in
relation to the obligation to inform, but no clear consensus as to
how this would be applied. Moreover, a full and fair examination
also reveals why Mexico failed to provide any supporting citation
to the travaux to bolster its proposition that “without delay”
means “prior to interrogation”. The travaux expressly contradict
Mexico’s position on the interrogation point. Indeed, it can be
said with complete confidence that there is absolutely nothing in
the record indicating that these two words were intended to be
related to either the taking or the refraining from taking of specific
acts by law enforcement authorities.

D. The United States Gives Full Effect To Article 36(1) and
Provides the “Review and Reconsideration” Required Under
Article 36(2) in Its Criminal Justice Systems and Through
Executive Clemency Proceedings

1. The Implications of Article 36(2) and LaGrand for the Laws
and Regulations of the Receiving State
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6.55. Significantly, when it announced its remedy in the
dispositif [in the LaGrand case], the Court did not say that review
and reconsideration must be provided by the courts, even though
the breach had arisen from judicial application of the procedural
default rule. Rather, the Court held that, in the event of a breach
of Article 36(1)(b), “the United States of America, by means of its
own choosing, shall allow the review and reconsideration of the
conviction and sentence by taking account of the violation of the
rights set forth in that Convention”. This holding clearly confirmed
what Article 36(2) expressly permits—that receiving States may
establish laws and regulations of general applicability, without
creating special laws and regulations for foreign nationals, so long
as they ensure that the purposes of Article 36(1) are given full
effect. As the first sentence of Article 36(2) requires, the precise
contours of the process of review and reconsideration are left to
the discretion of the receiving State.

6.56. Thus, as construed by the Court in LaGrand, Article 36(2)
has two functions—basic function, and a remedial function. Its
basic function is to make clear that the obligations established
by Article 36(1) should be exercised in accordance with the laws
and regulations of the receiving State—which laws can include
those governing the criminal justice process, but such laws and
regulations should “enable full effect to be given to the purposes”
for which those obligations are undertaken. Second, in the event
that a breach of Article 36(1)(b) has occurred and serious penalties
have been imposed on a foreign national detainee, the receiving
State should still give full effect to the purposes of Article 36(1)(b)
by providing “review and reconsideration of the conviction and
sentence” in light of the violation, by means of its own choosing.
These are two distinct functions, both arising under Article 36(2),
that may overlap in their execution.

6.58. Mexico’s focus on the remedial function of Article 36(2)
ignores its more basic function, which is to emphasize the rights
of the receiving State to conduct its own affairs in accordance
with its own laws. The Court’s holding in LaGrand, that
procedural default rules of the receiving State are not automatically
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inconsistent with the obligations imposed by Article 36(2),
respected this basic function. But Mexico conflates these functions,
which must be considered separately and in their proper sequence:
first, the basic function; and then the remedial one. Mexico has
instead started with the remedial function and then attempted to
recast the basic function of Article 36(2), finding in it affirmative
obligations on the receiving State that do not in fact exist—making
the tail wag the dog.

6.60. The proviso establishes no affirmative obligation to create
laws or regulations; it instead provides a boundary on the discretion
of the receiving State. Moreover, the proviso should be read and
understood precisely—its requirement is that “full effect” must be
given to the “purposes” of Article 36. It is not that laws and
regulations must be adapted or changed in any particular way,
or that they must give effect to purposes that are not intended
by Article 36(1).

2. The United States Criminal Justice Systems Give “Full
Effect” to Article 36(1), and Provide Appropriate Remedies for
Breaches, Through the Judicial Process

6.63. The first respect in which Mexico claims that the United
States has breached Article 36(2) is by “foreclosing legal challenges
to convictions and death sentences” through the application of
procedural default rules. Mexico is unwilling to accept the fact
the criminal justice systems of the United States address all errors
in process through both judicial and executive clemency pro-
ceedings, relying upon the latter when rules of default have
closed out the possibility of the former. That is, the “laws and
regulations” of the United States provide for the correction of
mistakes that may be relevant to a criminal defendant to occur
through a combination of judicial review and clemency. These
processes together, working with other competent authorities, give
full effect to the purposes for which Article 36(1) is intended, in
conformity with Article 36(2). And, insofar as a breach of Article
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36(1) has occurred, these procedures satisfy the remedial function
of Article 36(2) by allowing the United States to provide review
and reconsideration of convictions and sentences consistent with
LaGrand.

6.64. In the first instance, the judicial system can deal with
any claim arising from Article 36(1) if it is timely raised. Indeed,
the United States affirmatively encourages judicial authorities to
ensure that consular notification requirements have been complied
with, and some states have placed the obligation of providing or
confirming consular information on their magistrates. If Article
36(1) is not fully complied with, trial courts can consider requests
for extensions of time to permit consular notification or even
assistance, if offered, or for other relief based on the breach. They
will not automatically bar the use of a defendant’s statements
simply because the defendant was not provided with consular
information on a timely basis, but they will bar the use of a
statement if the foreign national gave it involuntarily or without
understanding and waiving his “Miranda” rights. This approach
cannot offend the remedial requirements of Article 36(2), given
that the purposes of Article 36(1) do not include altering the normal
course of law enforcement investigations or preventing the taking
of statements.

6.65. In addition, the United States provides review and
reconsideration through extensive appellate and collateral review
of trials and sentencing hearings. In those cases where a VCCR
breach is alleged at trial, appeal courts will review how the lower
court handled that claim along with all others in the normal process
of direct appeal and collateral review, in accordance with relevant
municipal law. In this way, review and reconsideration takes place
in the normal course of appellate review of all asserted errors
at trial. In cases in which the defendant does not claim a VCCR
breach during trial, however, procedural default rules will possibly
preclude such claims on direct appeal or collateral review, unless
the court finds there is cause for the default and prejudice as a
result of the alleged breach. Procedural default rules, in and of
themselves, do not breach Article 36(2). This Court so stated in
LaGrand. Indeed, such rules, in various forms, are common
worldwide. . . .
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3. The United States Criminal Justice Systems Also Give “Full
Effect” To Article 36(1) Through Executive Clemency
Proceedings

6.67. Mexico argues that the United States cannot fulfill the
remedial aspects of Article 36(2) through the clemency process
because executive clemency proceedings do not provide “uniform,
fair or meaningful” review and reconsideration. Mexico is wrong.
While the clemency procedures of the fifty states of the United
States are not uniform (just as their judicial systems are not),
these procedures are an integral part of the existing “laws
and regulations” of the United States through which errors are
addressed, and they provide an appropriate mechanism for review
and reconsideration in cases where breaches of Article 36(1)(b)
have occurred. Where judicial remedies have been exhausted and
yet review and reconsideration has not taken place, the United
States can nonetheless meet its obligations through the clemency
process.

6.68. Clemency is defined as “[m]ercy or leniency . . . the power
of the President or a governor to pardon a criminal or commute a
criminal sentence”. It is an executive prerogative with deep roots
within the common law system, understood historically both as
a vehicle for leniency or mercy, and as a means to ensure fair
and correct legal outcomes. Clemency in the modern era has been
viewed less as a means of grace and more as a part of the
constitutional scheme for ensuring justice and fairness in the legal
process. It recognizes that criminal justice systems require fail-safe
mechanisms to deal with claims that were not, could not, or should
not have been considered by the courts. As the United States
Supreme Court indicated, clemency functions effectively as “the
historic remedy for preventing miscarriages of justice where judicial
process has been exhausted”. As one recent commentator noted,
“clemency is uniquely positioned to correct legal error”. It remains
an important feature of common law systems worldwide, including
both the federal government of the United States, as well as all
states that permit capital sentences.
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6.69. Mexico has suggested that, because clemency has
sometimes been described as an act of grace, it is not a legal
remedy. This ignores the fact that each of the fifty-four defendants
has a legal right to petition for clemency. No issue, including a
claim of breach of the VCCR, is a priori excluded from that
process. It is the result of the process, not the availability of the
process, that depends on the “grace”—or broad discretion—of
the decision maker; the availability of the process is a right.
Moreover, it is that broad discretion to grant clemency that allows
the process to take account of any claim; for example, that broad
discretion allowed Illinois Governor George Ryan to commute
the sentences of three of the fifty-four Mexican nationals in this
case based, at least in part, on their having allegedly not received
consular information as required

4. Article 36(2) Does Not Compel States Parties to Treat Article
36(1) as Creating Rights that are Fundamental to Due Process

6.79. Next, we address Mexico’s complaint that the “refusal
[of the United States courts] to recognize Article 36 rights as
fundamental to due process for a foreign national ... prevents
the courts ‘from attaching any legal significance’” to Article 36(1)
breaches. Mexico devotes considerable effort to arguing that
consular notification and assistance are due process rights, even
human rights. Mexico does this in order to support its claim that
Article 36(2) requires the United States courts to treat a breach
of Article 36(1) as a fundamental due process violation, which
in Mexico’s view would necessitate the imposition of certain
heightened remedies under both international law and United States
law. This Court elided any consideration of these arguments when
they were made by Germany in LaGrand. This Court should now
reject them.

6.80. To take Mexico’s human rights argument first, the VCCR
is not (and, as will be explained below, was never intended to be)
a human rights instrument. The VCCR is about consular relations
between States, as clearly stated in its preamble. Indeed, one looks
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in vain for the inclusion of consular notification in any international
or regional human rights document, such as the European Con-
vention on Human Right, and the United States was unable to
find the VCCR included in any volume compiling human rights
instruments. The protections it provides are conferred on the basis
of reciprocity, nationality, and function, and they inure only to
nationals of States Parties. They are not applicable erga ommnes.
They are not enjoyed by all human beings simply by virtue of
their human existence—the standard definition of a human right.
For these reasons, it cannot be said that informing a detained
person that he or she may have a consular official notified of his
or her arrest is a “human right.” Mexico has provided no evidence
to the contrary. Its position on this distorts the nature of the
requirements of Article 36(1)(b) and trivializes the concept of a
human right.

6.81. Mexico hinges its argument, though, on the fallacy that
the requirements of Article 36(1)(b) are fundamental to due process,
claiming that consular notification is “an essential requirement
for fair criminal proceedings against foreign nationals”. It implies
that this Court, in interpreting the VCCR, has a mandate to
determine what a State’s criminal justice system must regard as
“due process” rights or as “fundamental” rights, thereby taking
on the role for the United States that the United States courts have
long assumed in making these determinations under the “due
process” clauses of the United States Constitution. Moreover, to
lend credence to its argument, which persistently overstates the
purposes and the importance of Article 36(1)(b), Mexico denigrates
the United States criminal justice systems, making the reckless and
inaccurate assertion that, in the United States, “foreign nationals
—and Mexican nationals in particular—are frequently subject
to discriminatory treatment as a consequence of their race
and immigrant status...in the courtrooms, jails, and lawyers
offices...”. Mexico’s not-so-subtle implication, here and
throughout its argument, is that United States courts do not (and
cannot be trusted to) provide fair trials in any case in which the
defendant is a foreign national. This is a profoundly offensive
argument. The United States Constitution guarantees all those
who stand accused a fair trial, regardless of nationality. The
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Constitution’s substantive and procedural safeguards, and
especially the legal assistance provided to indigents in the United
States, exceed every international standard for fairness and justice.
Thus, it simply does not follow, as Mexico would have it, that a
breach of Article 36 leads ineluctably to an unfair trial in the
United States.

6.82. Leaving aside Mexico’s highly inappropriate request
that the Court condemn the entire criminal justice system of the
United States, or that it redefine the concept of “due process” in
the criminal justice system of the United States, it is not the case
that the requirements of Article 36(1)(b) are fundamental to the
fairness of a criminal trial, whether as aspects of due process or
otherwise. As Professor Weigend explains, Article 36(1) establishes
procedural rights, not substantive rights, and the procedural rights
it establishes are at best tangential to the criminal process. They
do not necessarily attach to the criminal process at all: if a foreign
national is charged and tried without being arrested or otherwise
detained, there is no obligation to inform him of the possibility of
consular notification. Accordingly, national criminal justice systems
do not accord the obligations of providing consular information
and notification the status Mexico claims they have. Thus it is
wrong to suggest that the “laws and regulations” of the United
States must give Article 36(1)(b) the status of a constitutional pro-
tection in order to comply with the proviso of Article 36(2). ...

6.83. Mexico consistently confuses the requirements of consular
information and notification, which are all that Article 36(1)(b)
protects, with the right of the sending State to provide consular
assistance under Article 36(1)(c). And it persistently ignores the
fact that consular assistance, by the VCCR’s own terms, is
discretionary (both as to the State and its national). Consular
officers have no international legal duty to respond to the request
of the defendant, and the ability of all governments to provide
assistance to their nationals abroad is limited by resource
constraints, if nothing else. Further, to rely on consular assistance
as essential to ensure due process for foreign nationals in criminal
proceedings is contrary to, and would undermine, the clear
obligation of all States to provide due process. Fair trial and due
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process rights guarantees do not, cannot, and should not depend
on the consular intervention of other States in order to be redeemed.
Thus, it cannot be accepted, as Mexico would have it, that a
foreign national under no circumstances can receive a fair trial in
the absence of consular assistance.

6.84. With the exception of an advisory opinion of the Inter-
American Court of Human Rights in an advisory proceeding
initiated by Mexico—a decision which has attracted no support
from any other national or international court—consular noti-
fication has never been understood by the international com-
munity to be an essential element of due process and fair trial
protections.

*

6.86. ... Mexico has pointed to no State that considers Article
36(1)(b) as fundamental to due process and to no State that
provides the remedies Mexico seeks. Moreover, it is not even the
general practice of States to provide such remedies on an automatic
basis with respect to rights that are more central to their criminal
justice systems.

6.87. This is certainly true of the United States. As the Court
is aware, United States courts do not require automatic exclusion
of statements from use in evidence for a breach of Article 36(1)(b).
Nor do United States courts require the vacatur of a conviction or
sentence in those circumstances. This is because United States courts
follow the general rule that such remedies are rarely granted, and
then only for constitutional violations or when explicitly mandated
by statute. They do not consider Article 36(1)(b) as fundamental
to due process. Consistent with this practice, the United States
does not insist upon such remedies for United States citizens
abroad for the mere failure to follow the procedures set forth in
Article 36.

6.88. This result is also true, however, of Mexico. The United
States is aware of no instance in which Mexican courts have vacated
a criminal verdict to remedy a breach of Article 36(1)(b), and
Mexico has referred the Court to no such case. Indeed, in 1976,
the United States and Mexico entered into a prisoner transfer
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agreement with the conscious understanding that United States
prisoners in Mexico, with respect to whom Article 36(1)(b) had
not been honored and who were transferred to the United States,
would have their Mexican sentence enforced by the United States,
regardless of the breach. Mexico insisted on this understanding. If
Mexico in the intervening years had truly believed that Article
36(1)(b) created fundamental rights, one might expect that Mexico
would have established a domestic program enforcing its VCCR
obligations by requiring the stringent application of the remedies
it advocates in this case. Instead, it appears that, even as of today,
Mexico has not implemented such a program.

6.89. Article 128, Section IV of Mexico’s Federal Code of
Criminal Procedure requires that the detention of a foreign national
be communicated immediately to the sending State’s diplomatic
or consular mission. Mexican law, however, provides no judicial
remedy for the failure by Mexican authorities to comply with
Article 128.1V, or otherwise to provide notice to detained foreign
nationals of VCCR requirements. . . .

6.90. When we look beyond the practice of the United States
and Mexico, we see that the few reported national court decisions
that deal with alleged failures to advise a foreign national of
consular information are squarely at odds with Mexico’s position.
In no case has a court described or treated Article 36(1)(b) as
fundamental to due process.

CHAPTER VIII

IF THE COURT FINDS A BREACH OF ARTICLE 36(1), IT
SHOULD APPLY THE SAME REMEDY HERE AS IT
ORDERED IN LAGRAND—“REVIEW AND
RECONSIDERATION”—AND SHOULD NOT GRANT
MEXICO’S REQUESTS FOR VACATUR, EXCLUSION,
ORDERS OF CESSATION AND GUARANTEES OF
NON-REPETITION
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A. Mexico’s Proposed Restitution Remedy Should be Rejected
Because It Asserts a Form of Restitution Not Appropriate to
the Circumstances of Individual Cases Involving Breaches of

Article 36

8.3. Mexico’s proposed application of restitutio in integrum is
unprecedented and far-reaching when viewed against the customary
contours of what is in any event an exceptional legal remedy.
Mexico would have the Court declare that the United States is
under the extraordinary obligation to vacate the convictions
and sentences of all fifty-four Mexican nationals, to exclude in
any subsequent legal proceedings any statements or confessions
obtained prior to consular notification and assistance, to prevent
the application of any procedural penalty for a defendant’s failure
to raise a known VCCR claim on a timely basis, to prevent the
application of any law that would bar a United States court from
providing a remedy for a VCCR breach, and to prevent the
application of any law that would require an individualized
showing of prejudice as a prerequisite to relief.

8.4. The Court should reject Mexico’s misplaced attempt to
apply a theoretical form of restitutio in integrum in a context for
which it is not suited. While there may be cases—such as the
return of property to its rightful owner—in which it may be
appropriate for the Court to order what might be regarded as a
return to the status quo ante, such a concept is not appropriate in
the circumstances of this case. . ..

1. Review and Reconsideration Satisfies the Purpose of
Reparations and Strikes the Appropriate Balance of the Rights
and Interests at Stake

8.9. In the Commentaries to its Draft Articles on State
Responsibility, the International Law Commission expressly
addressed the application of restitution in the circumstances at
issue in this case. The Commentary states:
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The primary obligation breached may also play an
important role with respect to the form and extent of
reparation. In particular, in cases of restitution not involy-
ing the return of persoms, property or territory of the
injured State, the notion of reverting to the status quo ante
has to be applied having regard to the respective rights
and competences of the States concerned. This may be the
case, for example, where what is involved is a procedural
obligation conditioning the exercise of the substantive
powers of a State. Restitution in such cases should not
give the injured State more than it would have been entitled
to if the obligation had been performed.

The Commentary then continues in a footnote:

Thus in the LaGrand case, the Court indicated that a
breach of the notification requirement in art. 36 of the
Vienna Convention on Consular Relations . .. leading to
a severe penalty or prolonged detention, would require
reconsideration of the fairness of the conviction “by taking
account of the violation of the rights set forth in the
Convention”. . .. This would be a form of restitution which
took into account the limited character of the rights in issue.

As the International Law Commission agreed, review and
reconsideration is the appropriate remedy in VCCR cases given
the respective natures of the rights and interests at issue: in this
case, the interest of the United States in the fair, expeditious and
orderly administration of justice; and the interest of Mexico in the
performance of consular information and notification.

2. Mexico’s Proposed Remedy Is Inconsistent with the
Requirement of a Causal Link Between any Breach Proven and
the Harm Resulting

8.18. No relief would be appropriate in any case in which the
same legal outcome actually reached would have resulted absent
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the breach. In such cases, as the International Law Commission’s
Special Rapporteur on State Responsibility, Professor Crawford,
has explained, “the notion of a general return to the earlier
situation may be excluded”. Indeed, he has aptly observed that, in
the particular context of cases involving capital sentences where

there was a breach of the VCCR:

[T]he relationship between the breach of the obligation
of consular notification and the conviction of the accused
person was indirect and contingent. It could well have
been the case that the subsequent trial was entirely proper
and fair and the failure of notification had no effect on
the conviction. ... Only if a sufficient causal connection
could be established between the United States’ failure to
notify and the outcome of the trial could the question of
restitution arise at all.

8.19. As President Shi stated in his Separate Opinion in
LaGrand, the review and reconsideration remedy allows measures
to be taken only “to prevent injustice or an error in conviction or
sentencing”. The determination whether the breach warrants
changing the conviction or sentence depends critically on the facts
of each particular case, the application of relevant municipal law,
and other factors.

3. Review and Reconsideration is Consistent with this Court’s
Conception of its Own Role and the Decisions of Other
International Courts and Tribunals

8.20. A division of competences characterizes adjudication
before the Court. It falls to the Court to resolve particular cases.
In the event the Court determines that a party’s act was unlawful
and requires a remedy, it then falls to that party to implement the
Court’s decision in the context of its own system. In many cases,
there will be multiple ways in which parties could appropriately
give effect to the Court’s decision. In such circumstances, the
Court has consistently declined to require a particular means of
compliance. As the Court held in the Haya de la Torre case, the
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various choices regarding the means of implementing the Court’s
decision “are conditioned by facts and by possibilities which, to a
very large extent, the Parties alone are in a position to appreciate.
A choice amongst them could not be based on legal considerations,
but only on considerations of practicability or of political expedi-
ency; it is not part of the Court’s judicial function to make such a
choice”. ...

8.21. For the same reasons, the Court has only rarely ordered
states to take specific actions and has never made orders as broad
as those Mexico requests here. In this regard, it bears recalling
that the United States specifically sought, in its Application and in
its Submission in the Tehran Hostages case, an order from this
Court directing Iran to submit to its authorities for prosecution
under municipal law or to extradite to the United States the persons
responsible for the breach of the VCCR. Yet, this Court denied
this request without comment, evidently because it did not consider
its functions to include what would have amounted to dictating
to a State and its courts whether and how to conduct criminal
proceedings. Even in those few cases in which the Court did
effectively direct a State to take a particular action, it did not
specify the means by which the State was to implement the
judgment.

4. There is No Legal Basis for the Automatic and Categorical
Exclusionary Rule Mexico Has Demanded

8.27. Just as it would be unprecedented for the Court to order
the vacatur of the convictions and sentences at issue in this case,
so too it would be unprecedented (and without legal foundation)
for this Court to decide that United States municipal courts should
exclude from evidence “in any subsequent criminal proceedings
against the [Mexican] nationals, statements and confessions
obtained prior to notification to the national of his right to consular
assistance”. Such an order would amount to judicial legislation,
completely at odds with fundamental notions of State sovereignty
and judicial independence. It would have no basis in customary
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international law and no support whatsoever in the text of the
VCCR.

8.28. Mexico asserts that the exclusionary rule is a general
principle of law, since it “applies in both common law and civil
law jurisdictions and requires the exclusion of evidence that is
obtained in a manner that violates due process obligations”.
Mexico contends on this basis that the Court should order the
exclusion of all statements and confessions made by the defendants
to officials prior to being provided with consular information.
Mexico has overstated the pervasiveness of the exclusionary rule
in legal systems throughout the world, has not taken into account
its varying forms, and ignores the fact that it has never been used
to mandate exclusion of statements made by a defendant prior to
receiving consular information, as Mexico demands.

8.29. While it is true that some legal systems have begun, in
the last twenty-five years, to use exclusionary rules in different
ways and for varying purposes, the practice is not by any means
widespread or consistent enough to be considered a “general
principle of law”. As recently as the 1970s, the automatic exclu-
sionary rule adopted by the United States Supreme Court was
seen as a “peculiarity”. Other forms of an exclusionary rule have
since been adopted in other jurisdictions. But even considering the
varying forms of exclusion collectively, exclusion certainly does
not constitute the majority position. As Professor Weigend explains,
“Exclusion of evidence as a sanction for employing illegal means
in obtaining it has some appeal for legal systems adhering to the
adversary mode of adjudicating cases”. In legal systems using the
“inquisitorial” mode for fact-finding, however, “it is the court’s
responsibility to find the truth regardless of the activity or passivity
of the prosecution and defense”. In such systems, depriving the
court of relevant information by excluding evidence “makes little
sense”. The majority of legal systems “do not recognize a strict
‘automatic’ exclusionary rule”. Rather, they “tend to generally
admit relevant evidence even if it was obtained in violation of
a legal rule, but exclude evidence which is either inherently
unreliable . . . or undesirable”.

8.30. Furthermore, the purposes of these rules differ. In the
United States, the exclusionary principle is in large part viewed as
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a prophylactic judicial remedy designed to deter Constitutional
violations. Exclusionary rules will serve other purposes in other
criminal courts. The International Criminal Tribunal for the Former
Yugoslavia and the International Criminal Court, for example,
exclude evidence “obtained by methods which cast substantial
doubt on its reliability or if its admission is antithetical to, and
would seriously damage, the integrity of the proceedings”. State-
ments made without consular information “would undoubtedly
be admitted” under this standard.

8.31. Mexico has failed to point to even a single instance in
which any national court or any national legislature has concluded
that the automatic exclusion of all statements and confessions
made by an accused to the authorities prior to receipt of consular
information is an appropriate remedy for a breach of Article 36,
whatever the purpose of their rule. Not one. In fact, the only area
of consensus among the limited number of States that have adopted
an exclusionary rule is in applying the rule as a remedy for
involuntary confessions, which cannot be equated to a breach of
Article 36. Clearly State practice does not indicate the emergence
of new customary international law, contrary to Mexico’s assertion.

8.33. In particular, Mexico’s emphasis on its own newly
adopted exclusionary rule is highly misleading in this regard.
Mexican courts have upheld the introduction of coerced or
otherwise compromised confessions despite the advent of certain
constitutional guarantees. Moreover, the significance of the rule
as articulated by Mexico is grossly overblown since there are
numerous instances in which exclusionary protections are utterly
lacking in Mexico. In particular, one notes the total absence of
reported cases that would automatically bar evidence obtained via
arbitrary detention and, more relevant to this case, that would
automatically exclude evidence obtained against a non-Mexican
defendant where his or her consulate was not notified pursuant
to law. The meager protection offered by Mexico’s rule flatly
undermines its effort to equate a general exclusionary principle
with common State practice.
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B. Mexico is not Entitled to the Order of Cessation and
Guarantees of Non-Repetition that it Demands

8.35. In LaGrand, the Court held that the commitment to
improved compliance expressed by the United States, coupled
with the “review and reconsideration” remedy, satisfied Germany’s
demands for guarantees of non-repetition.

8.36. Mexico submits that “the Court can no longer accept as
adequate the assurances provided in LaGrand”. Yet the United
States has demonstrated that its efforts to improve the conveyance
of information about consular notification are continuing unabated
and are achieving tangible results. Mexico asserts that the remedy
ordered in LaGrand has “proven ineffective to prevent the regular
and continuing violation by its competent authorities of consular
notification and assistance rights guaranteed by Article 36”.
However, Mexico’s Memorial wholly fails to establish a “regular
and continuing” pattern of breaches of Article 36 in the wake of
LaGrand, nor could it, given the extraordinary lengths to which
the United States has gone to implement this Court’s directives.
As the Court noted in LaGrand, “no State could give a guarantee
[that there will never again be a failure to observe the obligation
of notification under Article 36 of the VCCR]”. Yet Mexico seizes
upon isolated cases alleging such failure in its efforts to overturn
the Court’s judgment in LaGrand. Moreover, Mexico has failed
utterly to prove its claim that the means that the United States
has chosen to carry out the review and reconsideration remedy
are inadequate. . . .

*

MEXICO VS. UNITED STATES, VERBATIM RECORD,
INTERNATIONAL COURT OF JUSTICE, 12 DECEMBER 2003

Ms. Brown:

V. INTERPRETATION OF ARTICLE 36(1)
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Mexico’s interpretation would lead to absurd results and be
impracticable

5.22. Mr. President, Members of the Court, the fact that no
State has understood Article 36(1) to require consular access before
interrogation should come as no surprise, because it would lead
to absurd results to do so.... We have already noted that the
consular officer has no obligation to visit, to communicate with,
or to assist his national. Holding an interrogation in abeyance
pending a consular response could jeopardize an investigation or
threaten public safety; but to hold it in abeyance when a consular
officer has no obligation to respond, and may never do so, would
effectively hold the receiving State’s criminal investigation hostage
to the resource limitations and consular priorities of the sending
State. Mexico yesterday suggested that this fundamental problem
could be addressed by the Court articulating an elaborate rule
allowing a reasonable time for access depending on the severity of
the crime and the proximity of the consular post. Leaving aside
the obvious fact that this proposal would effectively have the Court
rewrite the Convention, it would yield even more absurd results.
Instead of a single rule for all States parties, authorities in each
State would make subjective determinations about the seriousness
of the crime and the relative availability of consular officers
from 1635 different countries to respond. The result would be hun-
dreds of different rules delaying investigations for varying and
unpredictable lengths of time.

Mr. Mathias:

VI. Interpretation of Article 36, paragraph 2

6.17. ... Mexico has asserted that “the Court determined in
LaGrand that clemency review alone did not constitute the required
review and reconsideration. No basis for this statement is given,
nor could it be, as the Court made no such determination. The
clemency processes in respect of the LaGrand brothers were not
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part of the Court’s dispositif in LaGrand, nor did the Court
expressly discuss clemency in its reasoning. Moreover, as the
United States has conformed its conduct subsequently to LaGrand,
the clemency process is now informed by the review and
reconsideration requirement.

6.18. Mexico has also asserted that “it is clear that the Court’s
direction to the United States in LaGrand clearly contemplates
that ‘review and reconsideration” would be carried out by judicial
procedures”. No basis for this statement is provided either, and
for the same reason....The Court in LaGrand did note that
Germany had argued for a result that “where it cannot be excluded
that the judgment was impaired by the violation of the right to
consular notification, appellate proceedings allow for a reversal of
the judgment and for either a retrial or a re-sentencing”. ...
Notably, there is no reference to appellate proceedings in the
Court’s discussion of its review and reconsideration remedy, and
no such thing in the dispositif. In its place is the Court’s express
conclusion that the review and reconsideration “obligation can be
carried out in various ways. The choice of means must be left to
the United States.” The Court pointedly did not approve Germany’s
requested remedy of appellate review.

C. There is no basis for a case-by-case review of compliance
with Article 36(2)

6.21. One additional point relates to the nature of the review
to be carried out by the Court in this case. In the LaGrand case,
as the Court is aware, it found that the breach of Article 36(2),
“was caused by the circumstances in which the procedural default
rule was applied, and not by the rule as such”. In that case, the
record before the Court fully documented the proceedings related
to the LaGrand brothers. There was an uncontested factual basis
upon which the Court could rest its conclusion with respect to
Article 36(2). Here, even as lately supplemented by Mexico, the
evidence it has submitted is far from providing a basis on which
the Court could assess the compliance of the United States with its
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obligations under this provision with respect to the 52 named
Mexican nationals.

6.22. In addition, with respect to the 52 individual cases, a
final assessment of United States compliance could not in any case
be undertaken by the Court because the cases remain ongoing. It
is for this reason that none of these 52 cases is admissible, and
Mexico’s claims concerning them must be rejected. At most,
therefore, in these proceedings, the appropriate assessment by the
Court should be limited to the relevant laws and regulations as
such, and the Court’s judgment should not include 52 separate
assessments addressing the compliance of the United States with
the obligation set forth in Article 36(2) in respect of each of the
named Mexican nationals.

6.23. There is an additional, independent reason why the Court
should go no further in this case than to review the relevant
laws and regulations of the United States as such. It would have
the advantage of corresponding more closely to the nature of the
obligation undertaken by the States parties in the proviso to Article
36(2). That obligation, after all, is stated generally: that the laws
and regulations of a State party must enable full effect to be given
to the purposes for which Article 36(1) was intended. It is an
undertaking by a State as to the nature of its laws and regulations,
it is not a guarantee with respect to the application of those laws
and regulations in any particular case. Mexico’s claims with respect
to Article 36(2) in this case should be dismissed because the laws
and regulations of the United States are structured so as to provide
for the review and reconsideration required by the Court. . ..

Mr. Thessin:

VIII. THE UNITED STATES PROVIDES THE “REVIEW
AND RECONSIDERATION” REQUIRED UNDER
ARTICLE 36(2) IN ITS CRIMINAL JUSTICE SYSTEMS
AND THROUGH EXECUTIVE CLEMENCY
PROCEEDINGS
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Review and reconsideration in the judicial process

8.10. Let us now examine more closely how the United States
judicial systems provide remedies for violations of the fundamental
concerns Mexico seeks to prevent. At the trial stage, every
defendant has the opportunity to show how any breach of Article
36 known to him or his counsel affected his due process rights,
whether or not the trial court labels this review as one invoking
an “individual” or a “fundamental” Vienna Convention claim.
On occasion, a defendant may decide for whatever reason, strategic
or otherwise, not to raise a claim at trial even though he is aware
of a breach. In fact, at least eight of the 52 Mexican nationals at
issue in this case knew of a possible claim, but chose not to raise
the issue at trial. . ..

8.11. If a defendant does choose to raise such a claim, trial
courts have the power to decide whether the failure to provide
consular information produced an error impairing a particular
right of sufficient significance to warrant a remedy. Trial courts
have the power to exclude statements if the foreign national gave
them involuntarily or waived his rights without understanding
them. For example, in the case of Carlos Alvarez and Ramiro
Hernandez, both defendants moved to suppress their statements
but were unable to show that their statements were involuntarily
made. Trial courts can also order postponements and extensions
of time to permit consular notification or even consular assistance,
if offered. Trial courts have the broad power to fashion other
appropriate relief, including further discovery of evidence or the
replacement of unsatisfactory counsel. For example, in the case of
Mendoza Garcia, although the court denied a motion to suppress
statements he had made to the police, the court issued an order
asking the Government of Mexico to assist in bringing defense
witnesses to the United States to testify on his behalf.

8.12. Every foreign national has the opportunity during the
appellate and collateral review processes to show how the failure
of consular notification deprived him of his due process rights or
in any way affected the fundamental fairness of his trial. In those
cases where the defendant has alleged at trial that a failure of
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consular information has resulted in harm to a particular right, an
appeals court can review how the lower court handled the claim
[of prejudice].

Mr. Taft:

8.12. ... If the foreign national did not raise his Article 36
claim at trial, he may face procedural constraints on raising that
particular claim in direct or collateral judicial appeals. This is not
surprising. Procedural default principles are common worldwide
and, as the Court said in LaGrand, they do not breach Article 36(2).
Absent a requirement to raise issues in a timely way, defendants
would always postpone raising claims until they were found guilty
and would then seek to start the trial over.

8.13. But the key is to understand what is and what is not
defaulted. For example, Mexico claims that it provides competent
interpreters. If the interpreter at the trial is not competent, the
defendant can demand relief on appeal about the inadequate
interpretation services. Whatever label he places on his claim, his
right to competent interpretation must and will be vindicated if it
is raised in some form at trial. In that way, even though a failure
to label the complaint as a breach of the Vienna Convention may
mean that he has technically speaking forfeited his right to raise
this issue as a Vienna Convention claim, on appeal that failure
would not bar him from independently asserting a claim that he
was prejudiced because he lacked this critical protection needed
for a fair trial.

8.14. Let us put this issue in perspective. By Mexico’s own
concession, in only eight out of the 52 cases has a court determined
that Vienna Convention claims were procedurally defaulted due
to the defendant’s failure to raise the claim at trial. And in most of
these eight cases, the courts evaluated consular-related harm to
the foreign national either by reviewing the Convention claim for
prejudice despite the default or by reviewing other, related claims
on their merits. For example, Mr. Plata Estrada did not raise a
Vienna Convention claim at trial, but he did do so on appeal.
Although the appeals court noted that he was procedurally barred
from bringing such a claim at that stage, it also noted that he did
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not claim or show that he was discriminated against; or that his
trial counsel was not experienced in the area of capital litigation;
or that his trial counsel was otherwise deficient in the repres-
entation. Plata Estrada did, however, argue that his guilty plea
was coerced and two different appellate courts reviewed this issue
in considerable detail.

This careful review process occurred also in the case of Valdez
v. Oklaboma. Although Valdez’s claim under the Convention was
procedurally defaulted, the Oklahoma court vacated the capital
sentence and ordered a new sentencing procedure because Valdez’s
trial counsel was ineffective in failing to uncover significant mitig-
ating evidence that was subsequently discovered through the
intervention and assistance of the Mexican consulate.

8.15. The lesson from this is clear: Do not be misled by
Mexico’s assertion that US courts fail to provide review and
reconsideration if they do not label a claim as a Vienna Convention
claim. Even if a US court will not consider the failure of consular
information as an issue in its own right, courts will consider
properly preserved independent claims that the due process rights
of a foreign national were unacceptably compromised in prior
proceedings. And, certainly, the defendant may amplify this claim
by explaining how the failure of consular notification contributed
to this unacceptable result. And they have done so.

Review and reconsideration in the clemency process

8.17. Mr. President, Members of the Court, the United States
also gives “full effect” to the “purposes for which the rights
accorded under [Article 36(1)] are intended” through executive
clemency proceedings. The clemency process with its deep roots
within the common law system is well suited to the task of
providing review and reconsideration.

8.18. Clemency procedures supplement review in the judicial
stages. They also function alone. . ..

8.20. Every state where a Mexican faces capital punishment
has careful procedures that give each individual a full opportunity
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to have his clemency application fairly heard. Applications raising
significant claims are thoroughly investigated. This includes:
reviewing information received from interested parties; some states
permit public hearings where both proponents and opponents of
clemency can make their arguments; the clemency authority will
then make a decision, with the Governor often receiving a written
recommendation from the administrative board responsible for
investigating and considering clemency applications.

8.21. Two points are particularly noteworthy. First, these
clemency procedures allow for broad participation by advocates
of clemency, including an inmate’s attorney and the sending state’s
consular officer. Indeed, participation is not limited to the consular
officer. The President of Mexico, in several instances, and even
Pope John Paul II in the case of a non-Mexican in Missouri have
personally made successful clemency pleas to state Governors
on behalf of defendants convicted of capital crimes. Second, these
clemency officials are not bound by principles of procedural default,
finality, prejudice standards, or any other limitations on judicial
review. They may consider any facts and circumstances that they
deem appropriate and relevant, including specifically Vienna Con-
vention claims.

8.22. Mexico attacks unfairly the integrity of the decision-
makers in this process. The state legislatures that created these
processes, and the Governors and clemency boards that implement
them, are properly established institutions under the laws of the
United States. They, and the processes they oversee, are entitled to
the presumption that they operate in good faith and on a regular
basis according to United States law. Mexico has provided no
basis for this Court to find otherwise, even if this Court were
accustomed to assess the merits of State legal systems, which it
is not.

8.23. Nor, as Mexico claims, can clemency fairly be said to be
a process that reviews only sentences, but not convictions. Even
ignoring Mexico’s concession that these 52 individuals in the cases
before the Court “committed abominable crimes”, clemency in
fact results in pardons of convictions as well as commutations
of sentences. Within the last year, for example, one Governor
pardoned 38 individuals convicted of non-capital crimes, and this
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occurred in Texas, a state whose process of clemency Mexico has
disparaged.

8.25. Although you would not know it from Mexico’s
presentation, clemency is a process that works carefully, fairly,
and successfully to review and reconsider breaches of Article 36.
Since this Court’s decision in LaGrand, we are aware of seven
foreign nationals sentenced to death whose Vienna Convention
claims were reviewed and reconsidered in clemency. Of these seven,
the sentences of five were commuted in clemency. In a sixth case,
the Governor’s concerns for the Vienna Convention claims set in
motion a series of events that, as you heard yesterday, resulted
in the imposition of a sentence of life imprisonment in lieu of the
death penalty. And in one case, clemency was denied.

8.26. As I now describe these seven cases, ask yourself whether
or not the clemency process, in Mexico’s words, “rarely, if ever,
includes a review and reconsideration of the effect of a violation
of the Vienna Convention”. Ask yourself also whether “viola-
tions of the Vienna Convention are given no weight in clemency
review”.

8.27. In January of 2003, the Governor of Illinois granted
clemency in capital cases to five foreign nationals, including three
Mexican nationals who are the subject of this case. In announcing
his decision, the Illinois Governor made clear that he was influenced
by what he understood to be violations of Article 36. As the
Governor put it:

“Another issue that came up in my individual, case-by-
case review was the issue of international law. The Vienna
Convention protects US citizens abroad and foreign
nationals in the United States. It provides that if you
are arrested, you should be afforded the opportunity to
contact your consulate. There are five men on death row
who were denied”—in the less precise language of the
Governor—“that internationally recognized human right.
Mexico’s President Vicente Fox contacted me to express
his deep concern for the Vienna Convention violations.”
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8.28. The Governor’s decision followed an established pro-
cess. The Illinois Prisoner Review Board thoroughly reviewed all
claims and considered all materials collected in connection with
the applications, including letters of support from the Mexican
Government presenting its views on the LaGrand decision. The
Board held extensive hearings in each case except one, where
the defendant chose not to file a petition for clemency. After the
hearings, the Board made non-binding and confidential recom-
mendations to the Governor.

8.29. In a sixth case, in August of 2002, the Texas Board of
Pardons and Paroles, recommended against clemency for Javier
Suarez Medina. The Governor followed that recommendation
as he was required to do by law. But before the Board made
its recommendation, several actions ensured full review and
reconsideration. When Mexico brought the case to the attention
of the Department of State, we contacted the Governor and the
Board, drawing attention to the failure to provide consular
information and inviting consideration of that fact and of this
Court’s decision in LaGrand during the clemency proceedings.
The Chairman of the Board met personally with Mexican officials
to discuss the petition and Mexico’s views regarding the failure
to provide consular information. All Board members received
Mexico’s written synopsis of its presentation along with copies
of all the materials that Mexico supplied. To allow adequate time
to review and consider the materials submitted on the consular
information issue, the Board extended the deadline for its
consideration. . . .

8.30. Mexico quarrels with the outcome, but it provides no
basis for the Court to conclude that the Board either failed to
review and reconsider carefully the conviction and sentence or
decided unreasonably that the Vienna Convention claim did not
require setting them aside. In front of witnesses, Suarez Medina
shot an undercover police officer eight times. He confessed to the
killing, but clearly would have been convicted regardless of his
confession. The sufficiency of the evidence of his guilt was never
in doubt, and the fundamental fairness of his trial was examined
at multiple stages of post-conviction review. He was not un-
reasonably or unfairly barred from raising his claim under the
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Convention on appeal—in fact he and Mexico knew of the claim
from June 1989, but between then and 2002, 13 years later, neither
he nor Mexico raised the issue at all as a basis for challenging his
conviction or sentence on direct appeal or in collateral challenges.

8.31. In the final case, the Governor of Oklahoma in July of
2001 denied clemency for Gerardo Valdez Maltos, after receiving
a favourable recommendation for clemency from the Oklahoma
Pardon and Parole Board. The Governor, however, then granted a
stay of execution to allow for further judicial appeals on, among
other issues, the consular notification claim and its effects. As
these proceedings progressed, the sentence of Valdez Maltos was
reduced to life imprisonment.

8.32. The Governor’s decision followed full review and
reconsideration of the case. The Department of State in early June
2001 wrote first to the Pardon and Parole Board and then to the
Governor requesting that they give careful consideration to Valdez
Maltos’s pending clemency request. Indeed, the Mexican Govern-
ment thanked the Department for its letters and acknowledged
their value. The Board recommended commutation after reviewing
extensive mitigation evidence bearing on the appropriate sen-
tence that had been gathered with the assistance of the Mexican
consular officers. After discussing the matter with the Mexican
President, the Oklahoma Governor granted a 30-day stay of
execution to allow himself time to consider the recommendation
further.

8.33. In the interim, this Court decided the LaGrand case.
And then the Department wrote again to the Governor. This second
letter focused the Governor’s attention particularly on the LaGrand
decision and requested that he specifically consider the impact
of any Vienna Convention violation on either the conviction or
sentence in the case.

8.34. There can be no doubt that the Governor took the
LaGrand decision into account, and independently reviewed and
reconsidered Valdez Maltos’s conviction and sentence. In addition
to meeting with Valdez Maltos’s defence attorneys and senior
officials of the Mexican Government, including the Mexican Legal
Adviser, the Governor spoke directly with President Fox about
the case. The Governor and his advisers reviewed at length the
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facts, the procedural and legal questions, and the particular issues
related to the breach of Article 36.

8.35. Based on the review of all the evidence, including the
failure to give consular information, the Governor ultimately
concluded that clemency was not warranted. . . .

8.36. So what does this review of the clemency process that
Mexico so disparages show us? There have been seven cases in
which violations of the Vienna Convention’s requirements have
been raised. Seven times the claims of violation have been reviewed
and reconsidered. The results of the review and reconsideration
have varied, depending on the facts of each case. This process is
not the charade Mexico has portrayed for the Court. It plainly
provides an effective form of review and reconsideration that fully
satisfies this Court’s decision in LaGrand.

8.38. Obviously, Mexico would prefer that judicial relief or
clemency be granted in every case. That is why it demands an
automatic nullification, even when no actual prejudice resulted, or
where the claim has already been reviewed by a US court or where
it was knowingly defaulted. But the obligation set out in LaGrand
is a fair review and reconsideration, not an automatic reversal in
every case. One would not expect that, at the end of a process
where each defendant may have had the fundamental fairness of
his trial and his claims of actual innocence reviewed by perhaps
dozens of state and federal judges, miscarriages of justice would
frequently remain that require clemency.

Professor Weigend:

IX. REMEDIES—CRIMINAL JUSTICE SYSTEMS

I. Introduction

9.3. The purpose of my statement is to show that the remedies
Mexico proposes for breaches of the Vienna Convention would
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be in open conflict with the criminal procedure laws of most legal
systems of the world. If the radical solutions suggested by Mexico
were to be adopted, this would indeed create havoc with the well-
balanced ways in which legal systems deal with deviations from
the proper process. In light of this fact, I submit that the Court
would be well advised to follow the path it has taken in LaGrand,
that is, not to impose on States particularized procedural adjust-
ments that may be alien to their procedural systems but instead to
leave it to each State to provide for review and reconsideration of
cases by means of its own choosing.

2. Restitutio in integrum in the context of the criminal process

9.4. ...Mexico would now turn this proposition into an
affirmative duty of the receiving State to re-establish the situation
that existed before the wrongful act was committed. And Mexico
further applies this concept of restitutio in integrum to the crim-
inal process, demanding that the Court order the United States
to introduce, in its domestic law, three distinct procedural
remedies. . . . These are:

— first, that any judgment and sentence must be vacated
whenever the requirements of Article 36 of the Vienna
Convention were not followed;

— second, that a new trial must be granted in this case even
when the judgment and sentence have become final under
domestic law;

— third, that at the new trial any statement the defendant
had made before being given information about consular
access must be suppressed.

3. Article 36 VCCR and the criminal process

9.5. I submit that Mexico is mistaken in applying the concept
of restitutio in integrum in this fashion. Before I take a closer look
at each of Mexico’s propositions, it may be useful to briefly
consider the relationship between Article 36 requirements and the
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criminal process. . .. Article 36 of the Vienna Convention does
not relate only to criminal defendants but instead applies to all
nationals of sending States detained by the receiving State for any
reason. The obligations of receiving States under Article 36 have
the purpose of enabling the consulate, if the detainee so wishes, to
assist him in dealing with this situation, for example, by informing
relatives or by organizing humanitarian or legal assistance—which
is useful regardless of the reason for which the individual has been
taken into custody. Criminal procedure law, on the other hand,
provides every suspect, regardless of nationality, with certain basic
rights that put him or her in a position of “equality of arms” with
the prosecution, especially by providing him with an attorney, by
ensuring that he knows of the charges against him and of his
rights as a participant in the process, and by granting him access
to exonerating evidence. If the suspect does not sufficiently
understand or speak the language in which the investigation is
being conducted, he must be provided with an interpreter. In the
real world, the two circles of obligations concerning consular
information and notification, on the one hand, and obligations
based on criminal procedure law, on the other, sometimes overlap;
but while consular involvement may sometimes have the effect of
enhancing a suspect’s procedural prospects, this effect certainly is
not the purpose of Article 36. ... [I]t is the purpose of domestic
criminal process rights to guarantee fair proceedings and an
equitable judgment; and that is true for suspects of all nationalities
regardless of the possible intervention of consular officers. Having
access to one’s consulate is not by any means a legal prerequisite
for obtaining a fair trial, nor does the availability of such access
have any direct impact on the correctness of the judgment or
sentence. Put simply, Article 36 of the Vienna Convention does
not confer criminal process rights.

9.6. It is important to keep this rather distant relationship
between consular notification procedures and criminal process
rights in mind when one goes about defining remedies for breaches
of Article 36. Because a failure to follow the requirements of Article
36 might, in individual cases, have a factual influence on a foreign
defendant’s conviction and sentence, the Court in LaGrand has
stated that a legal system must not categorically preclude foreign
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defendants from bringing a breach of Article 36 to the attention
of the authorities of the receiving State before a severe sentence is
carried out. Mexico, however, now requests this Court to go far
beyond LaGrand by making the United States start the process
from scratch whenever a breach of Article 36 has occurred.

4, Remedies

1. Turning back the clock?

9.7. ...1 think it is necessary that I point out, at the outset,
that in the criminal process it is not possible to simply turn back
the clock. . . . Legal systems do provide for the case that the criminal

process has been affected by legal error. But even when a trial is
found to have been unfair, all an appeals court can do is vacate
the judgment and order a new trial. Even an appeals court cannot
erase what has happened before trial. ... When we look for a
proper resolution of cases in which breaches of Article 36 have
occurred, we should therefore dispel the naive notion of playing
the film backward and starting again from zero. . ..

2. Automatic reversal

9.8. Beyond the back-to-zero solution, Mexico suggests that
any judgment based on a process in which Article 36 procedures
were not followed should be subject to reversal without any
showing of prejudice. ... [N]ational legal systems do in some
circumstances provide for automatic reversal of a judgment upon
proper appeal. But this radical solution is typically restricted to
misapplications of substantive criminal law and to the absence of
the most basic formal prerequisites of an orderly process. In most
legal systems, criminal convictions will be reversed when they fail
to comport with applicable substantive criminal law, for example,
when the court of first instance has based the defendant’s conviction
on a misinterpretation of a criminal statute. Clearly, this is not the
situation at issue here. Legal systems are much more restrictive in
allowing the reversal of judgments on the basis of procedural faults.
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There are only very few categories of procedural violations that
are almost universally recognized as leading to automatic reversal,
that is, without at a minimum making it necessary for the defendant
to show prejudice to his case. Such absolutely “fatal” procedural
faults are typically limited to an illegal composition of the court,
the absence of persons from trial whose presence is prescribed by
law—which includes defense counsel when his participation is
required by law—and the illegal exclusion of the public from the
trial. Breaches of the Vienna Convention hardly qualify as
procedural error, because they do not directly interfere with a
foreign national’s criminal process rights. And even if one were to
emphasize that factual impact breaches of Article 36 can have
on a defendant’s conviction or sentence, neglect of consular
notification surely does not fit into the short list of fatal procedural
errors leading to automatic reversal. One should bear in mind
that even breaches of fundamental trial rights, such as the right to
consult with an attorney or the privilege against self-incrimination,
in the great majority of legal systems will lead to a new trial only
if the appellant can show prejudice, that is, that the violation may
have had an impact on the outcome of his case.

9.9. Mexico’s position in this regard may be explained by the
fact that Mexico’s own law of criminal procedure deviates from
the great majority of legal systems. Under Mexican law, an appeal
is successful whenever the defendant can show that he was not
informed of his right to legal counsel, that he was prevented from
making contact with legal counsel, that no translator was appointed
for him, or that the court declined to hear evidence properly offered
by the defendant. . .. Mexico’s rule is exceptionally liberal when
compared with the actual state of the law in the great majority of
legal systems. The remedy proposed by Mexico for breaches of
Article 36 would consequently deviate from most countries’ legal
standards on appellate review. And it would deviate from Mexico’s
own standard as well: even Mexico’s extensive list of procedural
errors leading to automatic reversal does not include a lack of
consular information and notification. . . .

9.10. Mexico’s claim that judgments must be reversed whenever
Article 36 was breached suffers from yet another flaw. Several
legal systems, including both those of the United States and of
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Mexico, limit the admissibility of appeals alleging procedural error.
They impose strict requirements of early protest against defective
procedural rulings or acts. . .. Exceptions from this strict rule of
procedural default apply only if there was a manifest violation
leaving the defendant without a defense, or if the lack of timely
protest was due only to the turpitude or negligence of defendant’s
legal counsel. Procedural default thus significantly limits a
defendant’s ability to raise a violation of Article 36. . ..

9.11. In sum, Mexico’s assertion that “a departure from the
requirements of procedural fairness renders illegitimate any con-
viction or sentence resulting from the flawed proceedings” does
not correctly describe the state of procedural law worldwide. . . .

3. Reopening the case

9.12. But Mexico goes even further and asks this Court to
extend the rule of automatic reversal to cases in which the judgment
and sentence have become final according to domestic law. This
would lead to an even greater intrusion into universally recognized
principles of criminal procedure. ... This concept of finality is
necessary in order to ensure the stability, reliability and effectiveness
of the administration of criminal justice. Reopening cases years
or decades after the original trial has ended would lead to mere
shadow trials, with witnesses whose memories have faded, or with
secondary evidence because the original evidence has long dis-
appeared or become worthless. In many cases, it would be imposs-
ible to do justice on such shaky evidence.

9.13. Most legal systems have therefore wisely adopted the
rule that judgments that have become final can be challenged in
court only under highly exceptional circumstances. To overcome
finality, it is not sufficient that some error on substantive or
procedural law has occurred. The defendant may have his case
reopened and a new trial granted only if, for a special reason
recognized by law, it would be intolerable for a system of justice
to continue to uphold and execute the original judgment. Categories
of circumstances giving rise to an extraordinary appeal against a
final judgment tend to be similar worldwide. They are generally
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limited to two types of situations: criminal interference with the
original process (falsa), and the belated discovery of crucially
relevant new evidence after finality has attached (nova). Typical
examples of the former category are cases in which a witness at
the original trial has later been convicted of perjury, or a document
tending to incriminate the defendant later turns out to have been
forged. Examples of the “new evidence” category would be another
person’s credible confession to have committed the offence in
question when there can be only one perpetrator, or the appear-
ance, in good health, of the presumed murder victim. Mexican
law closely follows this pattern, specifying that the convicted person
bears the burden of showing that one of the extraordinary cir-
cumstances exists that can overcome finality.

9.14. The cases before this Court of course are a far cry from
satisfying the rigorous test that I have just outlined. In the context
of the criminal process, breaches of Article 36 are, at most, simple
procedural errors, and such errors are not sufficient to overcome
the rule of finality. When Mexico requests this Court to order the
United States to reopen cases long after final adjudication, it invites
the Court to invent a completely new rule that is alien to national
procedural systems and would dislocate basic tenets of criminal
procedure law that have been recognized around the world, Mexico
itself included.

4. Excluding evidence

9.15. Mr. President, please permit me now to turn to the last
of Mexico’s demands that fall within my portion of the presenta-
tion. Mexico wishes this Court to declare that any statement a
foreign national defendant makes in advance of receiving consular
information or of having contact with his consular officer must
be suppressed. This claim rests on two assumptions: first, that it
is illegal for law enforcement personnel to take a statement from
a defendant before he or she has been informed or has made
contact with the proper consulate; and second, that exclusion of
illegally obtained evidence—the so-called exclusionary rule—is a
general principle of law under Article 38 (1) (c) of this Court’s
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Statute. I submit that both assumptions are incorrect and that the
broad ruling Mexico asks the Court to make would therefore be
without a legal basis.

(a) Right to consular assistance before interrogation?

9.16. First, I have not found any legal system that would
provide in the context of the criminal process an unqualified right
for a foreign national suspect to speak with a consular officer
before he or she is being interrogated by the police; and in the
great majority of States, suspects do not even have to be informed
on consular notification prior to being interrogated....In my
research on this issue, I did not find any legal system that would
have expressly transferred Article 36 obligations into its criminal
procedure law. . ..

9.17. The absence of an explicit reference to the Vienna
Convention of course does not mean that States parties to the
Convention do not respect and apply the requirements of that
document. But given the lack of express language, one cannot
expect national law enforcement agencies to go beyond the
clear requirements of the text of the Convention and to refrain
from questioning suspects until they have been informed of the
possibility of consular notification, until contact with the suspect’s
consulate has been established or until a consular officer has
seen fit to talk with the suspect. Such procrastination would not
only seriously impede the timely clarification of critical facts but
would run counter to standard practice of a large number of legal
systems. . . .

(b) Exclusion of illegally obtained evidence

9.18. In a similar fashion, Mexico has developed a rather
extravagant legal theory claiming that the exclusion of evidence
obtained illegally is a universally recognized principle in the sense
of Article 38 (1) (c) of the Court’s Statute. ... It is true that a
number of legal systems have adopted a general rule that illegally
obtained evidence shall not be admitted at trial. ... The great
majority of legal systems, however, do not suppress evidence simply
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because it was obtained in illegal ways. Rather, courts in most
countries tend to perform an individualized analysis, weighing the
nature and gravity of the violation, the inherent reliability of the
evidence, the relevance of the evidence in question for finding
the truth, and the seriousness of the accusation.

9.19. The way the international community has addressed
the issue of excluding evidence may best be reflected by the
formulations in Rule 95 of the Rules of Procedure and Evidence
of the International Criminal Tribunal for the former Yugoslavia
as well as in Article 69, section 7, of the Statute of the International
Criminal Court. According to both instruments, illegally obtained
evidence is admissible in court unless the method by which it has
been obtained casts substantial doubt on its reliability, or admission
would be antithetical to and would seriously damage the integrity
of the proceedings. If this were the test for excluding statements
made without consular information or notification, such statements
would undoubtedly have to be admitted: a suspect’s ignorance of
Article 36 requirements certainly has no impact on the reliability
of his or her statement, and it cannot be said that admission would
“seriously damage” the integrity of court proceedings. . . . In short,
international law simply does not know of a rule even remotely
similar to the sweeping exclusion of evidence as suggested by
Mexico.

Professor Zoller (English translation of French original):

X. REPARATION

1. Mexico’s claims for reparation have no legitimate basis in
international law

10.5. The claims for reparation submitted by Mexico fall into
three categories. Not one of them has any legal foundation.
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A. The request for a declaratory judgment

10.6. First, Mexico asks the Court for a “declaratory
judgment”, which, as it explains in its Memorial, would state
“clearly and precisely the international legal obligations of the
United States under the Vienna Convention, as well as the con-
sequences that arise from those obligations”. Mexico is asking
the Court for an interpretative declaration of the provisions of
Article 36 of the Vienna Convention on Consular Relations.

10.7. This first request by Mexico raises wide-ranging practical
problems. The Vienna Convention on Consular Relations is a
multilateral treaty which extends to over 160 States parties. Article
36(2) of the Convention provides that the rights referred to in
paragraph 1 of that Article “shall be exercised in conformity with
the laws and regulations of the receiving State”. Assuming for
the moment that the Court gave effect to the Applicant’s claims,
its declaration on Article 36 of the Convention could hardly
amount to anything other than a limited special régime within
the broad general framework of the Convention, since Mexico’s
Application is meaningless except in relation to the law of the
United States. Given the obvious discrimination that this limited
“made-to-measure” régime for Article 36 would represent, re-
lative to the rules applied to the other States parties to the
Convention, it is not apparent how the Court could comply with
Mexico’s request without indirectly affecting the rights of third-
party States.

10.8. Furthermore, if Mexico were to obtain a declaration
from the Court granting it the favorable régime to which it claims
to be entitled in its relations with the United States, on what
grounds and for what reason would it be the only State to benefit?
If the principle of sovereign equality of States were not to be
flouted, the privileged régime secured by Mexico would have to
be extended to all States parties to the Convention. Moreover,
reciprocity demands that all those States would be justified in
claiming what would very soon become known as the “Mexican
privilege”. It is apparent that, if the Court acceded to Mexico’s
request, it would not be confining itself to settling the dispute
between the two States but would be legislating for all States
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parties to the Vienna Convention on Consular Relations, including
those which have not ratified the Optional Protocol.

B. The request for restitutio in integrum

10.10. Secondly, Mexico asks the Court to grant restitutio in
integrum, i.e., to require the United States to make a fresh start in
all proceedings currently pending before American courts and to
start “a new proceeding” for each national. ...

10.12. ... Mr. Donovan told us yesterday that such a procedure
was not “materially impossible”. But the real issue is whether it is
legally possible.

10.13. The better view among publicists has long been that
States show a perfectly proper concern “to avoid certain con-
stitutional obstacles that could be overcome only at the price of
complications out of proportion to the advantage of restitution
in kind”. [Translation by the Registry]. This is always the case
where the wrongful act to be redressed is a judicial one. In no
country claiming to apply the rule of law is it possible to overturn
a judgment—an act of the judiciary—in the same way that an act
by the executive or the legislature can be abrogated. An executive
order or an administrative decree may be relatively easy to annul,
albeit subject to the rights of third parties; a statute is less easy
to abrogate, but such difficulties as may exist depend essentially
on political considerations. On the other hand, the constitu-
tional bedrock of the principle of judicial independence in any
State operating under the rule of law means that the quashing
of a judicial act is possible only at the price of considerable
complications. . . .

10.14. That is why international jurisprudence has never gone
so far as to say that annulment is the normal form of reparation
for a judicial decision presumed to be internationally wrongful. . . .

10.15. In international practice the only cases in which
judgments have been annulled en masse, as Mexico would like the
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Court to order in respect of the 52 convictions and sentences by
American courts, were those that were the result of specific treaty
provisions. Even in these exceptional cases there were excep-
tions. . . . Even European human rights law makes no provision
for the type of reparation that Mexico is seeking. When a judicial
act is incompatible with the European Convention or with one
of its protocols, the Court does not annul it.

10.16. Mr. President, Members of the Court, Mexico has not
explained why there is a need to abandon this international practice
in the present case. In truth, it is not even aware of that practice,
as witness its casual statement that: “The only ‘burden’ [the
quotation marks are the Applicant’s] that restitution would impose
on the United States here would be the need to conduct new trials.”
Mr. President, they cannot be serious! Assuming that the Court
were to grant Mexico what it asks, the federal government fails
to see how, given the present state of federal constitutional law,
it could implement its decision without causing upheavals of
staggering scope. Worse, assuming that it were able to set in motion
the necessary machinery, it could not even guarantee a successful
outcome.

C. The request for assurances of non-repetition for the future

10.18. Thirdly, the Applicant asks the Court to order the United
States to cease its wrongful acts and to offer assurances of non-
repetition.

10.19. Mexico would like the United States to be ordered to
promise, as it were, “never to do it again”. However, it is unclear
what purpose such a request serves, because all this has long been
settled. Specifically, the obligation on the competent authorities
in the various States of the United States to inform the consular
authorities of the imprisonment of any foreign national who
requests such notification has been understood since ratification
by the United States of the Vienna Convention on Consular
Relations, and even before the decision in the LaGrand case the
federal government was unstinting in its efforts to ensure that the
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competent authorities in the States informed the consular
authorities when foreigners were arrested and requested that their
consul be notified.

Mr. Mathias

XI. REVIEW AND RECONSIDERATION IS THE
APPROPRIATE REMEDY FOR A BREACH OF ARTICLE
36 OF THE CONVENTION

A. The Court decided the appropriate remedy for a breach of
Article 36 in LaGrand

11.2. Mexico apparently wants to persuade the Court, contrary
to the record in the case and the judgment itself, that the Court in
LaGrand did not already decide upon the appropriate remedy for
prospective breaches of the Convention. . . .

11.3. Mexico’s description of LaGrand is, at best, incomplete,
in that it fails to mention that Germany specifically sought
assurances in LaGrand with respect to “any future cases of
detention or of criminal proceedings against German nationals”.
There is no suggestion that this referred only to future cases in
which executions had taken place. On the contrary, it certainly
included future cases involving persons still incarcerated. In other
words, persons in the same position as the Mexican nationals in
this case. And in response to Germany’s request in LaGrand, this
Court—as is well known—in the seventh paragraph of its dispositif
found that

“should nationals of the Federal Republic of Germany
nonetheless be sentenced to severe penalties, without their
rights under Article 36, paragraph 1(b), of the Convention
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having been respected, the United States of America, by
means of its own choosing, shall allow ... review and

b

reconsideration . . .”.

B. Review and reconsideration is the appropriate remedy for
a breach of Article 36

11.9. As it was in LaGrand, the Court’s task in this case is to
balance the respective rights of the Parties taking into account the
nature of the procedural obligation owed to Mexico and the related
substantive rights of the United States.

11.10. With respect to the rights of the United States, the
Members of the Court well understand the fundamental character
of a State’s criminal justice system. It is a touchstone of State
sovereignty. Its smooth operation is essential to the maintenance
of public order, one of a State’s primary responsibilities to its
citizens. In LaGrand, while the Court went far, the review and
reconsideration remedy that it fashioned did not compromise the
effectiveness of the domestic criminal justice system. On the
contrary, the Court left it to the State to determine how best to
implement a review and reconsideration mechanism in the overall
context of its domestic legal system. By contrast, Mexico’s proposed
remedy would intrude deeply into the criminal justice system,
because, even in the revised form previewed by counsel for Mexico
yesterday, it would have the Court impose new rules on US courts
with respect to issues such as the exclusion of evidence and
procedural default.

11.11. In its Memorial, Mexico heedlessly suggested that its
proposed remedy “would impose no burden here at all”. As with
its erroneous assertion that the remedy in LaGrand took into
account only the LaGrand brothers and not future German
nationals, Mexico here departs from the realm of legal argument
and engages in legal fantasy. The intrusion into State sovereignty
that Mexico invites this Court to undertake would be truly
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unprecedented. The Members of the Court can no doubt imagine
the implications for their own national criminal justice systems if
final convictions and sentences in an entire category of cases were
declared invalid and an international tribunal were to insert itself
into ongoing criminal cases. Mexico may trivialize this, but the
Court’s action in LaGrand suggests that the Court will not.

C. The review and reconsideration remedy is better in accord
with the proper role of the Court

11.16. Review and reconsideration of a conviction and sen-
tence, by means of a State’s own choosing, is also an appropriate
remedy because it is better in accord with the proper judicial role
of the Court in resolving disputes like the one presently before it,
for two independent reasons, one practical and one fundamental.

11.17. First, as a practical matter, because the Convention is
so widely adhered to, and because of the varied manner in which
States implement their obligations thereunder as well as the diverse
ways that States have established and operate their criminal justice
systems, the Court should interpret the Convention and prescribe
remedies that are meaningful and applicable across the diverse
legal systems of all the States parties. While this case is between
Mexico and the United States, the instrument on the basis of which
the Court is acting creates international legal obligations for States
on every continent representing all the principal legal systems
of the world, including common law States and civil law States,
unitary States and federal States. Review and reconsideration, by
means of a State’s own choosing, is the only remedy capable of
general application across legal systems and cultures. It provides a
way forward for all State parties. And it avoids the complications
that would ensue were the Court in this case to decide, as Mexico
requests, for example, that application of the exclusionary rule,
a rule of evidence that Professor Weigend has shown is unknown
in many legal systems, is somehow required by the Convention.

11.18. The more fundamental advantage of the review and
reconsideration remedy over the remedy proposed by Mexico is
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that “review and reconsideration” does not involve the Court in
fashioning an order for the prospective operation of a domestic
criminal justice system, a function that is beyond the Court’s proper
role. The Court is mindful of its role in a case under a com-
promissory clause: here, to decide a dispute concerning the inter-
pretation or application of the Convention. The Court’s role is
limited to its assessment of the international legal obligations of
the parties and does not extend to a determination of the means
by which the parties implement their obligations in their domestic
legal systems. In an appropriate case, the Court may determine
the remedy for a breach of an obligation, but its determination of
that remedy, too, is limited to a statement of what international
law requires. Here, it is not for the Court to determine prospectively
how the review and reconsideration remedy is to be implemented
by the United States, or by any other State.

c. Citizen of country without diplomatic relations

In December 2003 Catherine W. Brown, Assistant Legal
Adviser for Consular Affairs, Department of State, responded
to a request from the Oklahoma attorney general’s office, in
a case concerning a national of Vietnam. Because the United
States had no diplomatic or consular relations with Vietnam
at the time the arrest was made in 1992, the letter explained,
no obligation existed under the Vienna Convention on Con-
sular Relations to notify the person arrested of his right to
contact consular officials, which were not present in the
United States at the time.

The letter, excerpted below, is available in full at
www.state.gov/s/l /c8183.htm.

The United States of America and the Socialist Republic of
Vietnam did not have consular relations or diplomatic relations in
1992. No provision had been made at that time for performance
of consular functions by third countries under protecting power
arrangements; nor was the Vietnamese representative to the United
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Nations in New York authorized to perform consular functions
on behalf of Vietnamese nationals in the United States. Accordingly,
in 1992, there was no one in the United States authorized to pro-
vide consular assistance to Vietnamese nationals in the United
States. The two countries established limited consular relations in
1994 and diplomatic relations were not normalized until July 1995.

The United States and Vietnam were both parties to the Vienna
Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77,
in November 1992. (The United States became a party to the
Convention on November 24, 1969, and Vietnam became a party
on September 8, 1992.) Nevertheless, the competent authorities
in the United States were under no obligation to implement
Article 36 at that time with respect to Vietnamese nationals arrested
or detained in the United States. Given the lack of consular relations
between the two countries, Vietnam was not a “sending State”
and the United States was not a “receiving State” for purposes of
the Convention at that time.

2. Temporary Refuge for American Citizens

U.S. diplomatic and consular posts overseas have at times
granted temporary emergency protection to U.S. citizens in
danger of suffering serious harm on a case-by-case basis. In
recent years, particular concerns have arisen concerning
American citizen women seeking to recover their abducted
children or seeking to escape domestic violence, forced
marriages, and related problems abroad, especially in Saudi
Arabia. The Department of State issued written guidance in
October 2003 to all overseas posts concerning when and how
to grant requests by private American citizens for temporary
emergency protection in U.S. diplomatic and consular pre-
mises. The guidance, excerpted below, will be incorporated
into Chapters 2 and 7 of the Foreign Affairs Manual.

The full text of the telegram is available at www.state.gov/
s/1/8183.htm.
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4. Conducting an Interview

A consular officer should conduct an initial interview of the person
requesting temporary refuge with an emphasis on gathering
information needed to verify the person’s U.S. citizenship, to
identify the citizen reliably, and to evaluate the nature and severity
of the danger he or she fears. It is largely on the basis of this
information that Department will make a determination about
the U.S. citizen’s eligibility for temporary refuge and need for
other consular services.

At the conclusion of the interview, consular officer should
explain to the U.S. citizen that post must report to Department
and seek instructions regarding the U.S. citizen’s request for
temporary refuge. In the meantime the U.S. citizen will be permitted
to remain on embassy/consulate grounds or may leave freely if he
or she wishes.

Unless the U.S. citizen or his/her presence within embassy/
consulate facilities appears to pose an unacceptable safety or
security risk, post should not compel a U.S. citizen who requests
temporary refuge and communicates a belief that he or she is in
danger of serious harm to leave the embassy/consulate grounds
without first seeking instructions from the Department and post
management, in accordance with the procedures described herein.

6. Department Instruction to Grant/Deny Temporary Refuge
... . Chief among the Department’s considerations in [deciding
whether or not the circumstances warrant affording temporary
refuge to the U.S. citizen] will be whether the requesting person
will otherwise be in danger of serious harm. Department’s
evaluation of the request will take into account the presence or
absence of alternative resources for assistance and protection,
applicable host country laws, and the prevailing local conditions
in which the requesting person’s claimed fear of harm arises.
The Department will not approve requests for temporary refuge
if the requesting U.S. citizen would not otherwise be in danger of
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serious harm or if host-country resources exist that are able reliably
to protect the person from harm. Except in the narrowest of
circumstances, the Department also will not grant requests for
temporary refuge apparently intended to prevent or avoid the
execution of the laws of a host country, even when the application
of those laws may appear adverse to the interests of the U.S.
citizen.

13. Terminating Refuge

Posts may afford U.S. citizens temporary refuge only until
appropriate arrangements for their safety are in place. Department
and post will confer throughout to determine if and when circum-
stances warrant termination of temporary refuge by Department,
which determination Department will communicate in correspond-
ing explicit instructions.

14. Guidance Limited to Individual Refuge Requests

This guidance applies to those circumstances in which U.S. citizens
seek temporary refuge for emergency protection from a harm the
fear of which is specific to the person seeking refuge and to her or
his individual circumstances. The instructions contained in this
cable and in corresponding FAM revisions do not/not supplant
the guidance and procedures set forth in 12 FAH-1 H-1500
(relating to the emergency evacuation of large numbers of U.S.
citizens and other persons for whom the U.S. Government may
have a responsibility), 12 FAH-1 H-1600 (relating to safe haven
when large numbers of U.S. citizens are expected to arrive at post
as a result of a nearby crisis), or other related guidance, unless
and except as expressly indicated.

3. Availability of Consular Assistance in Iraq

The availability of consular services in Iraq remained limited
throughout 2003. A travel warning of February 8, 2003, alerted
Americans to the lack of consular services at that time (and
advised against travel to Iraq) as follows:
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This Travel Warning is being issued to reflect the tempor-
ary closure of the U.S Interests Section at the Embassy
of the Republic of Poland in Baghdad. No consular
services are available to U.S. citizens at this time in Iraq.
The U.S. Government continues to urge all U.S. citizens
to avoid travel to Irag. U.S. citizens in Iraq should depart.
This warning replaces the Travel Warning of October 31,
2002.

The United States does not have diplomatic relations
with Iraq, and there is no U.S. Embassy in Baghdad.
While our interests in Iraq are represented by the Embassy
of the Republic of Poland in Baghdad, due to the tem-
porary closure of the U.S. Interests Section, there are no
consular services available to U.S. citizens in Iraq. The
United Nations and the United States continue to impose
sanctions which restrict financial and economic activities
with Iraq, including travel-related transactions.

Following military action and the establishment of the
Coalition Provisional Authority (“CPA”) to administer Iraq
(see Chapter 18.A.1.C(3)), a U.S. consular officer was assigned
to the CPA, making available limited emergency services as
noted in a travel warning issued July 15, 2003:

There is a U.S. consular officer in Baghdad who can
provide limited emergency services to U.S. citizens in
Iraq and is located at the Iraq Forum (Convention Center)
across from the al-Rashid Hotel. The consular officer
cannot provide visa services. American citizens who
choose to visit or remain in Iraq despite the warning con-
tained herein are urged to pay close attention to their
personal security, should avoid rallies and demonstra-
tions, and should inform the U.S. consular officer of their
presence in Iraq.

The full text of the two travel warnings is available at
www.state.gov/s/l/c8183.htm. Current travel warnings and
consular information sheets are available at http://
travel.state.gov.
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II.

CHILDREN
Adoption
Hague Adoption Convention

On September 15, 2003, the Department of State published
proposed regulations to implement aspects of the Hague
Convention on Protection of Children and Co-operation in
Respect of Intercountry Adoption (“Convention”), May 29,
1993, S. Treaty Doc. No. 105-51 (1998); 1870 U.N.T.S. 167,
32 I.L.LM. 1134 (1993) and the Intercountry Adoption Act of
2000, 42 U.S.C. §§ 14901-14954. The proposed regulations
focused on establishing a process to accredit domestic
adoption agencies for purposes of conducting international
adoptions pursuant to the Convention. “Hague Convention
on Intercountry Adoption; Intercountry Adoption Act of 2000;
Accreditation of Agencies; Approval of Persons; Preserva-
tion of Convention Records,” 68 Fed. Reg. 54,063 and 54,119
(Sept. 15, 2003). Public comments were invited on the pro-
posed regulations, to be submitted to the Department of State
on or before November 14, 2003. On November 13, 2003,
the comment period for the proposed rules was extended by
thirty days. 68 Fed. Reg. 64,296 (Nov. 13, 2003). Excerpts
from the September Federal Register describing the regula-
tions are set forth below. For further background on the
Convention and implementing legislation, see Digest 2000
at 141-150.

Introduction

Regulations to implement the 1993 Hague Convention on

Protection of Children and Co-operation in Respect of Intercountry
Adoption (the Convention) and the recently enacted Intercountry

Adoption Act of 2000 (the TAA), Public Law 106-279, 42 U.S.C.
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14901-14954 (herein referred to as the IAA or Public Law 106-
279), are being proposed for the first time. These regulations will
be added as part 96 of title 22 of the Code of Federal Regulations
(CFR). The purpose of these regulations is to enable the United
States to become a party to the Convention. The Convention
governs intercountry adoptions between countries that are parties
to the Convention (“Convention adoptions”). The TAA is the U.S.
implementing legislation for the Convention. Once the Convention
enters into force for the United States, all Convention adoptions
must comply with the Convention, the IAA, and these regulations.
These regulations address the accreditation of agencies (non-profit
adoption service providers) and the approval of persons (for-profit
and individual adoption service providers) to provide adoption
services in Convention cases. The regulations also set forth the
process for designating one or more accrediting entities to perform
the accreditation and approval functions, the procedures for con-
ferring and renewing accreditation and approval, the procedures
for monitoring compliance with accreditation or approval
standards, the rules for taking adverse action against accredited
agencies and approved persons, and the standards for accreditation
and approval. The regulations also address which agencies and
persons are required to adhere to these standards, and what
adoption-related activities are exempted from the accreditation
and approval requirements. Finally, the regulations set forth the
procedures and requirements for temporary accreditation under
section 203(c) of the IAA. (Pub. L. 106-279, section 203(c)).

The IAA designates the U.S. Department of State as the Central
Authority for the United States. The Secretary of State is designated
as the head of the Central Authority. . .. Certain Central Author-
ity functions are delegable outside of the Department and the
Federal government and will effectively be delegated either to
the accrediting entities or to the accredited agencies, temporarily
accredited agencies, or approved persons, as appropriate, pursuant
to these regulations. The TAA specifically provides that the
Department may “authorize public or private entities to perform
appropriate central authority functions for which the [Department]
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is responsible, pursuant to regulations or under agreements
published in the Federal Register.” (Pub. L. 106-279, section
102(f)(1)).

As Central Authority, the Department will be responsible for:
Acting as liaison with other Central Authorities; assisting U.S.
citizens seeking to adopt children from abroad and to residents
of other Convention countries seeking to adopt children from the
United States; exchanging information; overseeing the accreditation
and approval of adoption service providers; monitoring and
facilitating individual cases involving U.S. citizens; and, jointly
with the Attorney General (presumably now the Secretary of Home-
land Security), establishing a Case Registry with information on
intercountry adoptions with Convention and non-Convention
countries.

This Preamble is intended to facilitate understanding of the
background and purpose underlying the regulations. The Preamble
should not be considered a substitute for the text of the regulations
themselves. . . .

III. The 1993 Hague Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption

A. Development of the Hague Convention on Intercountry
Adoption

A copy of the Convention is available on the Hague Conference
Web site at www.hcch.net. The Convention is a multilateral treaty
developed under the auspices of the intergovernmental organization
known as the Hague Conference on Private International Law
(Hague Conference). The Convention provides a framework of
safeguards for protecting children and families involved in inter-
country adoption, while still being acceptable to, and capable of
being implemented by, diverse sending and receiving countries.
This Convention is one of the most widely embraced and broadly
accepted conventions developed by the Hague Conference.

The Convention is the first international instrument to
recognize that intercountry adoption could “offer the advantage
of a permanent home to a child for whom a suitable family cannot
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be found in his or her state of origin.” (S. Treaty Doc. 105-51, at
1). Some countries involved in the multilateral negotiations on
the Convention sought to prohibit intercountry adoptions even
for those children eligible for adoption for whom a permanent
family placement in the child’s country of origin could not be
arranged. On the other hand, proponents of intercountry adoption
at the Hague Conference believed that the best interests of a child
would not be served by arbitrarily prohibiting a child in need of a
permanent family placement from being matched with an adoptive
family simply because the family resided in another country. The
Convention reflects a consensus that an intercountry adoption may
well be in an individual child’s best interests.

If a country becomes a party to the Convention, intercountry
adoptions—incoming and outgoing—with other party countries
must comply with the requirements of the Convention. The
objectives of the Convention are: First, to establish safeguards to
ensure that intercountry adoptions take place in the best interests
of the child and with respect for the child’s fundamental rights
as recognized in international law; second, to establish a system
of cooperation among contracting states to ensure that those
safeguards are respected and thereby prevent the abduction, sale
of, or traffic in children; and third, to secure the recognition in
contracting states of adoptions made in accordance with the
Convention. The Convention also requires all parties to act
expeditiously in the process of adoption. The Convention’s norms
and principles apply whether the party country is acting as a
sending country or as a receiving country.

To accomplish its goals, the Convention makes a number of
significant modifications to current intercountry adoption practice,
including three particularly important changes. First, the Con-
vention mandates close coordination between the governments
of contracting countries through a Central Authority in each
Convention country. In its role as a coordinating body, the Central
Authority is responsible for sharing information about the laws of
its own and other Convention countries and monitoring individual
cases. Second, the Convention requires that each country involved
make certain determinations before an adoption may proceed.
The sending country must determine in advance that the child is
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eligible to be adopted, that it is in the child’s best interests to
be adopted internationally, that the consent of birth parents,
institutions, or authorities that are necessary under the law of the
country of origin have been obtained freely and in writing, and
that the consent of the child, if required, has been obtained. The
sending country must also prepare a child background study that
includes the medical history of the child as well as other back-
ground information.

Concurrently, the receiving country must determine in advance
that the prospective adoptive parent(s) are eligible and suited to
adopt, that they have received counseling, and that the child will
be eligible to enter and reside permanently in the receiving country.
The receiving country must also prepare a home study on the
prospective adoptive parent(s). These advance determinations and
studies are designed to ensure that the child is protected and that
there are no obstacles to completing the adoption.

B. U.S. Ratification of the Convention

The United States signed the Convention on March 31, 1994,
with the intent to ratify it in due course. On September 20, 2000,
the Senate gave its advice and consent to ratification. The Senate’s
advice and consent to the Convention were subject to the following
declaration: “The President shall not deposit the instrument of
ratification for the Convention until such time as the Federal law
implementing the Convention is enacted and the United States is
able to carry out all the obligations of the Convention, as required
by its implementing legislation.” (146 Cong. Rec. S8866 (daily ed.
Sept. 20, 2000)). Thus, the Convention will not actually come
into force and govern intercountry adoptions between the United
States and other party countries until the United States is able to
carry out its obligations. These regulations are essential in enabling
the United States to meet its Convention obligations.

The United States strongly supports the Convention’s purposes
and principles and believes that U.S. ratification will further the
critical goal of protecting children and families involved in
intercountry adoptions. The United States is a major participant
in intercountry adoption, primarily as a receiving country but also
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as a sending country. Many U.S. citizens adopt children eligible
for adoption from another country, and in those cases the United
States is acting as a receiving country. From October 1999 to
September 2002, a total of 59,079 children were issued orphan
visas to immigrate to the United States in connection with their
adoption. As a sending country, the United States also places
children abroad for adoption. There are no reliable statistics at
the Federal level on the number of U.S. children adopted annually
by persons resident in a foreign country.

Advocates for ratification of the Convention argued that many
Convention countries would eventually refuse to permit inter-
country adoptions by U.S. citizens unless the United States ratified
the Convention (Hearing on the Convention and IAA Before the
Senate Comm. on Foreign Relations, 106th Cong. (October 3,
1999)). The Department in fact has seen such developments. The
Department wishes to complete preparations for implementation
as rapidly as possible to ensure that U.S. families and the children
they adopt have the advantage of the Convention’s protections
and that U.S. prospective adoptive parent(s) will be able to adopt
children from Convention countries, particularly if those countries
prohibit adoptions vis-a-vis countries that are not party to the
Convention. The Department also wants to ensure that U.S.
children who are adopted by parents from other countries are
protected under the Convention and the IAA as well.

C. Use of Private, Accredited Adoption Service Providers

One particularly controversial issue that arose during
Convention negotiations was whether private adoption service
providers would be permitted to perform Central Authority
functions. Some countries wanted all parties to rely exclusively on
public or governmental authorities to perform Central Authority
functions. Other countries, including the United States, advocated
for parties to have the option of using private adoption service
providers to complete Convention tasks. In the United States,
private, non-profit adoption service providers currently handle
the majority of U.S. intercountry adoption cases. In its final form,
the Convention permits party countries to choose to use private,
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Convention-accredited adoption service providers to perform
Central Authority tasks. Specifically, Article 22 permits private,
non-profit adoption service providers instead of Central Authorities
to complete certain Central Authority functions required by the
Convention. As discussed below, however, private, for-profit pro-
viders may perform such functions only as authorized under
Article 22(2), which imposes limitations that do not apply to
private, non-profit providers.

By including a provision allowing non-governmental bodies to
provide adoption services, the Convention recognized the critical
role private bodies play—and historically have played—in the
intercountry adoption process. In the United States, for example,
the number of intercountry adoptions from 1989 to 2001 totaled
147,021, and private, non-profit adoption service providers
handled most of those adoptions. Recognizing, also, the role of
private, for-profit adoption service providers in the United States,
the Senate gave its advice and consent to the ratification of the
Convention subject to a declaration, pursuant to Article 22(2) of
the Convention, that U.S. Central Authority functions under
Articles 15 to 21 of the Convention may be performed by approved
private, for-profit adoption service providers. (146 Cong. Rec.
S8866 (daily ed. Sept. 20, 2000)).

Consistent with Article 22 of the Convention and the
declaration just discussed, the IAA establishes a system to accredit
private non-profit, and to approve for-profit, adoption service
providers and outlines specific standards the private providers must
meet in order to become accredited agencies (in the case of non-
profits) or approved persons (in the case of for-profits and private
individuals). The proposed regulations focus exclusively on this
essential process of accrediting agencies and approving persons
that wish to offer or provide adoption services in Convention
cases.! These regulations contain detailed and comprehensive

! The Convention uses the terms private accredited bodies and bodies

or persons to refer to adoption service providers. The IAA uses the terms
agency and person and accredited agency and approved person to encompass
such providers. The IAA terms—agency or person and accredited agency or
approved person—will be used from this point forward in the Preamble and
are defined in subpart A of part 96.
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standards intended to ensure that the United States complies with
the Convention, which requires that accredited agencies and
approved persons be directed and staffed by persons qualified by
their ethical standards and by training or experience to work in
the field of intercountry adoption, and be subject to supervision
by competent authorities of the Convention country as to their
composition, operation, and financial situation. Accredited agencies
and approved persons must also comply with the requirements
of Article 32 of the Convention, which provides that no one
shall derive improper financial or other gain from activity related
to an intercountry adoption; only costs and expenses, including
reasonable professional fees of persons involved in the adoption,
may be charged or paid; and the key personnel of the agencies and
persons involved in an adoption shall not receive remuneration
which is unreasonably high in relation to services rendered. These
proposed regulations reflect those Convention requirements.

D. Ability of U.S. Accredited Agencies and Approved Persons
To Operate in Other Convention Countries

Once accredited or approved, an agency or person may offer
or provide adoption services in the United States in Convention
cases. However, under Article 12 of the Convention, a private
body accredited in one Convention country may act in another
Convention country only if the competent authorities of both
countries have authorized it to do so. Thus, U.S. accredited agencies
and approved persons are not automatically entitled to operate
in other Convention countries. In practice, this means that even if
a U.S. agency or person is accredited or approved in the United
States, another Convention country may choose to work with
only certain U.S. accredited agencies or approved persons. Cur-
rently some Convention (and non-Convention) countries require
U.S. agencies and persons to be accredited under the laws and
standards of that Convention country. This practice may well
continue. The Department is hopeful that, to avoid duplicative
accreditation processes, and as permitted by Article 12 of the
Convention, other Convention countries will recognize the
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accreditation or approval granted by the United States and per-
mit U.S. accredited agencies and approved persons to act inside
the other Convention country without requiring any further
accreditation. The Department is mindful, however, that some
U.S. agencies or persons, especially those that work in more than
one Convention country, may well have to go through several
costly accreditation processes. One of the rationales for drafting
comprehensive, stringent standards for U.S. accreditation and
approval is to encourage other Convention countries to accept U.
S. accreditation or approval and not require further accreditation
or approval.

IV. The Intercountry Adoption Act of 2000 (IAA)
A. Passage of the IAA

The IAA implements the Convention in the United States. In
2000, Congress considered and passed the IAA during approx-
imately the same time period that the Senate was considering the
Convention. The President transmitted the Convention to the
Senate for its advice and consent on June 11, 1998. (S. Treaty
Doc. 105-51 at IIT (1998)). ...

B. Overview of Substantive Provisions

The TAA’s purposes reflect and complement those of the
Convention. They are: To protect the rights of, and prevent abuses
against, children, birth families, and adoptive parents involved in
adoptions (or prospective adoptions) subject to the Convention,
and to ensure that such an adoption is in a child’s best interests;
and to improve the ability of the Federal government to assist U.S.
citizens seeking to adopt children from abroad and residents of
other countries party to the Convention seeking to adopt children
from the United States. To accomplish these goals, the TAA
provisions: (1) Set forth minimum standards and requirements for
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accreditation and approval; (2) make substantive changes to the
Immigration and Nationality Act (INA) with respect to Convention
adoptions; (3) set requirements for completing individual adop-
tions; and (4) confer specific responsibilities on the Department
and other government entities for carrying out the mandates of
the Convention and the TAA.

D. Federalism Issues

The Convention and the TAA for the first time require Federal
regulation of agencies and persons for purposes of intercountry
adoptions. Historically, State law alone regulated agencies and
persons. The TAA contains a specific provision disfavoring pre-
emption of State law unless State law provisions are inconsistent
with the Convention or the IAA. (Pub. L. 106-279, section 503(a)).
The Department throughout the regulations has been careful to
defer to State law, especially in the case of U.S. emigrating children
whose adoptions will continue to be covered mainly by State law,
even when not explicitly required by the IAA. In particular, the
regulations require agencies and persons to comply with any
applicable licensing and other laws and regulations in the States
in which they operate, and do not supplant existing State licen-
sing and other laws and regulations. For example, when a State
requirement exceeds a standard in subpart F of part 96, the agency
or person must also comply with the State requirement as necessary
to ensure that it maintains its State license. Similarly, when the
IAA standard for accreditation or approval is more stringent than
a State requirement, the agency or person must meet the IAA
standard as well as the State standard. Also, the regulations utilize
State law definitions whenever possible. For example, the regula-
tions defer to State law to define “best interests of the child”
instead of developing a Federal definition that would replace
existing State law definitions. Finally, a number of the standards,
such as those relating to internet use, expressly require observance
of State as well as Federal law.
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The impact of the Convention and the IAA is clearest in cases
of U.S. children emigrating from the United States to a Convention
country in connection with their adoption. Previously, State law
alone governed cases of children emigrating for adoption, whereas
there has been Federal involvement (through the immigration
laws) in incoming cases. Now adoptions involving emigration
to Convention countries must comply with the procedures and
safeguards of the Convention (such as those of Convention Articles
4 and 17) and the TAA, which include requirements that may not
currently exist in State law. Under these regulations, the burden of
making the majority of the Convention and the IAA determinations
for emigrating children is unavoidably placed on State courts. The
Department assumes that these determinations generally will be
made in the context of adoption or placement proceedings that
would occur in any event, and that the States may charge fees to
cover the costs of these services. Nevertheless, the Department is
sensitive about imposing additional burdens on States; therefore,
the regulations do not call for State court action other than as
strictly required to permit an adoption under the Convention or
the TAA. States that do not wish to undertake even those minimal
requirements may refrain from permitting Convention adoptions
or placements in their jurisdictions. Also, throughout the pre-
liminary input phase, State agencies were asked to submit com-
ments on the draft regulations and such input was used in the
drafting of the proposed regulations. The Department welcomes
comments from State and local agencies and tribal governments
on the proposed regulations and in particular seeks comment on
the standards covering cases in which a child is emigrating from
the United States in Sec. Sec. 96.53, 96.54, and 96.55 of subpart F.

b. Other adoption issues
(1) Denial of notarial service for parental consent to adoption

In August 2003 the U.S. Department of State responded to
inquiries from the American embassy in Mexico City con-
cerning an increasing number of requests for U.S. consular
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officers to notarize a birth parent’s final and irrevocable
consent to adoption of a child already living in the United
States with prospective adoptive parents. The factual circum-
stances of these requests were explained in a telegram
dated August 4, 2003, from the Department of State as
follows:

[t]he birth parents, or the prospective adoptive parents,
seeking the notarized consent to adoption typically
indicate that the child in question entered the United
States unlawfully. At the time of entry to the United States,
the child did not qualify as an adopted child under Section
101(b) (1) (E) of the Immigration and Nationality Act (INA),
nor as an orphan under Section 101(b) (1) (F) of the INA.
No adoption has occurred in Mexico; and an adoption
has yet to occur in the United States. The notarized
consent documents are to be used in U.S. State court
adoption proceedings. Typically, the age of the child varies
and the length of time the child has been in the physical
custody of the prospective adoptive parents ranges
from up to 12 years to just a few months. The consent
documents to be notarized may or may not include the
consent of both birth parents.

As explained in the excerpts below, the Department concluded
that the notarial request should be denied as not authorized
by the laws or authorities of the host country.

The full text of the telegram is available at www.state.gov/
s/l/c8183.htm.

2. WHAT IS THE POLICY ON NOTARIAL REQUESTS? The
policies applicable to notarial requests are stated in 7 FAM 821-
827 and 22 CFR 92.1-92.17 Generally, a consular officer should
refuse requests to perform notarials only after careful consideration.
A consular officer may refuse to perform a notarial act if the
officer has reasonable grounds to believe that it will be used for a
purpose that is unlawful, improper, or inimical to the best interests

of the United States. Also, under 7 FAM 824 and 22 CFR 92.9, a
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consular officer may perform only those notarial services authorized
by treaty between the United States and the host country or that
are permitted by the authorities of the host country.

4. COULD THE CHILD’S STATUS BE ADJUSTED?
Technically, in some cases, once the adoption is granted in the
United States, the child may be able to legalize status under Section
101(b)(1)(E) of the INA depending upon whether or not the child
meets the Section 101(b)(1)(E) criteria. Under section 101(b)(1)(E),
the adoptive parents must have two years legal custody and two
years residence with the child before filing the immigrant visa
petition; the two years legal custody and two years residence with
the child may occur before or after the adoption, but if before
the adoption, it must be based on a grant of legal custody; and the
child must be adopted while under the age of 16 (except in
applicable sibling circumstances). Thus, the fact that the adoption
occurs in the United States and there was an unlawful entry of the
child does not preclude the possibility that the child could adjust
status. . . .

6. WHY DO SO MANY OF THESE CASES INVOLVE
ADOPTIONS BY RELATIVES? A review of email information
and cables from Mexico and from other posts over the past two
years reveals that in most cases the birth parents, who were seeking
to relinquish parental rights and consent to the adoption of their
child, were relatives of the prospective adoptive parents. Under
current immigration law, it is not possible for birth parents to
place for adoption a child directly with relatives in the United
States. As noted, under Section 101(b)(1)(E)(adopted children),
a designated, direct placement by the birth parents to other
family members is possible; however, the prospective adoptive
parents would have to move to the child’s country of origin to
meet the two-year legal custody/residence requirement. Under
101(b)(1)(F)(orphans), the birth parents may not directly place
the child with designated family members. Instead, the child must
meet the definition of orphan and be abandoned.
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7. WHAT IS PROVIDED FOR IN MEXICAN ADOPTION
LAW? As reported by post, Mexican adoption law requires that
U.S. citizens and other non-Mexican citizens who wish to adopt
a Mexican child must adopt the child in Mexico in accordance
with Mexican law. Mexican adoption procedure includes a six-
month trial period during which the child lives with the prospective
adoptive parents to assure mutual benefit. The adoption is not
final until after this time, and the child cannot leave Mexico before
it is complete. The six-month trial period may be waived at the
judge’s discretion. In the cases presented to post to date, no child
has been adopted in accordance with the Mexican adoption pro-
cedures. Further, Mexico has ratified the 1993 Convention on
Protection of Children and Co-operation in Respect of Intercountry
Adoption (the Hague Adoption Convention). The parties involved
in moving the child across national lines without first adhering
to the Hague Convention requirements for intercountry adoptions
are circumventing the protections afforded the child, the birth
parents, and the prospective adoptive parents by this treaty.

8. WHAT ARE THE RISKS TO CHILDREN IF SUCH
NOTARIAL REQUESTS ARE GRANTED ON A REGULAR
BASIS? There are unwarranted risks of substantial harm to a child
who becomes involved in this convoluted process. There is no pre-
placement evaluation or home study of the prospective adoptive
parents prior to the physical custody of the child being transferred;
there is no governmental entity (either Mexican or U.S.) approving
or overseeing the placement in advance of the adoption or checking
on the status of the child during the period the child is residing
with the U.S. potential parents, which theoretically could extend
for a lengthy period of time (that is, from the time the child enters
the United States without inspection until the time the adopting
parents and the birth parents decide to complete an adoption);
there is no guarantee that the child will be placed with relatives
and the unsupervised placement of an undocumented child with
unknown persons who have not had a home study or been
approved to be adoptive parents in a particular State is extremely
risky to a child’s safety and well being. . . .
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9. HOW ARE BIRTH PARENT RIGHTS PROTECTED? In
some instances, the birth parent requesting that his or her docu-
ments relinquishing parental rights and consenting to the adoption
of the child in the United States has represented that the other
birth parent’s consent was not necessary or would not be included.
Because Mexican adoption law has not been followed in these
cases, it is difficult to ascertain if both birth parents consent is
necessary and if so, whether or not it was properly obtained. . . .

10. MAY THE NOTARIAL REQUESTS BE DENIED AND,
IF SO, WHAT ARE THE GROUNDS FOR REFUSING? In light
of the factors discussed, post should deny/deny requests to notarize
U.S. State court documents from Mexican birth parents in which
the parent or parents seek to relinquish parental rights and consent
to the adoption of their Mexican child who was moved to the
United States without first complying with Mexican adoption law
under 7 FAM 824 and 22 CFR 92.9 as not authorized by the laws
or authorities of the host country.

(2) Advance determination of orphan status in connection with
international adoption

In June 2003 the Department of Homeland Security, Bureau
of Citizenship and Immigration Services (“DHS/BCIS”) and
the State Department Bureau of Consular Affairs agreed to
offer participation in the Orphan First pilot program involving
five countries to prospective adoptive parents. A telegram
to posts dated June 26, 2003, described the program as
excerpted below.

The full text of the telegram is available at www.state.gov/
s/l/c8183.htm.

2. ... The goal of the Orphan First program is to make a
determination on an orphan’s eligibility under the INA prior to
the prospective adoptive parents traveling to post or incurring legal
responsibility for the orphan. We expect that early adjudication
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of the orphan status elements of the [-604 investigation will mitigate
potential issues to prospective parents, adoptive children, and
consular and immigration officials in processing adoption cases.
BCIS will begin offering some prospective parents the option of
participating in the Orphans First Pilot Program as of July 1,
2003.

3. The pilot program involves five countries: Haiti, Honduras,
the Philippines, Poland, and Sierra Leone. . ..

2. International Child Abduction
a. European Court of Human Rights

On April 24, 2003, the European Court of Human Rights
(“ECHR”) issued a decision in Sylvester v. Austria (App nos
36812/97 and 40104/98). The two applicants in the case
were an American father and a daughter born in the United
States of his marriage with an Austrian citizen. As described
in the ECHR opinion, “The family’s last common residence
was in Michigan. Under the law of the State of Michigan the
parents had joint custody” over the child.

As set forth in greater detail in the ECHR opinion, the
facts of the case are as follows. The Austrian mother left the
United States with the one-year-old daughter in October 1995,
without the consent of the father. The father immediately
requested the Austrian courts to order his daughter’s return,
relying on the 1980 Hague Convention on the Civil Aspects
of International Child Abduction done at The Hague,
October 25,1980, 134 U.N.T.S. 98 (1983) (“Hague Abduction
Convention”). Within days the mother filed an application
with the Graz District Civil Court in Austria for sole custody
over the daughter. On December 20, 1995, the Graz court
found that the daughter had been wrongfully removed within
the meaning of Article 3 of the Hague Convention and ordered
the daughter returned to the United States. Although this
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decision was affirmed on appeal, an enforcement order was
issued in May 1996, and the United States Department of
State repeatedly requested information as to steps being
taken to locate the child and enforce the order, the mother
successfully avoided enforcement efforts.

In October 1996 the Supreme Court of Austria set aside
the enforcement order and referred the case back to the
Graz District Civil Court to consider whether the child would
suffer grave psychological harm by being returned to her
father, given the intervening year when she had been solely
with her mother. The Graz District Civil Court dismissed the
enforcement application, finding that in the year and four
months since the abduction the father “had become a
complete stranger” to the child and that maintaining her
relationship with the mother, now the child’s “main person
of reference” was “indispensable for her well-being.”

In bringing the case to the ECHR, the father alleged
violations of Articles 6 and 8 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms
(“European Human Rights Convention”). As relevant to the
decision, Article 8 provides:

1. Everyone has the right to respect for his private and
family life, . . .

2. There shall be no interference by a public authority
with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic
society in the interests of national security, public safety
or the economic well-being of the country, for the pre-
vention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms
of others.

The ECHR noted that “it is for each Contracting State to
equip itself with adequate and effective means to ensure
compliance with its positive obligations under art 8 of the
Convention . ..” In the case before it, the Court found that
Austria had violated Article 8, holding:



Consular and Judicial Assistance and Related Issues 125

72. .. .the Court concludes that the Austrian authorities
failed to take, without delay, all the measures that could
reasonably be expected to enforce the return order, and
thereby breached the applicants’ right to respect for their
family life, as guaranteed by art 8.

The ECHR found it unnecessary to rule on the allegations
concerning Article 6 of the European Human Rights Con-
vention. It awarded damages, costs and expenses to the
father. In satisfaction of that award, the government of Austria
paid Mr. Sylvester approximately $43,000.

On May 7, 2003, the U.S. Department of State sent a
diplomatic note to the Embassy of Austria, stating in part:

In view of the Court’s unanimous decision, and numerous
previous representations at the highest levels over a
course of years by the United States Government, the
United States Government requests a response as soon
as possible from the Government of Austria on the steps
it plans to take to improve Mr. Sylvester’s access to his
daughter, thereby upholding his and his daughter’s right
to their family life.

Department of State Archive No. WCS20030002676.

In accordance with Article 46 of the European Human
Rights Convention, the Council of Europe’s Committee of
Ministers supervises the execution of the ECHR’s judgments.
At the end of 2003, the Committee of Minister’s supervisory
work with respect to the Sylvester v. Austria case was ongoing.

b. U.S. report on compliance with Hague Abduction Convention

In April 2003 the Department of State submitted the Report
on Compliance with the Hague Abduction Convention,
pursuant to § 2803 of Pub. L. No. 105277, 112 Stat. 2681
(1998), as amended by § 202 of Pub. L. No. 106-113, 113
Stat. 1501 (1999). As required by the legislation, the report
addresses compliance by states parties to the Hague
Abduction Convention.
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The full text of the report, excerpted below, is available
at http://travel.state.gov/2003haguereport.html. See also June
2003 Report to Congress on International Child Abductions
in Response to the Statement of Managers Accompanying
FY-2003 Omnibus Appropriations Bill P.L. 108-7, available
at http://travel.state.gov /2003_Hague_Compliance_Report.html.

This report reviews the status of implementation of the Convention
by countries recognized by the United States (currently 51) as
parties to the Convention. It specifically cites those countries where
implementation of the Convention has proven problematic, for
reasons specific to each country and to varying degrees. It also
discusses unresolved applications filed through the U.S. Central
Authority for the return of children to the United States. Under
the Convention, return and access applications may also be filed
either directly with the Central Authority of the state where the
child is located or with a foreign court with jurisdiction to hear a
return request. The left-behind parent may pursue return without
involving the U.S. Central Authority. In these circumstances, the
U.S. Central Authority may never know about such a request and
its disposition. Thus this report cannot give a complete picture of
the outcome of all Hague applications for the return of children to
the United States.

This report identifies specific countries and cases in which
parties to the Convention have not met its goals or in which the
Convention has not operated to achieve a satisfactory result for
left-behind parents in the United States. . . ..

RESPONSE TO SECTION 2803(a):

Section 2803(a)(1) requests “the number of applications for the
return of children submitted by applicants in the United States to
the Central Authority for the United States that remain unresolved
more than 18 months after the date of filing.”



Consular and Judicial Assistance and Related Issues 127

Taking into account the above clarifications, as of Septem-
ber 30, 2002, there were 48 applications that remained unresolved
18 months after the date of filing with the relevant foreign Central
Authority.

Section 2803(a)(2) requests “a list of the countries to which
children in unresolved applications described in paragraph (1) are
alleged to have been abducted, are being wrongfully retained in
violation of the United States court orders, or which have failed to
comply with any of their obligations under such Convention with
respect to applications for the return of children, access to children,
or both, submitted by applicants in the United States.”

The 48 applications identified above that remain unresolved
18 months after the date of filing, as of September 30, 2002,
involve fifteen countries: Australia, Belgium, Colombia, Ecuador,
Germany, Honduras, Ireland, Israel, Mauritius, Mexico, Panama,
Poland, South Africa, Spain and Zimbabwe. The extent to which
these countries and others appear to present additional, systemic
issues of compliance under the Convention is discussed further in
Sections (a)(3), (a)(4) and (a)(6), below.

In considering the question of compliance and court orders,
it should be noted that most Hague cases are premised on a
parent’s shared custody rights by operation of law, typically
shared custody under state law by virtue of being husband and
wife. A court order is not a requirement for filing a Hague
application. Moreover, while the existence of rights of custody in
the country of habitual residence at the time of an abduction is a
requirement for filing under the Convention, the Convention itself
does not address the question of enforcement of such custody
rights in other countries. The Convention requires that foreign
countries recognize U.S. custody rights to the extent that such
rights provide the basis for application and the rationale for return.
Adjudication of cases under the Convention by foreign courts
should only take into consideration whether the child was wrong-
fully removed from the country of habitual residence or wrongfully
retained abroad.

Section 2803(a)(3) requests “a list of countries that have
demonstrated a pattern of noncompliance with the obligations
of the Convention with respect to the applications for the return
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of children, access to children, or both, submitted by applicants
in the United States to the Central Authority of the United
States.”

There are many factors involved in implementing the provisions
of the Convention, not least because the executive, legislative and
judicial branches of each party country have important and varying
roles. A country may thus perform well in some areas and poorly
in others. The Department of State, building on recommendations
of an inter-agency working group on international parental child
abduction, has identified the elements involved in implementing
the provisions of the Convention and has used these as factors for
evaluating country performance. The elements are: the existence
and effectiveness of implementing legislation; Central Authority
performance; judicial performance; and enforcement of orders.
“Implementing legislation” can be evaluated as to whether, after
ratification of the Convention, it has the force of law enabling
the executive and judicial branches to carry out their Convention
responsibilities. “Central Authority performance” involves the
speed of processing applications; procedures for assisting left-
behind parents in obtaining knowledgeable, affordable legal
assistance; judicial education or resource programs; responsiveness
to the U.S. Central Authority and left-behind parent inquiries;
and success in promptly locating abducted children. “Judicial
performance” comprises the timeliness of first hearing and sub-
sequent appeals and whether courts apply the Convention and its
articles appropriately. “Enforcement of orders” involves the prompt
enforcement of civil court orders under the Convention by civil or
police authorities and the existence and effectiveness of sanctions
compelling compliance with orders. Specific instances of failure to
enforce orders are addressed in section (a)(6) below.

This report identifies those countries that the Department of
State has found to have demonstrated a pattern of noncompliance
or that, despite a small number of cases, have such systemic
problems that the Department believes a larger volume of cases
would demonstrate continued noncompliance constituting a pat-
tern. In addition, the Department recognizes that countries may
demonstrate varying levels of commitment to and effort in meeting
their obligations under the Convention. The Department considers
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that countries listed as noncompliant are not taking effective steps
to address deficiencies.

As discussed [in subsequent pages of the report], the Depart-
ment of State considers Austria, Honduras, Mauritius, Mexico
and Panama to be noncompliant using this standard, and Switzer-
land to be not fully compliant. The Department of State has also
identified several countries of concern that have inadequately
addressed some aspects of their obligations under the Hague
Convention. These countries are The Bahamas, Colombia, Ger-
many, Poland, and Spain.

A word about Sweden: Sweden was listed in our first com-
pliance report in 1999 as a non-compliant country. In the 2001
report, we placed Sweden in the category of countries of concern
with regard to implementation of the Convention. The last report
reflected, in our view, the extent to which Sweden had been
responsive to the concerns raised in the initial report. Sweden’s
implementation of the Convention over the last year, including
the court-ordered and enforced return of a child to the United
States, indicated continued progress toward full compliance with
the Convention. We therefore have not listed Sweden in any of
the categories of non-compliance in this report. While we hope
this progress indicates a firm commitment to the Convention’s
principles, we will monitor closely Sweden’s actions in each new
case, and will continue to seek resolution of long-standing cases
of concern.

3. Parental Access to Children

On October 22, 2003, the United States and Egypt signed a
memorandum of understanding (“MOU") “setting forth
guidelines for future discussions on cooperation in consular
cases concerning parental access to children according to
the applicable laws of each country.” The MOU states that
the two countries “encourage their citizens to reach voluntary
custody and access arrangements providing both parents
with rights of access to their children” and that in
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circumstances where a parent in one country has been unable
to gain access to a child in the other country, “the consular
officials and other relevant authorities of [the two countries]
intend to cooperate to facilitate access by parents to their
children and contact between them, consistent with applicable
law.” Furthermore, authorities of the two countries “plan to
work with parents and with each other as needed to assist
in the facilitation of visits by parents with their children,
consistent with applicable law;” and the two countries “intend
to exchange information about the laws and practices in
their respective countries relevant to child custody, parental
access to children, and related matters and expect to take
steps to inform parents and other citizens of the laws and
practices of the other country.” The Scope, Purpose and
Basis section of the MOU is set forth below.

The full text of the MOU is available at www.state.gov/s/
1/c8183.htm.

The Arab Republic of Egypt and the United States of America
intend to seek an arrangement to enhance consular and other
cooperation toward resolving and managing the difficulties
involving parents residing in one country whose children reside in
the other country. The Arab Republic of Egypt and the United
States of America are committed to working together to encourage
the maintenance of the bond between parents and their children.

The purpose of such an arrangement would be to assist a
parent residing in one country to obtain meaningful access to his
or her children residing in the other country. Such access could be
sought in conjunction with a parent’s efforts to obtain the return
of a child, or as the parent’s primary goal in the context of shared
custody or a custody dispute.

The basis for such an arrangement would be the Vienna
Convention on Consular Relations, done at Vienna on 24 April
1963, to which the Arab Republic of Egypt and the United States
of America are both parties, and in particular the provisions of
articles 5(e) and (h), according to which consular functions include
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assisting nationals of the sending state and safeguarding the
interests of children who are nationals of the sending state.

Nothing in such an arrangement would serve as the basis for
failure to return children, nor would such an arrangement or any
of its terms prevent parents from attempting simultaneously to
establish or enforce rights of custody and access through the legal
systems of either country. Access by parents to their children is
not a substitute for the return of children.

C. PRISONER ISSUES

The Treaty on the Execution of Penal Sentences, signed
between the United States of America and the United Mexican
States in 1976 (“U.S.-Mexico prisoner transfer agreement”),
provides that “[s]entences imposed in [one of the treaty
partners] on nationals of the [other treaty partner] may be
served in penal institutions or subject to the supervision of
the authorities of the [treaty partner of nationality] in
accordance with the provisions of this Treaty.” Article I
provides that the treaty shall apply only if certain conditions
are met, including “[t]hat the offense for which the offender
was convicted and sentenced is one which would also be
generally punishable as a crime in the Receiving State. ...”
(Emphasis added). This general rule requiring a conviction
and sentence is subject to a limited exception, however:
Article VIII(2) of the treaty provides that “[b]y special agree-
ment between the Parties, persons accused of an offense but
determined to be of unsound mental condition may be trans-
ferred for care in institutions in the country of nationality.”
(Emphasis added).

In an exchange of notes dated June 30, 2003, and
September 5, 2003, respectively, the United States of America
and the United Mexican States entered into such a special
agreement to transfer an American found by Mexico to
be of unsound mental condition to the United States for
commitment. A transfer pursuant to Article VIII(2) of the
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treaty was originally proposed by Mexico by diplomatic note
of November 4, 2002.

A summary of the U.S. diplomatic note of June 30, 2003,
setting forth the terms of the special agreement, was provided
to counsel for the individual in question and is excerpted
below.

In accordance with the Treaty on the Execution of Penal
Sentences signed between the United States of America and the
United Mexican States in 1976, [the U.S. citizen in question] will
complete the remainder of the sentence (order of commitment)
imposed upon him by the Third Judge of the Penal Court of the
Bravos District, Chihuahua, Mexico. [The U.S. citizen in question]
was found to have committed the acts of injury, kidnapping
and robbery, as summarized by the Court’s December 3, 1999,
judgment and commitment order.

1. A Mexican Court found [the U.S. citizen in question]| was
incompetent or incapable of exercising judgment under
Art. 52 of the Penal Procedures Code of the State of
Chihuahua;

2. The conclusions of the Mexican Court will be considered
as definitive under Section 4243 of Title 18 of the United
States Code, that [the U.S. citizen in question] committed
the offenses charged but that he was not guilty by reason
of insanity;

3. The remainder of the order of commitment against [the
U.S. citizen in question] will be administered by a Court of
the United States as if he had been ordered committed by
a Court of the United States pursuant to Title 18, United
States Code, Section 4243;

4. The penal Court of the Bravos District, Chihuahua retains
exclusive jurisdiction as provided in Article VI of the Treaty;
and
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5. The United States will have the authority to administer
the commitment order entered against [the U.S. citizen in
question] in accordance with Article V(2) of the Treaty.*

Cross References

International child maintenance convention, Chapter 15.B.
Judicial assistance, Chapter 15.C., D.2.,3.

[Editors’ note: Article V(2) provides that the “completion of a
transferred offender’s sentence shall be carried out according to the laws and
procedures of the Receiving State, including the application of any provisions
for reduction of the term of confinement by parole, conditional release or
otherwise. The Transferring State shall, however, retain the power to pardon
or grant amnesty. . ..”]






CHAPTER 3

International Criminal Law

A. EXTRADITION, MUTUAL LEGAL ASSISTANCE, AND RELATED
ISSUES

1. Agreements on Extradition and Mutual Legal Assistance
between the United States of America and the
European Union

On June 25, 2003, U.S. Attorney General Ashcroft and Greek
Minister of Justice Petsalnikos signed agreements between
the United States and the European Union (“EU”) on extra-
dition and mutual legal assistance in criminal matters. A
memorandum prepared by the Office of Law Enforcement
and Intelligence, Office of the Legal Adviser, U.S. Department
of State, summarized the main features of the agreements
as set forth below. See 43 I.L.M. 747 (2004), which also
includes copies of the agreements. See also Chapter 4.A. for
a discussion of the European Union as treaty partner and
provision for bilateral instruments confirming changes
effected by the U.S.-EU agreements in existing bilateral
extradition and mutual legal assistance treaties.

... The agreements will modernize the United States’ extradition
and mutual assistance relationships with EU member states, and
also create an institutional framework for U.S. law enforcement
relations with the European Union itself, which gradually is
developing greater responsibilities in this area.

135
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The impetus for the agreements was the September 11, 2001
terrorist attacks on the United States. On September 20, 2001,
the European Council of Ministers proposed that the Union
negotiate an agreement with the United States on law enforce-
ment cooperation against terrorism. The concept subsequently
was broadened to encompass two separate agreements addressing
extradition and mutual legal assistance in criminal matters more
generally. Negotiations took place during 2002-03, under the
leadership of the EU Presidencies of Denmark and Greece, with
assistance from the Council and Commission secretariats.

Historically, the United States has conducted its extradition
and mutual legal assistance practice almost exclusively on the basis
of bilateral treaties. It has existing extradition treaties with all
EU members, and mutual legal assistance treaties (MLATs) with
eighteen of the now twenty-five EU member states. Neither EU
agreement contains the full panoply of provisions ordinarily
included in U.S. extradition and mutual legal assistance treaties.
Instead, they supplement and selectively amend these treaties. With
respect to those countries with which the United States lacks an
underlying MLAT, the EU Agreement will serve to create a limited
mutual legal assistance treaty relationship.

Main Features of the Agreements

The Extradition Agreement contains several provisions that
will significantly improve the scope and operation of existing
bilateral extradition treaties between the United States and EU
member states. One provision (Article 4) replaces lists of
extraditable offenses in several older bilateral treaties which do
not presently cover such modern offenses as money-laundering.
Henceforth, any offense punishable by more than one year’s
imprisonment under both states’ legal systems would be extradit-
able. Another important provision (Article 10) ensures that a U.S.
extradition request is not disfavored by an EU member state which
simultaneously receives a competing request for the person from
another member state pursuant to the newly-created European
Arrest Warrant. Further, the Extradition Agreement (Articles 5-8)
simplifies procedural requirements for preparing and transmitting
extradition documents, easing and speeding current procedures.
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At the EU’s request, the Extradition Agreement also includes
a provision on capital punishment (Article 13), which permits the
requested state to deny extradition if it does not have capital
punishment for the same offense; most but not all U.S. bilateral
extradition treaties with EU member states already had a similar
provision. A further echo of contentious topics in the current U.S.-
EU dialogue can be found in an entry to the Explanatory Note
to the Agreement, stating that the above-mentioned provision on
competing requests (Article 10) is without effect on obligations
that EU member states may have under the Rome Statute of the
International Criminal Court or on the rights of the United States
as a non-Party with regard to the ICC.

The Mutual Legal Assistance Agreement contains several
innovative provisions that should prove of value to U.S. prosecutors
and investigators. It creates a specialized mechanism for obtaining
bank account information from an EU member state (Article 4),
enabling the U.S. to tap into a recently-created EU network of
national registries for such data. U.S. MLATs historically have
not contained a specialized procedure for querying bank account
information on a national basis, because of a lack of domestic
legal authority for such a request network, but Congress, in
enacting Section 314 of the USA Patriot Act in 2001, authorized
the Department of Treasury to create such a mechanism.

The Mutual Legal Assistance agreement also elaborates legal
frameworks for the use of new techniques such as joint investigative
teams (Article 5), which have proven valuable in the counter-
terrorism area, and for the use of video-conferencing technology
to take testimony from foreign-located witnesses (Article 6).
Further, U.S. administrative agencies which investigate conduct
with a view to future criminal prosecution henceforth will have
the opportunity to request assistance from all EU member states
(Article 8), whereas currently they have this possibility only in
some of them. In addition, the Mutual Legal Assistance Agreement
includes an article setting out parameters for the use of personal
data (Article 9), a subject that has been a major EU and member
state concern in recent years. While satisfying the requirements
of the EU directive on this subject, the provision ensures
U.S. investigators and prosecutors the necessary flexibility to use
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information obtained from a member state not only for a particular
case but also in other proceedings.

2. Testimony Concerning Fugitives Avoiding Extradition

On October 1, 2003, Samuel M.Witten, Deputy Legal Adviser,
U.S. Department of State, appeared before the Subcommittee
on Criminal Justice, Drug Policy and Human Resources,
Committee on Government Reform, U.S. House of Repres-
entatives. His testimony, “Strengthening the Long Arm of
the Law: How are Fugitives Avoiding Extradition, and How
Can We Bring Them to Justice?”, is excerpted below.

The full text of the testimony is available at http://
reform.house.gov/UploadedFiles/Witten.pdf.

...[T]he United States has extradition treaty relationships with
over 100 countries throughout the world. Pursuant to this network
of extradition treaties, our extradition requests in recent years
have resulted in the return for trial and punishment of persons
charged with or convicted of the widest variety of crimes, including
murder, white-collar crimes, narcotics traffickers and terrorists.
Some of our recent extraditions have included the extradition from
France of James Kopp, who murdered abortion doctor Bernard
Slepian in Buffalo, New York, and was convicted of second degree
murder this year in New York, and of Ira Einhorn, who murdered
his girlfriend in Philadelphia and was a fugitive from justice for
over 20 years before he was convicted of murder in 2002. Earlier
this year we obtained the extradition from Guatemala of Milton
Napolean Marin Castillo, who committed a double murder in
Ann Arbor, Michigan.

Areas of Concern

While there have been many successes, the existence of an
extradition treaty, even a modern one, does not ensure that all
will always go well in our extradition requests to our partners.
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Because of the differences in legal systems around the world, the
extradition process is neither simple nor without frequent delays.
I will highlight for you today three major areas of continuing
concern for the Administration with respect to our international
extradition relationships.

Nationality

One concern has been our ability to obtain the extradition of
nationals of the Requested State. As a matter of longstanding
policy, the U.S. Government extradites U.S. nationals. Most of
the treaties we have sent recently to the Senate similarly freely
allow for the extradition of nationals. Some countries, however,
are prohibited by their constitutions or other legal authority from
extraditing their nationals. The U.S. Government has made it a
high priority to convince states to agree to extradite their nationals,
notwithstanding laws or traditions to the contrary. This is,
however, a very sensitive and deep-seated issue, and we have not
succeeded in obtaining unqualified approval in all circumstances.
A number of our major treaty partners, such as France, Germany,
and many countries of Central and South America, still cannot
extradite nationals. We continue, however, to work to convince
these and all other countries to remove constitutional and other
legal restrictions on the extradition of nationals.

In this connection, we have achieved notable successes recently
in the Western Hemisphere with respect to the issue of extradition
of nationals. Our recent treaties with Argentina, Bolivia, Paraguay,
and Peru all provide for extradition of nationals. They represent
a watershed in our efforts to convince civil law countries in the
Western Hemisphere to obligate themselves to extradite their
nationals to the United States. In practical terms, these treaties
should help the United States to bring to justice violent criminals
and narcotics traffickers, regardless of nationality, who reside or
may be found in these countries.

We also are able to make gains in the area of extradition of
nationals in some cases by working directly with our treaty partners
on modifications of their extradition policies, where their law
permits extradition of nationals. For example, largely as a result
of our efforts, the Dominican Republic repealed its law prohibiting
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the extradition of nationals, leading to the extradition to the
United States of a number of Dominican nationals on murder
and narcotics charges. After many years of discussion, Mexico and
Colombia have been extraditing nationals to the United States
in recent years, Mexico under the U.S.-Mexico bilateral extra-
dition treaty and Colombia under the authority of its domestic
extradition law.

Death Penalty and Life Assurances

Another continuing problem is many countries’ concern about
the penalties that may be imposed in the requesting state, such
as the death penalty or even sentences of life imprisonment. Our
modern treaties typically provide that if the offense for which
surrender is sought is punishable by death under the laws in the
country requesting extradition but not in the country holding the
fugitive, extradition may be refused unless the requesting country
provides assurances that the death penalty will not be imposed or
carried out. These treaties do not require the parties to the treaty
to deny extradition absent death penalty assurances but permit
them to do so in appropriate cases. In many cases, the United
States is in a position to provide such assurances when requested
to do so. Prosecuting authorities generally can take measures that
rule out the death penalty, and often are prepared to forego the
death penalty rather than allow the fugitive to escape U.S. justice.
There have been cases, however, where U.S. federal or state
prosecutors have not been in a position to provide assurances that
they would not seek the death penalty for a particular fugitive, for
example, where the crime is such that they would prefer not to
give the assurance and instead take the chance that the fugitive
might be returned from a different jurisdiction or otherwise come
into the United States.

Beyond death penalty assurances, one troubling development
with respect to sentencing is that some of our extradition treaty
partners have requested assurances regarding life imprisonment as
a prerequisite to extraditing fugitives to the United States, despite
an absence of treaty provisions for such assurances. The degree to
which U.S. federal and state prosecuting officials can or are willing
to comply with such requests varies.
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This matter of assurances relating to life imprisonment has
become a particular concern in the last two years with respect
to Mexico, which T understand is of particular concern to the
Committee. In October 2001, the Mexican Supreme Court held
that life sentences were unconstitutional under the Mexican
Constitution and that, in addition to such sentences being barred
in Mexico, no fugitive in Mexico could be extradited to another
country if that fugitive faces a life sentence in the State requesting
his extradition. Following this judicial ruling, Mexico was obligated
to seek assurances from the United States that fugitives who face
extradition from Mexico will not be sentenced to life imprisonment
if returned, tried, and convicted in the United States.

During the nearly two-year period that this ruling has been
in effect, officials in the executive branches of both countries
have worked to try to design assurances that will satisfy the
Mexican judicial requirement but also will be acceptable, or at
least workable, to U.S. prosecutors. At the same time, however,
we continue to strongly believe, and have communicated firmly
to the Mexican Government, that the Mexican Supreme Court
opinion should be revisited so that our extradition relationship is
not subject to this additional burden. Both the State Department
and the Justice Department, including the Attorney General
and Secretary Powell, have engaged the Mexican Government on
this issue. We have pressed, and will continue to press, for the
Government of Mexico to seek the reversal of this decision, and at
a minimum reduce its adverse impact for as long as it is in effect.

Dual Criminality

... The older U.S. treaties negotiated before the late 1970s
include a list of covered offenses. For countries with which the
United States still has such “list” treaties, a request for extradition
for a crime not included in the list would be rejected. In newer
treaties concluded in the last 30-35 years, however, this list
approach has been replaced by the concept of “dual criminality,”
usually providing that offenses covered by the treaty include
all those made punishable under the law of both states by
imprisonment for more than a year, or a more severe penalty.
... The recently-signed extradition agreement with the European
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Union will make dual criminality the standard for all twenty-five
countries that as of next year will be EU members.

Apart from updating the extraditable offenses in individual
bilateral extradition treaties, the United States has been a leader
in the recent successful series of multilateral negotiations on
international narcotics trafficking, organized crime, corruption,
and terrorism. Each of these multilateral conventions, such as
the 1988 Convention Against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances, the 2000 UN Convention Against
Transnational Organized Crime and its Protocols on Trafficking
and Smuggling of Persons, the 1997 UN Convention for the
Suppression of Terrorist Bombings, and the 1999 UN Convention
for the Suppression of Financing of Terrorism, include extradition
provisions that have the specific effect of updating extradition list
treaties between parties to the convention to add the offenses named
in the convention. ... In this respect, I should note that in the
framework of the Council of Europe the United States has recently
negotiated and signed an international convention on computer
crime that will add major computer crime offenses to the list of
crimes in our extradition treaties for which extradition is possible.

Additional Impediments to Extradition

There are other reasons why fugitives sometimes are not
returned expeditiously for trial, even where an extradition treaty
is in place and a fugitive from one nation can be located and
arrested in another nation. Sometimes, in the courts of the United
States and the courts of our treaty partners, there are lengthy
judicial proceedings at which fugitives exercise their rights to
challenge extradition in trial court and through appeals or other
proceedings. In the United States judicial system, fugitives have
the right to seek a writ of habeas corpus that reviews a judicial
finding of extraditability. Many countries of Latin America have
the amparo process, which permits challenges to orders of extradi-
tion. In some cases, fugitives in Europe have sought relief from the
European Court of Human Rights after judicial proceedings are
concluded in the country of extradition.

In addition to these procedural rights, evidentiary requirements
for extradition differ among legal systems and the process of
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extradition can become quite complex. Although an extradition
hearing is not a full-fledged trial on the merits, the evidentiary
requirements vary from legal system to legal system and do not
necessarily mirror the requirements of our own “probable cause”
standard. Procedural differences can lead to frustrating delays in
proceedings. We address these and similar problems through direct
consultations with our treaty partners, by amending treaties in
some cases, and by increasing our knowledge of relevant aspects
of foreign legal systems and thereby enhancing our ability to work
more effectively with our law enforcement partners.

The Return of Fugitives Other Than Pursuant to a Bilateral Treaty

Outside of the process of extradition pursuant to bilateral
treaties, our law enforcement partners have frequently invoked
other means available under their domestic law to assist the United
States in obtaining the return of fugitives to our country for trial
or punishment. In recent years, Colombia has been extremely
helpful in returning dozens of fugitives to the United States,
particularly in narcotics related matters, pursuant to extradition
procedures incorporated under its domestic laws. We have also
obtained custody of many fugitives from other countries, including
Canada and Mexico, through those countries’ deportation or
expulsion processes. Thus while extradition pursuant to treaty
continues to be the most common means of returning fugitives,
there are other possibilities that we have pursued and will continue
to pursue.

3. Mutual Legal Assistance
a. Mutual legal assistance treaty with Japan

On November 24, 2003, President George W. Bush trans-
mitted to the Senate for advice and consent to ratification
the Treaty Between the United States of America and Japan
on Mutual Legal Assistance in Criminal Matters. S. Treaty
Doc. No. 108-12 (2003). Excerpts below from the report of



144 DiGesTt OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Secretary of State Colin L. Powell submitting the treaty to
the President briefly describe its terms and the arrangement
for central authorities to implement the treaty. This is the
first mutual legal assistance treaty to be entered into by
Japan with any country.

LETTER OF SUBMITTAL

Department of State,
Washington, October 27, 2003.
The President,
The White House.

The President: I have the honor to submit to you the Treaty
Between the United States of America and Japan on Mutual Legal
Assistance in Criminal Matters (“the Treaty”), and a related
exchange of notes, both signed at Washington on August 5, 2003.
I recommend that the Treaty be transmitted to the Senate for its
advice and consent to ratification, and the exchange of notes be
submitted for the information of the Senate.

The scope of the Treaty includes not only assistance provided
in connection with the investigation, prosecution, and preven-
tion of criminal offenses, but also in certain related proceedings.
Significantly, Article 1(3) permits assistance in connection with
an administrative investigation of suspected criminal conduct (e.g.,
an investigation by the Securities and Exchange Commission of
suspected securities fraud), in such cases and upon such conditions
as the requested Party deems appropriate. The Central Authority
of the requesting Party would be required to certify that the
authority conducting the investigation has statutory or regulatory
authority to conduct the investigation of facts that could constitute
criminal offenses, and that the testimony, statements or items to
be obtained will be used in the requesting Party in an investigation,
prosecution or other proceeding in criminal matters, including a
decision whether to prosecute.
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Article 2 provides for the designation of Central Authorities
and defines Central Authorities for purposes of the Treaty. For
the United States, the Central Authority is the Attorney General
or a person designated by the Attorney General. For Japan, the
Central Authority is the minister of Justice or the National Public
Safety Commission or their designees. The authorization for Japan
to designate two agencies is necessary because of the respective
jurisdictions of the two agencies concerned. The article provides
that the Central Authorities are to communicate directly with one
another for the purposes of the Treaty.

This Treaty is accompanied by an exchange of diplomatic notes
that further sets forth the specific kinds of requests that will be
handled by each agency on the Japanese side. The notes also
provide for consultations between the United States and Japan
before the implementation of any changes in such designations.

In the exchange of notes Japan has designated the Minister
of Justice as the Central Authority with respect to requests made
by the United States. With respect to requests made by Japan, the
Minister of Justice will also serve as the Central Authority for
requests submitted by public prosecutors or judicial police officials,
or if a request requires examination of a witness in a U.S. court.
The Central Authority in connection with requests made by police
officials or imperial guard officers will be the National Public
Safety Commission or its designee. The Minister of Justice and the
National Public Safety Commission will establish a mechanism to
avoid unnecessary duplication of requests and to facilitate efficient
and speedy provision of assistance.

b. Litigation concerning implementation of mutual legal
assistance treaty with Canada

On March 31, 2003, the U.S. Court of Appeals for the Eleventh
Circuit reversed a district court decision quashing subpoenas
issued pursuant to a request for assistance by Canada in
connection with an ongoing investigation pursuant to the
U.S.-Canada Treaty on Mutual Legal Assistance in Criminal
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Matters (“MLAT")(reprinted at 24 1.L.M. 1092 (1985)). In re
Commissioner’s Subpoenas, 325 F.3d 1287 (11" Cir. 2003). The
MLAT obligates the United States and Canada to provide
“mutual legal assistance in all matters relating to the
investigation, prosecution and suppression of offences.”

In response to Canada’s request in this case, acting
pursuant to the MLAT and 28 U.S.C. § 1782, the United
States filed a petition in the U.S. District Court for the
Southern District of Florida seeking an order appointing an
assistant U.S. attorney as a “commissioner” to assist the
Canadian government in obtaining the requested evidence.
Section 1782 authorizes federal district courts to order
persons to provide testimony or other assistance “for use in
a proceeding in a foreign or international tribunal, including
criminal investigations conducted before formal accusation”
in response to requests known as “letters rogatory” sent
from the court of another country or, in certain circumstances,
by “interested persons.”

The court of appeals explained the lower court’s decision
to grant the motion to quash as follows:

Reading Article VII, P 2 of the MLAT [providing that
“la] request shall be executed in accordance with the
law of the Requested State....”] to incorporate by
reference the entire substantive law of the Requested
State, the magistrate judge concluded that the treaty
request was subject to this circuit’s interpretation of
28 U.S.C. § 1782 requiring foreign discoverability as a
condition precedent to granting requests made by foreign
governments through letters of request and letters
rogatory. Since the parties agreed that there was no
authority under Canadian law to compel this type
of testimony from witnesses in a domestic criminal
investigation where no charges had yet been filed, the
magistrate judge held that 28 U.S.C. § 1782 and its foreign
discoverability requirement precluded the assistance in
this case.

In reversing, the court of appeals concluded:
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This case presents an issue of first impression for the
federal appellate courts. We must ascertain whether this
mutual legal assistance treaty between the two countries
obligates the United States, at the request of Canada, to
issue subpoenas to compel the testimony of witnesses
in a criminal investigation prior to the filing of formal
charges. Because we construe this Treaty to obligate
both countries to execute requests for the issuance
of subpoenas for purposes of compelling testimony in
criminal investigations and to arrange for the taking of
such testimony even prior to the actual initiation of formal
charges, we hold that the Canadian request for assistance
should have been granted and the subpoenas should
not have been quashed by the district court.

Excerpts below from the court’s opinion provide its analysis
on these issues.

... We conclude that the most logical construction of the phrase
“law of the Requested State” in the MLAT is that the Treaty
partners intended to utilize the established procedures set forth in
the existing laws of the Requested State to execute the treaty
requests, rather than to subject each and every treaty request to
any and all limitations of existing law of the Requested State.
That is, the Treaty utilizes § 1782 as a procedure for executing
requests, but not as a means for deciding whether or not to grant
or deny a request so made. This construction is more plausible
primarily because of Article V, which delineates only narrowly
confined circumstances in which the Requested State “may deny
assistance.” Article V is entitled “Limitations on Compliance”
and provides, in relevant part:

1. The Requested State may deny assistance to the extent that
a) the request is not made in conformity with the
provisions of this Treaty; or
b) execution of the request is contrary to its public interest,
as determined by its Central Authority.
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Moreover, “public interest” is itself narrowly defined in Article I
of the Treaty to mean “any substantial interest related to national
security or other essential public policy.” If a request could be
denied based on any limitation provided by the substantive law of
the Requested State, as appellees urge, Article V’s specific limitation
where the request would be contrary to the public interest of the
Requested State would be rendered superfluous.

The treaty negotiations and ratification history, fundamental
canons of treaty construction, and analogous cases construing
similar language in the text of other treaties also point strongly to
our ultimate construction.

Interpreting the MLAT to subject each and every request to
the existing substantive law of the requested state runs con-
trary to another fundamental principle of treaty interpretation.
“Treaties that lay down rules to be enforced by the parties
through their internal courts or administrative agencies should be
construed so as to achieve uniformity of result despite differences
between national legal systems.” Restatement (Third) of Foreign
Relations § 325 cmt. d; United States v. Lombera-Camorlinga,
206 F.3d 882, 888 (9th Cir. 2000). Obviously, the United States
and Canada have their own domestic substantive law. Con-
sequently, under the appellees’ construction of the MLAT, the
viability of requests under the Treaty would often turn on which
country is entertaining the request, even if the information
requested is identical.

If there were any doubt about our conclusion that the parties
did not intend to subject Canadian treaty requests to a foreign
discoverability requirement, the Technical Analysis provides
significant clarity. And, as the executive branch’s official con-
struction of the Treaty, this analysis is entitled to significant
deference by this Court. “Although not conclusive, the meaning
attributed to treaty provision by the Government agencies
charged with their negotiation and enforcement is entitled to great
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weight.” Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S.
176, 184, 102 S. Ct. 2374, 2379, 72 L. Ed. 2d 765 (1982). The
“Introduction” section of the Technical Analysis discusses the
reasons for the creation of the Treaty and notes the fact that, in
the past, the Canadian courts would refuse many requests for
assistance by law enforcement officials from the United States
because the information sought was for investigative purposes
prior to the initiation of formal criminal charges. In so noting, the
negotiators recognized that this created “unequal treatment since
the United States provided assistance [to Canada] without regard
to whether the case was pre- or post-indictment.” Technical
Analysis at 1. In an endnote, the negotiators elaborated that
“la]ssistance is available for a foreign country under 28 U.S.C.
1782 without regard to whether the action has already been filed.”
Id. at 26 n.2. Here, the negotiating team specifically discussed
requests by Canada under section 1782 and understood section
1782 to allow for assistance without regard to lack of dis-
coverability in Canada of compelled testimony prior to the actual
filing of criminal charges. These statements in the Technical
Analysis, constituting formal executive branch interpretations, all
but foreclose any argument that the parties intended to subject the
Attorney General’s petitions, made honoring a Treaty request, to
a foreign discoverability requirement for letters rogatory and letters
of request.

....Similarly, “[t]he practice of treaty signatories counts as
evidence of the treaty’s proper interpretation, since their conduct
generally evinces their understanding of the agreement they signed.”
United States v. Stuart, 489 U.S. 353, 369, 109 S. Ct. 1183, 1192—
93,103 L. Ed. 2d 388 (1989). Based on its actions in this particular
case, the government of Canada understands the Treaty to allow
the assistance that it has requested in this case. The United
States Department of Justice obviously agrees. Such deference
is a significant factor leading to our conclusion, a conclusion
however which is also indicated by the entirety of the text of the
Treaty, analogous cases, and application of the canons of treaty
interpretation. . . .
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B. INTERNATIONAL CRIMES
1. Terrorism
a. Overview

On September 18, 2003, William H. Taft, IV, Legal Adviser
for the U.S. Department of State, delivered an address to the
International Bar Association regarding the U.S. and global
response to the threat of international terrorism. Excerpts
below focus on establishing and maintaining international
norms and use of sanctions.

The full text of the address is available at www.state.gov/
s/l /c8183.htm.

... [I]n order to eliminate the terrorist threat, the United States
and our allies are working together to identify the terrorists; cut
off their money and inhibit their movements; find them, apprehend
them, and bring them to justice. We’re also working to press for
reforms in States that harbor terrorists, and to limit access to
weapons of mass destruction, because these steps are important
elements of the effort to cut off terrorists’ support and reduce,
if not eliminate, the amount of harm they can do us. And we are
working, both bilaterally and through multilateral institutions like
the UN, the IMF, and the multilateral development banks, to build
capacity in countries to deal with the terrorist threat. This last
effort involves working with governments that have not had
legal authority to implement UN sanctions on terrorists, or the
institutions and skills to monitor and regulate domestic financial
flows funding terrorists and terrorism.

Key legal initiatives to advance these overall goals include
our efforts (1) to establish international norms for dealing with
terrorism, through United Nations Security Council resolutions,
international conventions, and other means; (2) to identify and
publicly designate terrorist groups and individuals involved with
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them; (3) to define and implement legal mechanisms for effectively
cutting off financing to individuals or organizations determined to
be involved in acts of terrorism, (4) to exclude and remove from
the United States individuals associated with terrorist organizations,
and (5) to work on seizing terrorists and bringing them to justice.
Our lawyers are also busy working to implement sanctions and
nonproliferation measures, but because these are more longstanding
measures, and have not altered as significantly in the last two
years, [ will not dwell on them here.

The initiatives I have listed are major efforts, but there will
be no quick fix. We have made considerable progress, and there
is still much to do. As we go forward, one guiding principle for
our efforts is the desire to work with other States to create a
comprehensive worldwide approach, in order to leave no refuge
anywhere for the terrorists and those who sponsor them. Another
key guiding principle is the need to respect and protect universal
human rights, including those of the terrorists themselves. And
of course, a central principle is that we must act pursuant to
the rule of law. From the initial closing of the airports to the
military actions and continuing reconstruction in Afghanistan
and Iraq, our actions have been carefully undertaken, and
surrounded with procedural safeguards, to ensure that U.S. actions
are consistent with all applicable laws, allow the greatest flexibility
to military forces, provide the highest possible level of protec-
tion of civilians, and give the maximum respect for the civil and
political rights of individual citizens. Naturally these objectives
often intersect.

Efforts to establish and strengthen international norms

In this regard, the United States for many years has supported
an effort to establish a clear set of international norms for
combating terrorism. The creation and use of such norms can give
all countries a blueprint for proceeding. As an additional benefit,
this effort assists the ongoing U.S. efforts to promote international
law generally and foster broader international cooperation.

We have been pleased to participate in several important
developments in the area of international norms in the last two
years.
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UNSCR adoption and implementation

To begin with, as I’'m sure you know, the U.S. supported
the UN Security Council’s adoption of two resolutions requiring
Member States to take various actions to counter worldwide
terrorism in general. Security Council Resolution 1373, adopted
September 28, 2001, requires States to refrain from providing
support for terrorism, and to freeze “without delay” the funds,
other financial assets or economic resources of those who commit
or attempt terrorist acts, or those who help such persons. The
resolution also requires States to prevent the movement of terrorists
through border controls and the issuance of identity papers
and travel documents to them, and also to adopt measures to
prevent counterfeiting, forgery or fraudulent use of such papers
and documents.

The second Security Council resolution, Resolution 1390,
requires States to freeze the assets of Usama bin Laden, members
of the al Qa’ida organization, and the Taliban, and their associates,
prohibit the sale or supply of arms and related materiel to them,
an to prevent their entry into or transit through their territories.
This resolution is a follow-on from two previous resolutions
targeted at Usama bin Laden and the Taliban and the use of the
area of Afghanistan under its control for sheltering and training
terrorists (resolutions 1267 and 1333). Two subsequent resolutions
also deal with Usama bin Laden, members of al Qa’ida and the
Taliban, and persons associated with them: Resolution 1455, which
continues and expands 1390, and Resolution 1452, which provides
certain limited exceptions to the asset freeze requirements of
resolutions 1390 and 1267.

These resolutions are binding on all UN Member States under
Chapter VII of the UN Charter, so in theory they should be very
powerful tools. In practice they may not always be quite as
powerful as we’d like, but they are a very important foundation
for coordinating and legitimizing individual States’ efforts in this
regard.

UN Conventions
Conventions are binding only upon those parties who agree to
be bound, so they are in one sense more limited than Security
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Council Resolutions, which are enacted under Chapter VII. But
they can be considerably more detailed, and they generally have
been actively negotiated by the very parties who will then be bound
by them, which can make them a more effective and practical
blueprint for action. The United States has become a party to
all 12 UN conventions and protocols relating to terrorism, and
has successfully encouraged other States to do the same. Before
September 11, only two countries had become parties to all 12
UN terrorism conventions and protocols. Today no less than 37
countries, including the United States, have responded by becoming
parties to all 12 conventions and protocols.

The two newest, and potentially most useful, of these
instruments are the International Convention for the Suppression
of the Financing of Terrorism and the International Convention
for the Suppression of Terrorist Bombings, both of which have
entered into force in the last two years, and are already widely
supported. The United States became a party to both on June 26,
2002. Ninety-one states are parties to the Terrorist Financing
Convention, which obligates parties to criminalize conduct relating
to the raising of financial assets to support terrorist activities.
One hundred and one states are parties to the Terrorist Bombings
Convention, which requires parties to criminalize terrorist attacks
that use explosives or other lethal devices on targets such as public
facilities and government buildings. It also requires parties
to cooperate on investigations, extraditions, and prosecutions of
offenders. The United States has already enacted legislation to
give domestic effect to these two conventions, including criminal
liability under title 18 [of the U.S. Code].

Regional Efforts: OAS, Asia, Europe, Near East

The United States has also participated in regional and
multilateral counter-terrorism efforts. Along with 29 other
countries, we signed the Inter-American Convention Against
Terrorism on the same day it was adopted, last year, by the General
Assembly of the Organization of American States. (Two others
have signed since.) This convention requires signatories to establish
a legal and regulatory regime to combat terrorist financing,
including financial intelligence units and more stringent controls
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at banks. It also seeks to improve regional cooperation against
terrorism through exchanges of information, experience and
training, technical cooperation, and mutual legal assistance.

We are working with the Asia-Pacific Economic Cooperation
group and other entities in that region to establish regulatory
regimes consistent with the obligations of Asian and Pacific
countries to implement the Security Council’s resolutions in this
area. We are working with the OSCE (Organization for Security
and Cooperation in Europe), with the EU and with countries
in the Near East to coordinate in putting these resolutions, and
other agreements, into effect.

We have also broadened the mandate of the Financial Action
Task Force, the world’s leading organization aimed at combating
money laundering, so that it now is also aimed against terrorism
and is exercising leadership in setting standards in this area.

II. Designation of Terrorist Individuals and Organizations
Resolutions and conventions and norms are good, but actions
and implementation are vital. This is why we are working closely
in the Counter-Terrorism Committee established by UN Security
Council Resolution 1373. The CTC experts are reviewing the
measures taken by States under this resolution, identifying areas
in which states could benefit from technical assistance and assisting
in the coordination of such assistance to help States meet their
obligations under the resolution. We’re also working in the UN
1267 Sanctions Committee, which maintains a consolidated list
of individuals and entities associated with Usama bin Laden, the
al-Qa’ida organization or the Taliban, which entities and indi-
viduals thus becomes subject to assets freezing requirements and
other mandatory sanctions. The 1267 Committee is a very useful
mechanism for ensuring the effective internationalization of asset
freezes, because all UN member states are required to freeze the
assets of any individual or entity included on this Committee’s
consolidated list.

In addition to determining and publicizing who the terrorists
are, these international efforts are acting to cut off the ability
of terrorists and their supporters to operate, particularly by dis-
rupting the financial support networks for terrorists and terrorist
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organizations. Foreign terrorists often depend upon widespread
financial support networks. Asset freezes are an important tool in
targeting these networks. By disrupting them we make it much
more difficult for terrorists to pursue their activities.

We are also working regionally and domestically on these
issues. One major portion of our domestic effort is the designa-
tion of individuals or organizations that are involved in acts
of terrorism. There are now powerful domestic authorities to
designate and freeze the assets of terrorists and their supporters
and to impose other measures against them.

AEDPA/USA PATRIOT Act/Section 219

A major authority is section 219 of the Immigration and
Nationality Act, which was added by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA), and later amended
by the USA PATRIOT Act, and other provisions [8 U.S.C.
§ 1189]. This provision gives the Secretary of State the authority
to designate a foreign group as a foreign terrorist organization
(FTO) if he determines that the group engages in terrorist activity
or terrorism that threatens the security of U.S. nationals or the
national security, foreign relations, or economic interests of the
United States. There are currently 36 designated FTOs.

Designation as an FTO has several consequences within the
United States. First, it allows our government to require U.S.
financial institutions, should they become aware of having posses-
sion of or control over assets of an FTO, to block transactions
in the assets and to report them to the Treasury [18 U.S.C.
§ 2339B(a)(2)]. In addition, once a group has been designated,
it becomes a federal criminal offense for anyone to knowingly
provide material support or resources to the FTO [18 U.S.C.
§ 2339B(a)(1)]. This consequence brings in the resources of our
law enforcement personnel to help in the effort to control and
apprehend terrorists and their benefactors. There are also certain
immigration consequences that I’ll get to later.

Since designation has serious consequences, there are pro-
cedures in place to minimize the risk of mistaken designations—
and correct them, if necessary. No designation can be made until
an administrative record has been prepared setting forth the basis
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for the proposed designation. Although classified information may
be included in the record, courts have the ability to review the
record, including any classified materials, ex parte and in camera
[8 U.S.C. § 1189(a)(3)(B)]. Designations expire after two years,
unless there is a specific redesignation upon a finding that the
relevant circumstances “still exist” [8 U.S.C. § 1189(a)(4)].

Although the United States can and will act alone under
domestic authority in designating (and taking other actions) against
terrorists, we know we are more effective when other States act
in coordination with us. We are pleased that the European Union,
for example, has worked with us to ensure that nearly every
terrorist individual and entity we have designated has also been
designated by the E.U. We have also worked closely with other
States including Italy, China, Russia, Germany, Algeria and Saudi
Arabia to submit names to the U.N. for designation, so that the
assets of these designees will be frozen worldwide. The international
designation process also has certain safeguards. For example, the
UN 1267 Sanctions Committee has incorporated into its guidelines
a non-exclusive process for seeking review of its designations.

U.S. Authorities: Executive Order 13224 and Executive
Order 12947

The broadest and most flexible authority is the most recent:
Executive Order 13224—signed by President Bush on September
23, 2001—which blocks the assets of terrorists and their supporters
designated by the President in the Annex to the Order. It also
provides authority for the Secretary of State or the Secretary
of the Treasury, in consultation with each other and the
Attorney General and the Secretary of Homeland Security, to make
additional designations of individuals and entities meeting the
Order’s criteria. The Order is targeted on foreign individuals
and entities that commit, or pose a significant risk of committing,
acts of terrorism; those who give them material support or pro-
vide them with financial or other services; and their subsidiaries,
front organizations, and agents. We have avoided use of the mere
“associated with” basis for designation. This Order allows us
to target a broader spectrum than simply those who have been
specifically designated as FTOs, and indeed, more than 250
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individuals and organizations are currently designated under the
Order. There is an additional, more targeted authority: a previous
Executive Order, that allows the Secretary to designate organiza-
tions that pose a significant risk of disrupting the Middle East
peace process.

There are several legal consequences of designation pursuant
to Executive Order 13224. For example, with limited exceptions
set forth in the Order, or as authorized by the Treasury Depart-
ment’s Office of Foreign Assets Control (OFAC), designations result
in the blocking of the designated individual’s or entity’s assets
within the U.S. or in the possession or control of U.S. persons
worldwide. The Order also prohibits U.S. persons from engaging
in any transaction or dealings in such blocked assets.

As with FTO designations, there are regulations that provide
specific procedures for seeking administrative reconsideration of
a designation. In addition, OFAC will consider, on a case-by-case
basis, exceptions to a freeze so that a designee can pay for certain
living expenses or legal services in a manner consistent with
Resolution 1452 (which allows for such exceptions).

International Cooperation on Terrorist Finance

We are pleased that, working with us, all member countries
of the Gulf Cooperation Council have increased oversight of their
banking systems, and several countries—including Bahrain, Egypt,
Qatar and the UAE—have passed domestic legislation specific-
ally designed to counter money laundering. The United States
plays a leading role within the Financial Action Task Force, and
worked with the other members to adopt the Eight Special
Recommendations on Terrorist Financing and the guidance for
their implementation. Following the adoption of these recom-
mendations, a number of jurisdictions, including key Middle
Eastern countries have acted to strengthen their legal and regulatory
regimes to avert the abuse of charitable and other nongovernmental
organizations.

Terrorists are still taking advantage of vulnerabilities in other
countries. Often these countries have the will to assist but lack
either the expertise or the means, including the legal authority,
to do so. For this reason, U.S.-financed training and technical
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assistance programs include training and assistance in developing
and implementing laws as well as in other areas.

Efforts for the future will focus on certain areas of vulnerability.
For example, as the international banking system becomes a system
that the terrorists can no longer safely use, we are helping develop
new norms to limit abuse of alternative, informal value transfer
systems, such as the traditional “hawalas” and wage remittance
systems, which are still being used to transfer resources among
terrorists. Yet it is important that these norms do not cut off
legitimate commerce, such as the wage remittance systems that
enable immigrant or temporary workers to send funds to their
families back home.

We are also targeting the misuse of charities, especially where
there is willing complicity on the part of the charities’ leaders.
However, we are very sensitive to the plight of those people that
legitimate charities, including Islamic charities, assist. And we
are proud that Americans provide the most generous support
of charities in the world. Our aim is thus to put in place effect-
ive oversight on how such funds are used, while still enabling
organizations to raise funds effectively for charitable purposes both
here and abroad.

[II1.] Exclusion of Terrorists from U.S.

The Patriot Act also gives the Secretary of State new authority
to designate terrorist organizations for immigration purposes,
in consultation with or upon the request of the Attorney
General. The list of organizations designated under this authority
is commonly known as the Terrorist Exclusion List (TEL).
Specifically, an organization can be placed on the TEL if the
Secretary of State finds that the organization commits or incites to
commit a terrorist activity, prepares or plans a terrorist activity,
gathers information on potential targets for terrorist activity,
or provides material support to further terrorist activity." We

The organization must commit or incite to commit a terrorist activity
“under circumstances indicating an intention to cause death or serious bodily
injury.”
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have already designated 48 such organizations, and we continually
monitor the activities of organizations in order to determine
whether designation may be appropriate. Individual aliens who
solicit funds, recruit members, or provide material support for a
TEL organization are inadmissible to the U.S. and may be prevented
from entering. If they are already in U.S. territory, they may (in
certain circumstances) be deported.

The USA PATRIOT Act also expanded the Secretary of State’s
authority to exclude from the U.S. aliens who engage in terrorist
activities or are linked to terrorism. For example, an alien who
has used his position of prominence within any country to endorse
or espouse terrorist activity, or to persuade others to support
terrorist activity or a terrorist organization are inadmissible if
the Secretary determines that these acts were done in a way that
“undermines” U.S. efforts to reduce or eliminate terrorist activities.

The Act also gave the State Department access to the National
Crime Information Center, and in the time since the Act’s passage
we have incorporated nearly 8 million criminal records into our
visa lookout database so that these records can also be considered
by consular officials as they determine whether to grant a visa.

b. Patterns of Global Terrorism

On April 30, 2003, the Department of State released its
annual report Patterns of Global Terrorism: 2002, subsequently
revised. The report is submitted in compliance with Title 22
of the United States Code, § 2656f(a), which requires the
Department to provide Congress a full and complete annual
report on terrorism for those countries and groups meeting
the criteria of subsections (1) and (2) of that section.

The full text of the report is available at www.state.gov/s/

ct/rls/pgtrpt/2002/html.
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c. Libyan involvement in terrorist bombings

On December 21, 1988, Pan Am Flight 103 exploded over the
town of Lockerbie, Scotland, killing 270 people. In 1991 both
the United States and the United Kingdom indicted two
Libyans, Abdel Basset al-Megrahi and Al-amin Khalifa Fahima,
on charges relating to placement of a bomb on the aircraft.
At the same time, the United States and the United Kingdom
demanded a number of steps of Libya relating to the incident,
including: surrendering the accused for trial, accepting
responsibility for the actions of its officials, cooperating in
the investigation, and paying appropriate compensation. In
1992 the UN Security Council in Resolution 731 called upon
Libya to “provide a full and effective response to those
requests so as to contribute to the elimination of international
terrorism.” In the same year Libya instituted cases against
the United States and the United Kingdom at the International
Court of Justice (“IC)”), maintaining that the two countries
had breached their legal obligations under the Montreal
Convention of September 23, 1971 for the Suppression of
Unlawful Acts against the Safety of Civil Aviation by, among
other things, demanding that Libya surrender the alleged
offenders for trial either in Scotland or in the United States.
Aerial Incident at Lockerbie (Libyan Arab Jahahiriya v. United
Kingdom) and (Libyan Arab Jamahiriya v. United States of
America). In 1992 and 1993 the UN Security Council adopted
Resolutions 748 and 883 imposing sanctions on Libya for its
failure to respond to the demands of the United States and
United Kingdom.

In 2001 a Scottish Court sitting in the Netherlands,
established by agreement expressly to try the two Libyans,
found Abdel Basset al-Megrahi guilty of murder and
concluded that there was insufficient evidence to find
Al-amin Khalifa Fahima guilty. That decision was upheld by
the Scottish High Court of Justiciary, also sitting in the
Netherlands. Megrahi v. Her Majesty’s Advocate, 2002
S.C.C. 509. Pursuant to Security Council Resolution 1192,
the UN sanctions imposed in Resolutions 748 and 883 were
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(1)

suspended, but not lifted, when Libya transferred the two
suspects to the Scottish court for trial. See Digest 2001 at
98-99, Digest 2002 at 111.

During 2003 Libya took additional steps, leading to the
lifting of UN sanctions and termination of the ICJ cases, as
discussed below.

Lifting of UN sanctions

On September 12, 2003, the Security Council, acting under
Chapter VIl of the UN Charter, adopted Resolution 1506,
UN Doc. S/RES/1506 (2003), lifting “the measures set forth
in paragraphs 4, 5 and 6 of its resolution 748 (1992) and
paragraphs 3, 4, 5, 6 and 7 of its resolution 883 (1993).” The
referenced measures were the sanctions imposed on Libya
relating both to the destruction of Pan Am flight 103 over
Lockerbie, Scotland, and the destruction of the French Union
de transports aeriens (“UTA”) flight 772 over Niger.
Resolution 1506 also stated that the Security Council:

has concluded its consideration of the item entitled
“Letters dated 20 and 23 December 1991 from France,
the United Kingdom of Great Britain and Northern Ireland
and the United States of America” and hereby removes
this item from the list of matters of which the Council
is seized.

The preamble to the resolution welcomed a letter of
August 15, 2003, from the Libyan representative to the
President of the Council, described as:

recounting steps the Libyan Government has taken
to comply with resolutions [731, 748, 883, and 1192],
particularly concerning acceptance of responsibility for
the actions of Libyan officials, payment of appropriate
compensation, renunciation of terrorism, and a com-
mitment to cooperating with any further requests for
information in connection with the investigation (S/2003/
818).
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In its letter Libya stated that it “is committed to be
cooperative in the international fight against terrorism
[and] ... to cooperate with efforts to bring to justice those
who are suspects.” The Libyan letter outlined steps already
taken as set forth below.

In [the] context [of the Lockerbie incident] and out of respect for
international law and pursuant to the Security Council resolutions,
Libya as a sovereign State:

® Has facilitated the bringing to justice of the two suspects
charged with the bombing of Pan Am 103 and accepts
responsibility for the actions of its officials.

® Has cooperated with the Scottish investigating authorities
before and during the trial and pledges to cooperate in
good faith with any further requests for information in
connection with the Pan Am 103 investigation. Such
cooperation would be extended in good faith through the
usual channels.

e Has arranged for the payment of appropriate com-
pensation. To that end, a special fund has been established
and instructions have already been issued to transmit the
necessary sums to an agreed escrow account within a matter
of days.

...[Tlhe Libyan Arab Jamahiriya affirms that it will have
fulfilled all Security Council requirements relevant to the Lockerbie
incident upon transfer of the necessary sums to the agreed escrow
account. It trusts that the Council will agree. Therefore, in
accordance with paragraph 16 of Council resolution 883 (1993)
and paragraph 8 of resolution 1192 (1998), the Libyan Arab
Jamabhiriya requests that in that event the council immediately
lift the measures set forth in its resolutions 748 (1992) and 883
(1993).
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The preamble to Resolution 1506 also welcomed an
August 15, 2003, letter from the representatives of the United
Kingdom and the United States of America, S/2003/819, set
forth below.

In view of the letter dated 15 August 2003 addressed to you by
the Libyan Arab Jamabhiriya related to the bombing of Pan Am
103 (S/2003/818) and in the light of the actions and commitments
that form the background to the letter, the Governments of the
United Kingdom and the United States of America are prepared to
allow the lifting of the measures set forth by the Council in its
resolutions 748 (1992) and 883 (1993) once the necessary sums
referred to in the Libyan letter have been transferred to the agreed
escrow account.

In its letter, the Libyan Arab Jamahiriya has pledged before
the Council to cooperate in the international fight against terrorism
and to cooperate with any further requests for information in
connection with the Pan Am 103 investigation. We expect Libya
to adhere scrupulously to those commitments.

In a press briefing of August 25, 2003, Philip T. Reeker,
Deputy Spokesman, U.S. Department of State, stated that
“we were notified by the lawyers for the families of the Pan
Am 103 victims, that Libya had completed transfer of the
$2.7 billion, and that money is now in an escrow account
at the Bank for International Settlements in Basel.” See
www.state.gov/r/pa/prs/dpb/2003/c8043.htm. Press reports at
the time indicated that, under the agreement, each victim’s
family was to receive up to $10 million, to be paid in
increments when UN sanctions were terminated, U.S. com-
mercial sanctions were lifted, and Libya was removed from
the U.S. list of state sponsors of terrorism, discussed in
B.1.d. below.

Ambassador James B. Cunningham, U.S. Deputy
Permanent Representative to the United Nations, provided
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an explanation of the U.S. decision to abstain on the vote
adopting Resolution 1506, excerpted below.

The full text of Ambassador Cunningham’s statement is
available at www.un.int/usa/03_133.htm.

Mr. President, Members of the Council, on December 21, 1988,
the lives of 270 innocent men, women and children representing
over 20 different nationalities were tragically cut short when Pan
Am 103 exploded over Lockerbie, Scotland. In 1992, after proof
of Libya’s responsibility for the bombing had been uncovered, the
United Nations imposed sanctions on Libya. Since that time the
United States Government has worked with the Government of
the United Kingdom, the families of the Pan Am 103 victims, and
other members of the international community to ensure that Libya
fulfilled a number of demands, including surrender of the two
suspects for trial, acceptance of responsibility for the actions of its
officials and payment of appropriate compensation.

United Nations sanctions were suspended in 1999 after Libya
fulfilled one demand by transferring the two Libyan suspects
for trial before a Scottish court sitting in the Netherlands. One
defendant, Abdel-Basset al-Megrahi, was convicted by the court
of murder in 2001, and a Scottish appellate court upheld the
conviction in 2002. Megrahi is currently serving a life sentence in
a Scottish prison.

Libya has now addressed the remaining UN requirements
related to the Pan Am 103 bombing. Among other steps, it has
formally stated that it accepts responsibility for the actions of
its officials and made arrangements to pay compensation to the
families of the victims in accordance with an agreement worked
out directly between them. Although nothing can bring back their
loved ones, the hundreds of family members who have suffered
for the past 15 years can take some measure of solace from these
long-awaited steps.

In recognition of these steps, and to allow the families’
settlement to go forward, the United States has not opposed the
formal lifting of the United Nations sanctions on Libya. As stated



International Criminal Law 165

in the joint letter from the United States and United Kingdom
to the President of the Council on August 15, we expect Libya to
adhere scrupulously to the commitments it has now made to the
Council to cooperate in the international fight against terrorism
and to cooperate with any further requests for information in
connection with the Pan Am 103 investigation.

Our decision, however, must not be misconstrued by Libya
or by the world community as tacit U.S. acceptance that the
Government of Libya has rehabilitated itself. The United States
continues to have serious concerns about other aspects of Libyan
behavior, including its poor human rights record, its rejection
of democratic norms and standards, its irresponsible behavior
in Africa, its history of involvement in terrorism, and—most
important—its pursuit of weapons of mass destruction and their
means of delivery. Libya is actively pursuing a broad range of
WMD, and is seeking ballistic missiles. In those efforts, it is
receiving foreign assistance—including from countries that sponsor
terrorism. Libya’s continued nuclear infrastructure upgrades raise
concerns. Tripoli is actively developing biological and chemical
weapons. The United States will intensify its efforts to end Libya’s
threatening actions. This includes keeping U.S. bilateral sanctions
on Libya in full force.

In its compensation settlement with the Pan Am 103 families,
Libya has tied the payment of some of the available funds to
changes in U.S. bilateral measures [related] to Libya, something
clearly outside the scope of UN requirements. Furthermore, Libya
has imposed an eight-month time limit during which these steps
must be taken, unless it agrees otherwise. We hope that by doing
this, Libya is signaling that it intends to move quickly to address
the concerns that underlie the U.S. measures. We also urge that
Libya do so in order for the families to receive the balance of the
available funds. Nonetheless, the U.S. cannot guarantee that Libya
will take the required steps and we would not want our vote on
the resolution lifting sanctions to be misconstrued as a decision
now to modify U.S. bilateral measures regardless of future Libyan
behavior. After all, it has taken Libya almost 15 years to address
Pan Am 103. For this reason, and because of the concerns I have
stated, the United States has abstained on this resolution.
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(2) Termination of IC| cases by Libya against the United States and
the United Kingdom

On September 10, 2003, the International Court of Justice
issued orders removing from the court’s list the cases brought
by Libya in 1992 against the United States and the United
Kingdom. As to the case against the United States, the order
referred to “a letter dated 9 September 2003, filed in the
Registry on the same day, [in which] the Agent of Libya
and the Co-Agent of the United States jointly notified the
Court that “the Libyan Arab Jamahiriya and the United States
of America have agreed to discontinue with prejudice
the proceedings initiated by the Libyan Application filed on
3 March 1992.” Order of September 10, 2003, Case Concerning
Questions Of Interpretation And Application Of The 1971
Montreal Convention Arising From (Libyan Arab Jamahiriya v.
United States Of America).

(3) Remaining Issues

As noted in the statement of Ambassador Cunningham at
the time the UN Security Council adopted Resolution 1506
lifting sanctions against Libya, supra, one of the remaining
issues between the United States and Libya concerned
its weapons of mass destruction. On December 19, 2003,
President Bush welcomed a declaration that day by Colonel
Moammar al Ghadafi

publicly confirm[ing] his commitment to disclose and
dismantle all weapons of mass destruction programs in
his country. He has agreed immediately and uncondition-
ally to allow inspectors from international organizations
to enter Libya. These inspectors will render an accounting
of all nuclear, chemical and biological weapons programs
and will help oversee their elimination. Colonel Ghadafi's
commitment, once it is fulfilled, will make our country
more safe and the world more peaceful.
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As the Libyan government takes these essential steps
and demonstrates its seriousness, its good faith will be
returned. Libya can regain a secure and respected place
among the nations, and over time, achieve far better
relations with the United States. . ..

The full text of President Bush'’s statement is available at
www. whitehouse.gov/news/releases/2003/12/20031219-9.html.
See discussion in Chapter 18.B.3.

d. Determination of countries not cooperating fully with U.S.
antiterrorism efforts

Section 40A of the Arms Export Control Act, as amended, 22
U.S.C. § 2781, provides that “[n]o defense article or defense
service may be sold or licensed for export under this Act in a
fiscal year to a foreign country that the President determines
and certifies to Congress . ..is not cooperating fully with
United States antiterrorism efforts,” unless the President
determines that the transaction is important to the national
interests of the United States. On May 15, 2003, Deputy
Secretary of State Richard L. Armitage, acting by delegation,
determined and certified that Cuba, Iran, Libya, North Korea,
Sudan, and Syria are not cooperating fully. 68 Fed. Reg.
28,041 (May 22, 2003).

Section 620A of the Foreign Assistance Act of 1961,
as amended, Pub.L. No. 9o-629, 82 Stat. 1320, 22 U.S.C.
§ 2371, prohibits most assistance, absent a waiver, to “any
country if the Secretary of State determines that the
government of that country has repeatedly provided support
for acts of international terrorism.” Similarly, section 6(j) of
the Export Administration Act, Pub. L. No. 96-72, 93 Stat.
503, 50 U.S.C. app. § 2405(j), requires a validated license for
the export of goods or technology to a country if the Secretary
of State has determined

(A) The government of such country has repeatedly
provided support for acts of international terrorism.
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(B) The export of such goods or technology could make
a significant contribution to the military potential of such
country, including its military logistics capability, or could
enhance the ability of such country to support acts of
international terrorism.

Countries currently so designated are Cuba, Iran, Iraqg, Libya,
North Korea, Sudan, and Syria. 58 Fed. Reg. 52,523 (Aug. 12,
1993). The effect of the designation as to Irag was made
inapplicable by Presidential Determination No. 2003—23, May
7, 2003, 68 Fed. Reg. 26,459 (May 16, 2003), discussed in
Chapter 16.A.2.b.

Terrorist financing
UN Security Council Resolution 1455

On January 17, 2003, the UN Security Council adopted
Resolution 1455, acting under Chapter VIl of the UN Charter.
UN Doc. No. S/RES/1455 (2003). The preamble of the
resolution reiterated the Security Council’s “condemnation
of the Al-Qaida network and other associated terrorist groups”
and of “all forms of terrorism and terrorist acts” as noted in
prior resolutions. It also reaffirmed that “acts of international
terrorism constitute a threat to international peace and
security.” In paragraph 1 the Security Council decided “to
improve the implementation of the measures imposed by
paragraph 4(b) of resolution 1267 (1999), paragraph &(c) of
resolution 1333 (2000) and paragraphs 1 and 2 of resolution
1390 (2002).” Together these provisions required all states
to freeze funds, other financial assets or economic resources
owned or controlled directly or indirectly by those persons
associated with Usama bin Laden, or with members of the
Taliban or the al Qaida organization, and included on the
list maintained by the Security Council Committee established
pursuant to Resolution 1267 (“1267 Committee”). In addition
to asset freezing, these provisions required all states to
prevent entry into or transit through their territory of listed
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individuals, and to prevent the supply of arms or other
military assistance to them.

Among other things, paragraph 5 of Resolution 1455 called
upon all states “to continue to take urgent steps to enforce
and strengthen through legislative enactments or admini-
strative measures, where appropriate, the measures imposed
under domestic laws or regulations . . . to prevent and punish
violations of the measures referred to in paragraph 1...."
Paragraph 6 called upon all states to submit updated reports
to the 1267 Committee “on all steps taken to implement the
measures referred to in paragraph 1” and related investiga-
tions and enforcement actions, “unless to do so would
compromise investigations or enforcement actions.”

On January 20, Secretary of State Colin Powell addressed
a ministerial session on terrorism at the UN Security
Council. His remarks, excerpted below, stressed the need
for continued enforcement of these and other sanctions
against terrorism.

The United Nations has long worked to marshal the international
community against terrorism. For example, as we have noted here
this morning, there are 12 counter-terrorism conventions and
protocols negotiated under the auspices of the United Nations and
its affiliated agencies. It is vital that all states become parties to all
of these conventions and protocols, and fully implement them as
soon as possible.

With the passage of Security Council Resolution 1373 in
September 2001, the United Nations fundamentally changed the
way the international community responds to terrorism. Resolution
1373 created an obligation for all member states to work together
to deny terrorists the ability to solicit and move funds, to find safe
haven, acquire weapons, or cross international borders.

We are particularly pleased that, just last Friday, the Security
Council unanimously adopted Resolution 1455. This important
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new resolution is aimed at improving member state implementation
of these sanctions that are targeted at terrorists and without time
limits. The international community could not have sent a stronger
message of its determination to stamp out terrorism.

On April 17, 2003, the United States filed its report with
the 1267 Committee, “on all steps taken to implement the
measures referred to in paragraph 1” of Resolution 1455, as
called for under paragraph 6 of that resolution. UN Doc.
No. S/AC.37/2003/(1455)/26.

On July 29, 2003, Ambassador John D. Negroponte
addressed the Security Council on the Report of the 1267
Committee on Al-Qaida/Taliban Sanctions, excerpted below.

The full text of his statement is available at www.un.int/
usa/o3_117.htm.

Freezing terrorist assets remains a top United States Government
priority. Approximately $135 million dollars in terrorist assets
have been frozen worldwide since the tragic events of September
11, 2001. While this is a sizable figure, we recognize that more
can be done to find, follow and freeze terrorist funds. Continued
success in tracking terrorist financing will require international
vigilance. We note, however, that 39 Member States have not yet
introduced domestic legislation enabling terrorist-linked assets to
be frozen. The United States urges these States to enact appropriate
laws in line with Council expectations. Regulation of informal
money transfer systems, such as hawala, also warrant closer
Council attention.

The reports called for under resolution 1455 constitute a
crucially important part of the Committee’s work. We are dis-
appointed that more States have not taken the opportunity to
convey information that is essential to make improvements to
the sanctions regime. Given the magnitude of the Al-Qaida
threat, a 30 percent response rate is inadequate and hampers the
Committee’s ability to do its work. We encourage the Committee
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to seek additional information from States as necessary. Member
State successes and challenges need to be addressed through closer
examination of these reports. Where there are gaps in capacity,
we must find better ways to address them.

The work of the 1267 Committee in the remainder of 2003
will result in a concrete assessment of Member State implement-
ation of this key sanctions regime; this should not be a pro forma
exercise. We anticipate this December 2003 written assessment
be a robust analysis containing an array of recommendations for
Council consideration, including on issues such as hawala and
charities important themes identified by the Monitoring Group.
Ambassador Munoz’s intended travel in October will usefully frame
the Committee’s remaining work and end-of-the-year assessment
to the Council, as well as send an important political signal in key
capitals. He, as Committee Chairman, and we, as a Council, should
not shy away from asking difficult questions. The United States
believes that counter-terrorism expectations for Member States
should remain high. We all can, and should, strengthen efforts to
meet the ongoing challenge that Al-Qaida poses.

We also emphasize that States unwilling to implement their
obligations, whatever the reason must be encouraged and, if
necessary, pressured to do more. The international community
cannot allow intransigence by some to be the weak link that
undermines our shared counter-terrorism efforts.

(2) Regulations implementing terrorism sanctions in the United States
(i) Global Terrorism Sanctions Regulations

On June 6, 2003, the Office of Foreign Assets Control,
Department of the Treasury (“OFAC”), issued an interim
final rule adding new part 594 to chapter V of 31 CFR “to
carry out the purposes of Executive Order 13224 of September
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23, 2001.” 68 Fed. Reg. 34,196 (June 6, 2003). Excerpts below
explain the background of the rule. The emergency declared
in E.O. 13224 was continued by President Bush on September
18, 2003. 68 Fed. Reg. 55,187 (Sept. 22, 2003).

On September 23, 2001, the President, invoking the authority,
inter alia, of the International Emergency Economic Powers Act
(50 US.C. 1701-1706) (“IEEPA”) and the United Nations
Participation Act (22 U.S.C. 287¢), issued Executive Order 13224
(66 FR 49079, September 25, 2001), effective at 12:01 a.m. eastern
daylight time on September 24, 2001. In the order, the President
found that “grave acts of terrorism and threats of terrorism
committed by foreign terrorists, including the terrorist attacks
in New York, Pennsylvania, and the Pentagon committed on
September 11, 2001 * * * and the continuing and immediate
threat of further attacks on United States nationals or the United
States” constituted an unusual and extraordinary threat to the
national security, foreign policy and economy of the United States,
and declared a national emergency with respect to that threat.
The order was amended by Executive Order 13268 (67 FR 44751,
July 3, 2001) and Executive Order 13284 (68 FR 4075,
January 28, 2003) [adding requirement of consultation with the
newly created Secretary of Homeland Security].

These regulations are promulgated to implement Executive
Order 13224. They are in addition to and do not take the place of
other parts of 31 CFR chapter V relating to terrorism, including,
but not limited to, the Terrorism Sanctions Regulations (part 595),
implementing Executive Order 12947, “Prohibiting Transactions
With Terrorists Who Threaten To Disrupt the Middle East Peace
Process” (60 FR 5079, January 25, 1995); the Terrorism List
Government Sanctions Regulations (part 596), implementing
section 321 of the Antiterrorism and Effective Death Penalty Act
of 1996 (18 U.S.C. 2332d); and the Foreign Terrorist Organizations
Sanctions Regulations (part 597), implementing sections 302
and 303 of the Antiterrorism and Effective Death Penalty Act
of 1996 (8 U.S.C. 1189, 18 U.S.C. 2339B). (Detailed information
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regarding each of those other parts is available on OFAC’s
Web site (http://www.treas.gov/ofac).) Certain persons designated
pursuant to the regulations now being promulgated may also
be designated pursuant to those other parts, and transactions
related to those persons are subject to the requirements of those
parts and other sanctions under U.S. law. These new regulations
also do not in any way modify the criminal prohibition, set
forth at 18 U.S.C. 2339B, against providing material support
or resources to foreign terrorist organizations designated pur-
suant to section 219 of the Immigration and Nationality Act, as
amended.

Specifically, these regulations are promulgated in furtherance
of the sanctions set forth in Executive Order 13224. Section 1 of
the order blocks, with certain exceptions, all property and interests
in property of foreign persons listed in an Annex to the order and
persons designated by the Secretary of State or the Secretary of the
Treasury pursuant to criteria set forth in the order. Section 2 of
the order prohibits any transaction or dealing by a United States
person or within the United States in property or interests in
property blocked pursuant to the order, including but not limited
to the making or receiving of any contribution of funds, goods, or
services to or for the benefit of a person designated in or pursuant
to the order. Section 2 of the order also prohibits any transaction
by a United States person or within the United States that evades
or avoids, or has the purpose of evading or avoiding, or attempts
to violate, any of the prohibitions set forth in the order, as well
as any conspiracy formed to violate such prohibitions. Section 7 of
the order authorizes the Secretary of the Treasury, in consultation
with the Secretary of State, the Secretary of Homeland Security
and the Attorney General, to take such actions, including the
promulgation of rules and regulations, as may be necessary to
carry out the purposes of the order. Acting under authority
delegated by the Secretary of the Treasury, the Department of
the Treasury’s Office of Foreign Assets Control (“OFAC”) is
promulgating these Global Terrorism Sanctions Regulations, 31
CFR part 594 (the “Regulations™).



174

DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

(i)

On August 9, 2003, Secretary of State Colin L. Powell
amended the October 31, 2001, designation pursuant to
Executive Order 13224 of the Mujahedin-e Khalq (“MEK” and
other aliases) to add two new aliases: National Council of
Resistance (“NCR”) and National Council of Resistance of
Iran (“NCRI"), including their U.S representative offices and
all other offices worldwide. 68 Fed. Reg. 48,984 (Aug. 15,
2003). Secretary Powell also “clariffied] that the October 31,
2001 designation of the People’s Mujahedin Organization of
Iran, a.k.a. PMOI, as aliases of the MEK includes its U.S.
representative office and other offices worldwide.” The Federal
Register notice stated further:

Consistent with the determination in section 10 of
Executive Order 13224 that “prior notice to persons
determined to be subject to the Order who might have a
constitutional presence in the United States would render
ineffectual the blocking and other measures authorized
in the Order because of the ability to transfer funds
instantaneously,” | determine that no prior notice need
be provided to any person subject to this determination
who might have a constitutional presence in the United
States, because to do so would render ineffectual the
measures authorized in the Order.

Parallel changes to the aliases of MEK were made in the
Secretary of State’s biennial redesignation of this group as
a foreign terrorist organization pursuant to 8 U.S.C. § 1189.
68 Fed. Reg. 46,861 (Oct. 2, 2003).

Amendments to Export Administration Regulations

The Bureau of Industry and Security, Department of Com-
merce, issued an interim final rule, effective June 6, 2003,
amending the Export Administration Regulations (“EAR”).
68 Fed. Reg. 34,192 (June 6, 2003). As explained in the Federal
Register notice, the action taken was “consistent with E.O.
13224 and UNSC Resolutions 1267, 1390, 1452 (December 20,
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(i)

2002), and 1455, as well as 1373, by imposing a license require-
ment on all exports and reexports to persons designated
in or pursuant to E.O. 13224.” Persons designated under
E.O. 13224 are referred to as Specially Designated Global
Terrorists (“SDGTs"). In addition, the rule amended the
EAR by expanding reexport controls on Specially Designated
Terrorists (“SDTs”) and Foreign Terrorist organizations
(“FTOs”) “by requiring a license for the export from abroad
or re-export to a designated SDT or FTO by a non-U.S. person
of any item subject to the EAR, whether such item is on the
Commerce Control List or is classified as EARg99.”

Litigation in U.S. courts
Foreign terrorist organizations

Litigation instituted in U.S. courts by certain organizations
challenging their designation as foreign terrorist organizations
and by individuals and organizations wanting to provide
assistance to certain organizations so designated continued
in 2003. See discussion in Digest 2002 at 91-94.

Humanitarian Law Project v. United States Department of Justice

In Humanitarian Law Project v. United States DOJ, 352 F.3d
382 (9™ Cir. 2003), the U.S. Court of Appeals for the Ninth
Circuit held that 18 U.S.C. § 2339B, which provides criminal
penalties for “knowingly providing material support or
resources” to a designated organization must be construed
to require proof that a person charged with violating the
statute had knowledge of the organization’s designation or
knowledge of the unlawful activities that caused it to be
so designated. The court of appeals also reaffirmed its prior
decision that the prohibition on providing “training” and
“personnel” in § 2339B is impermissibly overbroad, and thus
void for vagueness under the First and Fifth Amendments.
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People’s Mojahedin Organization of Iran v. Department of State

On May 9, 2003, the U.S. Court of Appeals for the District of
Columbia denied a petition for review of a foreign terrorist
organization’s designation by the Secretary of State. People’s
Mojahedin Organization of Iran (“PMOI”) v. Department of
State, 327 F.3d 1238 (D.C. Cir. 2003). The court of appeals
reviewed the history of the case, including its decision in
Nat’l Council of Resistance of Iran (“NCOR”) v. Dept of State,
251 F.3d 192 (D.C. Cir. 2001). In NCOR, the court found that
NCOR and PMOI “were one and the same,” and that NCOR
had “presence or property” in the United States and was
therefore entitled to assert a claim of due process rights
under the U.S. Constitution. The court concluded in NCOR
that the statute, as applied by the Secretary, did not provide
“the fundamental requirement of due process,” that is, “the
opportunity to be heard at a meaningful time and in a
meaningful manner.” It therefore remanded to the Secretary
of State.
In its 2003 PMOI decision, the court noted that:

[a]fter the remand, the Secretary provided the PMOI with
an opportunity to respond to the unclassified evidence,
considered all material submitted by the PMOI along
with both the unclassified and classified material in [the]
file, and reentered the 1999 designation on September
24, 2001, followed by a new two-year designation on
October 5, 2001, based on material in the 1997 and
1999 administrative records, together with a new record
compiled in 2001.

On this subsequent petition, the court rejected PMOI’s
contention that its redesignation as a terrorist organization
was still unconstitutional because the statute permitted
the Secretary to rely upon “secret evidence—the classified
information that respondents refused to disclose and against
which PMOI could therefore not effectively defend.” The court
concluded on this issue:
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We already decided in NCOR that due process required
the disclosure of only the unclassified portions of the
administrative record. ... We made that determination
informed by the historically recognized proposition that
under the separation of powers created by the United
States Constitution, the Executive Branch has control
and responsibility over access to classified information
and has [a] “‘compelling interest’ in withholding national
security information from unauthorized persons in the
course of executive business.” . . . We have already estab-
lished in NCOR the process which is due under the
circumstances of this sensitive matter of classified
intelligence in the effort to combat foreign terrorism.
The Secretary has complied with the standard we set
forth therein, and nothing further is due.

United States v. Sattar

On July 22, 2003, the U.S. District Court for the Southern
District of New York granted in part and denied in part
motions to dismiss indictments against defendants Ahmed
Abdel Sattar, Yassir Al-Sirri, Lynne Stewart, and Mohammed
Yousry. The Indictments charged, among other things, that
they conspired to provide, and provided, and attempted to
provide material support and resources to a foreign terrorist
organization—Islamic Group (“IG”)—in violation of 18 U.S.C.
§ 2339B. United States v. Sattar, 272 F. Supp. 2d 348 (S.D.N.Y.
2003). Excerpts below describe the background of the
case as relevant here, and rulings of the court that the
circumstances of the case did not support indictment on
charges of providing either personnel or communications
equipment, but rejecting defendants’ argument that the case
should be dismissed on grounds that the designation of the
foreign terrorist organization here was obtained in violation
of due process. (Internal cross-references have been omitted.)
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Defendant Stewart was Sheikh Abdel Rahman’s counsel during his
1995 criminal trial and has continued to represent him since his
conviction. The Indictment alleges that over the past several years,
Stewart has facilitated and concealed messages between her client
and IG [Islamic Group] leaders around the world in violation of
the SAMs [Special Administrative Measures], limiting Sheik Abdel
Rahman’s communications from prison. During a May 2000 visit
to Sheikh Abdel Rahman in prison, Stewart allegedly allowed de-
fendant Yousry, who acted as the Arabic interpreter between Sheikh
Abdel Rahman and his attorneys, to read letters from defendant
Sattar and others regarding IG matters and to discuss with her
client whether IG should continue to comply with a cease-fire that
had been supported by factions within IG since in or about 1998.
According to the Indictment, Yousry provided material support
and resources to IG by covertly passing messages between 1G rep-
resentatives and Sheik Abdel Rahman regarding IG’s activities. . . .

First, with regard to the “provision” of “communications
equipment,” Sattar and Stewart argue that the Indictment charges
them with merely talking and that the acts alleged in the Indictment
constitute nothing more than using communications equipment
rather than providing such equipment to IG. For example, the
Indictment charges Sattar with participating in and arranging
numerous telephone calls between IG leaders in which IG business
was discussed, including the need for “a second Luxor.” The
Indictment describes numerous other telephone calls in which
Sattar participated. Stewart is charged with, among other things,
providing communications equipment to IG by announcing Sheikh
Abdel Rahman’s withdrawal of support for the cease-fire in Egypt
and thereby making the statements of the otherwise isolated leader
available to the media.

... [B]y criminalizing the mere use of phones and other means
of communication the statute provides neither notice nor standards
for its application such that it is unconstitutionally vague as
applied. . ..
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It is not clear from § 2339B what behavior constitutes
an impermissible provision of personnel to an FTO.... The
Government accuses Stewart of providing personnel, including
herself, to IG. In so doing, however, the Government fails to explain
how a lawyer, acting as an agent of her client, an alleged leader
of an FTO, could avoid being subject to criminal prosecution as
a “quasi-employee” allegedly covered by the statute.

The defendants urge the Court to follow United States v.
Rahmani,* 209 F. Supp. 2d 1045 (C.D.Ca. 2002), and dismiss
Counts One and Two on the ground that the Indictment relies on
a designation obtained in violation of due process. . . .

The inability to raise as a defense in this case the correctness
of the Secretary’s determination that IG is an FTO is not itself a
violation of the defendants’ rights to due process. The element of
the offense is the designation of IG as an FTO, not the correctness
of that determination, and the Government would be required to
prove at trial that IG was in fact designated as an FTO.

(i) Specially Designated Terrorists and Specially Designated Global
Terrorists

Designations of the Holy Land Foundation for Relief and
Development as a Specially Designated Terrorist and a
Specially Designated Global Terrorist under Executive Orders
13224 and 12947 and the resulting blocking of its assets
were upheld in 2002 by the U.S. District Court for the District

[Editors’ note: U.S. v. Rahmani, discussed in Digest 2002 at 93-94,
was still pending on appeal in the Ninth Cirucuit at the end of 2003.]
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of Columbia. Holy Land Foundation for Relief and Development
v. Ashcroft, 219 F. Supp. 2d 57 (D.D.C. 2002). The district
court granted summary judgment to the U.S. government
except for Holy Land’s claim based on a Fourth Amendment
violation. See Digest 2002 at 9g8—101. Holy Land appealed.
On appeal, the District of Columbia Circuit affirmed. 333
F.3d 156 (D.C. Cir. 2003).

(iii) Delisted entities

As discussed in Digest 2002 at 101 and 886-887, certain
persons that had been designated under Executive Order
13224 were ‘“delisted” because additional information
established that they had no prior knowledge of the relevant
group’s involvement in terrorism and had taken remedial
actions to sever any ties with entities providing funds to
support terrorism. Consolidated suits brought by two such
previously designated entities, Aaran Money Wire Service,
Inc. and Global Services International, Inc., and the owners
of each, were dismissed as moot by the U.S. District Court
for the District of Minnesota in 2003. Aaran Money Wire
Service, Inc. v. United States, 2003 U.S. Dist. LEXIS 16190 (D.
Minn. 2003).

2. Genocide, War Crimes, and Crimes Against Humanity

See C. INTERNATIONAL CRIMINAL TRIBUNALS AND
RELATED ISSUES, below.

3. Narcotrafficking
a. U.S. narcotics certification
On March 1, 2003, the Department of State submitted the

annual International Narcotics Control Strategy Report for
2002 to Congress, available at www.state.gov/g/inl/rls/nrcrpt/
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2002/. On September 15, 2003, as provided in section 706 (1)
of the Foreign Relations Authorization Act, Fiscal Year 2003,
Pub. L. No. 107-228 (2002), President George W. Bush
identified 23 countries as major drug-transit or major illicit-
drug producing countries. 68 Fed. Reg. 54,973 (Sept. 19,
2003). Under the 2002 legislation, he further determined
that two of the countries, Burma and Haiti, had “failed
demonstrably” to meet their international counternarcotics
commitments. As to Haiti, however, President Bush deter-
mined that provision of assistance that would otherwise be
cut off by this determination was necessary to the national
interest of the United States.

For a discussion of current U.S. law on these issues,
including statutory modifications in 2002, see Digest 2002
at 122—-125. A fact sheet on the 2003 narcotics certification
process, issued January 31, 2003, is available at www.state.gov/
g/inl/rls/fs/17010.htm.

Excerpted below is the President’s memorandum for
the Secretary of State making the determinations, which
the Secretary transmitted to Congress. The full text of the
memorandum and statements of explanation on Burma and
Haiti are available in the Federal Register publication.

Consistent with section 706(1) of the Foreign Relations Author-
ization Act, Fiscal Year 2003 (Public Law 107-228) (the “FRAA”),
I hereby identify the following countries as major drug-transit
or major illicit drug producing countries: Afghanistan, The
Bahamas, Bolivia, Brazil, Burma, China, Colombia, Dominican
Republic, Ecuador, Guatemala, Haiti, India, Jamaica, Laos,
Mexico, Nigeria, Pakistan, Panama, Paraguay, Peru, Thailand,
Venezuela, and Vietnam.

The Majors List applies by its terms to “countries.” The United
States Government interprets the term broadly to include entities
that exercise autonomy over actions or omissions that could
lead to a decision to place them on the list and, subsequently, to
determine their eligibility for certification. A country’s presence
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on the Majors List is not necessarily an adverse reflection of its
government’s counternarcotics efforts or level of cooperation with
the United States. Consistent with the statutory definition of a
major drug-transit or drug-producing country set forth in section
481(e)(5) of the Foreign Assistance Act of 1961, as amended
(the “FAA”), one of the reasons that major drug-transit or drug
producing countries are placed on the list is the combination of
geographical, commercial, and economic factors that allow drugs
to transit or be produced despite the concerned governments most
assiduous enforcement measures.

Consistent with section 706(2)(A) of the FRAA, I hereby
designate Burma and Haiti as countries that have failed demons-
trably during the previous 12 months to adhere to their obligations
under international counternarcotics agreements and take the
measures set forth in section 489(a)(1) of the FAA. Attached to
this report are justifications (statements of explanation) for each
of the countries so designated, as required by section 706(2)(B).

I have also determined, in accordance with provisions of section
706(3)(A) of the FRAA, that provision of U.S. assistance to Haiti
in FY 2004 is vital to the national interests of the United States.

Combating the threat of synthetic drugs remains a priority,
particularly the threat from club drugs, including MDMA (Ecstasy).
Since January, we have redoubled our efforts with The Netherlands,
from which the majority of U.S. MDMA seizures originate. I
commend the Government of The Netherlands for its efforts to
address this scourge, including increased enforcement, improved
risk assessment and targeting capabilities of passenger aircraft and
cargo, and international cooperation to control precursor chemicals.
I urge the Government of The Netherlands to focus its efforts on
dismantling the significant criminal organizations responsible for
this illicit trade, using all tools available to law enforcement. Con-
tinued progress in implementing our joint action plan, developed
in March, should have a significant impact on the production
and transit of MDMA from The Netherlands to the United
States. Although we have seen a stabilization of MDMA use rates
domestically, there is an increase in the number of countries in
which MDMA is produced and trafficked. We will continue to
monitor the threat from synthetic drugs and the emerging trends.
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The United States and Canada are both targeted by interna-
tional trafficking organizations. We continue to work closely
with the Government of Canada to stem the flow of illicit drugs to
our countries and across our common borders. The United States
remains concerned about the diversion of large quantities of
precursor chemicals from Canada into the United States for use in
producing methamphetamines. We hope that Canada’s newly
implemented control regulations will disrupt that flow. The United
States is also concerned about widespread Canadian cultivation of
high-potency marijuana, significant amounts of which are smuggled
into the United States from Canada. We will work with the
Government of Canada in the coming year to combat these shared
threats to the security and health of our citizens.

In the 8 months since my January determination that Guatemala
had failed demonstrably in regard to its counternarcotics re-
sponsibilities,* the Government of Guatemala has made efforts to
improve its institutional capabilities, adhere to its obligations under
international counternarcotics agreements, and take measures set
forth in U.S. law. These initial steps show Guatemala’s willingness
to better its counternarcotics practices, but the permanence of
these improvements has yet to be demonstrated. I expect Guatemala
to continue its efforts and to demonstrate further progress in the
coming year.

We are deeply concerned about heroin and methamphetamine
linked to North Korea being trafficked to East Asian countries,
and are increasingly convinced that state agents and enterprises in
the DPRK are involved in the narcotics trade. While we suspect
opium poppy is cultivated in the DPRK, reliable information
confirming the extent of opium production is currently lacking.
There are also clear indications that North Koreans traffic in,

[Editors’ note: President Bush made a determination on January 30,
2003, that identified the same countries as major drug transit or major illicit
drug producing countries. 68 Fed. Reg. 5,787 (Feb. 5, 2003). At that time,
the President designated Burma, Guatemala and Haiti as countries that had
failed demonstrably to adhere to their obligations and also determined that
provision of U.S. assistance to Guatemala and Haiti in FY 2003 was vital to
the national interests of the United States.]
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and probably manufacture, methamphetamine. In recent years,
authorities in the region have routinely seized shipments of
methamphetamine and/or heroin that had been transferred to
traffickers ships from North Korean vessels. The April 2003 seizure
of 125 kilograms of heroin smuggled to Australia aboard the North
Korean-owned vessel “Pong Su” is the latest and largest seizure of
heroin pointing to North Korean complicity in the drug trade.
Although there is no evidence that narcotics originating in or
transiting North Korea reach the United States, the United States
is intensifying its efforts to stop North Korean involvement in
illicit narcotics production and trafficking and to enhance law-
enforcement cooperation with affected countries in the region to
achieve that objective.

b. Litigation concerning obligations under 1971 UN Convention on
Psychotropic Substances

On September 4, 2003, the U.S. Court of Appeals for the
Tenth Circuit affirmed a district court decision preliminarily
to enjoin the federal government from prohibiting or penal-
izing the sacramental use of hoasca by O Centro Espirita
Beneficiente Uniao do Vegetal (“UDV”), a small religious
organization. O Centro Espirita Beneficiente Uniao do Vegetal
v. Ashcroft, 342 F.3d 1170 (10" Cir. 2003). Hoasca contains
dimethyltryptamine (“DMT”), a drug listed in Section | of
the Controlled Substances Act (21 U.S.C. §§ 801—904,
(“CSA”), which implements U.S. obligations under the UN
Convention on Psychotropic Substances, 1019 U.N.T.S. 175
(1971), 10 L.LL.M. 261 (1971). See discussion of the case in
Digest 2001 at 128-143.

The court of appeals agreed with the district court that
the United States had not shown a compelling interest in
prohibiting hoasca that would justify its taking this action in
violation of the Religious Freedom Restoration Act (“RFRA”),
which provides that the Government shall not “substantially
burden a person’s exercise of religion.” 42 U.S.C. § 2000bb-1.
The preliminary injunction was issued by the U.S. District



International Criminal Law 185

Court of New Mexico in an unpublished opinion dated
August 12, 2002.

On October 16, 2003, the United States filed a petition
for rehearing en banc, which was granted in an unpublished
order on January 7, 2004. Among other things, the petition
argued that the panel majority erred in affirming an injunc-
tion that requires the United States to violate the 1971 UN
Convention on Psychotropic Substances. That section of the
petition is set forth below.

The full text of the petition is available at www.state.gov/
s/l/c8183.htm.

*

The 1971 Convention requires signatory nations to “prohibit all
use” of Schedule I substances (including DMT), except for limited
scientific and medical purposes. Convention, Art. 7(a); App. 155.
As the dissent recognized (at 10-13), the district court plainly
erred in concluding that hoasca was not covered by the terms of
the Convention. See also O Centro I, 314 F.2d at 466. The panel
majority declined to address the district court’s incorrect legal
holding that the treaty does not apply to hoasca, but nevertheless
concluded that the treaty does not provide a basis for prohibiting
the UDV’s ceremonial use of hoasca. That holding is incorrect.

First, to the extent the panel majority held that RFRA prevails
in a “conflict” with the 1971 Convention, it was error to do so.
Nothing in RFRA’s text or legislative history suggests that the
interests served by a treaty or another statute cannot be “com-
pelling.” See, e.g., Adams v. Commissioner of Internal Revenue,
170 F.3d 173, 179 (3d Cir. 1999) (compelling interest in applying
tax laws).

Second, the panel majority’s holding that the Government failed
to show that compliance with the treaty is the least restrictive
means of advancing its interest failed to take into account the fact
that no one has suggested a less restrictive means by which the
United States could further its compelling interest in complying
with the Convention and nevertheless permit the UDV to import,
distribute, possess and use hoasca. The unrebutted evidence
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demonstrated that a “reservation” is not possible, and that seeking
an amendment would damage the Government’s ability to oppose
amendments that undermine the war against international drug
trafficking.

The only “less restrictive” alternative is simply to violate the
treaty. That, however, is not an option, given the fact that such
a violation would weaken the United States’ efforts to bring
other countries into compliance with their obligations under the
Convention. The panel majority’s decision places an impossible
standard upon the Government—requiring it to provide specific
evidence negating less restrictive means that no one has identified.

Finally, as the dissent pointed out, the panel majority
incorrectly limited the relevance of the treaty to the likelihood of
success, ignoring its relevance to the third and fourth factors
governing preliminary injunctions—the balance of harms and the
public interest. An order requiring the Government to violate a
treaty causes substantial harm to the United States, particularly
where, as here, compliance with that treaty is essential to the
United States’ efforts to combat international drug trafficking. In
light of the foreign policy implications and the traditional role of
the Executive in administering the Nation’s agreements with foreign
powers, a judicial edict requiring the United States to violate an
important international treaty is truly extraordinary. The panel
majority’s failure even to consider the harm to the Government
and to the public interest in these circumstances is an error that
requires correction by the full Court.

c. Designation of significant foreign narcotics traffickers

On July 1, 2003, in a letter to the Chairmen of the House
Permanent Select Committee on Intelligence and the Senate
Select Committee on Intelligence, President George W. Bush
reported on the status of sanctions imposed upon significant
foreign narcotics traffickers designated in 2003. Among other
things, the letter designated seven foreign persons and
entities as appropriate for sanctions, pursuant to the Foreign
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Narcotics Kingpin Designation Act, 21 U.S.C. 1903. As a result
of the designation, the letter explained,

United States persons are prohibited from engaging in
financial transactions and conducting business with these
individuals. In addition, any assets within the United
States or within the possession or control of United States
persons that are owned or controlled by significant foreign
narcotics traffickers are blocked. Finally, significant foreign
narcotics traffickers and immediate family members who
have knowingly benefited from their illicit activity will be
denied visas for entry into the United States.

The full text of President Bush’s letter is available at
www.whitehouse.gov/news/releases/2003/07/20030702.html.

d. Resumption of U.S. drug interdiction assistance to Colombia

On April 20, 2001, a Peruvian Air Force A-37 interceptor
aircraft participating in a Peru-U.S. counternarcotics airbridge
denial program fired on a civilian floatplane carrying five
U.S. citizens after mistaking the floatplane’s behavior for
that of a narcotics trafficking aircraft. See discussion in Digest
2001 at 121-128. Following the incident, U.S. intelligence
support for the airbridge intercept program with both Peru
and Colombia was immediately suspended. In Presidential
Determination 2003—32, issued August 18, 2003 and entitled
“Resumption of U.S. Drug Interdiction Assistance to the
Government of Colombia,” President George W. Bush
certified that:

(1) interdiction of aircraft reasonably suspected to be
primarily engaged in illicit drug trafficking in that country’s
airspace is necessary because of the extraordinary threat
posed by illicit drug trafficking to the national security
of that country; and (2) that country has appropriate
procedures in place to protect against innocent loss of
life in the air and on the ground in connection with such
interdiction, which shall at a minimum include effective
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means to identify and warn an aircraft before the use of
force is directed against the aircraft.

68 Fed. Reg.50,963(Aug. 25, 2003). The certification satisfied
the requirements of 22 U.S.C. § 2291—4 for resumption of
U.S. Government assistance to Colombia. Assistance had
not been resumed for Peru at the end of 2003.

Trafficking in Persons

Beginning in 2003, section 110(c) of the Trafficking Victims
Protection Act of 2000, Pub. L. No. 106—386, 114 Stat. 1464,
22 U.S.C. § 7107 (2000), required the President to submit
a notification of one of four specified determinations
with respect to “each foreign country whose government,
according to [the annual June 1 report to Congress mandated
by § 110(b)(1)]—(A) does not comply with the minimum
standards for the elimination of trafficking; and (B) is not
making significant efforts to bring itself into compliance. . ..”
The four determination options are set forth in § 110(d) (1)—
(4).

Pursuant to this provision, on September 9, 2003,
President George W. Bush issued Presidential Determination
No. 2003-35 concerning the fifteen countries named in the
third annual Trafficking in Persons Report, June 1, 2003 (68
Fed. Reg. 53,871 (Sept. 15, 2003). The President imposed
sanctions on Burma, Cuba, Liberia, North Korea, and Sudan,
in each case for failure to meet minimum standards or make
significant efforts to bring itself into compliance, as provided
in § 110(d) (1). Consistent with the act’s waiver authority in
§ 110(d)(4), the President also determined that certain
multilateral assistance to Sudan (as necessary to implement
a peace accord) and to Liberia would promote the purposes
of the act or is otherwise in the national interest of
the United States. The remaining ten governments were
determined to have improved sufficiently since the release
of the annual report of June 2003 to avoid sanctions, as
provided in subsection 110(d) (3). Secretary of State Colin L.
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Powell also provided certification required by section 110(e)
that specified assistance was not “intended to be received or
used by any agency or any official from any country identified
in the [President’s Determination] who has participated
in, facilitated, or condoned a severe form of trafficking in
persons.” The June 2003 report is available at www.state.gov/
g/tip/rls/tiprpt/2003/.

The President’s determination, the Secretary’s certifica-
tion, and a memorandum of justification for the President’s
determination, with a brief country-by-country analysis, are
available at www.state.gov/g/tip/rls/rpt/25017.htm.

Other U.S. efforts to end human trafficking

A fact sheet released February 5, 2003, outlined other actions
taken by the United States in the effort to eliminate trafficking
in persons.

The fact sheet, excerpted below, is available at

www.state.gov /g /tip/rls /fs/28548pf.htm.

Human trafficking denies hundreds of thousands of people their
basic human rights, poses a serious public health risk, and fuels
organized crime around the world. It is a dark and uncomfortable
subject, but one that must be illuminated.

The United States has taken significant action to combat
trafficking in persons, including trafficking for commercial sexual
exploitation.

e In April 2003, the PROTECT Act [Pub. L. No. 108-21]
was signed into law by President Bush. This bill serves
as a historic milestone for protecting children while
severely punishing those who victimize young people. The
PROTECT Act allows law enforcement officers to pro-
secute Americans who travel abroad to abuse minors,
without having to prove prior intent to commit illicit
crimes. This bill also makes clear there is no statute of
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limitations for crimes involving the abduction or physical

or sexual abuse of a child—in virtually all cases. The bill

also strengthens laws punishing offenders who travel

abroad to prey on children (“sex tourism”). These U.S.

“tourists” are now subject to domestic child abuse/child

exploitation laws even if their crimes are committed abroad,

and they face up to 30 years imprisonment, from a previous
maximum of 15 years.

e In December 2003, President Bush reauthorized the
Trafficking Victims Protection Act [Pub. L. No. 108-193],
which accelerates our global work against modern-day
slavery in a number of ways:

o Provides new tools for addressing destination countries
that may be turning a blind eye to trafficking, especially
the abuse of foreign women.

o Makes convictions and sentencing of traffickers as
important as arrests in evaluating country progress.

o Requires better statistical monitoring, giving us access
to critical law enforcement data related to trafficking.

o Creates a Watch List of countries weakening their
commitment to prosecute traffickers, prevent abuse,
and protect victims.

e President Bush has made the fight against slavery an
American priority. In a September 2003 speech he made
to the United Nations, President Bush called slavery, “A
special evil in the abuse and exploitation of the most
innocent . ..” He declared: “Those who patronize this
industry debase themselves and deepen the misery of others.
Governments that tolerate this trade are tolerating a form
of slavery.” The president committed $50 million to
support the global fight against human trafficking.

e The U.S. is actively partnering with other nations to combat
this transnational crime, providing assistance to trafficking
victims and striving to highlight the dangers of sex tourism
and trafficking. Nearly $93.5 million in U.S. government
funding was devoted to anti-trafficking activities worldwide
in FY 2003.
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5. Cybercrime

On November 17, 2003, President George W. Bush
transmitted the Council of Europe Convention on Cybercrime
to the Senate for advice and consent to ratification. Excerpts
below from the report of the Secretary of State submitting
the treaty to the President for transmittal provide the views
of the United States on certain key aspects of the Convention,
with particular focus on substantive criminal law and
jurisdictional issues. S. Treaty Doc. No. 108-11. See also
discussion of Federalism clause in Digest 2001 at 156-159.

LETTER OF SUBMITTAL

Department of State,
Washington, September 11, 2003.
The President,
The White House.

The President: I have the honor to submit to you, with a view
to its transmittal to the Senate for advice and consent to ratification,
the Council of Europe (“COE”) Convention on Cybercrime
(“the Cybercrime Convention” or “the Convention”), which was
adopted by the COE’s Committee of Ministers on November 8,
2001. On November 23, 2001, the United States, which actively
participated in the negotiations in its capacity as an observer state
at the COE, signed the Convention at Budapest. I recommend
that the Convention be transmitted to the Senate for its advice
and consent to ratification.

Accompanying the Convention is its official Explanatory
Report, which was also adopted by the COE’s Committee of
Ministers on November 8, 2001. The Explanatory Report, which
was drafted by the Secretariat of the COE and the delegations
participating in the negotiations, provides a thorough analysis of
the Convention. It is customary for the COE to prepare such
reports in connection with its conventions. Under established COE
practice, such reports reflect the understanding of the Parties
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in drafting convention provisions and, as such, are accepted as
fundamental bases for interpretation of COE conventions. The
Explanatory Report would be provided to the Senate for its
information.

The Cybercrime Convention is the first multilateral treaty to
address specifically the problem of computer-related crime and
electronic evidence gathering. . . .

By requiring Parties to establish certain substantive offenses,
the Convention will help deny “safe havens” to criminals, including
terrorists, who can cause damage to U.S. interests from abroad
using computer systems. Similarly, by requiring Parties to have
certain procedural authorities, the Convention will enhance the
ability of foreign law enforcement authorities to investigate crimes
effectively and expeditiously, including those committed by local
criminals against U.S. individuals, institutions and interests.
Since cybercrimes are often committed via transmissions routed
through foreign Internet Service Providers (“ISPs”) and criminals
increasingly seek to hide evidence of their crimes abroad, the
Convention would also provide mechanisms for U.S. law
enforcement authorities to work cooperatively with their foreign
counterparts to trace the source of a computer attack and to obtain
electronic evidence stored outside the United States. Thus, the
Convention’s obligations on Parties to establish domestic law
enforcement frameworks and create a regime of international
cooperation would enhance the United States’ ability to receive, as
well as render, international cooperation in preventing, investigat-
ing and prosecuting computer-related crime.

The Convention would not require implementing legislation
for the United States. As discussed below, existing U.S. federal
law, coupled with six reservations and four declarations, would
be adequate to satisfy the Convention’s requirements for legislation.
All of these reservations and declarations are envisaged by the
Convention itself. Since other provisions contained in the Con-
vention are self-executing (e.g., articles relating to extradition and
mutual assistance), they would not require implementing legislation
either.
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CHAPTER II—MEASURES TO BE TAKEN AT THE NATIONAL
LEVEL (ARTICLES 2-22)

Chapter II consists of three parts, covering substantive criminal
offenses that Parties are to establish; procedural mechanisms that
Parties must have under their respective laws; and provisions
requiring Parties to establish jurisdiction over the offences to be
established. As discussed further in connection with Article 41
(“Federal clause”), a federal state may reserve the right to assume
obligations under Chapter II “consistent with its fundamental
principles governing the relationship between its central govern-
ment and constituent States or other similar territorial entities.”
In explaining this provision, the Explanatory Report (paragraph
317) makes clear that the United States could therefore implement
its obligations under Chapter II through its federal criminal law,
which “generally regulates conduct based on its effects on interstate
or foreign commerce, while matters of minimal or purely local
concern are traditionally regulated by constituent States.” Thus,
provided it invokes the Federal clause reservation provided for in
Article 41, the United States would be able to rely on its existing
federal laws, which, because of the architecture of the Internet
and computer networks, provide for broad coverage of the
obligations contained in Chapter II. The United States would
not be obligated to criminalize activity that otherwise would not
merit an exercise of federal jurisdiction. Similarly, whether or not
constituent State laws conform to the Convention would not be
an issue since the United States, having invoked the federal clause
reservation, would not be required to implement the Convention’s
obligations at that level.

Substantive criminal law (Articles 2—13):

Articles 2-10 of the Convention require Parties to criminalize
domestically, if they have not already done so, certain conduct
that is committed through, against or related to computer systems.
Included in these substantive crimes are the following offenses
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against the “confidentiality, integrity and availability” of computer
data and systems: “Illegal access” (Article 2), “Illegal interception”
(Article 3), “Data interference” (Article 4), “System interference”
(Article 5), and “Misuse of devices” (Article 6). Also included are
offenses involving the use of computer systems to engage in con-
duct that is presently criminalized outside the cyber-realm, i.e.,
“Computerrelated forgery” (Article 7), “Computer-related fraud”
(Article 8), “Offences related to child pornography” (Article 9),
and “Offences related to infringements of copyright and related
rights” (Article 10).

For criminal liability to attach under the offenses to be
established pursuant to Articles 2-10, the conduct in question must
be committed intentionally. As the Explanatory Report (paragraph
113) notes, “wilfully” was used in lieu of “intentionally” in the
context of Article 10 infringements so as to conform with Article
61 of the Agreement on Trade-Related Aspects of Intellectual
Property Rights (“TRIPS”), which employs the term “wilful.” In
addition, the Report (paragraph 39) explains that determinations
of what constitutes the necessary criminal intent are left to each
Party’s interpretation under its laws.

The obligation to establish offenses under the Convention
extends only to acts committed “without right.” This concept
recognizes that in certain instances conduct may be legal or justified
by established legal defenses, such as consent, or by other principles
or interests that preclude criminal liability. Thus, as explained in
the Explanatory Report (paragraph 38), the Convention does not
require the criminalization of actions undertaken pursuant to lawful
government authority (e.g., steps taken by a Party’s government
to investigate criminal offenses or to protect national security).
Additional guidance regarding the contours of “without right” is
provided in the Explanatory Report (e.g., paragraphs 43, 47, 48,
58, 62,68, 76,77,89, 103) in the context of the various offenses
to be established. Such guidance makes it clear that authorized
transmissions, legitimate and common activities inherent in the
design of computer networks, and legitimate and common operat-
ing or commercial practices should not be criminalized.

The condition that conduct be committed “without right” is
explicitly stated in all but one of the enumerated offenses. The
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one exception is Article 10 (“Offences related to infringement of
copyright and related rights”), where it was determined that the
term “infringement” already captured the concept of “without
right” (Explanatory Report, paragraph 115).

The requisite elements for the various offenses are set forth
in Articles 2-10. Except for Article 5 (“System interference”)
and Article 8 (“Computer-related fraud”), these articles also
provide that a Party may require certain additional criminaliza-
tion elements or may otherwise limit application of a criminaliza-
tion obligation, provided a permitted declaration or reservation
is made in accordance with Articles 40 and 42. This approach
seeks to promote uniform application of the Convention while
recognizing that permitting Parties to maintain established con-
cepts in their domestic law will broaden acceptance of the
Convention. As discussed below, in order to implement the
Convention’s substantive criminal law obligations under existing
federal criminal law, the United States would avail itself of
declarations and reservations provided for in Articles 2, 4, 6, 7, 9,
10, and 41.

In terms of the specific offenses against the confidentiality,
integrity and availability of computer data and systems, Article 2
(“Illegal access”) requires a Party to criminalize unauthorized
intrusions into computer systems (often referred to as “hacking,”
“cracking” or “computer trespass”). Such intrusions can result in
damage to computer systems and data, and compromise the
confidentiality of data. Under Article 2, a Party may require certain
additional elements for there to be criminal liability, including
that the offense must be committed with an intent to obtain
computer data. In order to correspond with the requirement
contained in existing U.S. computer crime law, 18 U.S.C. Sec.
1030(a)(2) & (b), I recommend that the following declaration be
included in the U.S. instrument of ratification:

The Government of the United States of America declares,
pursuant to Articles 2 and 40, that under United States
law, the offense set forth in Article 2 (“Illegal access”)
includes an additional requirement of intent to obtain
computer data.
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Article 3 (“Illegal interception”) seeks to protect the privacy
of non-public computer data transmissions from activities such as
monitoring and recording through technical means (Explanatory
Report, paragraph 54). Article 4 (“Data interference”) requires
a Party to criminalize “the damaging, deletion, deterioration,
alteration or suppression of computer data,” which the Explanatory
Report (paragraphs 60 and 61) makes clear would include the
inputting of malicious codes, such as viruses, that can threaten the
integrity, functioning or use of computer data and programs. Under
Article 4(2), a Party may reserve the right to require that such
conduct result in serious harm. In order to maintain federal
jurisdictional damage thresholds, e.g., 18 U.S.C. Sec. 1030(a)(5)(B),
I recommend that the following reservation be included in the
U.S. instrument of ratification:

The Government of the United States of America,
pursuant to Articles 4 and 42, reserves the right to require
that the conduct result in serious harm, which shall be
determined in accordance with applicable United States
federal law.

Article 5 (“System interference”) requires a Party to criminalize
acts with respect to data which seriously hinder the functioning
of a computer system. Examples of such acts are provided by the
Explanatory Report (paragraph 67) and include using programs
to generate denial of service attacks and transmitting malicious
code, such as viruses, to stop or slow the functioning of a computer
system.

The offenses to be established under Articles 2-5 are frequently
committed using computer programs or access tools, such as stolen
passwords or access codes. To deter their use for the purpose of
committing Article 2-5 offenses, Article 6 (“Misuse of devices”)
requires a Party to criminalize the possession, production, sale,
procurement for use, import, distribution, or making available of
such items. As recognized in the Explanatory Report (paragraph
73), however, devices such as computer programs can be used for
either criminal or non-criminal purposes (so-called “dual use”
devices). To avoid criminalizing activities related to devices intended
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for legitimate purposes, the Article provides that devices must be
“designed or adapted primarily for the purpose of committing”
an Article 2-5 offense. Moreover, Article 6 provides that activities
in relation to devices, passwords or access codes, including their
production and distribution, must be done with the intent that
such devices, passwords or access codes be used for the purpose of
committing an Article 2-5 offense. The Article also makes clear
that it “shall not be interpreted” to impose criminal liability on
the authorized testing or protection of a computer system.

With respect to the possession offense, Article 6(1)(b) provides
that a Party may require that a number of items be possessed
before criminal liability attaches. United States law, 18 U.S.C. Sec.
1029(a)(3), requires that a person possess fifteen or more access
devices in order for there to be federal jurisdiction. I therefore
recommend that the following declaration be included in the U.S.
instrument of ratification:

The Government of the United States of America declares,
pursuant to Articles 6 and 40, that under United States
law, the offense set forth in paragraph (1)(b) of Article 6
(“Misuse of devices”) includes a requirement that a
minimum number of items be possessed. The minimum
number shall be the same as that provided for by applicable
United States federal law.

Article 6(3) provides that a Party may reserve the right not to
apply the criminalization requirement for the misuse of items, so
long as the reservation does not concern the sale, distribution or
making available of passwords, access codes or similar data with
the intent that they be used for committing an Article 2-5 offense.
United States law does not directly criminalize the possession or
distribution of data interference and system interference devices.
Therefore, I recommend that the United States limit its obligations
accordingly by including the following reservation in its instrument
of ratification:

The Government of the United States of America, pursuant
to Articles 6 and 42, reserves the right not to apply
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paragraph (1)(a)(i) and (1)(b) of Article 6 (“Misuse of
devices”) with respect to devices designed or adapted
primarily for the purpose of committing the offenses
established in Article 4 (“Data interference”) and Article 5
(“System interference”).

With respect to the substantive crimes to be established which
involve the use of computer systems to commit acts that would
normally be considered criminal if committed outside the cyber-
realm, Article 7 (“Computer-related forgery”) seeks to protect
the security and reliability of data by creating an offense akin to
the forgery of tangible documents. The Article requires a Party
to criminalize the input, alteration, deletion, or suppression of
computer data, resulting in inauthentic data with the intent that
it be considered or acted upon for legal purposes as if it were
authentic, regardless of whether the data is directly readable and
intelligible. It also allows a Party to require intent to defraud, or
similar dishonest intent, before criminal liability attaches. In order
to enable the offense to be covered under applicable U.S. fraud
statutes, I recommend that the following declaration be included
in the U.S. instrument of ratification:

The Government of the United States of America declares,
pursuant to Articles 7 and 40, that under United States
law, the offense set forth in Article 7 (“Computer-related
forgery”) includes a requirement of intent to defraud.

Article 8 (“Computer-related fraud”) requires a Party to
criminalize manipulations of data that are done with fraudulent
intent and to procure an unlawful economic benefit. As indicated
in the Explanatory Report (paragraph 86), an example of an
activity that would be encompassed by the Article 8 offense is the
serious problem of on-line credit card fraud.

Articles 9 and 10 deal with content-related offenses. Article 9.
(“Offences related to child pornography”) requires a Party to
criminalize various aspects of the production, possession, pro-
curement, and distribution of child pornography through computer
systems. The Explanatory Report (paragraph 93) notes that it was
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believed important to include Article 9 because of the increasing
use of the Internet to distribute materials created through sexual
exploitation of children. In addition to covering visual depictions
of an actual minor engaged in sexually explicit conduct, the Article
covers images of a person appearing to be a minor engaged in
such conduct as well as realistic images representing a minor
engaged in such conduct (so-called “virtual” child pornography).
Article 9(4), however, provides that a Party may reserve the right
not to criminalize cases of a person appearing to be a minor or
realistic images representing a minor engaged in such conduct.
These categories were covered under U.S. law by 18 U.S.C. Sec.
2256(8)(B), (C) & (D), and to the extent that such images are
obscene, certain conduct relating to such obscene images is also
covered by federal obscenity law. In light of the U.S. Supreme
Court’s decision in Ashcroft v. Free Speech Coalition, 535 U.S.
234 (2002), ruling Sec. 2256(8)(B) & (D) unconstitutional, I
recommend that the following reservation be included in the U.S.
instrument of ratification:

The Government of the United States of America, pursuant
to Articles 9 and 42, reserves the right to apply paragraphs
(2)(b) and (c) of Article 9 only to the extent consistent
with the Constitution of the United States as interpreted
by the United States and as provided for under its federal
law, which includes, for example, crimes of distribution of
material considered to be obscene under applicable United
States standards.

Article 10 (“Offences related to infringement of copyright and
related rights”) is directed at infringements of intellectual property
rights, i.e., copyright and related rights, by means of a computer
system and on a commercial scale. Its approach differs from the
other articles requiring the establishment of offenses in that it
defines the offenses by reference to other international agreements,
which are set forth in the Article. Specifically, a Party is required
under Article 10 to establish as criminal offenses acts that are
committed “wilfully, on a commercial scale and by means of
a computer system” and that are defined as infringements of
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copyright or related rights, under its domestic law, pursuant to
obligations it has undertaken in the referenced agreements. As
indicated in the Explanatory Report (paragraphs 110 and 111), a
Party’s obligations under this Article are framed only by those
agreements that have entered into force and to which it is party.
Moreover, a Party’s obligations under Article 10 may be limited
by reservations or declarations it has made with respect to the
referenced agreements. For the purpose of determining the United
States’ obligations under Article 10, the relevant referenced
agreements are the four to which the United States is party, i.e.,
the Paris Act of 24 July 1971 of the Bern Convention for the
Protection of Literary and Artistic Works, the Agreement on the
Trade-Related Aspects of Intellectual Property Rights, the WIPO
Copyright Treaty, and the WIPO Performances and Phonograms
Treaty. Of these, the latter two entered into force after the
Cybercrime Convention was opened for signature.

Because, among the referenced agreements, only TRIPS requires
criminal sanctions, Article 10 permits a Party to reserve the right
not to impose criminal liability in limited circumstances provided
other “effective remedies” are available and the reservation
does not derogate from its minimum obligations under applic-
able international instruments, which the Explanatory Report
(paragraph 116) makes clear refers to TRIPS. Because U.S. law
provides for other effective remedies but not criminal liability for
infringements of certain rental rights, I recommend that the
following reservation be included in the U.S. instrument of
ratification:

The Government of the United States of America, pursuant
to Articles 10 and 42, reserves the right to impose other
effective remedies in lieu of criminal liability under
paragraphs 1 and 2 of Article 10 (“Offenses related to
infringement of copyright and related rights”) with respect
to infringements of certain rental rights to the extent the
criminalization of such infringements is not required
pursuant to the obligations the United States has under-

taken under the agreements referenced in paragraphs 1
and 2.
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Article 11 (“Attempt and aiding or abetting”) provides that
aiding or abetting the commission of any of the offenses set forth
in Articles 2-10 shall also be made criminal. Similarly, a Party is
required to criminalize an attempt to commit certain of these
offenses, to the extent specified in paragraph 2 of the Article. As
with the Article 2-10 offenses, aiding or abetting or an attempt
must be committed intentionally. Thus, as indicated in the
Explanatory Report (paragraph 119), the fact that an ISP is a
mere conduit for criminal activity, such as the transmission of
child pornography or a computer virus, does not give rise to
criminal liability for the ISP, because it would not share the criminal
intent required for aiding and abetting liability. Further, the
Explanatory Report (paragraph 119) makes clear the Parties’
understanding that “there is no duty on a service provider to
actively monitor content to avoid criminal liability under this
provision.”

Article 12 (“Corporate liability”) requires the adoption
of criminal, civil or administrative measures to ensure that a
corporation or similar legal person can be held liable for the
offenses to be established in accordance with the Convention, where
such offenses are committed for its benefit by a natural person
who has a leading position in the corporation or legal person. The
Article also provides for liability where a lack of supervision or
control by a leading person makes possible the commission of
one of the criminal offenses for the benefit of the legal person by
a natural person acting under its authority. Per the Explanatory
Report (paragraph 125), a “natural person acting under its
authority” is understood to be an employee or agent acting within
the scope of their authority. Further, the Explanatory Report
(paragraph 125) notes that a “failure to supervise should be
interpreted to include the failure to take appropriate and reasonable
measures to prevent employees or agents from committing criminal
activities on behalf of the legal person.” The Explanatory Report
(paragraph 125) also makes clear, however, that such appro-
priate and reasonable measures “should not be interpreted as
requiring a general surveillance regime over employee communica-
t-ions.” The concepts set forth in Article 12 are already reflected
in U.S. law.
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Under Article 13 (“Sanctions and measures”), each Party is to
ensure that Articles 2-11 offenses committed by natural persons
are subject to “effective, proportionate and dissuasive sanctions,
which include deprivation of liberty.” As elucidated in the
Explanatory Report (paragraph 130), the Article leaves open the
possibility of other sanctions or measures, such as forfeiture, for
these offenses. Consistent with the approach set forth in Article
12 (“Corporate liability”), sanctions to be imposed against legal
persons may be criminal, civil or administrative in nature.

Procedural law (Articles 14-21):

As recognized by the Explanatory Report (paragraph 133), evidence
in electronic form can be difficult to secure, as it may be flowing
swiftly in the process of communication and can be quickly altered,
moved or deleted. In an effort to ensure that Parties are able to
investigate effectively the offenses established under the Convention
and other criminal offenses committed by means of a computer
system, as well as to collect evidence in electronic form of a criminal
offense, the Convention requires each Party to ensure that its
competent authorities have certain powers and procedures for use
in specific criminal investigations or proceedings. These powers
and procedures are set forth in articles on: “Expedited preservation
of stored computer data” (Article 16), “Expedited preservation
and partial disclosure of traffic data” (Article 17), “Production
order” (Article 18), “Search and seizure of stored computer data”
(Article 19), “Real-time collection of traffic data” (Article 20),
and “Interception of content data” (Article 21). All of these powers
and procedures are already provided for under U.S. law.

Jurisdiction (Article 22):

Article 22 requires a Party to establish jurisdiction over the
offenses specified in the Convention where committed in the Party’s
territory, on board a ship flying its flag, on board an aircraft
registered under its laws, or, in certain circumstances, by one of
its nationals. Except with respect to offenses committed in its
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territory, Article 22(2) permits a Party to enter a reservation as to
these jurisdictional bases. Because U.S. criminal law does not
provide for plenary criminal jurisdiction over offenses involving
its nationals and selectively provides for maritime or aircraft
jurisdiction, I recommend that the following reservation be included
in the U.S. instrument of ratification:

The Government of the United States of America, pursuant
to Articles 22 and 42, reserves the right not to apply
in part paragraphs (1)(b), (c) and (d) of Article 22
(“Jurisdiction”). The United States does not provide for
plenary jurisdiction over offenses that are committed
outside its territory by its citizens or on board ships flying
its flag or aircraft registered under its laws. However,
United States law does provide for jurisdiction over a
number of offenses to be established under the Convention
that are committed abroad by United States nationals
in circumstances implicating particular federal interests,
as well as over a number of such offenses committed on
board United States-flagged ships or aircraft registered
under United States law. Accordingly, the United States
shall implement paragraphs 1(b), (c) and (d) to the extent
provided for under its federal law.

Under Article 22(3), a Party is also required to establish
jurisdiction over the criminal offenses established in accordance
with Articles 2-11 of the Convention in the event it does not
extradite an alleged offender solely on the basis of nationality. As
explained in the Explanatory Report (paragraph 237), establishing
such jurisdiction is necessary to ensure that such a Party has the
ability to undertake investigations and proceedings against the
alleged offender domestically. United States law permits extradition
of nationals; accordingly, this paragraph does not give rise to a
need for implementing legislation.

As indicated in the Explanatory Report (paragraph 239),
offenses committed through the use of the Internet may target
victims in many states, giving rise to instances in which more than
one Party has jurisdiction. Accordingly, Article 22(5) provides that
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when more than one Party claims jurisdiction over an alleged
offense established in accordance with the Convention, they shall,
where appropriate, consult with a view to determining the most
appropriate jurisdiction for prosecution.

CHAPTER  HI—INTERNATIONAL  CO-OPERATION
(ARTICLES 23-35)

Article 24 . . . provides that a Party that conditions extradition
on the existence of a treaty may use the Convention itself as a
treaty basis, although it is not obligated to do so. For situations in
which there is no separate extradition treaty in existence, Article
24(7) provides that a Party is to notify the COE of the name and
address of its authority for receiving requests for extradition
or provisional arrest under the Convention. The United States
would not invoke Article 24 as a separate basis for extradition,
but, instead, would continue to conduct extradition pursuant
to applicable bilateral treaties, supplemented where appropriate
by relevant international law enforcement conventions. Thus, the
principal legal effect of Article 24 for the United States would
be to incorporate by reference the offenses provided for in the
Convention as extraditable offenses under U.S. bilateral extradition
treaties. Further, because the United States would continue to rely
on bilateral extradition treaties, it would notify the COE that it
is not designating an authority under Article 24(7) and that the
authority responsible for making or receiving extradition requests
on behalf of the United States is set forth in the applicable bilateral
extradition treaties.

Article 32 (“Trans-border access to stored computer data with
consent or where publicly available”) is not a mutual assistance
provision per se. Rather, as discussed in the Explanatory Report
(paragraphs 293 and 294), it reflects the general agreement that
an accessing Party need not seek the prior authorization of another
Party to access data stored in that other Party’s territory where
the data is publicly available or obtained through a computer
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system located in the accessing Party’s territory with the lawful
and voluntary consent of a person who has lawful authority to
disclose that data through that system.

Chapter IV—Final provisions (Articles 36-48):

As indicated in the Explanatory Report (paragraph 303),
the provisions contained in Chapter IV (“Final provisions”) are
generally based on standard model clauses used by the COE. . ..

Article 41 (“Federal clause”) permits a federal state to enter a
reservation allowing for minor variations in coverage of its Chapter
IT obligations (“Measures to be taken at the national level”). As
stated in the Explanatory Report (paragraph 316), this reservation
takes into account that variations in coverage may occur due to
“well-established domestic law and practice” of a federal state
based on the federal state’s “Constitution or other fundamental
principles concerning the division of powers in criminal justice
matters” between its central government and its constituent entities.
The reservation was inserted to make clear that the United States
could meet its Convention obligations through application of
existing federal law and would not be obligated to criminalize
activity that does not implicate a foreign, interstate or other federal
interest meriting the exercise of federal jurisdiction. In the absence
of the reservation, there would be a narrow category of conduct
regulated by U.S. State, but not federal, law that the United States
would be obligated to criminalize under the Convention (e.g.,
an attack on a stand-alone personal computer that does not
take place through the Internet). Article 41 makes clear that this
reservation is available only where the federal state is still able
to meet its international cooperation obligations and where
application of the reservation would not be so broad as to exclude
entirely or substantially diminish its obligations to criminalize
conduct and provide for procedural measures. Such a restriction
is not an obstacle for the United States because the Convention’s
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international cooperation provisions are implemented at the federal
level and because federal substantive criminal law provides for
broad overall coverage of the illegal conduct addressed by the
Convention. In invoking the reservation, the U.S. Government
would be obliged to bring the Convention’s provisions to the
attention of its constituent States and entities, with a “favourable
opinion” encouraging them to take appropriate action to give
effect to such provisions, even though, as a result of the reservation,
there would be no obligation for them to do so. This step would
be accomplished through an outreach effort on the part of the
federal government. Accordingly, I recommend that the following
reservation be included in the U.S. instrument of ratification:

The Government of the United States of America,
pursuant to Articles 41 and 42, reserves the right to assume
obligations under Chapter II of the Convention in a manner
consistent with its fundamental principles of federalism.

Furthermore, in connection with this reservation, I recommend
that the Senate include the following understanding in its resolution
of advice and consent:

The United States understands that, in view of its reserva-
tion pursuant to Article 41, Chapter II of the Convention
does not warrant the enactment of any legislative or other
measures; instead, the United States will rely on existing
federal law to meet its obligations under Chapter II of the
Convention.

Article 42 (“Reservations”) enumerates those provisions by
which a Party can exclude or modify its obligations with respect
to specified articles at the time it consents to be bound by the
Convention. Consistent with COE treaty practice, the Article
provides that no other reservations may be made. Article 43
(“Status and withdrawal of reservations”) provides a mechanism
for Parties to withdraw their reservations as soon as circumstances
permit. As set forth above, to meet its obligations without the
need for additional implementing legislation, the United States
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would make permitted reservations under Articles 4(2), 6(3), 9(4),
10(3), 22(2), and 41.

6. Corruption: UN Corruption Convention

On December 9, 2003, the United States signed the UN
Convention Against Corruption, in Merida, Mexico. A press
statement released December 10 by the Department of State
summarized key elements of the convention and is available
at www.state.gov/r/pa/prs/ps/2003/27056.htm.

The United States, represented by Attorney General John Ashcroft,
signed the United Nations Convention Against Corruption
yesterday in Merida, Mexico. The Convention represents a major
advance in the international fight against corruption. We worked
hard for this result.

Over 100 additional nations are expected to sign the Con-
vention during a High Level Signing Conference being hosted by
President Fox and the Government of Mexico from December 9
through 11. The United States has been an active participant during
the entire two-year negotiation process, and has been committed
to working with participating governments to produce a convention
that can have truly global acceptance and application.

The Convention contains a wide range of provisions that will
strengthen international efforts to fight corruption—in which the
United States Government is already a leader—and complement
ongoing existing international initiatives in the G-8, OECD, OAS,
and other multilateral fora. It contributes to a number of general
areas relating to a government’s anticorruption efforts; including;:

Criminalization: requires governments to criminalize the
bribing of their own and foreign public officials and other
corruption-related crimes such as embezzlement and money
laundering.

Prevention: requires governments to take a number of
measures to prevent corruption, including those that
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promote integrity among their public officials and increase
the participation of civil society in the fight against
corruption.

International cooperation, including with respect to asset
recovery: provides a practical channel for governments to
work together to extradite persons and exchange evidence
regarding corruption offenses, and recover assets illicitly
acquired by corrupt public officials.

Cooperation in implementation: creates a vehicle for
governments to monitor implementation of the Convention
and to share expertise and provide technical assistance
relating to their anticorruption efforts.

Money Laundering

On December 20, 2002, Nauru and Ukraine were designated
primary money-laundering concerns pursuant to § 311 of
the USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272,
31 U.S.C. § 5318A (2002). That statute authorizes the Secretary
of the Treasury to designate a foreign jurisdiction, financial
institution operating outside the United States, class of
transactions, or type of account as being of “primary
money laundering concern” and to impose one or more of
five “special measures” with respect to such jurisdiction,
institution, class of transactions, or type of account, in
consultation with, among others, the Secretary of State and
the Attorney General. 67 Fed. Reg. 78,859 (Dec. 26, 2002);
see discussion in Digest 2002 at 126—131. Further action on
the two countries was announced in April 2003, as described
below.

Imposition of special measures on Nauru

On April 10, 2003, the Department of the Treasury, Financial
Crimes Enforcement Network (“FinCEN"), issued a notice
of proposed rulemaking to impose special measures against
the country of Nauru. 68 Fed. Reg. 18,917 (April 17, 2003).
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As described in the Federal Register notice, the special
measure to be imposed is

designed to deny Nauru financial institutions access
to the U.S. financial system through correspondent
accounts. The proposed rule would prohibit certain U.S.
financial institutions from maintaining correspondent
accounts for, or on behalf of, a Nauru financial institution.
Furthermore, if a U.S. financial institution covered by
this proposed rule learns that a correspondent account
that it maintains for a foreign bank is being used to
provide services indirectly to a Nauru financial institution,
the U.S. financial institution must terminate the
correspondent account of the foreign bank.

Excerpts below from the Federal Register notice describe
the concerns with Nauru that led to the imposition of special
measures. (Footnotes omitted.)

B. Offshore Shell Banks in Nauru

In an effort to raise funds, the island has resorted to the
selling of passports (or “economic citizenships”) to non-resident
foreigners, and, of greater concern, the selling of offshore banking
licenses. Nauru is notorious for permitting the establishment of
offshore shell banks with no physical presence in Nauru or in
any other country. The evidence indicates that the entities that
obtain these offshore banking licenses are subject to cursory
and wholly inadequate review by the country’s officials, lack
any credible on-going supervision, and maintain no banking
records that Nauru or any other jurisdiction can review. In
addition, one of the common requirements imposed by Nauru
on these offshore banks is that they not engage in economic
transactions involving either the currency of Nauru (currently
the Australian dollar) or its citizens or residents. Consequently,
these offshore shell banks have no apparent legitimate connection
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with the economy or business activity of Nauru. Indeed, only
one bank appears to be physically located in Nauru, the “Bank
of Nauru.” It is a local community bank that also serves as the
Central Bank.

In 2000, FinCEN reported that 400 offshore banks had
been granted licenses by Nauru. It has been verified by on-site
reports that a 1,000 square foot wooden structure is “home”
to these banks that have no physical or legal residence
anywhere in the world. The United States Government has been
able to verify the names of 161 of the institutions licensed by
Nauru. These are institutions for which the limited informa-
tion available indicates that there is a strong likelihood that
they are shell banks that are not subject to effective banking
supervision.

C. FATF Designation

As a consequence of the current practices of Nauru, the
Financial Action Task Force on Money Laundering (FATF) placed
Nauru on the “Non-Cooperative Countries and Territories”
(NCCT) list in June 2000 for maintaining an inadequate anti-
money laundering regime. . . .

On July 22, 2002, FATF wrote Nauruan officials to express
FATF’s concern about the practice in Nauru of issuing licenses
to offshore shell banks and asked Nauru to cease licensing such
entities. Nauru, however, has not ceased this activity.

On September 26, 2002, Treasury published in the Federal
Register a final rule implementing sections 313 and 319(b) of the
Act (the Section 313/319 Rule).[67 Fed. Reg. 60,562 (Sept. 26,
2002)]. That rule, among other things, prohibits certain financial
institutions from providing correspondent accounts to foreign shell
banks, and requires such financial institutions to take reasonable
steps to ensure that correspondent accounts provided to foreign
banks are not being used to provide banking services indirectly to
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foreign shell banks. There will be significant overlap between the
Section 313/319 Rule and this proposed rule for those financial
institutions covered by the Section 313/319 Rule, although they
are quite distinct. . . .

b. Revocation of designation of Ukraine

On April 10, 2003, the Department of the Treasury, FinCEN,
also announced that it was revoking the designation of
Ukraine as a primary money-laundering concern, effective
April 17, 2003. 68 Fed. Reg. 19,071 (April 17, 2003). Excerpts
below explain the decision to revoke the designation, while
flagging continuing concerns.

*

Since Treasury’s designation of Ukraine under section 5318A,
Ukraine has taken steps to address the deficiencies [on which
designation was based]. First, Ukraine amended its anti-money
laundering law clearly to allow the Ukrainian financial intelligence
unit to share information with law enforcement and to lower the
suspicious transaction reporting thresholds. Second, the Ukrainian
criminal code was amended to criminalize money laundering, the
failure to file suspicious transaction reports, and tipping off the
subjects of such reports. Finally, the Ukrainian banking and
financial services laws were amended to require the full disclosure
of beneficial ownership at account opening for all legal entities
and natural persons. These new provisions are scheduled to come
into force as of June 7, 2003.

As a result of these further legislative enhancements, along with
the pledge of aggressive implementation, on February 14, 2003,
the FATF rescinded its call for counter-measures against Ukraine.

In light of the further legislative enhancements, the commitment
of Ukraine to further efforts to implement its anti-money laundering
legislation, and the FATF’s decision to rescind the call for counter-
measures, Treasury has decided to revoke the designation of
Ukraine as a primary money laundering concern under section
S318A.
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Significantly, Treasury’s revocation of the primary money
laundering concern designation should not be construed as an
indication that financial transactions involving Ukraine do not
continue to present a heightened risk of money laundering. To the
contrary, Ukraine’s recent legislative enactments are not yet in
force and much work remains.

8. Support for Law Enforcement Institutions

On October 9, 2003, Ambassador Sichan Siv, U.S. Repres-
entative to the Economic and Social Council of the United
Nations, addressed the Third Committee on crime prevention
and criminal justice and international drug control. Excerpts
below from his statement provide the views of the United
States on the importance of support for law enforcement
internationally.

The illegal drug trade and other forms of transnational crime are
among the most widespread challenges facing the international
community. Drugs and crime threaten all countries, irrespective
of economic and demographic conditions. These criminal organiza-
tions generally target weak states and jurisdictions. They can
dominate, threaten, and corrupt local authorities with impunity.

For this reason, support for law enforcement institutions
must be mainstreamed into overall efforts to achieve sustainable
development. In many cases, as in Afghanistan and elsewhere,
these institutions need to be created from scratch. Building institu-
tional capacities in such environments is a difficult, long-term
process, particularly when the regions are in the midst of civil
conflicts. It requires sustained funding and commitment from both
host governments and the donor community. The United States
is optimistic that there is growing international appreciation for
the link between development and law enforcement. Corruption
and lack of law enforcement hinder socio-economic development.
We are therefore committed to treating law enforcement assistance
as development assistance.
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Another dangerous global trend is the increased involvement
of organized crime with trafficking in persons. Like other forms
of transnational organized crime, trafficking in persons has critical
implications for regional and national stability. Human trafficking
contributes to societal corrosion and threatens the rule of law,
democracy, and economic prosperity.

Within the past few days, we have witnessed two landmark
achievements in our efforts to develop a global infrastructure
against crime and corruption—the forces of “uncivil society” that
the Secretary-General has warned against. On October 1, 2003,
after two years of negotiations involving some 130 countries,
we successfully concluded the United Nations Convention against
Corruption. The Convention requires countries to criminalize
corrupt behavior, implement preventive measures, and facilitate
international cooperation.

On September 29, 2003, the Transnational Organized Crime
Convention entered into force, ratified by over 50 countries. The
Convention’s supplemental Protocols to Prevent, Suppress and
Punish Trafficking in Persons and the Protocol against Smuggling
in Migrants will also soon enter into force. The speed with which
this Convention has become effective testifies to broad international
consensus. The United States is reviewing the Convention to ensure
that its provisions are consistent with our law. Once this process
is completed, we hope to ratify and accede to the Convention
promptly. Until then, we will remain strongly supportive of its
goals and urge the Convention’s world-wide implementation. The
United Nations Office on Drugs and Crime has done an admirable
job of promoting ratification of these instruments.

*
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C.

INTERNATIONAL CRIMINAL TRIBUNALS AND RELATED
ISSUES

Ad hoc Criminal Tribunals

International Criminal Tribunal for the Former Yugoslavia:
Request for production of information by the United States

On November 13, 2002, defense counsel representing the
accused in Prosecutor v. Ojdanic, Case No. IT-99-37-PT,
International Criminal Tribunal for the Former Yugoslavia
(“ICTY"), filed an Application for Orders to NATO and States
for Production of Information (“Application”) with the ICTY.
On February 28, 2003, the United States filed its response
to the application in Ojdanic. As explained in excerpts set
forth below, the United States requested that the ICTY reject
the application as directed against the United States “because
the Defense has not satisfied any of the basic requirements
of Rule 54 bis of the Tribunal’'s Rules of Procedure and
Evidence.” (Internal cross-references and footnotes have been
deleted.)

The full text of the U.S. response is available at
www.state.gov/s/l /c8183.htm.

The Defense Has Not Taken Reasonable Steps To
Obtain the Requested Information

Rule 54 bis (A)(iii) requires an applicant to “explain the steps

that have been taken by the applicant to secure the State’s
assistance.” Implicit in this requirement is not only that the
applicant take some steps, but also that those steps be reasonable.
Indeed, Rule 54 bis (B)(ii) expressly permits the rejection of an
application in limine if it appears that reasonable steps have not
been taken.
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This record does not represent “reasonable steps” to secure
the assistance of the United States. To the contrary, the Defense
has rejected that assistance, and the United States respectfully
submits that the Tribunal should therefore reject the Application.

The Request for Information is Overbroad

The Defense has also failed to satisfy the threshold requirement
of Rule 54 bis (A)(i) that the requesting party “shall . .. identify
as far as possible the documents or information to which the
application relates.” The Appeals Chamber, in the Blaskic Sub-
poena Decision [Prosecutor v. Tihomir Blaskic, Judgment on the
Request of the Republic of Croatia for Review of the Decision of
Trial chamber IT of 18 July 1997 (29 October 1997)], underscored
that a requestor must “identify specific documents and not broad
categories,” while recognizing that specific details may be omitted
if the requestor explains why he is unable to provide them. The
Defense request does just the opposite. Its demands are framed
in the broadest possible terms, with no explanation for its lack of
specificity. Yet this request, as finally explicated by the Application,
primarily seeks statements made by or to General Ojdanic. Clearly,
General Ojdanic would know what those statements were, which
are of interest to the Defense, who uttered them, where and when.
Thus, the Defense’s insistence on framing its request in the broadest
and vaguest of terms is indefensible.

The original Defense request demanded “all recordings,
summaries, notes, or text of any and all intercepted communica-
tions” in which General Ojdanic was either a party, or was
mentioned or referred to. Also demanded was all other information
“in any form from any source relating to statements made by or
about General Ojdanic.” Even limited to the specified six-month
period, this was grossly overbroad and unnecessarily intrusive—
there was no indication of what content or subject-matters were
specifically being sought, or what the Defense hoped to prove
with them. Yet that was precisely what was required to enable
the United States to focus its search and disclosure on genuinely
relevant material.
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The Defense Has Made No Showing of Necessity

Rule 54 bis (A)(ii) requires the Defense to demonstrate that its
request for information is “necessary for a fair determination” of
the issues being tried. “Necessity” in this context is twofold: the
content of the information should be shown to be potentially
critical to the adjudication of guilt or innocence; and it should be
shown that the State is the best, or only, source of that information.

Here, the Defense has made no showing of necessity, in any
form. As noted above, the Defense request primarily seeks
statements made by or to General Ojdanic. The Tribunal cannot
judge the importance of any such statements, without knowing
what they are alleged to contain. Yet the Defense, which is in
the best position to know what statements were made by or to the
accused, what orders he gave, and how any of these were
transmitted or memorialized, has put none of this before the
Tribunal.

Similarly, the Defense has made no showing that the United
States, or any other State or organization, is the best or only
source of such statements. Whatever the statements may have been,
the Defense is in fact their best source.

The United States Has Responded Fully to the
Defense Request, Reasonably Construed

From the outset, the United States made clear to the Defense
that the United States was prepared to cooperate, but that requests
would have to be reasonable and focused, that responses would
be limited to unclassified material (including redacted and de-
classified material from classified sources), and that the existence
of intercepts would be neither confirmed nor denied. At the same
time, the United States undertook to search all sources for
responsive information and, if specifically exculpatory information
was located, to seek a means of providing it to the Defense.

Despite the Defense’s refusal to reasonably narrow or explain
its request, the United States did conduct a search of all sources.
It identified responsive information, redacted and declassified it,
and offered it to the Defense. The United States did not find any
exculpatory information, and it so informed the Defense. Taking
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the Defense request together with the explanation of the request
offered in paragraph 15 of the Application—that the Defense seeks
generalized exculpatory information—we submit that the United
States response is a full and complete response to that request.

Legitimate National Security Concerns Justify the
United States Refusal To Make Further Disclosure

The United States has a compelling national security interest
in protecting information about intercepted communications,
including whether or not it possesses them. Disclosure of such
information may reveal not only the content of particular
information, but the extent and nature of United States capabilities,
and where and how they might be directed. Such information is
among the most highly protected national security assets of the
United States, and its compromise would cause grave damage to
United States national security.

It is for this reason that the United States refuses to confirm or
deny the existence of intercepts. This policy applies equally to the
Defense and the Prosecutor. Throughout the course of its
information-sharing relationship with the Prosecutor, the United
States has consistently declined to confirm or deny the existence
of intercepts, instead taking the same approach as was taken in
this case with the Defense. This approach enables the United States
to search in all sources, and to disclose relevant information in a
manner that does not compromise any intelligence sources and
methods.

This Tribunal recognizes the validity of such concerns. Rule
54 bis specifically contemplates that States may object to disclosure
of information on national security grounds. The Blaskic Subpoena
Decision, which Rule 54 bis largely reflects, strongly suggested
that such concerns should not be lightly dismissed. Although the
Appeals Chamber in that case held that Article 29 of the Tribunal’s
Statute “derogates from international law” by overriding the
national-security “privilege” in customary law, it grounded its
interpretation of Article 29 on the damage that would be done to
the Tribunal’s mission if it were denied information it characterized
as “of decisive importance” or “crucial.” Thus, the threshold
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showing of necessity required by Rule 54 bis is even higher when
the national security interests of a State are implicated. It should
not be presumed that the United Nations Security Council, in
approving Article 29, intended to invade States’ sovereign pre-
rogative to protect national security information on any lesser
justification.

Yet, as noted above, the Defense has made no showing of
necessity. Against this failure, the United States asks the Tribunal
to consider the substantial cooperation the United States has
already offered to the Defense, its compelling reasons for protecting
highly sensitive intelligence sources and methods, and its repres-
entation that it is withholding no exculpatory information.

The United States further asks that the Tribunal, in assessing
these matters, consider the demonstrated bona fides of the United
States. In the Blaskic Subpoena Decision, the Appeals Chamber
observed:

“|A]ccount must be taken of whether the State concerned
has acted and is acting bona fide. . .. The degree of bona
fide cooperation and assistance lent by the relevant State
to the International Tribunal, as well as the general attitude
of the State vis-a-vis the International Tribunal (whether it
is opposed to the fulfilment of its functions or instead
consistently supports and assists the International Tribunal)
are no doubt factors the International Tribunal may wish
to take into account. . ..”

The Appeals Chamber was speaking of the weight to be
attached to the representations of a State when the Tribunal reviews
documents which are alleged to raise national-security concerns.
However, these considerations are no less applicable here, where
the United States argues that the Defense has not even made a
showing sufficient to justify such a review.

Since the creation of the Tribunal, the United States has been
among its strongest supporters. The United States has been
unstinting in the provision of information to the Prosecutor, and
has cooperated with defense counsel as well. The United States
has few rivals in the quantity, quality and variety of information
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provided to the Tribunal. In considering the representations of the
United States made above, we respectfully ask that the Tribunal
give this longstanding cooperation and support due weight.

b. Completion of work of the ICTY and the International Criminal
Tribunal for Rwanda

On August 28, 2003, the UN Security Council adopted
Resolution 1503, recalling and reaffirming the President of
the Security Council’s endorsement of the ICTY Completion
Strategy:

completing investigations by the end of 2004, all trial
activities at first instance by the end of 2008, and all of
its work in 2010 . .. (§/PRST/2002/21), by concentrating
on the prosecution and trial of the most senior leaders
suspected of being most responsible for crimes within
the ICTY’s jurisdiction and transferring cases involving
those who may not bear this level of responsibility to
competent national jurisdictions, as appropriate, as well
as the strengthening of the capacity of such jurisdictions.

Among other things, Resolution 1503 urged the Interna-
tional Criminal Tribunal for Rwanda (“ICTR”) to formalize a
detailed strategy modeled on the ICTY Completion Strategy
“to transfer cases involving intermediate- and lower-rank
accused to competent national jurisdictions, as appropriate,
including Rwanda, in order to allow the ICTR to achieve its
objective” of completing its work on the same schedule as
the ICTY.

Acting under Chapter VII, the resolution (1) called on
the international community to assist national jurisdictions
to improve their capacity to prosecute transferred cases;
(2) called on all states, particularly named states in the
relevant regions, “to intensify cooperation with and render
all necessary assistance” to the ICTY and the ICTR, particularly
to bring Radovan Karadzic and Ratko Mladic, as well as Ante
Gotovina and all other indictees to the ICTY, and to further
investigations of the Rwandan Patriotic Army and bring
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Felicien Kabuga and all other indictees to the ICTR; and (3)
called upon indictees to surrender. In addition, it called
on the donor community to support the work of the High
Representative to Bosnia and Herzegovina in creating a
special chamber, within the State Court of Bosnia and
Herzegovina, to adjudicate allegations of serious violations
of international humanitarian law (“War Crimes Chamber”);
called on both the ICTY and the ICTR to “take all possible
measures” to meet the schedule leading to completion of all
work by 2010; and amended the Statute of the International
Tribunal for Rwanda to create a prosecutor separate from
the ICTY prosecutor. Carla del Ponte remained Chief Pro-
secutor for the ICTY.

In remarks to the Security Council on October 8, 2003,
James B. Cunningham, Deputy United States Permanent
Representative to the United Nations, provided the views
of the United States welcoming these developments.

The capture and prosecution of persons indicted for war crimes
has long been a priority for the United States and the Security
Council. The emergence of a stable and prosperous Bosnia and
Herzegovina will not be possible until indicted war criminals
are brought to justice, especially Radovan Karadzic and Ratko
Mladic.

The parties made a solemn commitment at Dayton eight years
ago to cooperate with the ICTY and turn over indictees. The
International Community has kept its Dayton commitments,
including the creation of the Republika Srpska. The time has
come for the Republika Srpska to do its part and comply with all
the requirements of Dayton and its greater obligation as a part of
the Euro-Atlantic community.

While it is the ICTY that will try Karadzic, Mladic, and other
senior officials most responsible for crimes within the ICTY’s
jurisdiction, it is important that justice for other cases be transferred
to a competent national jurisdiction in Bosnia and Herzegovina.
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We commend the efforts of the Office of the High Repres-
entative, the international community, and the government of
Bosnia and Herzegovina to create domestic capacity by establi-
shing a War Crimes Chamber within the Court of Bosnia and
Herzegovina. The project, part of a regional effort, is essential to
the strengthening of the rule of law and will also support the
ICTY’s completion strategy.

We strongly urge the Office of the High Representative, the
ICTY, and the local authorities to refine and finalize the plan
for and begin operation of a War Crimes Chamber without delay.
Resolution 1503 encourages member states to support the
establishment of this War Crimes Chamber. For its part, the United
States is prepared to lend its support by providing expert assistance
and up to one-third of the cost.

We encourage other donors and the Bosnia and Herzegovina
authorities to also help shoulder the financial and technical burdens.

We applaud High Representative Ashdown’s efforts to target
those who provide financial and logistical support to persons
indicted for war crimes (PIFWCs). The United States has instituted
its own mechanisms to ban the travel, freeze the assets, and prohibit
financial activities of those who help persons indicted for war
crimes to evade justice. Steps such as the EU travel ban are also
effective at putting pressure on these individuals, and the United
States enthusiastically welcomes them.

In keeping with the recently passed UNSCR 1503, we strongly
urge all states to impose similar measures to freeze the assets and
restrict the travel of fugitive indictees as well as those individuals
or groups that help them evade justice.

c. Khmer Rouge trials

In remarks to the Third Committee of the General Assembly
on May 2, 2003, Nicholas Rostow, Counsel to the U.S.
Mission to the United Nations in New York, commented
on efforts to establish a Khmer Rouge Tribunal, as set forth
below, available at www.un.int/usa/03_o061-2.htm.
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The United States remains committed to the establishment of
a credible tribunal and supports the substance of the current
resolution, but will dissociate itself due to concerns about the
timing. The United States believes it would have been better to
delay consideration of this resolution until after the Cambodian
National Assembly elections in July.

At the same time, the United States acknowledges the efforts
of the Secretary-General and the Government of Cambodia to
reach agreement on the establishment of an Extraordinary Chamber
with international assistance to bring to justice senior leaders of
the Khmer Rouge and others who bear the greatest responsibility
for atrocities committed. We take note of the commitment shown
by a number of nations to establish a credible Khmer Rouge
tribunal, especially the original co-sponsors of UN General
Assembly Resolution 57/228, Japan and France, as well as
Australia, in leading the Friends [of Cambodia group].

2. International Criminal Court
a. Overview

On May 13, 2003, William H. Taft, IV, Legal Adviser of the
U.S. State Department, speaking to the Judicial Conference
of the U.S. Court of Appeals for the Armed Forces, addressed
the current views of the United States on the International
Criminal Court, established by the Rome Statute, UN Doc.
No. A/CONF.183/9, 37 .L.M. 1002 (1998). Mr. Taft also
discussed steps being taken by the United States to pre-
serve its position and alternative mechanisms for ensuring
international accountability for perpetrators of war crimes,
crimes against humanity and genocide.

The full text of prepared points for Mr. Taft's speech,
excerpted below, is available at www.state.gov/s/l/c8183.htm.
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Why Are We Concerned About the ICC?

e By now, U.S. concern about the ICC is well known. In
May of 2002, the Department of State notified the United
Nations, as depository of the Rome Statute, that the United
States does not intend to become a party. This had the
effect of removing any doubts about legal or political
commitments that might be associated with the previous
Administration’s signature of the Statute.

e What has motivated the United States’ concerns?

e Let me make one thing clear: Our disagreement is not
with the principle of accountability. The United States
remains a leader in its dedication to ensuring that such
perpetrators are brought to justice, and we are committed
to investigating and, if appropriate, prosecuting those who
are alleged to have committed these most serious crimes.

e Qur disagreement is with the way that the Rome Statute
purports to achieve accountability. It is marred by serious
flaws:

— The ICC is an institution of unchecked power. The
Court’s authority is not constrained by adequate checks
or balances. For example, the treaty creates a self-
initiating prosecutor, answerable to no state or
institution other than two judges on a three-judge panel
of the Court itself. Final judgments are exempt from
any clemency review by a political authority.

— The ICC seeks to supplant the appropriate role of
the UN Security Council in determining threats to
international peace and security, by including within
its jurisdiction (and planning to define) the crime of
“aggression”. This is a serious departure from the
framework set out in the UN Charter, which allocates
the power to decide when a state has committed an act
of aggression to the Security Council. Judicialization
reflects a mistrust of the deliberative process of the
United Nations.

— The treaty purports to create a new and objectionable
form of jurisdiction over the nationals of non-Party
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states, even where their democratically elected repres-
entatives have not agreed to become bound by the
treaty. The United States has never recognized the right
of an international court to try its citizens absent its
consent or a UN Security Council mandate. But the
ICC has been given the authority by the parties to the
Rome statute to do so today.

What Have We Been Doing About It?

e The United States has responded to the flaws in the Rome
Statute through a coordinated international effort to work
with other countries to avoid any disruptions that the Rome
Statute might cause. There are two initiatives that I thought
would be particularly useful to describe:

— So-called “article 98 agreements,” which guard against
the risk that U.S. persons will be surrendered to the ICC.

— And actions within the Security Council to ensure that
the ICC’s claims of jurisdiction do not undermine sup-
port for and involvement in multilateral operations. We
have done this by working to ensure that peacekeeping
and other UN-mandated operations are established with
appropriate safeguards for U.S. military and civilian
personnel who may participate in them.

Article 98 Agreements

e Article 98 agreements derive their name from Article 98(2)
of the Rome Statute, which states, in part, that “the Court
may not proceed with a request for surrender which would
require the requested State to act inconsistently with its
obligations under international agreements pursuant to
which the consent of a sending State is required to surrender
a person of that State to the court.”

e There has been a great deal of debate over the meaning of
this provision, but let me clear up a few misconceptions
about the Article 98 agreements we have now signed with
a number of countries.
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e First, as a technical matter, these agreements are not
designed to “deny” the ICC jurisdiction over crimes. The
agreements speak to the physical transfer of a person, and
are silent on the ICC’s jurisdiction or lack thereof.

e Second, these agreements do not grant “immunity” to U.S.
persons. They simply contain a promise by the countries
involved not to send persons to the ICC. They do not in
any way affect the status quo with regard to the ability
of either party to the agreement to prosecute individuals in
accordance with domestic law.

e Third, the United States continues to be committed to
investigating and prosecuting crimes of the type listed in
the Rome Statute, in accordance with our pre-existing
legal obligations. We are a party to the 1948 Genocide
Convention, the 1984 Torture Convention, the 1949
Geneva Conventions, the 1907 Hague Conventions, and
numerous other human rights instruments. These
agreements helped form the basis for the crimes listed in
the Rome Statute. We are already obligated under these
treaties to prosecute offenses under these conventions, and
we are committed to doing so.

e Fourth, these agreements are not intended to “undermine”
the ICC. We respect the rights of countries that wish to
join the ICC, we only ask that they respect our right not
to join and not to be subject to the authority of an
international organization we have not joined. An Article
98 agreement allows countries to participate without
causing U.S. personnel to be subjected to the court.

e There has been considerable discussion over whether our
Article 98 agreements are consistent with the Rome Statute.
Specifically, there are some who object to the scope of
persons covered in our agreements: All U.S. nationals, in
addition to all present and former government officials,
employees, contractors and military servicemembers. They
feel the scope should be restricted to those who are
only present in a country that receives a surrender request
from the ICC because they have been sent there by our
government.
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e Countries that have signed Article 98 agreements with us,
[include] parties or signatories to the Rome Statute, so
there are those who have concluded, as we have, that there
is no inconsistency. But rather than try to settle this debate,
let me explain to you why the scope of coverage we are
seeking is so important to us.

e  Our primary concern about the ICC is that U.S. citizens
could be subjected to politically motivated prosecutions
for doing their jobs. Because the Rome Statute has no
statute of limitations, moreover, our personnel continue to
be at risk of prosecution even after they complete their
government service, for the rest of their lives.

e We don’t want to see our citizens forced to live in fear of
ever traveling outside the United States, lest they be made
the subject of an ICC proceeding based, for example, on
their past service to our country.

e Let me also briefly describe the American Servicemembers’
Protection Act, or ASPA, and how ASPA fits in with our
Article 98 negotiating strategy. There has been a lot of
discussion in the media about ASPA and the connection
the U.S. Government is making between Article 98
agreements and military assistance.

— The granting of U.S. military assistance to a foreign
government is and always has been an instrument and
facet of foreign policy. We grant military assistance
to express support for particular governments, and
we withhold it to express disapproval of particular
types of conduct or particular governments. Sometimes,
Congress provides us with additional foreign policy
guidance in the form of legislation. In that respect,
ASPA is no different from the wide variety of laws that
already govern U.S. military assistance.

— Section 2007 of ASPA provides that, after July 1, certain
forms of grant-based military assistance will no longer
be provided to any country that is a party to the ICC,
and is not either a member of NATO or a Major
Non-NATO Ally, unless the President waives this
restriction.
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— There are two grounds on which the President can
waive this restriction: Either because the country has
entered into an Article 98 agreement with us, or because
it is otherwise in the national interest for us to continue
furnishing military assistance.

— Thus, ASPA does not affect our major alliances, and it
also does not punish countries for joining the ICC. It
only withholds certain forms of military assistance for
those countries that refuse to take measures to protect
our personnel from the court.

UNSC Peacekeeping Resolutions

With respect to UN peacekeeping and other operations,
the USG undertook an intense diplomatic effort last year,
prior to the entry into force of the Rome Statute, to protect
U.S. troops and other personnel involved in such operations
from exposure to the ICC.

The United States has been a major contributor to
operations that maintain peace and security around the
globe. We contribute approximately 6,000 troops and
civilian police to UN-established or UN-authorized peace-
keeping operations, in addition to the 37,000 troops
we have deployed in the Republic of Korea with UN
authorization.

Contributing U.S. personnel to these efforts demonstrates
a commitment to international peace and security. It can
also involve significant danger to those personnel. Having
accepted those risks in the service of promoting peace
and stability, the United States is unwilling to accept the
additional risk of exposing them to politicized prosecutions
before a court whose jurisdiction we have not accepted.
For that reason, when it became clear that the Rome
Statute would enter into force last year, we pushed hard
for a Security Council resolution that would protect U.S.
personnel from jeopardy before the ICC as a result of their
participation in peacekeeping missions. Those negotiations
were contentious, even though we took great care to respect
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the obligations of those states that had ratified the Rome
Statute. In June of 2002, following unsatisfactory treatment
of this important issue, the United States reluctantly vetoed
a resolution to renew the mandate of the UN peacekeeping
mission in Bosnia.

e In the end, however, we secured last July a Security Council
resolution under Chapter VII that triggers a mechanism
under article 16 of the Rome Statute providing for a
renewable one-year deferral of ICC investigations or
prosecutions with respect to relevant nationals of non-
Parties to the Rome Statute.

e UNSC Resolution 1422 invokes that mechanism and asks
the ICC not to proceed “if a case arises involving current
or former officials or personnel from a contributing State
not a Party to the Rome Statute over acts and omissions
relating to a United Nations established or authorized
operation.” The Security Council further decided that
Member States shall take no action inconsistent with that
request to the ICC.

e As I said, the article 16 mechanism in the Rome Statute
contemplates a maximum deferral period of one year,
which can be renewed. Resolution 1422 covers only the
one-year period starting July 1, 2002. But the resolution
also expresses the Security Council’s intention to renew
the request annually for as long as may be necessary. It is
clear that future renewals of this deferral mechanism are
necessary, and we fully expect the Security Council to renew
its request to the ICC this summer.

e While I’'m on the subject of the Security Council, it is worth
noting that the American Servicemember Protection Act
also speaks to the participation of U.S. military personnel in
peacekeeping operations authorized by the Security Council:
— ASPA provides that U.S. military personnel may not

participate in newly created peacekeeping operations
unless the President submits a certification to Congress
that either (1) the Security Council has permanently
exempted U.S. military personnel from ICC jurisdic-
tion for actions in connection with the peacekeeping
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operation; or (2) the host country of the peacekeeping
mission has entered into an Article 98 agreement with
us; or (3) the national interests of the United States
justify U.S. participation.

Looking Ahead Now:

e The USG will of course continue its efforts to avoid
disruptions that might be caused by the Rome Statute.

e At the same time, however, we will continue to pursue
our leadership role as an advocate for accountability for
perpetrators of war crimes, genocide and crimes against
humanity. We believe that there are suitable alternatives
to the ICC. These include:

— At the most fundamental level, the pursuit of justice
through credible national judicial systems.

— Where domestic institutions are lacking but domestic
will exists, the international community must be pre-
pared to assist through political, financial, legal and
logistical support.

— Where domestic will is non-existent, the international
community can intervene through the UN Security
Council. This includes ad hoc mechanisms such as those
for the former Yugoslavia and Rwanda. Or hybrid
courts can be authorized, with a mixture of interna-
tional and affected state participation, as in the case of
the Special Court for Sierra Leone. The United States
has played a key role in these initiatives.

— We were instrumental in establishing these courts and
tribunals, and we remain the largest financial contri-
butor to the UN Tribunals, having provided over $300
million to the Rwanda and Yugoslav Tribunals to date.

e In this context, it is only natural that our attention turns
to Iraq as we learn more every day about the atrocities
committed by the former regime in Iraq. The United States
has been a leader in pursing justice for serious violations
of the laws of war and other atrocities, from Nuremberg
through the international tribunals I have just mentioned.
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Iraq will be no different. There must be accountability
in Iraq. The question is what forums are available for
accountability.

Neither the United States nor Iraq is a party to the
Rome Statute, and it’s our view that war crimes cases
should be handled by the United States or other states
whose citizens were the victims of the crimes, or by the
Iraqi people with international support.

We are cataloging and documenting the reports of
war crimes and other atrocities, both past and present.
Our troops have been given the additional mission to
help secure and preserve evidence of war crimes and
atrocities.

For crimes committed against U.S. personnel, we
will investigate and prosecute. We will also seek and
prosecute those who committed or ordered war crimes
against U.S. personnel during the Gulf War of 1991.
For the regime’s crimes committed against other
countries’ nationals, both in the present and in the
past, the governments of those nationals may also have
a sovereign interest in seeking justice.

For the regimes’ crimes committed against Iraqis, we
believe that those responsible should be brought before
an Iraqgi-led process, possibly ranging from tribunals
to truth and reconciliation commissions. The United
States, together with others in the international com-
munity, intends to help ensure that a strong and credible
process is created to bring the perpetrators to justice.
This process will be part of the Iraqi movement toward
democracy, the rule of law and legitimate international
judicial institutions. This approach is consistent with
the U.S. view that international practice should support
sovereign states seeking justice domestically when it
is feasible and would be credible. Because justice and
the administration of justice are a cornerstone of any
democracy, pursuing accountability while respecting
the rule of law by a sovereign state must be encouraged
at all times.
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b. UN Security Council resolutions
(1) Resolution 1487

On June 12, 2003, the UN Security Council adopted
Resolution 1487, concerning jurisdiction of the International
Criminal Court. In the resolution, acting under Chapter VII
of the UN Charter, the Security Council:

1. Requests, consistent with the provisions of Article 16
of the Rome Statute, that the ICC, if a case arises
involving current or former officials or personnel from a
contributing State not a Party to the Rome Statute over
acts or omissions relating to a United Nations established
or authorized operation, shall for a 12-month period
starting 1 July 2003 not commence or proceed with
investigation or prosecution of any such case, unless the
Security Council decides otherwise;

2. Expresses the intention to renew the request in
paragraph 1 under the same conditions each 1 July for
further 12-month periods for as long as may be necessary;
3. Decides that Member States shall take no action
inconsistent with paragraph 1 and with their international
obligations;

4. Decides to remain seized of the matter.

See also Digest 2002 at 157—165 on adoption of its predecessor,
Security Council Resolution 1422, referred to in 2.a. supra.

Ambassador James B. Cunningham, Deputy U.S. Repres-
entative to the United Nations, welcomed the adoption of
the resolution, addressing U.S. concerns with the Interna-
tional Criminal Court and its role in peacekeeping missions.
His remarks, excerpted below, are available at www.un.int/
usa/o3_o8s.htm.

Mr. President, we welcome the Security Council’s renewal for
another year of the compromise on the International Criminal
Court so painstakingly put together in Resolution 1422. Like any
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compromise, the resolution [1487] does not address all of our
concerns about the Court. It does balance divergent positions and
help ensure against any undermining of UN peace operations.

Like Resolution 1422, this resolution exempts states that are
not parties to the Rome Statute but participate in UN operations
from the ICC’s jurisdiction in a manner consistent with the UN
Charter and with the 1998 Rome Statute. The resolution is
consistent with the fundamental principle of international law,
the need for a state to consent if it is to be bound, is respected by
exempting from ICC jurisdiction personnel and forces of states
that are not parties to the Rome Statute. It is worth noting that
the resolution does not in any way affect parties to the Court, nor
the Rome Statute itself. Nor does it, as some today suggested,
elevate an entire category of people above the law. The ICC is not
“the law.”

The provisions of this resolution are as relevant and necessary
today as Resolution 1422 was a year ago. We all know that UN
operations are important if the Council is to discharge its primary
responsibility for maintaining or restoring international peace and
security. We also all know that it is not always easy to recruit
contributors and that it often takes courage on the part of political
leaders to join military operations established or authorized by
this Council. It is important that Member States not add concern
about ICC jurisdiction to the difficulty of participating.

We have heard the arguments that this resolution is not
necessary, and we do not agree. I would suggest that even one
instance of the ICC attempting to exercise jurisdiction over those
involved in a UN operation would have a seriously damaging
impact on future UN operations. . . .

The ICC is not a UN institution and, some would even say,
challenges and weakens the UN Charter system and the Council’s
place in it. The ICC is vulnerable at each stage of any proceeding to
politicization. The Rome Statute provides no adequate check. . ..

Our primary concern, of course, is for American personnel
that may find themselves subject to ICC jurisdiction even though
the United States is not a party to the Rome Statute. As Ambassador
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Negroponte explained last year, “the power to deprive a citizen
of his or her freedom is an awesome thing, which the American
people have entrusted to their government under the rules of our
democracy ... [T]he International Criminal Court does not operate
in the same democratic and constitutional context, and therefore
does not have the right to deprive Americans of their freedom.”

The United States, therefore, has a fundamental objection
to the ICC. In our view, it is a fatally flawed institution. Many
others, including some of our closest friends, do not share that
view. . .. This resolution represents a compromise that respects
the strongly held views of those who support the ICC and the
equally strongly held views of those that do not. Such respect is
important to maintain. This compromise, therefore, is important
to maintain.

(2) Resolution 1497

On August 1, 2003, the Security Council, acting under
Chapter VII, adopted Resolution 1497 authorizing the estab-
lishment of a multinational force in Liberia to support the
implementation of the June 17, 2003, ceasefire agreement.
See discussion in Chapter 17.C.1. In Operative Paragraph 7
of the resolution, the Security Council

[d]ecide[d] that current or former officials or personnel
from a contributing State, which is not a party to the
Rome Statute of the International Criminal Court,
shall be subject to the exclusive jurisdiction of that
contributing State for all alleged acts or omissions
arising out of or related to the Multinational Force or
United Nations stabilization force in Liberia, unless such
exclusive jurisdiction has been expressly waived by that
contributing State.

Permanent Representative John D. Negroponte responded
to questions from the press on this provision, stating:

... With respect to the question of exclusive jurisdiction,
we thought that that was important. If you note, and
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| would emphasize the point, that it applies only to
countries that are sending forces that are not parties
to the Rome Statute. We think that's an important
distinction, and it is a distinction that was added at the
request of one of the parties to the Rome Statute that is
on the Council. . ..

The full text of Ambassador Negroponte’s exchange with
reporters is available at www.un.int/usa/o3_121.htm.

On October 20, 2003, President George W. Bush certified,
consistent with section 2005 of the American Service-
members’ Protection Act of 2002, Pub. L. No. 107—-206, 116
Stat. 820; 22 U.S.C. § 7421 et seq., that

members of the U.S. Armed Forces participating in
the United Nations Mission in Liberia (UNMIL) are
without risk of criminal prosecution or other assertion of
jurisdiction by the International Criminal Court because,
in authorizing the operation, the United Nations Security
Council (in Resolutions 1497 (2003) and 1509 (2003))
has provided for the exclusive jurisdiction of the con-
tributing State for all acts or omissions arising out of
or related to UNMIL, unless such exclusive jurisdiction
is expressly waived.

68 Fed. Reg. 63,973 (Nov. 10, 2003). See Digest 2002 at
168-174.

Article 98 agreements

During 2003 the United States continued to negotiate bilateral
agreements under Article 98 of the Rome Statute. Article 98
provides that:

[tthe Court may not proceed with a request for sur-
render which would require the requested State to act
inconsistently with its obligations under international
agreements pursuant to which the consent of a sending
State is required to surrender a person of that State
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to the Court, unless the Court can first obtain the
cooperation of the sending State for the giving of consent
for the surrender.

See also Digest 2002 at 165-168.

On September 12, 2003, Lincoln Bloomfield, Assistant
Secretary of State for Politico-Military Affairs, addressed the
Parliamentarians for Global Action, Consultative Assembly
of Parliamentarians for the International Criminal Court and
the Rule of Law, at the United Nations. Mr. Bloomfield set
forth the views of the United States on the International
Criminal Court and explained the importance of Article
98 agreements. Excerpts below from his remarks address
the scope of the Article 98 agreements being negotiated,
applicable to all U.S. persons rather than limited to those
serving in their governmental capacities or as military
personnel as proposed in non-binding guidelines issued by
the European Union in September 2002. See Digest 2002
at 166.

Mr. Bloomfield’s remarks, excerpted below, are available
at www.state.gov/t/pm/rls/rm /24137.htm. See also remarks by
the Legal Adviser, William H. Taft, IV, 2.a. supra.

The State Department’s Legal Adviser’s Office has painstakingly
reviewed the arguments made against the U.S. scope position.
Without delving into details beyond my professional competence,
we are confident in our view that the text of the Rome Statute
neither mandates the EU interpretation nor undermines the U.S.
position. Indeed, our legal experts find support in the usage found
in other conventions such as the Vienna Convention on Consular
Relations, whose use of the term “sending state” refers to all
persons who are nationals of the sending state.

Our legal experts, moreover, have reviewed again the pre-
paratory work of the Rome Statute, to consult what the Vienna
Convention on the Law of Treaties refers to as “supplementary
means of interpretation.” Some may be surprised to learn that



236 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

the records contain no official travaux preparatoires that would
either confirm or determine the meaning of Article 98(2) as
relates to scope of coverage. In sum, the U.S. position on scope
is legally supported by the text, the negotiating record, and
precedent.

Why should the U.S. non-surrender agreements apply to all
American citizens? Here, a practical perspective is appropriate, to
explain why elected leaders—and not only American leaders—
would find this approach entirely appropriate in the 21* Century.

The United States is a nation of immigrants; we have familial
ties to localities all over the world. Our national interests know
no bounds: we have diplomatic representation almost everywhere,
and our private businesses and educational institutions are similarly
represented far and wide.

The United States military is unique in its global presence
and operations. Our personnel were found in over 100 countries
over the past year. At one point in 2003, more than 400,000 U.S.
military personnel were serving outside American territory. By
next year, the U.S. will have over 50 treaty alliance commitments
to defend the security of countries all over the world. One does
not have to hold a view of American exceptionalism to acknow-
ledge the profile and symbolic resonance of the American identity
in the world.

But let us look further, at other citizens whose presence and
involvement could readily be perceived by partisans as influential,
even decisive, on one side or another of the violent conflicts that
sometimes give rise to war crimes, genocide and crimes against
humanity.

In Iraq this year, 600 media reporters, mostly American,
deployed along with the coalition military forces, embedded in
their operations. Non-governmental organizations numbering in
the hundreds are, by the nature of their humanitarian mission, on
the scene wherever societies are at risk from conflict. American
corporations and their executives are posted in resource extraction
areas where separatist or competing territorial claims remain
unsettled.

The point, of course, is that American citizens, many of them
educated and well-connected to influential actors abroad, are no
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less a target for potential resentment by the parties to a violent
conflict than officials of the U.S. Government. You will note that
Americans taken hostage in Lebanon, Colombia or the Philippines
in recent years were evidently singled out not as much for their
profession as for their nationality. The potential for accusations
giving rise to politically motivated prosecutions cannot neatly be
parsed among Americans.

Nor do we believe that European political leaders would
necessarily view their equities differently. We have noted that some
have required very broad, if ambiguous, immunity from exposure
to any tribunal of persons related in any way to their peacekeeping
deployments to Afghanistan, for example. It is also telling that
Article 124 of the Rome Treaty contains a scope provision of its
own, providing a party to the Statute with a period in which it can
decide not to accept the jurisdiction of the Court with respect
to war crimes alleged to have been committed “by its nationals.”
At least one EU member state has availed itself of this immunity
provision on behalf of its citizens.

d. Suspension of military assistance

Pursuant to § 2007 of the American Servicemembers’
Protection Act of 2002, as of July 1, 2003, no U.S. military
assistance may be provided to the government of a country
that is a party to the Rome Statute, with certain exceptions.
The section specifically exempts the governments of NATO
members, major non-NATO allies, and Taiwan. It also pro-
vides for a Presidential waiver on a determination that such
waiver is important to the U.S. national interest or that the
country has entered into an agreement with the United States
pursuant to Article 98 of the Rome Statute preventing the
ICC from proceeding against U.S. personnel present in the
country. See also Digest 2002 at 168-174.

On June 30, 2003, President George W. Bush issued
Presidential Determination No. 2003-27 waiving the pro-
hibition on military assistance to six countries with whom
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agreements with the United States pursuant to Article 98 of
the Rome Statute had entered into force, and sixteen
countries for whom waiver was important to the national
interest of the United States because each had concluded
such an agreement with the United States. Of the sixteen,
waiver as to seven of the countries was effective until
November 1, 2003, and for the remaining nine until
January 1, 2004. 68 Fed. Reg. 41,219 (July 11, 2003).

The determination is set forth below.

Consistent with the authority vested in me by section 2007 of
the American Servicemembers’ Protection Act of 2002, title II of
Public Law 107-206 (22 U.S.C. 7421 et seq.), I hereby determine

that:

(1) Gabon, the Gambia, Mongolia, Senegal, Sierra Leone, and

N

~

Tajikistan have each entered into an agreement with the
United States pursuant to Article 98 of the Rome Statute
preventing the International Criminal Court from proceed-
ing against U.S. personnel present in such countries and
waive the prohibition of section 2007(a) of the American
Servicemembers’ Protection Act with respect to these
countries for as long as such agreement remains in force;
it is important to the national interest of the United
States to waive, until November 1, 2003, the prohibition
of section 2007(a) with respect to Afghanistan, Djibouti,
Democratic Republic of Congo, East Timor, Ghana,
Honduras, and Romania, and waive that prohibition with
respect to these countries until that date; and

it is important to the national interest of the United
States to waive, until January 1, 2004, the prohibition of
section 2007(a) with respect to Albania, Bolivia, Bosnia-
Herzegovina, Botswana, Former Yugoslav Republic of
Macedonia, Mauritius, Nigeria, Panama, and Uganda,
and waive that prohibition with respect to these countries
until that date.
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In a press briefing on July 1, 2003, the White House press
spokesman commented as set forth below on the action taken.

The full briefing is available at www.whitehouse.gov/news/
releases/2003/07/20030701-6.html#;.

Q Ari, the United States just declared about 50 countries, including
Colombia and six prospective NATO members, ineligible for
military aid because they won’t exempt Americans from the
International Criminal Court. My question is, why is this priority
more important than fighting the drug wars, integrating Eastern
Europe? And is there any chance that they would be declared
eligible for this aid anytime soon?

MR. FLEISCHER: Well, number one, because the President is
following the law. This is a law that Congress passed that the
President signed, dealing with what’s called Article 98 actions that
would make certain that American military personnel and other
personnel who are stationed abroad would not be subject to a
court who has international sovereignty that’s in dispute, that
would be able to reach out to these countries and take Americans
and put them on trial before an entity that the United States does
not recognize.

So it’s important to protect American servicemen and women
and others in government. There should be no misunderstanding,
that the issue of protecting U.S. persons from the International
Criminal Court will be a significant and pressing matter in our
relations with every state.

Additional determinations waiving the prohibition on
assistance were issued by President Bush on July 29, 68 Fed.
Reg. 47,441 (Aug. 11, 2003) (Albania, Bosnia and Herzegovina,
Djibouti, Mauritius, and Zambia based on Article 98 agree-
ments in force); on September 24, 68 Fed. Reg. 57, 319 (Oct.
3, 2003) (Afghanistan, Democratic Republic of the Congo,
Georgia, and Honduras based on Article g8 agreements in
force and Guinea, based on national interest waiver due to
a concluded Article 98 agreement); on October 6, 68 Fed.
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Reg. 59,857 (Oct. 20, 2003) (Colombia based on Article 98
agreement in force); on November 1, 68 Fed. Reg. 63,981
(Nov. 10, 2003) (Antigua and Barbuda, Botswana, East Timor,
Ghana, Malawi, Nigeria, and Uganda based on Article 98
agreements in force, and Romania, based on national interest
waiver due to a concluded Article 98 agreement); on Novem-
ber 21, 68 Fed. Reg. 66,693 (Nov. 28, 2003) (Bulgaria, Estonia,
Latvia, Lithuania, Slovakia, and Slovenia, “with respect to
military assistance for only certain specific projects that |
have decided are needed to support the process of integration
of these countries into NATO, or to support Operation
ENDURING FREEDOM or Operation IRAQI FREEDOM”
based on a determination that waiver was important to the
national interest of the United States); and on December 30,
2003, 69 Fed. Reg. 2,055 (Jan. 14, 2004)(Belize, Former
Yugoslav Republic of Macedonia, Panama, and Fiji, based
on Article 98 agreements in force). In addition, on December
30, 2003, Thailand was named a major non-NATO ally. 69
Fed. Reg. 2,053 (Jan. 14, 2004).

Cross References:

Prisoner transfer from Mexico, Chapter 2.C.

EU as party to law enforcement treaties, Chapter 4.A.

Reservation to Terrorist Bombing Convention, Chapter 4.B.1.b.

Succession by Bosnia and Herzogovina to U.S.-Serbia extradition
treaty, Chapter 4.B.2.

US Coast Guard law enforcement vessels in U.S.-Canada border
enforcement, Chapter 5.B.5

ICC and other judicial procedure and related issues, Chapter 6.G.

Human rights and terrorism, Chapter 6.].

Use of extradition treaty not waiver of sovereign immunity,
Chapter 10.A.4.a.(3).

Dismissal of RICO charges under revenue rule, Chapter 15.A.6.

UN Security Council Resolution 1497 concerning Liberia and ICC,
Chapter 17.C.1.

Arms embargo implementing UN Security Council Resolutions
1390 and 1455, Chapter 18.B.7.b.



CHAPTER 4

Treaty Affairs

A. CAPACITY TO MAKE

European Union as Party to Mutual Legal Assistance and
Extradition Agreements

On June 25, 2003, the United States signed international
agreements on extradition and mutual legal assistance
with the European Union. This is the first time the United
States has signed an international agreement with the Euro-
pean Union, as opposed to the European Community. A
memorandum prepared by the Office of Law Enforcement
and Intelligence, Office of the Legal Adviser, Department of
State, explained the relationships and obligations created
as excerpted below. See discussion of the substance of the
agreements in Chapter 3.A.1. See also 43 |.L.M. 747 (2004),
which includes the text of the agreements.

The European Union was created by the 1992 Treaty of Maastricht,
which divided the Union’s responsibilities into three “pillars”, the
third of which is criminal judicial and police cooperation—an
area historically primarily within the authority of member states.
The subsequent Amsterdam and Nice Treaties expanded the
possibilities for Union action in the so-called Third Pillar. In
particular, Articles 24 and 38 of these latter instruments granted
the European Council the power to authorize the Presidency, as
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the agent for the Union, to negotiate and sign international
agreements with third states with respect to Third Pillar matters.
These Agreements with the United States constitute the Union’s
first exercise of the Article 24/38 power in the area of criminal
judicial and police cooperation. It previously had been utilized
only in the area of common foreign and security policy (the Second
Pillar), for example in a 2001 agreement concluded with the Former
Yugoslav Republic of Macedonia on the activities of an EU
Monitoring Mission.

The EU, as the party to the Agreements with the United States,
assumes its obligations as a matter of international law, and thereby
becomes responsible internationally for implementation by its
member states. At the same time, the effect of Articles 24 and 38,
as a matter of internal EU law, is to bind the member states to
the international obligations in the Agreements, except where a
member state has indicated that it first “has to comply with the
requirements of its own constitutional procedure”. A number of
member states, including the United Kingdom, France, Germany,
the Netherlands, and Denmark, submitted the agreements to their
parliaments for review prior to the Council decision to authorize
signature, and received endorsement. Most also will submit the
signed agreements for domestic ratification or a lesser form of
parliamentary review.

The United States determined as well to secure directly from
each member state confirmation of the changes effected by the
US-EU Agreements in existing bilateral extradition and mutual
legal assistance treaties. Accordingly, Article 3(2) of each Agree-
ment obliges the Union to “ensure that each member State acknow-
ledges, in a written instrument between such Member State and the
United States of America” the resulting application of the bilateral
treaty, as amended. In addition, the Agreements may enter into
force only after completion of the bilateral instruments.

Following signature of the US-EU Agreements in June 2003,
the United States began direct discussions with member states
on the necessary bilateral instruments. Since the bilateral instru-
ments will serve to modify existing treaties, they, like the US-EU
Agreements themselves, will be submitted to the U.S. Senate for
advice and consent to ratification. In addition, bilateral instruments,
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or comprehensive new treaties incorporating their provisions, will
be concluded with the ten states that acceded to the EU in the
spring of 2004, and with each new Member State acceding to the
EU thereafter.

B. CONCLUSION, ENTRY INTO FORCE, RESERVATION,
APPLICATION, AND TERMINATION

1. Reservations Practice and Related Issues
a. Objection to reservation

On May 27, 2003, the U.S. Department of State circulated
a diplomatic note to chiefs of mission concerned with the
International Convention for the Regulation of Whaling,
setting forth its objections to a reservation by Iceland to
the Convention. Iceland withdrew from the International
Whaling Commission (“IWC”) in 1982, the year a morator-
ium on commercial whaling was adopted by the parties to
the convention. It rejoined on October 14, 2002, with a
reservation to the moratorium. At the time of the U.S. note,
fifteen IWC member countries had deposited objections to
Iceland’s reservation. Of these, twelve countries object to
Iceland’s reservation but recognize Iceland as a party. The
United States shares this view, as reflected in its note, below.
Three countries object to the reservation and do not recognize
Iceland as a party to the convention. See discussion of U.S.
views on the reservation in Digest 2002 at 206—212.

The Secretary of State presents his compliments to Their Excel-
lencies and Messieurs and Mesdames the Chiefs of Mission of the
Governments concerned with the International Convention for
the Regulation of Whaling, done at Washington December 2, 1946
(“the Convention™) and refers to his circular note, dated October
18, 2002, regarding the deposit of an instrument of adherence by
Iceland to the Convention and the Protocol to the Convention
with a reservation.
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The Secretary of State wishes to inform the Chiefs of Mission
that the United States of America, in its capacity as a party to the
Convention, objects to the reservation contained in the instrument
of adherence by Iceland. This objection shall not preclude the
entry into force of the Convention as between the United States of
America and Iceland.

The Secretary of State would be grateful if the Chiefs of Mission
would forward this information to their respective governments.

b. Declaration as reservation contrary to object and purpose

On June 5, 2003, the U.S. Mission to the United Nations
presented a diplomatic note setting forth the U.S. objection
to a declaration made by Pakistan upon accession to the
International Convention for the Suppression of Terrorist
Bombings to the UN Treaty Office in its capacity as depositary
for the convention.

The declaration provided:

The Government of the Islamic Republic of Pakistan
declares that nothing in this Convention shall be
applicable to struggles, including armed struggle, for
the realization of right to self-determination launched
against any alien or foreign occupation or domination,
in accordance with the rules of international law. This
interpretation is consistent with Article 53 of the Vienna
Convention on the Law of Treaties 1969 which provides
that an agreement or treaty concluded in conflict with an
existing jus cogen [sic] or preemptory norm of international
law is void and, the right of self-determination is uni-
versally recognized as a jus cogen [sic].

As recorded in the U.S. note, set forth below, the United
States considers the declaration to be a reservation and
objects to it as contrary to the object and purpose of the
Convention, among other things. At the time the United
States filed its objection, Austria, Denmark, France, India,
Israel, Italy, The Netherlands, Spain, Sweden, and the United
Kingdom had filed similar objections.
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[The United States] refers to the declaration made by the
Government of the Islamic Republic of Pakistan upon accession
to the International Convention for the Suppression of Terrorist
Bombings (1997) on August 13, 2002.

The Government of the United States of America, after careful
review, considers the declaration made by Pakistan to be a
reservation that seeks to limit the scope of the Convention on a
unilateral basis. The declaration is contrary to the object and
purpose of the Convention, namely, the suppression of terrorist
bombings, irrespective of where they take place and who carries
them out.

The Government of the United States also considers the
declaration to be contrary to the terms of Article 5 of the
Convention, which provides: “Each State Party shall adopt such
measures as may be necessary, including, where appropriate,
domestic legislation, to ensure that criminal acts within the scope
of this Convention ... are under no circumstances justifiable by
considerations of a political, philosophical, ideological, racial,
ethnic, religious or other similar nature and are punished by
penalties consistent with their grave nature.”

The Government of the United States notes that, under
established principles of international treaty law, as reflected in
Article 19(c) of the Vienna Convention on the Law of Treaties,
a reservation that is incompatible with the object and purpose
of the treaty shall not be permitted.

The Government of the United States therefore objects to the
declaration made by the Government of Pakistan upon accession
to the International Convention for the Suppression of Terrorist
Bombings. This objection does not, however, preclude the entry
into force of the Convention between the United States and
Pakistan.

2. Succession of Parties

During 2002 and 2003 Bosnia-Herzegovina made several
extradition requests for persons located in the United States.
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On December 19, 2003, Robert E. Dalton, Assistant Legal
Adviser for Treaty Affairs, executed an affidavit, filed in an
extradition proceeding in the U.S. District Court for the
Southern District of New York, concluding that the 1901
U.S.-Servia extradition treaty remains in force between the
United States and Bosnia-Herzegovina. In the Matter of the
Extradition of Muhamed Sacirbegovic, 280 F. Supp. 2d 81
(S.D.N.Y. 2003).

Mr. Dalton’s affidavit, excerpted below, is available in
full at www.state.gov/s/l/c8183.htm.

3. The Extradition Treaty between the United States of America
and the Kingdom of Servia (“Servia”) (“the Extradition Treaty”)
was signed at Belgrade on October 25, 1901. The U.S. Senate
gave advice and consent to ratification on January 27, 1902, and
the President of the United States ratified the Treaty on March 7,
1902. Servia ratified the Treaty on. March 17, 1902, and the
Parties exchanged their instruments of ratification on May 13,
1902. The Treaty entered into force on June 12, 1902, thirty days
after the Parties exchanged instruments of ratification.

4. Servia became part of the Kingdom of Serbs, Croats and
Slovenes in 1918, and the Treaty became applicable to that
Kingdom by virtue of succession. In 1929, the Kingdom of Serbs,
Croats and Slovenes was renamed Yugoslavia, which in 1946 was
subsequently renamed the Federal Peoples’ Republic of Yugoslavia.

5. In 1954, Rafo Ivancevic, Consul General of the Federal
Peoples’ Republic of Yugoslavia, filed an appeal from a decision
of the U.S. District Court for the Southern District of California
denying a request under the 1901 Treaty for the extradition of
Andrija Artukovic on the ground that the treaty was no longer
effective. The Court of Appeals for the Ninth Circuit reversed the
District Court and found that the Treaty remained in force and
that it was “a present, valid and effective treaty between the United
States and the Federal Peoples’ Republic of Yugoslavia, and ha[d]
been a valid and effective treaty continuously since its execution
between the United States and Servia and through the changes in
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official title of the latter state to its present title of the Federal
Republic of Yugoslavia.” Ivancevic v. Artukovic, 211 F. 2d 565,
575 (1954).

6. In 1963, Yugoslavia was renamed the Socialist Federal
Republic of Yugoslavia (“SFRY”), The SFRY consisted of six con-
stituent republics: Slovenia, Croatia, Serbia, Bosnia-Herzegovina,
Montenegro, and Macedonia. Following the dissolution of the
SFRY in 1991-1992, Bosnia-Herzegovina became an independent
State. As a successor State, Bosnia-Herzegovina had the right
under customary international law to accept, either expressly or
by implication, the international agreements of its predecessor State.

7. In 1992, the United States recognized Bosnia-Herzegovina
as an independent state and the two countries established diplo-
matic relations. In a letter of April 19, 1992 that related to the
recognition, President Izetbegovic of Bosnia-Herzegovina informed
the Secretary of State that “Bosnia is ready to fulfill the treaty and
other obligations of the former SFRY.” Since that time the United
States has considered that treaties such as the extradition treaty
continue in force between the two countries.

8. All States existing on the territory of the former Yugoslavia
have accepted the fact that they are successor States to the Socialist
Federal Republic of Yugoslavia. (A successor State is defined in
the Vienna Convention on Succession of States in Respect of
Treaties, 1946 United Nations Treaty Series, 4, 6, as a “State
which has replaced another State on the occurrence of a succession
of States.”) Those States have also generally accepted ipso facto
succession to treaties of the former SFRY. (See State Practice
Regarding State Succession and Issues of Recognition: The Pilot
Project of the Council of Europe, Kluwer Law International 106
(1999) “In particular Bosnia and Herzegovina, Croatia, the Former
Yugoslav Republic of Macedonia, as well as Slovenia, have either
enacted national legislation or made declarations which indicate
that they are willing to abide by the rules of customary law which
in their view seem to be largely enshrined in the Vienna Convention
on Succession of States in Respect of Treaties and in particular its
Art. 34.”

9. Although the Vienna Convention on the Succession of States
to Treaties is in force for Bosnia and Heregovina and the other
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states mentioned in the preceding paragraph, it is not in force for
the United States. However, the United States has accepted the
applicability of the customary international law rule in Article 34
of that Convention to cases of separation of parts of a State for
more than a decade. Paragraph 1(a) provides: “When a part or
parts of the territory of a State separate to form one or more
States, whether or not the predecessor State continues to exist:
(a) any treaty in force at the date of the succession of States in
respect of the entire territory of the predecessor State continues in
force in respect of each State so formed....” See statement “A
U.S. Perspective on Treaty Succession and Related Issues in the
Wake of the Breakup of the USSR and Yugoslavia” by Edwin
J. Williamson, 1992 Proc. Am. Soc’y Int’l L. 10-15, 15 (1992). At
the time of the statement Mr. Williamson was the Legal Adviser
of the Department of State.

10. On March 26, 2002, Bosnia-Herzegovina requested the
extradition from the United States of Muhamed Sacirbegovic pursu-
ant to the Extradition Treaty. Bosnia-Herzegovina also has made
other extradition requests to the United States. On February 6,
2003, the United States District Court for the Northern District
of Texas, found Slobodan Galusic extraditable to Bosnia on the
basis of the Extradition Treaty. Another extradition request from
Bosnia-Herzegovina, for Ahmet Grahovic, currently is pending in
U.S. court. In all these cases, Bosnia-Herzegovina and the United
States have continued to apply the Extradition Treaty.

11. On the basis of my review of the record and the foregoing
analysis, I conclude that the Extradition Treaty remains in force
between the United States and Bosnia-Herzegovina.

3. Notice of Acceptance

On August 19, 2003, Mr. Dalton responded to a request
from a party to the North Atlantic Treaty of 1949 for further
information concerning the legal requirements for expressions
of consent to be bound by a treaty in connection with efforts
by that party to accept the protocols on the Accession of
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Bulgaria, Estonia, Latvia, Lithuania, Romania, Slovakia, and
Slovenia to the North Atlantic Treaty. The protocols were
opened for signature at Brussels on March 26, 2003, and
signed on that date on behalf of all the parties to the North
Atlantic Treaty.

The second sentence of Article II of each Protocol reads as follows:

The present Protocol shall enter into force when each of
the Parties to the North Atlantic Treaty has notified the
Government of the United States of its acceptance thereof

The Vienna Convention on the Law of Treaties, which is generally
recognized as a codification of treaty law . .., provides in Article
2(1)(b) that “ratification’ [and] ‘acceptance’. .. mean in each case
the international act so named whereby a State establishes on the
international plane its consent to be bound by a treaty”. Paragraph
2 provides that the provisions of paragraph 1 regarding the use of
terms in the Convention are “without prejudice to the use of those
terms or to the meanings which may be given to them in the
internal law of any State.”

The establishment and application of “acceptance” as a means
of expressing the consent of a State to be bound by a treaty is
discussed in § 610 of I Oppenheim’s International Law, 9th Ed.
(1992). The section concludes: “Where acceptance. .. follows
signature, [its] function is closely analogous to that of ratification,
and [itjmay express a state’s consent to be bound by a treaty
under conditions similar to those which apply to ratification.”

The second sentence of the cited section of Oppenbeim states
that practice since the Second World War, in a number of treaties,
has established acceptance as a procedure whereby a State’s consent
to be bound can be expressed. A footnote to that proposition
recounts an earlier example, the acceptance of membership in the
ILO, following upon a joint resolution of Congress authorizing
the President to accept an invitation extended to the United States
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to become a member of the organization. (Documentation relating
to that action appears at CLVIII L.N.T.S. 46—-48. While the Note
from the United States refers to authority conferred on the President
by the Congress of the United States to accept the invitation,
the consent of the United States to be bound is expressed in the
acceptance by the President of the invitation from the ILO.)
International practice of states recognizes that there is a
difference between action by a domestic legal body ratifying or
authorizing ratification or acceptance of a treaty and the inter-
national act whereby a State expresses its consent to be bound.
This difference is illustrated by a number of instruments of
ratification and analogous documents contained in National Treaty
Law and Practice, Studies in Transnational Legal Policy, Nos. 27
and 30, published by the American Society of International Law
in 1995 and 1999, respectively. Each of the volumes contains
chapters by experts in treaty law and practice in six countries.
Instruments that refer to action taken under domestic law and
express the consent of a State to be bound appear in the studies
for the following countries at the study and page indicated: Austria
(27, p.25); Chile (30, p.56); Colombia (30, p.99); Germany (27,
p.70); USA (30, p.225). Similar instruments from other countries
are included in the depositary archives of the United States. . . .

The most recent treatise that discusses this issue is Anthony
Aust’s Modern Treaty Law and Practice (Cambridge University
Press, 2000). His discussion confirms the positions set out above.
He notes at pp. 85-86 that the form and content of an instrument
of ratification is not laid down by the Vienna Convention on the
Law of Treaties. In his view, however, since “Article 2(1)(b) defines
ratification as ‘the international act so named whereby a State
establishes on the international plane its consent to be bound by a
treaty’, the instrument must give clear and unambiguous expression
to that intention”. Noting that under Article 14(2) of the Vienna
Convention consent to be bound can be expressed by ‘acceptance’
under conditions similar to those which apply to ratification, he
states at p.87: “The rules applicable to ratification apply equally
to acceptance. ...”
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4. Claim of Invalidity

On December 22, 2003, the Department of State delivered
a diplomatic note to the Ministry of Foreign Affairs of the
Republic of Peru contesting Peru’s assertion that its consent
to be bound by the Multilateral Agreement on the Liberaliza-
tion of International Air Transportation (“Agreement”) was
invalid. In its note of September 23, 2003, Peru had indicated
that Article 56 of its political constitution requires approval
by its Congress before ratification by the President of treaties
“cover[ing] the following subjects: 1. Human Rights; 2. State
sovereignty, domain or integrity; 3. National Defense; 4. State
financial obligations.” The agreement at issue “should
have followed the compulsory procedure foreseen by the
Constitution.” The Peruvian note concludes that “in light of
[Article 46 of the Vienna Convention on the Law of Treaties],
it is clear that my country’s consent to be bound by this
Agreement is invalidated due to the fact that it is in direct
violation of one of the main regulations of its national law
concerning the jurisdictional competence to conclude treaties.
Consequently, this incompliance invalidates the consent of
the Peruvian State to be bound by this agreement, which, in
turn, causes Peru not to be bound. ...”
Article 46 provides:

1. A State may not invoke the fact that its consent to be
bound by a treaty has been expressed in violation of
a provision of its internal law regarding competence
to conclude treaties as invalidating its consent unless
that violation was manifest and concerned a rule of
its internal law of fundamental importance.

2. A violation is manifest if it would be objectively
evident to any State conducting itself in the matter
in accordance with normal practice and in good faith.

The U.S. response, excerpted below, is available at
www.state.gov/s/l /c8183.htm.
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The Government of the United States has carefully considered
the position taken in the referenced note that Article 46 of the
Vienna Convention allows Peru, pursuant to Article 65, para-
graph 1 of the Vienna Convention, to declare null its consent to
be bound by the Agreement. The Government of the United States
is unable to accept that the facts recited in the note provide a basis
under Article 46 of the Vienna Convention for the Government of
Peru to declare that its consent to be bound by the Agreement is
null. Accordingly, the United States objects to the measure which
Peru has proposed.

The Government of the United States is concerned that if other
countries were to take a position similar to that taken by Peru in
this case, the stability of treaties, which rests upon the pacta sunt
servanda principle, could be seriously undermined.

On January 14, 2004, the Peruvian embassy in Wellington
informed the Government of New Zealand, in its capacity as
depositary of the Agreement that after considering responses
the Government of Peru had received concerning its notifica-
tion of invalidity of the Agreement, Peru was withdrawing
its notification of invalidity and was withdrawing from the
Agreement in accordance with its terms.

5. Interpretation: Need for Consultation

In the aftermath of the War of 1812, U.S. Secretary of State
Richard Rush and British Minister to the United States
Charles Bagot agreed to limit their navies to one warship
each on Lakes Ontario and Champlain and two each on the
other lakes of the Great Lakes. The agreement was done by
an exchange of notes at Washington on April 28 and 29,
1817, and entered into force on April 29, 1817 (“Rush-Bagot
Agreement”). All other armed vessels on these lakes were to
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be dismantled, and no other vessels of war were to be built
or armed there. The size of weaponry permitted on warships
was also limited.

In 2003 the U.S. Coast Guard (“USCG”) requested
concurrence from the Department of State that the Rush-
Bagot Agreement did not prohibit the USCG from deploying
automatic weapons (M-60 and/or .50 caliber machine guns)
aboard USCG vessels operating in U.S. waters on the Great
Lakes. The vessels would be engaged in law enforcement
efforts to prevent terrorists and others engaged in criminal
activities from crossing the U.S.-Canadian boundary by water.
In a letter from James Derham, Acting Assistant Secretary,
Bureau of Western Hemisphere Affairs, to Admiral David
S. Belz, Assistant Commandant for Operations, U.S. Coast
Guard, the Department of State agreed that prior U.S.
statements on the scope of the Rush-Bagot Agreement
support the position that the USCG would not be prohibited
from deploying such weapons, but noted that it was not
clear that Canada had ever agreed with that interpretation.
Because the two countries had a “long-standing practice of
prior notifications and consultations,” the letter concluded
that the Department of State “would not agree that the USCG
may deploy these weapons unilaterally without additional
notification to or consultation with the Government of
Canada.” The letter explained:

We understand the exigencies of the situation and the
considerations that underlie the USCG proposal to deploy
such weapons aboard USCG vessels, and we fully support
USCQG efforts to ensure maritime security on our northern
border. However, while we do not find that the con-
currence of the Canadian side is required by the terms of
the Treaty, it is our position that, based on (a) the record
of prior notifications and consultations under the Rush-
Bagot Agreement, (b) the need to preserve and promote
an atmosphere of voluntary transparency and consulta-
tion with Canada, and (c) the overwhelming foreign policy
interests of preserving both the spirit of the Rush-Bagot
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Agreement and the current positive U.S.-Canadian
relationship, the United States should not arm USCG
“revenue cutters” operating in U.S. waters on the Great
Lakes without prior notification through official channels
and consultation.

A pro memoria note of April 22, 2003, recorded the
outcome of consultations between the two governments on
March 17, 2003, in Ottawa. The note, set forth below, confirms
the understanding shared by the two countries that the USCG
could install light weapons on USCG vessels operating in
U.S. waters of the Great Lakes, consistent with the Rush-
Bagot Agreement.

The full text of the letter and note are available at
www.state.gov/s/l /c8183.htm.

The Government of the United States refers to consultations
between representatives of the Government of the United States of
America and representatives of the Government of Canada held
at Ottawa on March 17, 2003, regarding the Rush-Bagot Agree-
ment of 1817 and the intention of the United States Government
to install light weapons on United States Coast Guard vessels
operating in U.S. waters of the Great Lakes.

In the wake of the events of September 11, 2001, the United
States Coast Guard, which is the principal Federal law enforcement
agency responsible for maritime safety and security, has increased
its vigilance, readiness, and patrols to enforce U.S. laws along the
United States’ 95,000 miles of coastline, including the Great Lakes
and inland waterways. In view of the potential for a tragic outcome
in the event the security and integrity of the U.S.-Canadian border
is compromised, the Government of the United States deems it
prudent that the U.S. Coast Guard be prepared and equipped to
take whatever law enforcement measures may be necessary and
authorized to prevent terrorists or others engaged in criminal
activities from crossing the U.S.-Canadian boundary by water.
This increased effort includes the arming of Coast Guard patrols
with M-60, .50 caliber machine guns or like automatic weapons,
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in waters of the Great Lakes that are subject to the jurisdiction of
the United States in order to protect ports, the flow of commerce,
and the marine transportation system from terrorism. As such,
the United States Government assures the Government of Canada
that these vessels so armed will not engage in law enforcement
activities in Canadian waters. Furthermore, those U.S. Coast Guard
vessels engaged in fisheries enforcement will not have arms installed
(or stowed) on them when they operate in Canadian waters in
accordance with our existing understanding. Finally, all U.S. Coast
Guard vessels located in the Great Lakes will have any such arma-
ment dismantled and safely stowed when they are in Canadian
waters or ports.

The purpose of the Rush-Bagot Agreement of 1817 was to
limit the naval forces and armaments on the Great Lakes in order
to reduce tensions inflamed by the War of 1812 and gave birth
to a spirit of cross-border cooperation that has continued to be
the hallmark of U.S./Canadian defense, security and law enforce-
ment relations. Both Governments have at appropriate junctures
acknowledged that the technical scheme and definitions of the
Agreement are not altogether applicable to present-day conditions;
nevertheless, both Governments value the purpose of the Agree-
ment, appreciate the spirit of cooperation and mutual respect
embodied in it, and affirm that these will continue to guide them
in matters relating to naval forces on the Great Lakes for some
time to come.

The Coast Guard vessels to be armed are law enforcement
vessels operating domestically under the Department of Homeland
Security, and are not naval forces under the Department of Defense.
Both Governments are of the view that the Rush-Bagot Agreement
was not intended to cover law enforcement vessels with the light
armaments herein described, nor are the actions described herein
contrary to the object and purpose of the Agreement.

However, both Governments value the history of transparency
and consultation that has always characterized our collaborative
efforts to ensure and enhance mutual security. To this end, and in
light of the extensive record of prior notifications and consultations
under the Rush-Bagot Agreement, the United States Government
has consulted with the Government of Canada concerning the
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details of the arming of the U.S. Coast Guard vessels operating in
U.S. waters on the Great Lakes.

Accordingly, this Note formally places on record the results of
consultations between representatives of the Government of the
United States of America and the Government of Canada held at
Ottawa on March 17, 2003, on the issue of the arming of United
States Coast Guard vessels operating in U.S. waters on the great
Lakes as well as our mutual understanding of the interpretation of
the Rush-Bagot Agreement in this context.

6. International Agreement for Construction of Embassy

On November 17, 2003, the United States and the People’s
Republic of China signed an international agreement to
provide for construction of new embassies in their respective
capitals. Agreement Between the Government of the United
States of America and the Government of the People’s
Republic of China on the Conditions of Construction of New
Embassy Complexes in Washington and Beijing. Provisions
excerpted below relate to diplomatic status of sites and
archives; treatment of personnel, including privileges and
immunities; and shipments, including a special bilateral
arrangement.

The full text of the agreement is available at
www.state.gov/s/l /c8183.htm.

9. Diplomatic Status of Sites and Archives

9.1 The Liang Ma He Site and the ICC Site shall be considered
part of the premises of the Construction Party’s diplomatic
mission under the VCDR from the date of delivery of
possession.

9.2 All of the Construction Party’s adjunct sites (including but
not limited to temporary sites) shall be considered part of
the premises of the Construction Party’s diplomatic mission
under the VCDR from the time each such site is approved
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by the Host Country and acquired by the Construction
Party.

9.3 All sites referred to in Articles 9.1 and 9.2 of this Agreement
shall be inviolable and under the total control of the
Construction Party.

9.4 The records and papers of an organization from the same
country as the Construction Party relating to design or
construction work performed in connection with such new
construction (including but not limited to tender and
contract documents, architectural and engineering plans,
and specifications) shall be considered a constituent part of
the archives of the diplomatic mission of the Construction
Party and shall be inviolable under the VCDR.

10.6 Construction Party personnel who are of Construction
Party nationality, and whose stay in the Host Country
is more than 30 calendar days, shall be attached to the
Construction Party diplomatic mission as administrative
and technical staff of the mission for the duration of
their functions. These personnel shall enjoy the privileges
and immunities afforded to administrative and technical
staff as specified in the VCDR; but this does not apply
to any obligation to compensate Host Country nationals
for their personal injuries arising from acts performed
outside the course of official duties.

11. Shipments

11.1 The Construction Party shall have the right to import
and export all project-related materials and equipment
(including but not limited to vehicles) and shall be exempt
from all customs duties, taxes, and related charges other
than charges for storage, cartage, and similar services, in
accordance with Article 36 of the VCDR.

*

11.6 As a special bilateral arrangement, the Host Country
customs shall release, without inspection, construction
materials and equipment shipped as special dedicated
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project materials for the Construction Party’s embassy,
and shall finish procedures for release within 48 hours
of the landing of the articles and submission of written
declaration to the customs authorities pursuant to Host
Country customs procedures. The Construction Party
shall submit advance written notice in accordance with
Host Country requirements no later than 24 hours before
the arrival of the shipments. The Construction Party shall
comply with related Host Country laws and regulations
and shall attach visible marks to the shipments and make
customs declarations in writing to Host Country customs
authorities.

C. ROLE IN LITIGATION

On September 29, 2003, the United States filed a Statement
of Interest in McKesson HBOC, Inc. v. the Islamic Republic
of Iran, Civil Action No. 1:82-cv-00220 (RJL)(D.D.C.). The
Statement of Interest addressed issues relating to the Treaty
of Amity, Economic Relations, and Consular Rights Between
the United States and Iran, June 16, 1957, U.S.-Iran, 8 U.S.T.
899 (“Treaty of Amity” or “Treaty”). Excerpts from the brief
set forth below explain the views of the United States on the
distinction between whether a treaty is self-executing and
whether it creates a private right of action. In this case, the
result is that

...the Treaty of Amity imposes a legal obligation on
Iran and the United States not to expropriate property
of each other’s nationals without just compensation.
Iranians with property in this country may pursue an
exprpriation claim against the United States govern-
ment through the Fifth Amendment, which both pro-
hibits uncompensated takings and (as McKesson notes)
permits property owners to sue for just compensation.
The Treaty likewise obligates Iran with respect to United
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States nationals holding property in Iran. Absent
enforcement in Iran, however, a claim by a United States
citizen of a Treaty violation is expected to be resolved
through traditional diplomatic espousal; if diplomacy
fails, the United States can submit the dispute to the
International Court of Justice or to an alternative forum
agreed upon by both Iran and the United States. The
Treaty, however, does not create a mechanism for private
parties to sue at home for enforcement.

References to other pleadings in the case have been omitted.

The history of the litigation and a brief filed by the
Overseas Private Investment Corporation in the Supreme
Court opposing a grant of certiorari in interlocutory appeal in
the case are discussed in Digest 2002 at 219—226, 519-522.

1. The Question Whether A Treaty Is Self-Executing Is
Different From The Question Whether A Treaty Creates
A Private Right Of Action

This Court’s conclusion that the Treaty of Amity provides a
cause of action because it is self-executing conflates two separate
inquiries. “ “Whether a treaty is self-executing is a question distinct
from whether the treaty creates private rights or remedies.””
Seguros, 115 F. Supp.2d at 1378 (quoting Restatement § 111,
cmt. h). That courts sometimes discuss both concepts together
“does not detract from their distinctiveness.” Li, 206 F.3d at 67—
68 (Selya, J., and Boudin, ]., concurring) (citation omitted). Even
McKesson concedes the two inquiries are distinct. (fn. omitted).
A treaty is self-executing “whenever it operates of itself without
the aid of any legislative provision.” Foster v. Neilson, 27 U.S.
(2 Pet.) 253, 314 (1829), overruled in part, United States v.
Percheman, 32 U.S. (7 Pet.) 51 (1833). But that means only that
the treaty is “regarded in courts of justice as equivalent to an act
of the legislature.” Id.; see also Whitney v. Robertson, 124 U.S.
190, 194 (1888) (“[i]f the treaty contains stipulations which are
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self-executing, that is, require no legislation to make them
operative, to that extent they have the force and effect of a
legislative enactment”). Thus, a “self-executing” treaty preempts
inconsistent state law, can be interpreted by federal courts, and
may be relied upon as a defense to a state or federal claim. See
Ford v. United States, 273 U.S. 593, 602, 611 (1927) (while treaty
“creates no offense against the law of the United States” it may
still provide a defense to prosecution).

Like an Act of Congress, however, a treaty may establish legal
standards or rules of decision in litigation without itself creating a
private right of action. Indeed, there is a general presumption that
treaty rights are not privately enforceable. See Goldstar (Panama)
S.A. v. United States, 967 F.2d 965, 968 (4th Cir.) (“[i]nternational
treaties are not presumed to create rights that are privately
enforceable.”), cert. denied, 506 U.S. 955 (1992); see also Li, 206
F.3d at 60 (“treaties do not generally create rights that are privately
enforceable in the federal courts”); United States v. Jimenez-Nava,
243 F.3d 192,197, 198 (5th Cir.) (noting the “presumption against
implying private rights” in treaties), cert. denied, 533 U.S. 962
(2001)." As the Supreme Court said well over 100 years ago in
the Head Money Cases:

A treaty is primarily a compact between independent
nations. It depends for the enforcement of its provisions
on the interest and the honor of the governments which
are parties to it.

""" Accord Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808 (D.C.
Cir. 1984) (Bork, J., concurring) (treaties “do not generally create rights that
are privately enforceable in courts”), cert. denied, 470 U.S. 1003 (1985).
While this Court previously recognized a presumption that treaties are self-
executing, see McKesson, 1997 WL 361177 at *14, “neither the Restatement
nor any judicial precedent recognizes a similar presumption with respect to
whether a treaty creates a private right of action.” Seguros, 115 F. Supp. 2d
at 1378. “On the contrary, there is generally the opposite presumption.” Id.;
see also id. (“‘[i|nternational agreements, even those directly benefitting
private persons, generally do not create private rights or provide for a private
cause of action in domestic courts. . ..””) (quoting Restatement § 907 cmt. a).
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112 U.S. 580, 598 (1884); see also id. (“infraction becomes the
subject of international negotiations and reclamations”). (fn.
omitted)

In line with these governing principles, courts have interpreted
various treaties as not providing private rights of action even
though they are self-executing. See, e.g., Seguros, 115 F. Supp.2d
at 1380-81 (convention between the United States and Mexico,
while self-executing, did not create a private right of action). Most
relevant here, in Argentine Republic v. Amerada Hess Shipping
Corp., 488 U.S. 428 (1989), the Supreme Court ruled that a foreign
corporation could not sue Argentina for certain alleged wrongs,
explaining that the treaties on which the respondents relied “only
set forth substantive rules of conduct and state that compensation
shall be paid for certain wrongs. They do not create private rights
of action for foreign corporations to recover compensation from
foreign states in United States courts.” Id. at 442 (citing, in support,
Head Money Cases, 112 U.S. at 598-99, and Foster, 27 U.S. (2
Pet.) at 314) (footnote omitted). Thus, while the treaties established
“substantive rules of conduct,” they did not confer private rights
of action, and the Court held they therefore did not constitute an
express waiver of sovereign immunity for purposes of the Foreign
Sovereign Immunities Act. See 488 U.S. at 442 (discussing 28
U.S.C. § 1604).

2. The Treaty Of Amity, While Self-Executing, Does Not
Create A Private Right Of Action For United States Nationals
In United States Courts

The United States agrees with this Court’s determination that the
Treaty of Amity’s prohibition against uncompensated expropriation
is “self-executing,” in the sense that it is intended to establish a
substantive legal standard without the need for implementing
legislation. The prohibition is effective of its own force, and imposes
a legal obligation on the governments of Iran and the United States.
See Walker, United States Practice, at 230 (FCN treaty protections
“establish or confirm in the potential host country a governmental
policy of equity and hospitality to the foreign investor”); Asakura
v. Seattle, 265 U.S. 332, 341 (provision of FCN treaty with Japan

»
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“operates of itself without the aid of any legislation, state or
national; and it will be applied and given authoritative effect by
the courts”), amended by, 44 S.Ct. 634 (1924).

The United States has an obligation under the Treaty not to
take property of Iranian nationals in the United States without
payment of just compensation. To satisfy that obligation, the
United States relies on the availability of the constitutional pro-
hibition against uncompensated takings (contained in the Fifth
Amendment’s Takings Clause), enforceable through a direct action
under the Fifth Amendment. See Proposed Treaty of Friendship,
Commerce, and Navigation Between the United States and the
Italian Republic: Hearing Before a Subcomm. of the Senate Comm.
on Foreign Relations, 80th Cong., 2d Sess. 11 (Apr. 30, 1948)
(“Italian FCN Hearing”) (testimony of Willard Thorp, Assistant
Secretary of State for Economic Affairs) (in discussing com-
pensation for nationalization in the United States and Italy in
the context of a similar FCN treaty with Italy, noting that, in the
United States, eminent domain “is something that is done rarely,
and then only on fair and full compensation adjudicated by the
Court”); id. at 26 (“[i]f we nationalize property [in the United
States], the owner is entitled to court protection and a deter-
mination, if necessary, by going to the courts, of what he will be
paid in connection with the expropriation quite regardless of
his nationality”); see also Treaty of Amity Hearing at 21 (State
Department response to Committee question discussing rights of
eminent domain in the United States and Nicaragua in the context
of similar FCN treaty with Nicaragua). The Treaty requires Iran
to satisfy the same obligation with regard to United States-owned
property in Iran in a similarly effective manner."

The Treaty of Amity does not, however, create a private right
of action for United States citizens to sue Iran for uncompensated

13 Cf. Treaty of Amity Hearing at 21 (“In both the United States and
Nicaragua, the right of eminent domain extends to any property the taking
of which the constitutional authorities find to be necessary in the public
interest. The significant part of the provision in question is, of course, that
part which prescribes that property may not be taken, whatever the purpose,
without prompt and just compensation.”)
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expropriations in United States courts.'® By its terms, the Treaty
says nothing about private rights of action to enforce its substantive
provisions. See, e.g., Goldstar (Panama) S.A., 967 F.2d at 968
(“[t]he Hague Convention does not explicitly provide for a privately
enforceable cause of action”); cf. Haven v. Polska, 215 F.3d 727,
733 (7th Cir.) (in analyzing whether treaty waives sovereign
immunity, noting that “[i]t does not even mention the availability
of a cause of action in the United States courts”), cert. denied, 531
U.S. 1014 (2000). This Court, in fact, already has recognized that
the Treaty is silent on this point. See McKesson Corp., 1997 WL
361177 at *14.

Nor does the Treaty create such a cause of action by
implication. Given the presumption that treaties do not create
privately enforceable rights, the standard for creating such a
right by implication surely is high. Even in the context of statutes
(where no similar presumption applies), courts exercise great
circumspection in recognizing implied private rights of action. See,
e.g., Alexander v. Sandoval, 532 U.S. 275, 285-287 (2001);
Correctional Servs. Corp. v. Malesko, 534 U.S. 61, 67 n.3 (2001).
The critical question must be whether the United States clearly
intended the Treaty to create a cause of action that would allow
United States citizens to sue Iran for an uncompensated expro-
priation in United States courts. Cf. Transamerica Mortgage
Advisors, Inc. v. Lewis, 444 U.S. 11, 24 (1979) (in statutory
context, “[t]he dispositive question remains whether Congress
intended to create any such remedy”).

Nothing in the Treaty’s text suggests it was intended to
create a cause of action for United States citizens to sue Iran in the
courts of this country. The Treaty establishes legal standards and
obligations that are designed to protect the nationals (including
corporations) of one state party in the territory of the other. E.g.,
Treaty of Amity, art. [V, para. 2 (prohibiting the uncompensated
taking of “[p]roperty of nationals and companies of either High

" This is separate and apart from any question whether the Treaty

should be read to create an implied private right of action for Iranian nationals
or companies to sue for expropriations in this country in violation of the
Treaty, an issue this case does not present.
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Contracting Party ... within the territories of the other High
Contracting Party”).

Furthermore, the Treaty plainly contemplates that disputes
will be handled by the host country.” For example, the Treaty
guarantees “access to the courts of justice and administrative
agencies” by “[n]ationals and companies of either High Contracting
Party . . . within the territories of the other High Contracting Party”
(Treaty of Amity, art. III, para. 2); it does not confer an analogous
right of access for nationals and companies of one party to that
party’s own courts (whether to bring an action against the other
party or for any other purpose). Similarly, the Treaty provides
that, in the event of a taking, the host country “shall promptly
make reasonable provision for the withdrawal, in foreign exchange
in the currency of the other [state party], of” the required com-
pensation. Id., art. VII, para. 2(a). Again, this provision anticipates
that disputes will be resolved in the alleged expropriating country;
in the national’s country, there would be no question that
compensation would be paid in the national’s own currency.

In fact, the only mechanism for enforcement the Treaty
provides is through the compromissory clause, which gives the
United States government the right to submit disputes “as to the
interpretation or application” of the Treaty to the International
Court of Justice.'® See Treaty of Amity, art. XXI, para. 2. This
mechanism, written expressly into the Treaty, strongly suggests
the Treaty was not also intended to create—by implication—a

S We acknowledge the D.C. Circuit’s observation that “Iran’s post-

revolutionary courts cannot provide adequate remedies for U.S. claims.”
271 F.3d at 1108. But the Treaty was negotiated and signed in the 1950s,
and the adequacy of Iran’s post-revolutionary courts is not relevant to whether
the United States intended to create a cause of action for Treaty violations
by Iran in United States courts.

16 As McKesson notes, the United States previously has stated that,
because the compromissory clause does not apply to private parties, it would
not preclude a United States citizen from asserting an otherwise viable cause
of action for expropriation in United States courts, such as, for example, a
cause of action based on Iranian law. Our argument here is only to show
that the Treaty itself does not create a private right of action for United
States citizens to sue Iran in United States courts.
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mechanism for private enforcement by United States citizens in
United States courts. See Seguros, 115 F.Supp.2d at 1381 (in
rejecting claim that international convention creates a private right
of action, noting the convention “explicitly states that ‘[d]isputes
arising as to the application of this Convention shall be settled
through diplomatic channels’”)."”

There also is nothing in “the circumstances surrounding [the
Treaty of Amity’s] execution” (Diggs, 555 F.2d at 851) to suggest
it was intended to create a cause of action for United States citizens
to sue Iran for expropriation in United States courts. To the
contrary, during an advice and consent hearing on the Treaty, a
State Department representative testified it was his expectation
that disputes would be resolved in the host country (and then, if
necessary, through diplomatic means). See Treaty of Amity Hearing
at 11 (testimony of Thorsten V. Kalijarvi, Deputy Assistant
Secretary of State for Economic Affairs, Department of State). ..
(fn. omitted)

Indeed, one reason the United States, in the 1980s, adopted
the “BIT” (bilateral investment treaty) as its model investment
treaty—replacing the FCN form—was to provide a mechanism
for individual investors to take investment disputes with state

7" In support of its argument that the Treaty creates a cause of action

(an argument we discuss in detail in Part 3 below), McKesson cites cases
holding that the Warsaw Convention creates rights of action against air
carriers for lost baggage and wrongful death. See McKesson Opp. at 11. The
Warsaw Convention, however, is different from the Treaty of Amity on a
number of fronts, including because: (i) it incorporates a two-year statute of
limitations for filing damages actions; (ii) the statute of limitations refers (in
the original French text) to “the action for liability” (emphasis added), which
some courts have interpreted as evidence that the Convention itself creates a
cause of action and does not merely provide standards to be employed in
whatever actions may—or may not—be available under other domestic law;
and (iii) it expressly states that a passenger whose baggage is lost where
more than one carrier is involved “shall have a right of action” against each
involved carrier, leading some courts to reason that that the Convention
must operate the same way if only one carrier is involved, and, further, that
it must also operate the same way if the damage is inflicted on passengers,
not baggage. See In re Mexico City Aircrash of October 31, 1979, 708 F.2d
400, 411-13 (9th Cir. 1983).
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parties directly to binding arbitration (without having to rely on
the local courts of the host government or on direct involvement
by the United States government). See Department of State, Letter
of Submittal, May 9, 1986, U.S.-Bangl. Treaty Concerning the
Reciprocal Encouragement and Protection of Investment, reprinted
in S. Treaty Doc. No. 99-23, at vi (1986) (the BIT “adopts FCN
language and concepts,” but “[p]erhaps most significantly, the
BIT goes beyond the traditional FCN to provide investor-host
country arbitration in instances where an investment dispute
arises”) (fn. omitted).

4. Finding That The Treaty Of Amity Creates Such A Cause Of
Action Would Be Detrimental To The United States’ Foreign
Policy Interests

As the Solicitor General explained in the government’s Supreme
Court brief, finding the Treaty of Amity to create a private right
of action in an investor’s own courts would be detrimental to the
broader foreign relations interests of the United States. See Gov’t
Opp. Cert. at 14. The United States is a party to numerous FCN
treaties. Most (if not all) of the postwar FCN treaties contain
similar terms, including provisions which provide for “prompt,
just, and effective” compensation, “just” compensation, or similar
language regarding compensation for expropriated property. See
Walker, United States Practice, at 235 & n.19.

If United States courts conclude that FCN treaties generally
should be understood to confer private rights of action on United
States nationals to sue the Nation’s treaty partners in United States
federal courts, then the courts of the Nation’s treaty partners could
well reach a similar conclusion, potentially subjecting the United
States government to a variety of new suits in foreign courts
(including Iranian courts) by foreign nationals. Such a result would
adversely affect the United States’ foreign policy interests.

In its prior decision, this Court deemed it “hardly likely” that
the United States would be subject to suit in foreign courts.
McKesson Corp., 1997 WL 361177 at *14 n.24. We respectfully
disagree with the Court’s assessment (fn. omitted). The Court
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apparently assumed that foreign courts would necessarily apply a
doctrine of personal jurisdiction similar to that under United States
law and that the only types of claims that would be brought against
the United States would involve expropriation. There is no basis
for either of these assumptions.

McKesson makes a similar argument, contending there is “no
reason” to expect the Nation’s treaty partners will “alter their
approach to how the United States is treated in their courts based
on how this Court interprets U.S. law in this case.” See McKesson
Opp. at 29. But the “U.S. law” in this case is the Treaty of Amity,
and there is every reason to think our treaty partners will take
notice if United States courts hold they may be sued directly under
an FCN treaty for allegations of breach.

Finally, McKesson argues that the government’s foreign policy
concern is a “generalized apprehension,” not “based on an inter-
pretation of the language or negotiating history of the Treaty of
Amity itself.” This misunderstands our position. The government’s
foreign policy concern is that it not be subject to unwanted and
unbargained-for suits in foreign courts. This flows directly from
the government’s view that the Treaty does not create a private
right of enforcement in a national’s own courts (fn. omitted). This
Court, accordingly, should not infer the creation of reciprocal
rights by which United States nationals may sue Iran in United
States courts.

Cross References

Treaties in cases before ICJ], Chapter 2.A.1. and Chapter 18.A.5.

Federalism issues in implementation of Hague Adoption
Convention, Chapter 2.B.1.a.

Federalism issues in COE cybercrime convention, Chapter 3.B.5.

Relationship between U.S. treaty obligations and statues, Chapter
3.A.3.b. and B.3.b.; Chapter 8.B.3.

References to ratification of treaties in UNGA resolutions, Chapter
6.A.3, B.2.c., G.1. and 3.

Relationship between treaty and common law revenue rule,
Chapter 15.A.6.






CHAPTER 5

Foreign Relations

A. FOREIGN RELATIONS LAW OF THE UNITED STATES

On several occasions in 2003, President George W. Bush
issued statements at the time of signing legislation into law
that indicated areas in the legislation that would be read con-
sistent with the President’s authority under the Constitu-
tion to conduct foreign affairs and as commander in chief.
Examples are provided below.

1. Syria Accountability and Lebanese Sovereignty Restoration Act
of 2003

On December 12, 2003, President George W. Bush signed
into law the Syria Accountability and Lebanese Sovereignty
Restoration Act of 2003, Pub. L. No. 108-175, 117 Stat. 2428,
discussed in Chapter 18.B.7.c. The statement, excerpted
below, is available at www.whitehouse.gov/news/releases/2003/
12/print/20031212-3.html.

Section 5§ of the Act purports to impose upon the President
requirements to take certain actions against Syria unless the
President either determines and certifies to the Congress that the
Government of Syria has taken specific actions, or determines that
it is in the national security interest of the United States to waive

269
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such requirements and reports the reasons for that determination
to the Congress. A law cannot burden or infringe the President’s
exercise of a core constitutional power by attaching conditions
precedent to the use of that power. The executive branch shall
construe and implement section 5 in a manner consistent with the
President’s constitutional authority to conduct the Nation’s foreign
affairs and as Commander in Chief, in particular with respect to
the conduct of foreign diplomats in the United States, the conduct
of United States diplomats abroad, and the exportation of items
and provision of services necessary to the performance of official
functions by United States Government personnel abroad.

Section 6 of the Act requires an officer in the executive branch
to furnish information to the Congress on various subjects involving
Syria and terrorism. The executive branch shall construe section 6
in a manner consistent with the President’s constitutional authority
to withhold information the disclosure of which could impair
foreign relations, national security, the deliberative processes of
the Executive, or the performance of the Executive’s constitutional
duties.

My approval of the Act does not constitute my adoption of
the various statements of policy in the Act as U.S. foreign policy.
Given the Constitution’s commitment to the Presidency of the
authority to conduct the Nation’s foreign affairs, the executive
branch shall construe such policy statements as advisory, giving
them the due weight that comity between the legislative and
executive bran