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Dear Ms. Wolfe:

The United States of America respectfully submits this supplemental letter brief in
response to the Court’s July 29, 2009 letter to Secretary of State Hillary Rodham Clinton. In its
letter, the Court inquired whether the current administration adheres to the position expressed in
the Government’s October 30, 2008 letter brief.

A. The position of the United States continues to be that set out in our original letter
brief. As we explained, “[1]t has been and continues to be the foreign policy of the United States
that the International Commission on Holocaust Era Insurance Claims (ICHEIC) should be
regarded as the exclusive forum and remedy for claims within its purview.” United States’s
10/30/08 Letter Br. at 1 (emphasis added). Holocaust-era insurance claims against the defendant,
Assicurazioni Generali (“Generali”), fall within this category.

1. The United States has long believed that compensation for Holocaust-era injuries

should be achieved through negotiation and cooperation with relevant parties. As the Supreme



Court observed in American Insurance Ass’n v. Garamendi, there has been a “consistent
Presidential foreign policy * * * to encourage European governments and companies to volunteer
settlement funds in preference to litigation or coercive sanctions.” 539 U.S. 396, 421 (2003).
Indeed, over many years, State Department negotiators have facilitated the resolution of class
action lawsuits and helped parties reach agreements resulting in payments of over $8 billion to
the victims of Nazi Germany. The Holocaust Insurance Accountability Act of 2007 (H.R. 1746):
Holocaust Era Insurance Restitution After ICHEIC, the International Commission on Holocaust
Era Insurance Claims, Hearing Before the H. Comm. on Fin. Servs., 110th Cong. 10 (2008)
(statement of Amb. J. Christian Kennedy) [hereinafter Kennedy Testimony]. And with regard to
“insurance claims in particular, the national position has been to work with the ICHEIC.”
Garamendi, 539 U.S. at 421, see also id. at 422 (citing a statement from Stuart Eizenstat that
“[t]he U.S. Government has supported [the ICHEIC] since it began, and we believe it should be
considered the exclusive remedy for resolving insurance claims from the World War II era”
(quoting Restitution of Holocaust Assets: Hearing Before the H. Comm. on Banking and Fin.
Servs., 106th Cong. 173 (2000)) (alterations supplied by the Court)).'

The United States’s policy in this area reflects a consistent commitment to working
towards achieving “some measure of justice for Holocaust victims and their families,” and to do
so in their lifetimes, rather than seeing victims and their families subjected to the prolonged
uncertainty and delay of protracted litigation. The Legacies of the Holocaust, Hearing Before the

S. Comm. on Foreign Relations, 106th Cong. 19 (2000) (testimony of Stuart Eizenstat). Thus,

" As Under Secretary of State and later Deputy Treasury Secretary and Special
Representative of the President and Secretary of State on Holocaust Issues, Stuart Eizenstat was
the chief American negotiator on Holocaust issues. Ambassador Eizenstat currently serves as
Special Adviser to the Secretary of State for Holocaust Issues.
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the United States has negotiated agreements, and helped establish compensation mechanisms, in
order to aid Holocaust victims and their families in “recovering property that was stolen from
them, * * * enforcing their rights under insurance contracts that were abrogated,” and receiving
compensation “for personal injuries sustained and for slave labor and forced labor performed
under brutal conditions.” Id.

The United States believes that its long-standing, and ongoing, pursuit of cooperative
compensation arrangements best achieves justice for the greatest numbers of Holocaust victims,
survivors, and heirs. In order to ensure that large numbers of potential claimants could learn
about ICHEIC and the claims process, for example, ICHEIC published advertisements in
numerous newspapers, engaged in a global media campaign, posted lists of known and potential
policyholders and other information on its website, and worked with Jewish organizations around
the world. See Lawrence S. Eagleburger & M. Diane Koken with Catherine Lillie, Int’l Comm’n
on Holocaust Era Ins. Claims, Finding Claimants and Paying Them: The Creation and Workings
of the International Commission on Holocaust Era Insurance Claims 21-22, 37-38 (2007),
available at http://www.icheic.org/pdf/ICHEIC%20Legacy%20Document.pdf. Moreover, we
believe that non-adversarial mechanisms such as ICHEIC provide the most effective way of
ensuring compensation for the many victims who might be unable to meet evidentiary standards
required by courts.

2. The Government’s efforts to encourage ICHEIC are part of a larger policy to ensure
the greatest compensation for the greatest number of Holocaust victims and their heirs, as well as
to support broad “legal peace” for countries and companies subject to ongoing claims. That
policy underlies the executive agreements the United States entered into with Austria and

Germany. But importantly, this foreign policy exists independent of those agreements, and is not
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cabined by them or limited by their explicit terms. As the Supreme Court observed in
Garamendi, the Austrian and German agreements are “exemplars” of American national policy,
539 U.S. at 422; they do not define or limit the policy.

As an Italian corporation, Generali is not subject to the commitments of an executive
agreement, as no such agreement was entered into with Italy.> However, the Government’s
strong foreign policy favoring negotiated and cooperative resolutions to Holocaust-era disputes
applies broadly, and this policy has been instrumental in securing the cooperation of our key
partners as we pursue a measure of justice for Holocaust victims. That policy successfully
encouraged companies, including Generali, to participate in the ICHEIC process. And as
Ambassador J. Christian Kennedy® has explained, if suits against ICHEIC participants continue,
the result could be to “undermine the many positive working relationships we have built over the
years,” and to discourage other companies and countries from voluntarily pursuing restitution
programs. Kennedy Testimony at 11.

Moreover, Generali was an early and active participant in ICHEIC, and along with the

other ICHEIC companies it has agreed to continue processing claims in accordance with the

* Because no executive agreement specifically applies to claims against Generali, the
United States has no international legal obligation to file a statement of interest addressing such
claims. Cf. Agreement Between the Austrian Federal Government and the Government of the
United States of America Concerning the Austrian Fund “Reconciliation, Peace and
Cooperation,” Oct. 24, 2000, 40 L.L.M. 523, 525, 528-29 (stating that the United States will file a
Statement of Interest in Holocaust cases against Austrian companies sued in American courts);
Agreement Concerning the Foundation “Remembrance, Responsibility and the Future,” U.S.-
F.R.G., July 17, 2000, 39 .L.M. 1298, 1300, 1303-04 (2000) (stating that the United States will
file a Statement of Interest in Holocaust cases against German companies sued in American
courts). As discussed, however, the obligations contained in the executive agreements exemplify
but do not define the foreign policy interests of the United States; for the reasons articulated in
our filings, those foreign policy interests encompass claims against Generali.

> Ambassador Kennedy served as Special Envoy for Holocaust Issues during the prior
administration, and continues to serve in that capacity during the current administration.
4



relaxed standards of proof developed at ICHEIC. Thus, although ICHEIC has ceased operations,
anyone who believes an ICHEIC insurance company has failed to pay a claim may send his
application to that company or to the Holocaust Claims Processing Office of the New York State
Banking Commission. Stuart E. Eizenstat, Opening Plenary Session Remarks At Prague
Holocaust Era Assets Conference (June 28, 2009), available at
http://www.state.gov/p/eur/rls/rm/2009/126158.htm. The United States continues to encourage
this ongoing cooperation by all ICHEIC participants, not simply by those whose activities happen
to be covered by specific executive agreements.

In addition, the United States continues to be active in calling on countries to take new
concrete measures to assist Holocaust survivors. At the Prague Holocaust Era Assets Conference
in June 2009, for example, the United States asked attendees to increase their restitution efforts
on a number of fronts, including for stolen art and immovable property. See id. In response, the
Czech government pledged to establish an institute that (among other things) will work to
develop standards to govern voluntary compensation programs in some of these areas. See
Terezin Declaration, June 30, 2009, http://www.state.gov/p/eur/rls/or/126162.htm.

Further litigation against ICHEIC participants would foment adversarial relationships
between claimants and insurance companies and potentially interfere with efforts to ensure the
continued processing of insurance claims using relaxed standards of proof. Such litigation may
also impede efforts to secure further voluntary compensation for Holocaust victims and their
families under such mechanisms as are contemplated under the Terezin Declaration.
Accordingly, adjudication of this suit would be contrary to United States foreign policy interests.

B. The purpose of this filing, like that of the U.S. government filings made pursuant to

the executive agreements, is not to urge a particular legal ground for dismissal but to inform the
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Court of the strong foreign policy favoring negotiated and cooperative resolution of Holocaust-
era disputes. Thus, as in our prior brief, the United States in general takes no position as to the
legal impact of its foreign policy concerns on the disposition of plaintiffs’ claims. The one
exception consists of claims under Holocaust-specific state laws and principles like the
California Holocaust Victims Insurance Relief Act (HVIRA); as we explained in our prior brief,
such claims fall squarely within the Supreme Court’s holding in Garamendi and are therefore
legally precluded. See United States’s 10/30/08 Letter Br. at 10.

Plaintiff Weiss mistakenly urges that this position is inconsistent with that asserted in the
U.S. Government’s 2000 brief in Gerling v. Low, 240 F.3d 739 (9th Cir. 2001). See 1/8/09
Second Notice of Supp. Auth. at 1-3. In the Gerling brief, the Government stated that the
German Foundation Agreement “itself” did not preclude individuals from filing suit, and we also
stated that the Agreement did not “by its terms” preempt California’s HVIRA. 1/8/09 Second
Notice of Supp. Auth. Exh. at 8-9. Further, we observed the existence of language in the

(133

Agreement declaring that “‘the United States does not suggest that its policy interests concerning
the Foundation [discussed in the Agreement] in themselves provide an independent legal basis
for dismissal’” of claims in U.S. courts. Id. at 6 (quoting from the Foundation Agreement); see
also id. at 9.

Those statements and observations were correct, and are entirely consistent with our
October 2008 letter brief. The Government’s Gerling brief explained that even though the
Foundation Agreement itself did not preempt the California statute, enforcing HVIRA would be
contrary to national foreign policy and should be precluded as interfering with the federal

government’s ability to speak with one voice in the conduct of foreign affairs. See id. at 22-27.

As was the case then, the Government’s foreign policy interests are not today limited to the
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terms, or even to the existence, of particular agreements. Indeed, the agreements with Germany
and Austria were part of an effort to accomplish broader foreign policy goals, which we have
described above. The Supreme Court ultimately determined that the challenged provisions of the
California statute conflicted with U.S. foreign policy and could not constitutionally be enforced.
See Garamendi, 539 U.S. at 401, 413-420. That holding is, of course, binding here.
* sk ok

In our prior letter brief, and again in this brief, we have explained that it is in the foreign
policy interests of the United States for ICHEIC to be the exclusive forum for the resolution of
claims within its purview. These interests exist independent of the specific executive agreements
that are “exemplars” of United States policy, and the interests apply with full force to the claims
at issue here, which are not covered by an executive agreement. The United States takes no
position on the legal impact of its foreign policy on the Court’s disposition of the claims before
it, except to the extent that plaintiffs’ claims rely on statutes or state law principles similar to
those that Garamendi held unenforceable. In sum, the position stated in the Government’s

October 2008 letter brief continues to be the position of the United States.
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