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BRIEF FOR THE UNITED STATES OF AMERICA AS
AMICUS CURIAE IN SUPPORT OF AFFIRMANCE

Preliminary Statement

Pursuant to Rule 29(a) of the Federal Rules of
Appellate Procedure and at the invitation of the Court,
the United States respectfully submits this brief as
amicus curiae in support of affirmance of the district
court’s judgment with respect to defendants-appellants.

Plaintiff-appellee (“Plaintiff ”), a former domestic
servant, filed suit against Kuwaiti diplomat Badar Al-
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Awadi (“Al-Awadi”), his wife Halal Muhammed Al-
Shaitan (“Al-Shaitan”), and the State of Kuwait,
claiming violations of the Alien Tort Claims Act and
New York state labor law based on alleged slavery and
slavery-like practices. Defendants-appellants Al-Awadi
and Al-Shaitan (collectively, the “Individual
Defendants”) appeal the March 20, 2009, order of the
United States District Court for the Southern District
of New York (Hon. P. Kevin Castel, J.), granting a
default judgment against them. The district court
rejected the Individual Defendants’ claim that they are
immune from suit under Article 39(2) of the Vienna
Convention on Diplomatic Relations, Apr. 18, 1961, 23
U.S.T. 3227, 500 U.N.T.S. 95 (“Vienna Convention” or
“VCDR”), based on Al-Awadi’s position as a diplomat
formerly posted to the Permanent Mission of Kuwait to
the United Nations. Plaintiff also cross-appeals the
district court’s dismissal of her claims against the State
of Kuwait based on sovereign immunity.

The United States has a significant interest in
ensuring the proper interpretation of the Vienna
Convention, to which it is a party, because the VCDR
affects the treatment of the United States’ own
diplomats abroad and, more broadly, the conduct of the
foreign relations of the United States. In accordance
with the text and purpose of the Vienna Convention,
which sets forth the privileges and immunities to be
accorded diplomats and their families while posted
abroad, the United States’ longstanding position is that
a former diplomat enjoys residual diplomatic immunity
under Article 39(2) of the VCDR only for those acts
performed in the exercise of his diplomatic functions.
The Department of State interprets the scope of this
immunity as limited to official acts performed as a
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* In this brief, the terms “official acts” and “acts of
the sending State” refer solely to acts performed by an
individual within the official functions of a diplomatic
mission, as defined by Article 3(1) of the VCDR. This
brief takes no position on the meaning of these terms in
other immunity regimes. 

diplomat.* The Department of State’s interpretation of
Article 39(2), which is entitled to deference, is rooted in
the customary international law of diplomatic
immunities, which was codified by the VCDR.

Because Al-Awadi’s employment of Plaintiff as a
personal domestic servant was not an official act
performed in the exercise of his diplomatic functions for
Kuwait, the district court correctly held that Al-Awadi
is not entitled to residual diplomatic immunity from
Plaintiff ’s claims. Because Al-Shaitan, as Al-Awadi’s
spouse, did not hold a position at the Kuwait Mission to
the United Nations, her employment of Plaintiff could
not be an official act, and the district court correctly
held that she is not entitled to residual diplomatic
immunity. The United States takes no position on the
district court’s dismissal of Plaintiff ’s claims against
the State of Kuwait.
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A R G U M E N T

POINT I

FORMER DIPLOMATS ENJOY RESIDUAL
DIPLOMATIC IMMUNITY UNDER ARTICLE 39(2) OF

THE VCDR ONLY FOR THOSE ACTS PERFORMED
WITHIN THEIR DIPLOMATIC FUNCTIONS

The Vienna Convention is a multilateral treaty that
sets forth, inter alia, the privileges and immunities to
be accorded to diplomatic agents and their family
members while posted abroad. Article 39 of the VCDR
addresses the duration of privileges and immunities for
diplomats. See VCDR art. 39. Specifically, Article 39(2)
establishes that a diplomat loses his diplomatic
privileges and immunities when he leaves his
diplomatic post, except with respect to “acts performed
by such a person in the exercise of his functions as a
member of the mission.” Id. art. 39(2).

The district court correctly held that the residual
immunity of former diplomats under Article 39(2) of the
VCDR “applies to a former diplomatic agent’s official
acts but not private acts.” Swarna v. Al-Awadi, 607 F.
Supp. 2d. 509, 519 (S.D.N.Y 2009). This interpretation
is consistent with the text and purpose of Article 39(2),
and comports with the United States’ longstanding
interpretation of the provision, which is “entitled to
great weight.” Abbott v. Abbott, __ U.S. __, No. 08-645,
2010 WL 1946730, at *9 (U.S. May 17, 2010). The
district court’s construction is also consistent with
customary international law norms that were codified
in the VCDR. The Individual Defendants’ argument
that Article 39(2) affords broad residual immunity for
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* Although the United States has not ratified the
VCLT, the United States generally recognizes the
Convention as an authoritative guide to treaty
interpretation. See, e.g., Fujitsu Ltd. v. Federal Express
Corp., 247 F.3d 423, 433 (2d Cir. 2001).

unofficial acts incident to diplomatic functions lacks
support, would improperly expand the scope of residual
diplomatic immunity, and was correctly rejected by the
district court.

A. The District Court’s Holding That Residual
Diplomatic Immunity Is Limited to Immunity
for Official Acts Is Consistent With the Text of
the VCDR in Light of Its Purpose

Under established rules of treaty interpretation,
courts look first to the “ordinary meaning to be given to
the terms of the treaty in their context and in the light
of [the treaty’s] object and purpose.” Vienna Convention
on the Law of Treaties (“VCLT”), art. 31(1), May 23,
1969, 1155 U.N.T.S. 331;* accord Abbott, 2010 WL
1946730, at *6; Mora v. New York, 524 F.3d 183, 194
(2d Cir. 2008). In evaluating the purpose and object of
a treaty, the preamble “provides valuable context for
understanding the terms of a treaty.” Mora, 524 F.3d at
196; VCLT, art. 31(2).

The district court’s construction of Article 39(2) as
limited to official acts is consistent with both the plain
language of Article 39(2) and the VCDR’s preamble,
which provides the context and rationale for residual
immunity. This Court therefore should reject the
Individual Defendants’ argument that “residual
immunity under Article 39(2) is not limited to official
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acts imputable to the sending state.” Response and
Reply Brief for Defendants-Appellants and Defendant-
Cross-Appellee, dated March 24, 2010 (“Def. Reply
Br.”), at 5.

Under the VCDR, while they are serving as
members of a diplomatic mission, diplomats enjoy broad
personal immunity from civil and criminal jurisdiction.
See VCDR, art. 31. The purpose of such broad personal
immunity is to avoid interference in the receiving State
with a diplomat’s service for his government. Article
39(2) of the VCDR recognizes that “[w]hen the functions
of a person enjoying privileges and immunities have
come to an end, such privileges and immunities shall
normally cease at the moment when he leaves the
country.” VCDR, art. 39(2). By extending a limited
continuing immunity only for “acts performed by such
a person in the exercise of his functions as a member of
the mission,” id., the VCDR preserves only those
aspects of the former diplomat’s immunity that pertain
to the sending State’s official actions. See Baoanan v.
Baja, 627 F. Supp. 2d 155, 162 (S.D.N.Y 2009). The
more limited immunity that subsists for diplomats after
they have departed the country accords with the
overarching purpose of the VCDR’s privileges and
immunities “not to benefit individuals but to ensure the
efficient performance of the functions of diplomatic
missions as representing States.” VCDR pmbl, cl. 4;
Baoanan, 627 F. Supp. 2d at 160-61; see also 767 Third
Ave. Assocs. v. Permanent Mission of the Republic of
Zaire, 988 F.2d 295, 300 (2d Cir. 1993) (“[M]odern
international law has adopted diplomatic immunity
under a theory of functional necessity.”). Accordingly, a
former diplomat does not enjoy residual immunity for
acts performed while serving as a member of the
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mission that pertain to his household or personal life,
and are only incidental to the performance of diplomatic
functions.

The Individual Defendants’ argument that Article
39(2) extends residual immunity to all acts “incident to”
a diplomat’s functions as a mission member, and
thereby covers the employment of Plaintiff in this case,
see Brief and Special Appendix for Defendants-
Appellants, dated December 9, 2009 (“Def. Opening
Br.”), at 16, 26; Def. Reply Br. at 16, would rewrite
Article 39(2) altogether. The plain language of Article
39(2) covers acts performed “in the exercise of ”
diplomatic functions, VCDR art. 39(2), not acts
“incident to . . . diplomatic functions,” Def. Reply Br. at
16, or “other acts . . . undertaken while serving as
diplomats that are incident to their diplomatic
mission,” id. at 18. To broaden the scope of residual
immunity as the Individual Defendants suggest would
eliminate the distinction between residual immunity
and the more comprehensive immunity enjoyed by
diplomats while serving as members of the mission.
Indeed, reading the residual immunity language in
Article 39(2) to cover acts “incident to” diplomatic
functions would negate the earlier provision in Article
39(2) that the broader immunity ceases when
diplomatic functions come to end.

Leading diplomatic law experts have confirmed the
limited scope of Article 39(2), explaining that acts “in
the exercise of . . . official functions are in law the acts
of the sending State. It has therefore always been the
case that the diplomat cannot at any time be sued in
respect of such acts since this would be indirectly to
implead the sending State.” Eileen Denza, Diplomatic
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Law: Commentary on the Vienna Convention on
Diplomatic Relations 439 (3d ed. 2008); see also Satow’s
Diplomatic Practice 139 (Sir Ivor Robert, ed., 6th ed.
2009) (“The immunity of a diplomatic agent for his
official acts—acts performed in the exercise of his
functions as a member of the mission—is on the other
hand unlimited in time. Immunity in regard to such
acts is not personal immunity of the diplomatic agent
but is in reality the immunity of the sending sovereign
State.”).

Given this distinction between the expansive
personal immunity of a current diplomat and the
limited immunity of a former diplomat, the district
court correctly rejected the Individual Defendants’
argument based on Article 31(1)(c) of the VCDR, which
creates a narrow exception to the immunity of a current
diplomat for commercial activity “outside his official
function.” See Swarna, 607 F. Supp. 2d at 520 n.12. The
Individual Defendants contend that those acts that
courts have held not to fall within the narrow exception
for commercial activity outside a sitting diplomat’s
“official functions,” such as the employment of a
domestic servant, should inform an analysis of acts
performed in the exercise of a former diplomat’s
“functions as a member of the mission” under Article
39(2). See Def. Opening Br. at 25, 27-32 (citing Sabbithi
v. Al Saleh, 605 F. Supp. 2d 122, 127-29 (D.D.C. 2009);
Gonzalez Paredes v. Vila, 479 F. Supp. 2d 187, 192
(D.D.C. 2007); Tabion v. Mufti, 73 F.3d 535, 537-39 (4th
Cir. 1996); Portugal v. Conclaves, 82 I.L.R. 115, 117
(1982) (Belg.)).

But the relevant inquiries under Article 31(1)(c) and
Article 39(2) are completely separate, and the text of
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each article must be examined in the context of the
purpose of the immunities provided in the VCDR. With
respect to Article 31(1)(c), the United States has
explained that, consistent with both the origins and the
purpose of the broad personal immunity of sitting
diplomats, “the term ‘commercial activity’ [in Article
31(1)(c)] did not encompass the . . . procurement of
goods and services needed in the diplomat’s daily life,
but rather focused on activities that were normally
inconsistent with a diplomat’s position.” Statement of
Interest of the United States of America (“Sabbithi
SOI”) at 11, submitted in Sabbithi, No. 07-cv-00115,
Docket No. 48 (D.D.C. July 22, 2008). In other words, in
the context of the broad personal immunity set forth in
Article 31, the limited commercial activity exception to
that immunity is narrow in scope. The Sabbithi court
agreed with the United States’ narrow interpretation of
Article 31(1)(c), as well as with the holdings in both
Tabion and Gonzalez Paredes; focusing its analysis on
the meaning of the term “commercial activity,” the
Sabbithi court concluded that “[h]iring household help
is incidental to the daily life of a diplomat and therefore
not commercial for purposes of the exception to the
Vienna Convention.” 605 F. Supp. 2d at 127.

By contrast, the proper analysis of residual
immunity for a former diplomat under Article 39(2) is
whether the act in question was performed within his
function as a member of the mission, i.e., whether, in
the context of the limited immunity of former
diplomats, it is an act that requires the protections of
Article 39(2) because it is an official act. See Baoanan,
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* The Individual Defendants cite dicta in Sabbithi
for the proposition that because the hiring of a domestic
servant is not a commercial activity within the meaning
of Article 31(1)(c), it is also an act performed in the
exercise of a former diplomat’s functions as a member
of the diplomatic mission. See 605 F. Supp. 2d at 130,
cited in Def. Opening Br. at 31. That portion of the
Sabbithi decision, however, subsequently was vacated.
See Sabbithi, No. 07-cv-00115, Minute Order (D.D.C.
Feb. 18, 2010).

627 F. Supp. 2d at 164.* There is a wide range of
activities that are both not commercial, for purposes of
the narrow exception to the broad personal immunity of
current diplomats, and simultaneously not official acts
entitled to residual immunity under Article 39(2) of the
VCDR. Conduct that clearly falls outside the scope of
the commercial activity exception in Article 31(1)(c)
includes engaging in “[o]rdinary contracts incidental to
life in the receiving State, such as the purchase of
goods, medical, legal or educational services, or
agreements to rent accommodation.” Denza at 305. But
it is precisely this type of unofficial conduct—conduct
incidental to the life of a diplomat and therefore
protected by the broad personal immunity provided
under Article 31—that is not “performed . . . in the
exercise of [a diplomat’s] function” under Article 39(2).
As the district court here noted, to conflate conduct that
is not commercial, and thus outside the narrow
exception under Article 31(1)(c), with residual
immunity under Article 39(2), would provide former
diplomats with essentially the same broad immunity
enjoyed by sitting diplomats. See Swarna, 607 F. Supp.
2d at 521.
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* For the convenience of the Court and the parties,
the Sofaer Declaration is reproduced in the Addendum
to this brief. 

B. The District Court’s Construction of Residual
Diplomatic Immunity Is Consistent With the
United States’ Longstanding Interpretation of
Article 39(2) of the VCDR, Which is Entitled to
Deference

The longstanding and consistent practice of the
United States is to interpret the scope of immunity
under Article 39(2) as a limited immunity for official
acts only.

As explained by the State Department’s Legal
Adviser in 1988, “[t]he United States Government has
consistently interpreted Article 39 of the VCDR to
permit the exercise of U.S. jurisdiction over persons
whose status as members of the diplomatic mission has
been terminated for acts they committed during the
period in which they enjoyed privileges and immunities,
except for acts performed in the exercise of the
functions as a member of the mission.” Declaration of
Abraham D. Sofaer, dated July 5, 1988 (“Sofaer Decl.”),
¶ 5 at 3, submitted in United States v. Guinand, 688 F.
Supp. 774 (D.D.C. 1988).* Those acts for which a former
diplomat retains immunity are “acts committed in the
course of official functions.” Id. ¶ 5, at 6.

Consistent with this view, the Department of State’s
standing guidance to foreign diplomatic missions,
issued in the form of a communication to the chiefs of
all diplomatic missions in the United States, states:
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* For the convenience of the Court and the parties,
this publication is reproduced in the Addendum to this
brief. 

[t]he Department wishes to remind the
missions that in any case involving
criminal activity no immunity exists
against the arrest and prosecution of a
person formerly entitled to privileges
and immunities who returns to the
United States following the termination
of his or her official duties, unless it
can be proved that the crime related to
the exercise of official functions.

Circular Diplomatic Note, Nov. 15, 1989, 2 FAM § 231,
Ex. 233.4 (emphasis added), available at http://
www.state.gov/documents/organization/84395.pdf.
Additional Department of State guidance advises that,
“[w]ith the exception of immunity for official acts
(which exists indefinitely), criminal immunity expires
upon termination of the diplomatic or consular tour of
the individual enjoying such immunity.” Department of
State, Diplomatic and Consular Immunity: Guidance
for Law Enforcement and Judicial Authorities 15
(1998).* Although these communications focus on
criminal immunity, as the district court correctly
recognized, Article 39(2) does not distinguish between
the residual immunity of former diplomats for criminal
and civil acts. Swarna, 607 F. Supp. 2d at 521.

This Court should afford “great weight” to the
Government’s longstanding interpretation of Article
39(2) of the VCDR. Abbott, 2010 WL 1946730, at *9;
accord Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S.
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176, 184-85 (1982); Kolovrat v. Oregon, 366 U.S. 187,
194 (1961); Mora, 524 F.3d at 188.

The limited body of case law that has developed
interpreting Article 39(2) is consistent with the district
court’s and the United States’ interpretation, which
limits residual immunity to official acts. Compare
Brzak v. United Nations, 597 F.3d 107, 113 (2d Cir.
2010) (finding residual immunity for former UN
officials for acts related to employment of plaintiff at
official diplomatic mission itself); Osman v. Annan, No.
07-837-CV-W (NKL), 2008 WL 2477535, at *1-2 (W.D.
Mo. June 16, 2008) (same); D’Cruz v. Annan, No. 05
Civ. 8918 (DC), 2005 WL 3527153, at *1 (S.D.N.Y. Dec.
22, 2005) (same); Knab v. Georgia, No. 97CV3118, 1998
WL 34067108, at *1 (D.D.C. May 29, 1998) (finding
residual immunity for former diplomat because
plaintiff ’s complaint conceded defendant “was acting in
his official capacity”); De Luca v. United Nations Org.,
841 F. Supp. 531, 534 (S.D.N.Y. 1994) (finding residual
immunity for former UN officials for acts related to
disbursement of plaintiff ’s employment benefits at UN),
with Baoanan, 627 F. Supp. 2d at 170 (finding no
residual immunity for former UN diplomat and his wife
for acts related to employment of domestic servant in
their home); In re Noboa, No. M19-111, 1995 WL
581713, at *3-4 (S.D.N.Y. Oct. 4, 1995) (finding no
residual immunity from service of subpoena requiring
testimony in estate litigation in which former diplomat
was participating as heir or legatee); Guinand, 688 F.
Supp. at 774 (finding no residual immunity for former
diplomat for distributing illegal narcotics).

Moreover, “[t]he United States Government’s
interpretation of the termination of immunity under
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* Although Kuwait’s brief to this Court takes, in
the context of this litigation, an expansive view of the
scope of residual immunity, its view is out of the
mainstream and inconsistent with the views of the
United States. 

the VCDR is . . . consistent with [the] practice of other
sovereign states, including [those] which are party to
the Vienna Convention.” Sofaer Decl. ¶ 8; see also
Denza at 439-44.* While the views of the United States
are entitled to great weight in interpreting a treaty, the
practice of other States Parties to the VCDR is also
instructive. See Abbott, 2010 WL 1946730, at *9 (“In
interpreting any treaty, the opinions of our sister
signatories are entitled to considerable weight.”)
(internal quotation marks omitted). The views of other
States Parties are also reflected in foreign case law
confirming the accepted distinction between the
continuing immunity of former diplomats for official
acts and the termination of immunity for unofficial
acts. See, e.g., Propend Finance Pty Ltd. v. Sing, [1997]
EWCA (Civ), 111 I.L.R. 611 (U.K.) (finding official
police work on behalf of Australian government to be
“in the exercise of [Australian police liaison’s] functions
as a member of the mission”); Zoernsch v. Waldock,
[1964] EWCA (Civ), 2 All E.R. 256 (U.K.) (“The English
cases show that in English law an envoy’s immunity
from suit and legal process in respect of acts done in his
private capacity endures only so long as he is en poste
. . . . Quite different considerations, however, apply to
acts done by him in his official capacity.”).
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* The ILC is a group of international law experts
operating under the auspices of the United Nations; in
1957 and 1958, before the eventual negotiation of the
VCDR, the ILC undertook a review of the law of
diplomatic intercourse and immunities. See Summary
Records of the Ninth Session, 23 April—28 June 1957,
[1957] 1 Y.B. Int’l L. Comm’n, U.N. Doc. A/CN.4/SER.A/
1957 (“1957 Summary Records”); Summary Records of
the Tenth Session, 28 April—4 July 1958, [1958] 1 Y.B.
Int’l L. Comm’n, U.N. Doc. A/CN.4/SER.A/1958.

C. The District Court’s Construction of Residual
Diplomatic Immunity Is Consistent With the
Customary International Law That Was
Codified in Article 39(2) of the VCDR

The district court’s interpretation of Article 39(2) as
affording a limited scope of residual diplomatic
immunity is also consistent with the customary
international law that preceded the VCDR and formed
the basis for the drafting of Article 39(2).

One of the primary tasks of the drafters of the
VCDR was to survey and reflect in a treaty existing
customary international law relating to diplomatic
intercourse and immunities. This task fell initially to
the International Law Commission (“ILC”), which
prepared a draft document that eventually formed the
basis for negotiation of the VCDR by the States
themselves.* Specifically, the ILC was to “undertake
the codification of the topic ‘[d]iplomatic intercourse
and immunities,’ ” in light of “existing principles and
rules and recognized practice.” G.A. Res. 685 (VII),
¶¶ 2, 5 (Dec. 5, 1952), available at http://www.un.org/
documents/ga/res/7/ares7.htm; see also 767 Third Ave.
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Assocs., 988 F.2d at 300 (the VCDR “codified
longstanding principles of customary international law
with respect to diplomatic relations”); Finzer v. Barry,
798 F.2d 1450, 1458 (D.C. Cir. 1986) (“ ‘[T]he 1961
Vienna Conference examined the articles in the light of
modern conditions, surveying the body of law and
practice which had developed over the years regarding
the rights, duties, and privileges of diplomatic
missions’. . . .”) (quoting Leonard Meeker, Legal Adviser
to the State Department, Hearing on the Vienna
Convention on Diplomatic Relations Before the
Subcomm. of the Senate Comm. on Foreign Relations,
89th Cong., 1st Sess., at 2 (1965)).

The customary international law rule on residual
diplomatic immunity, which was “clearly established”
at the time the VCDR was drafted, provided that even
when the act “on which the proceedings were based had
taken place during the subsistence of immunity[,] [it]
was no bar to subsequent proceedings so long as it was
of a private nature and not performed in the exercise of
diplomatic functions.” Denza at 434-35. As long ago as
1858, the Law Officers of the United Kingdom
confirmed that former diplomats enjoyed only a limited
residual immunity when it advised that a former
diplomat could not assert immunity except for those
acts done by him “within the scope of his duty, and
more especially if they were previously commanded or
subsequently sanctioned and approved by the
Government by which he was accredited.” 1 Lord
McNair, International Law Opinions 197 (1956). This
doctrine is also reflected in an 1895 Resolution of the
Institute of International Law, which stated that
“[i]mmunity continues after retirement from office
insofar as acts connected with the exercise of said
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* The non-governmental Institute of International
Law was founded in Belgium in 1873 by eleven
international lawyers and was created to contribute to
the development and promotion of international law.
See http://nobelprize.org/nobel_prizes/peace/laureates/
1904/international-law-history.html; http://www.idi-
iil.org/idiF/navig_historique.html. 

duties are concerned. As regards acts not connected
therewith, immunity may not be claimed except for so
long as the individual remains in office.” 1895
Resolution, art. 14, reprinted in 26 Am. J. Int’l L. 162,
164 (1932).*

The doctrine also appears in the 1932 Harvard
Research on Privileges and Immunities in a provision
that is remarkably similar to Article 39(2) of the VCDR:

Article 18—Non-Liability for Official
Acts

A receiving state shall not impose
liability on a person for an act done by
him in the performance of his functions
as a member of the mission or as a
member of  the administrative
personnel.
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* The Harvard Research in International Law was
initiated in 1929 to assist the League of Nations in its
efforts to codify international law. The Harvard
Research continued its work until 1940, with advisory
groups of leading American international law experts
producing several draft conventions on various
international law topics. John P. Grant & J. Craig
Barker, The Harvard Research: Genesis to Exodus and
Beyond, in The Harvard Research in International Law:
Contemporary Analysis and Appraisal 1, 7 (John P.
Grant & J. Craig Barker, eds., 2007).

26 Am. J. Int’l L. 97 (1932 Supp).* In this provision, the
“performance of [a diplomat’s] functions as a member of
the mission” is summarized in the article’s title as
“Official Acts.” The commentary to the Harvard
Research further explains this provision, noting that
“[d]uring the period of their official functions the
members of a mission are exempt from the jurisdiction
of the receiving state, both with respect to official and
private acts. . . . For acts performed in a private
capacity, however, they are subject to the law of the
receiving state, their immunity being merely from the
exercise of jurisdiction.” Id. at 98.

Case law regarding residual diplomatic immunity
predating the VCDR similarly supports an
interpretation of Article 39(2) that limits residual
diplomatic immunity to official acts. See, e.g., Arcaya v.
Paez, 145 F. Supp. 464, 472 (S.D.N.Y. 1956) (finding
that the former Consul General and current Alternate
Representative of Venezuela to the United Nations had
not committed alleged acts within the scope of his
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official authority such that “[i]f and when defendant
loses his status and the immunity that goes with it,
plaintiff ought to be allowed to proceed with his action”
for libel).

This view of residual diplomatic immunity was thus
well established in customary international law before
it was codified in the VCDR, and has been so described
by several respected international law scholars and
practitioners. See, e.g., Denza at 434, 439; Yoram
Dinstein, Diplomatic Immunity from Jurisdiction
Ratione Materiae, 15 Int’l Comp. L.Q. 76, 78 (1966);
Joan E. Donoghue, Perpetual Immunity for Former
Diplomats? A Response to “The Abisinito Affair: A
Restrictive Theory of Diplomatic Immunity?,” 27 Colum.
J. Transnat’l L. 615, 662 (1988-89).

D. The Individual Defendants’ Position That
Article 39(2) Encompasses Acts Other Than
Official Acts Lacks Support

The Individual Defendants’ principal argument in
support of their position that “residual immunity under
Article 39(2) is not limited to official acts imputable to
the sending state,” Def. Reply Br. at 5, is based on an
interpretation of the ILC’s discussions regarding the
provision that became Article 38 of the VCDR, not
Article 39. See 1957 Summary Records, 1 Y.B. Int’l L.
Comm’n at 98-103, 124-26. The Individual Defendants
argue that because the ILC used the phrase “official
acts” in Article 38 to describe the scope of immunity
enjoyed by diplomats who are citizens or nationals of
the receiving State, but used a different phrase, “acts
performed in the exercise of functions as a member of
the mission,” in Article 39(2) to describe the scope of
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immunity enjoyed by former diplomats, the immunity
described in Article 39(2) cannot also be limited to
official acts. See Def. Reply Br. at 8-13.

The Court should reject this argument. As explained
above, the text, context, and subsequent practice of the
United States and other States Parties, as well as
customary international law, make clear that residual
immunity under Article 39(2) is limited to official acts.

Furthermore, the drafting history of Article 38 does
not bear the interpretation urged by the Individual
Defendants. The initial ILC draft of the precursor to
Article 38 contained language similar to that in Article
39(2). See 1957 Summary Records, 1 Y.B. Int’l L.
Comm’n at 98. One member of the drafting committee
suggested using the phrase “public acts” to make clear
that the immunity would not cover the criminal
negligence of a diplomat who is also a national of the
receiving State, when that national is driving in his
own country (i.e., the receiving State). Id. at 99-100.
The suggested “public acts” language, however, was not
adopted. Id. at 110. Rather, in the next round, the
drafter without explanation changed the language of
Article 38 to “official acts legitimately performed in the
exercise of his functions.” Id. Later, that text was
further changed to “official acts performed in the
exercise of his functions.” Report of the Int’l Law
Comm’n Covering the Work of Its Tenth Session, [1958]
2 Y.B. Int’l L. Comm’n 102, U.N. Doc. A/CN.4/117.
Thus, there is little clarity garnered from the drafting
history of Article 38 with respect to the significance of
the inclusion of the phrase “official acts.”

While there is less discussion in the drafting history
of the precursor to Article 39, at the conclusion of the
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ILC’s discussion regarding the scope of residual
diplomatic immunity, the ILC Chairman “confirmed
that the Commission’s intention with regard to the
second sentence in paragraph 2 of the [residual
immunity] article was that immunity should subsist
indefinitely, since the acts concerned were not really
private acts at all but acts of the sending State.” 1957
Summary Records, 1 Y.B. Int’l L. Comm’n at 217. In
both articles, therefore, the history reflects an intent to
exclude private acts.

Accordingly, whatever the scope of immunity set
forth in Article 38—and it is not necessary for the Court
to determine the nuances of any possible differences in
the scope of immunities set forth in Articles 38 and 39
—the use of the phrase “official acts” in Article 38 does
not provide a legitimate basis for expanding the scope
of residual immunity in Article 39(2). The district
court’s construction of Article 39(2) as providing a
limited immunity that does not extend to private acts
comports with the text and context of the treaty, is
supported by the subsequent practice of the United
States and other States Parties, and is consistent with
the understanding of residual immunity under
customary international law predating and codified in
the VCDR.
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* The privileges and immunities set forth in the
VCDR are applicable to the Individual Defendants by
virtue of the Agreement Between the United Nations
and the United States Regarding the Headquarters of
the United Nations (“UN Headquarters Agreement”),
which provides that certain resident members of
diplomatic missions to the United Nations are entitled
to the same privileges and immunities in the United
States as are accorded diplomatic envoys to the United
States. See UN Headquarters Agreement, art. V,
§ 15(2), 12 Bevan 956, T.I.A.S. 1676; Ahmed v. Hoque,
No. 01 Civ. 7224 (DLC), 2002 WL 1964806, at *5
(S.D.N.Y. Aug. 23, 2002).

POINT II

THE INDIVIDUAL DEFENDANTS DO NOT ENJOY
RESIDUAL DIPLOMATIC IMMUNITY FROM

PLAINTIFF’S CLAIMS IN THIS CASE

A. The District Court Correctly Held That Al-
Awadi Is Not Entitled To Residual Diplomatic
Immunity From Plaintiff ’s Claims Under
Article 39(2)

The district court correctly held that Al-Awadi is not
entitled to residual diplomatic immunity from
Plaintiff ’s claims under Article 39(2) of the VCDR, as
his employment of Plaintiff as a personal domestic
servant was a private act, and not one performed in the
exercise of his diplomatic functions.* The district court,
accepting the facts as alleged in the complaint as true,
reasonably determined that Plaintiff ’s predominant
function was to provide personal services for the



23

Individual Defendants: cooking, cleaning, and taking
care of their children—tasks that are unrelated to a
diplomat’s official functions—for an average of
seventeen hours a day, seven days a week. See Swarna,
607 F. Supp. 2d at 513, 520.

Because she was hired as a live-in domestic
employee, Plaintiff ’s situation was markedly different
from that of the plaintiffs in Brzak, who were employed
at the United Nations itself by the office of the United
Nations High Commissioner for Refugees, and were
subordinates of the defendants. Compare id. at 512-13,
with Brzak, 597 F.3d at 110. In Brzak, this Court held
that the defendants were entitled to residual immunity
because the allegations in that case involved
“management of the office in which the plaintiffs
worked” and “personnel management decisions falling
within the ambit of the defendants’ professional
responsibilities.” Brzak, 597 F.3d at 113. By contrast,
as the district court reasonably concluded, the
allegations here concern the employment of a domestic
servant, whose functions were principally to provide
personal services to the Individual Defendants. See
Swarna, 607 F. Supp. 2d at 520 (noting Plaintiff was
Al-Awadi’s “domestic servant, hired to work in his
private home, tending to his family’s personal
affair[s]”). As such, Al-Awadi’s employment of Plaintiff
did not fall within his professional responsibilities as a
Kuwaiti diplomat.

The Individual Defendants focus on Plaintiff ’s
allegations that she cooked for official and semi-official
functions of the Kuwaiti Mission, see Complaint ¶ 50,
and assert that the diplomatic receptions in their home
for which Plaintiff provided assistance were held in the
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* Article 3 sets forth examples of the “functions of
a diplomatic mission,” including “(e) [p]romoting
friendly relations between the sending State and the
receiving State, and developing their economic, cultural
and scientific relations.” VCDR art. 3(1)(e).

course of “promoting friendly relations,” which is one of
the functions of a diplomatic mission as established in
Article 3 of the VCDR. See Def. Opening Br. at 26;
VCDR art. 3(1)(e).* The district court reasonably
concluded, however, that Plaintiff ’s services on these
occasions were a “tangential benefit” that “did not make
her an employee of the mission, and did not make Al-
Awadi’s act of employing her in law the act of the
sending State.” Swarna, 607 F. Supp. 2d at 520
(internal quotation marks omitted).

The district court’s reasoning was adopted by
another district court in this Circuit in a similar case,
Baoanan v. Baja, also brought by a former domestic
servant against the former diplomats who had
employed her. The Baoanan court noted that the
plaintiff ’s allegation that she, similar to Plaintiff in this
case, “prepared for and cleaned up after [the
defendants’] weekly parties at the Philippine Mission”
did not “transform her employment into an official act.”
627 F. Supp. 2d at 168. Quoting Swarna, the Baoanan
court agreed that any “tangential benefit to the
[Philippine] Mission did not make [the plaintiff] an
employee of the mission” because there was “no
indication that [the defendants’] assignment of a
private domestic worker to clean up after those parties
[was] demanded by his diplomatic function.” Id.
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The district court’s conclusion also is supported by
a similar case in the Ninth Circuit, in which the court
held that the Consul General of the Republic of Korea
and his wife were not entitled to immunity from labor
law claims in connection with their employment of a
domestic servant, even though the servant also spent
some time cooking and serving at official events held at
the Consul General’s home. See Park v. Shin, 313 F.3d
1138, 1143 (9th Cir. 2002). Like the residual immunity
of former diplomats, consular officers and employees
are entitled to immunity for acts “performed in the
exercise of consular functions.” Vienna Convention on
Consular Relations (“VCCR”), art. 43(1), Apr. 24, 1963,
21 U.S.T. 77, T.I.A.S. No. 6820. Courts have interpreted
this provision as affording immunity for official
consular acts only. See, e.g., Ford v. Clement, 834 F.
Supp. 72, 75 (S.D.N.Y. 1993) (“[A] consular officer . . .
must . . . plead and prove immunity on the ground that
the act or omission underlying the process was in the
performance of his official functions.”) (quoting Koeppel
& Koeppel v. Federal Republic of Nigeria, 704 F. Supp.
521, 522 (S.D.N.Y. 1989)).

In Park v. Shin, the court rejected arguments
virtually identical to those advanced here by the
Individual Defendants. The plaintiff in Park worked in
the defendants’ home “cooking, cleaning, performing
other household duties, and taking care of Defendants’
three children.” 313 F.3d at 1141. In addition, as
alleged in this case, the “[p]laintiff ’s duties . . . included
preparing and serving food when [the defendants]
entertained guests on behalf of the Korean Consulate at
the [defendants’] home.” Id. The plaintiff alleged that
“it was customary for the Shins to entertain at their
home” because “[t]he Korean Consulate . . . does not
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have an area in which to entertain guests.” Id. The
defendants argued that their employment of the
plaintiff was a consular function both because the
plaintiff provided services at official consular events in
the defendants’ home, and because the Consul General
“could not fulfill his other functions as a consular officer
effectively if he were required to cook, clean, take care
of his children, and perform the other services that
Plaintiff provided for [his] family.” Id. at 1142.

The Ninth Circuit rejected this argument noting
that the plaintiff ’s salary was paid by the defendants
and that “the bulk of Plaintiff ’s time” was spent not on
consular events but on cooking, cleaning, and caring for
the defendants’ children. Id. at 1143. The court
concluded that any services the plaintiff provided to the
Consulate were “incidental to her regular employment
as [the defendants’] personal domestic servant,” id., and
“insufficient to make the hiring and supervision of
Plaintiff a consular function,” id. at 1142. The court
therefore held that the defendants were not entitled to
immunity. Id. at 1143.

Similarly here, the district court reasonably
determined that Plaintiff was a personal employee of
the Individual Defendants who was hired to tend to the
Individual Defendants’ personal affairs, rather than to
assist with diplomatic events. Swarna, 607 F. Supp. 2d
at 520. As in Park, any incidental responsibilities that
Plaintiff may have had in connection with official
functions of the Kuwaiti Mission to the United Nations
did not transform the Individual Defendants’ act of
employing Plaintiff into one that was “in law the act of
the sending State.” Id.
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* Employees of a diplomatic mission itself are
issued a different category of visa. See 22 C.F.R.
§ 41.22(a)(1). 

Plaintiff ’s allegations regarding her visa status
confirm the district’s court conclusion that the
Individual Defendants’ employment of Plaintiff as a
personal employee was a private act. Plaintiff alleges
that she was issued a G-5 visa to work for the
Individual Defendants in the United States. Complaint
¶ 22. Under the Immigration and Nationality Act and
Department of State regulations, G-5 visas are issued
only to the attendant, servant or personal employee of
representatives to or officers and employees of
international organizations such as the United Nations.
See 8 U.S.C. § 1101(a)(15)(G); id. § 1201(a)(1)(B); 22
C.F.R. §§ 41.21(a)(4), 41.27(c)(xiii). Department of State
regulations require evidence of an employer-employee
relationship between the individual diplomat and the
domestic servant, in which the domestic servant is paid
from the private funds of the diplomat, to establish
eligibility for such a visa. See 22 C.F.R. § 41.21(a)(4); 9
FAM § 41.21 N6.1, “Aliens Entitled to A-3, G-5 or
NATO-7 Classification” (CT:VISA-1389; 01-07-2010),
available at http://www.state.gov/documents/
organization/87174.pdf.* The issuance of a G-5 visa to
an individual based on the employer’s representation
that the individual will be employed as a personal
domestic servant and paid out of a diplomat’s private
funds thus indicates that employment of the visa holder
is in fact a private act. Baoanan, 627 F. Supp. 2d at
167-68; see also Park, 313 F.3d at 1142-43 (A-3 visas,
analogous to G-5 visas, “are issued only for personal
employees of consular officers”).
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The district court’s determination that the hiring of
a domestic servant is a private act not entitled to
residual diplomatic immunity also is consistent with
United States’ practice with respect to its own
diplomats. The Department of State generally would
not assert residual diplomatic immunity on behalf of an
American diplomat sued by a former household servant
who had been brought into the receiving State by virtue
of a personal employment relationship, nor would the
Department of Justice provide representation to a
United States diplomat under such circumstances. See
2 FAM § 512, “Legal Representation of Departmental
Employees by the Department of Justice,” available at
http://www.state.gov/documents/organization/
84420.pdf. This would be true even if the servant
occasionally worked at diplomatic functions in the
diplomat’s home. The Department of State regards such
individuals to be personal employees engaged in
domestic duties to support the diplomat and his or her
family, and the employment of such individuals
generally is not “an act performed by such a person in
the exercise of his functions as a member of the
mission.” VCDR art. 39(2).

B. The District Court Correctly Held That Al-
Shaitan Is Not Entitled To Residual
Diplomatic Immunity From Plaintiff ’s Claims
Under Article 39(2)

The district court correctly held that Al-Shaitan, as
the spouse of a former diplomat, is not entitled to
residual diplomatic immunity from Plaintiff ’s claims
under Article 39(2) of the VCDR. During the period
when Al-Shaitan was accredited by the State of Kuwait
to the United Nations as Al-Awadi’s spouse, she enjoyed
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the same broad privileges and immunities as Al-Awadi.
See id. art. 37(1) (providing same personal immunity to
family members of diplomats as to diplomats
themselves during period of accreditation). Unlike Al-
Awadi, however, Al-Shaitan was never a member of the
Kuwait Mission. Accordingly, Al-Shaitan could not have
conducted any acts under Article 39(2) “as a member of
the mission,” and her immunity does not continue to
subsist. Thus, Al-Shaitan enjoys no residual immunity
from the civil jurisdiction of the United States. See
VCDR, art. 39(2); Baoanan, 627 F. Supp. 2d at 170-71.

CONCLUSION

The Court should affirm the judgment of the
district court that the Individual Defendants are
not entitled to residual diplomatic immunity from
Plaintiff ’s claims.
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