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BRIEF FOR THE UNITED STATES OF AMERICA AS
AMICUS CURIAE IN SUPPORT OF AFFIRMANCE

Preliminary Statement

Pursuant to Rule 29(a) of the Federal Rules of
Appellate Procedure and at the invitation of the Court,
the United States respectfully submits this brief as
amicus curiae in support of affirmance of the district
court’s judgment with respect to defendants-appellants.

Plaintiff-appellee (“Plaintiff”), a former domestic
servant, filed suit against Kuwaiti diplomat Badar Al-
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Awadi (“Al-Awadi”), his wife Halal Muhammed Al-
Shaitan (“Al-Shaitan”), and the State of Kuwait,
claiming violations of the Alien Tort Claims Act and
New York state labor law based on alleged slavery and
slavery-like practices. Defendants-appellants Al-Awadi
and Al-Shaitan (collectively, the “Individual
Defendants”) appeal the March 20, 2009, order of the
United States District Court for the Southern District
of New York (Hon. P. Kevin Castel, J.), granting a
default judgment against them. The district court
rejected the Individual Defendants’ claim that they are
immune from suit under Article 39(2) of the Vienna
Convention on Diplomatic Relations, Apr. 18, 1961, 23
U.S.T. 3227, 500 U.N.T.S. 95 (“Vienna Convention” or
“VCDR”), based on Al-Awadi’s position as a diplomat
formerly posted to the Permanent Mission of Kuwait to
the United Nations. Plaintiff also cross-appeals the
district court’s dismissal of her claims against the State
of Kuwait based on sovereign immunity.

The United States has a significant interest in
ensuring the proper interpretation of the Vienna
Convention, to which it is a party, because the VCDR
affects the treatment of the United States’ own
diplomats abroad and, more broadly, the conduct of the
foreign relations of the United States. In accordance
with the text and purpose of the Vienna Convention,
which sets forth the privileges and immunities to be
accorded diplomats and their families while posted
abroad, the United States’ longstanding position is that
a former diplomat enjoys residual diplomatic immunity
under Article 39(2) of the VCDR only for those acts
performed in the exercise of his diplomatic functions.
The Department of State interprets the scope of this
immunity as limited to official acts performed as a
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diplomat.* The Department of State’s interpretation of
Article 39(2), which is entitled to deference, is rooted in
the customary international law of diplomatic
immunities, which was codified by the VCDR.

Because Al-Awadi’s employment of Plaintiff as a
personal domestic servant was not an official act
performed in the exercise of his diplomatic functions for
Kuwait, the district court correctly held that Al-Awadi
is not entitled to residual diplomatic immunity from
Plaintiff’s claims. Because Al-Shaitan, as Al-Awadi’s
spouse, did not hold a position at the Kuwait Mission to
the United Nations, her employment of Plaintiff could
not be an official act, and the district court correctly
held that she is not entitled to residual diplomatic
immunity. The United States takes no position on the
district court’s dismissal of Plaintiff’s claims against
the State of Kuwait.

* In this brief, the terms “official acts” and “acts of
the sending State” refer solely to acts performed by an
individual within the official functions of a diplomatic
mission, as defined by Article 3(1) of the VCDR. This
brief takes no position on the meaning of these terms in
other immunity regimes.



ARGUMENT
POINT |

FORMER DIPLOMATS ENJOY RESIDUAL
DIPLOMATIC IMMUNITY UNDER ARTICLE 39(2) OF
THE VCDR ONLY FOR THOSE ACTS PERFORMED
WITHIN THEIR DIPLOMATIC FUNCTIONS

The Vienna Convention is a multilateral treaty that
sets forth, inter alia, the privileges and immunities to
be accorded to diplomatic agents and their family
members while posted abroad. Article 39 of the VCDR
addresses the duration of privileges and immunities for
diplomats. See VCDR art. 39. Specifically, Article 39(2)
establishes that a diplomat loses his diplomatic
privileges and immunities when he leaves his
diplomatic post, except with respect to “acts performed
by such a person in the exercise of his functions as a
member of the mission.” Id. art. 39(2).

The district court correctly held that the residual
immunity of former diplomats under Article 39(2) of the
VCDR “applies to a former diplomatic agent’s official
acts but not private acts.” Swarna v. Al-Awadi, 607 F.
Supp. 2d. 509, 519 (S.D.N.Y 2009). This interpretation
1s consistent with the text and purpose of Article 39(2),
and comports with the United States’ longstanding
interpretation of the provision, which is “entitled to
great weight.” Abbott v. Abbott, __ U.S.__, No. 08-645,
2010 WL 1946730, at *9 (U.S. May 17, 2010). The
district court’s construction is also consistent with
customary international law norms that were codified
in the VCDR. The Individual Defendants’ argument
that Article 39(2) affords broad residual immunity for
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unofficial acts incident to diplomatic functions lacks
support, would improperly expand the scope of residual
diplomatic immunity, and was correctly rejected by the
district court.

A. The District Court’s Holding That Residual
Diplomatic Immunity Is Limited to Immunity
for Official Acts Is Consistent With the Text of
the VCDR in Light of Its Purpose

Under established rules of treaty interpretation,
courts look first to the “ordinary meaning to be given to
the terms of the treaty in their context and in the light
of [the treaty’s] object and purpose.” Vienna Convention
on the Law of Treaties (“VCLT”), art. 31(1), May 23,
1969, 1155 U.N.T.S. 331;* accord Abbott, 2010 WL
1946730, at *6; Mora v. New York, 524 F.3d 183, 194
(2d Cir. 2008). In evaluating the purpose and object of
a treaty, the preamble “provides valuable context for
understanding the terms of a treaty.” Mora, 524 F.3d at
196; VCLT, art. 31(2).

The district court’s construction of Article 39(2) as
limited to official acts 1s consistent with both the plain
language of Article 39(2) and the VCDR’s preamble,
which provides the context and rationale for residual
immunity. This Court therefore should reject the
Individual Defendants’ argument that “residual
immunity under Article 39(2) is not limited to official

*  Although the United States has not ratified the
VCLT, the United States generally recognizes the
Convention as an authoritative guide to treaty
interpretation. See, e.g., Fujitsu Ltd. v. Federal Express
Corp., 247 F.3d 423, 433 (2d Cir. 2001).



6

acts imputable to the sending state.” Response and
Reply Brief for Defendants-Appellants and Defendant-
Cross-Appellee, dated March 24, 2010 (“Def. Reply
Br.”), at 5.

Under the VCDR, while they are serving as
members of a diplomatic mission, diplomats enjoy broad
personal immunity from civil and criminal jurisdiction.
See VCDR, art. 31. The purpose of such broad personal
Immunity is to avoid interference in the receiving State
with a diplomat’s service for his government. Article
39(2) of the VCDR recognizes that “[w]hen the functions
of a person enjoying privileges and immunities have
come to an end, such privileges and immunities shall
normally cease at the moment when he leaves the
country.” VCDR, art. 39(2). By extending a limited
continuing immunity only for “acts performed by such
a person in the exercise of his functions as a member of
the mission,” id., the VCDR preserves only those
aspects of the former diplomat’s immunity that pertain
to the sending State’s official actions. See Baoanan v.
Baja, 627 F. Supp. 2d 155, 162 (S.D.N.Y 2009). The
more limited immunity that subsists for diplomats after
they have departed the country accords with the
overarching purpose of the VCDR’s privileges and
immunities “not to benefit individuals but to ensure the
efficient performance of the functions of diplomatic
missions as representing States.” VCDR pmbl, cl. 4;
Baoanan, 627 F. Supp. 2d at 160-61; see also 767 Third
Ave. Assocs. v. Permanent Mission of the Republic of
Zaire, 988 F.2d 295, 300 (2d Cir. 1993) (“[M]odern
international law has adopted diplomatic immunity
under a theory of functional necessity.”). Accordingly, a
former diplomat does not enjoy residual immunity for
acts performed while serving as a member of the
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mission that pertain to his household or personal life,
and are only incidental to the performance of diplomatic
functions.

The Individual Defendants’ argument that Article
39(2) extends residual immunity to all acts “incident to”
a diplomat’s functions as a mission member, and
thereby covers the employment of Plaintiff in this case,
see Brief and Special Appendix for Defendants-
Appellants, dated December 9, 2009 (“Def. Opening
Br.”), at 16, 26; Def. Reply Br. at 16, would rewrite
Article 39(2) altogether. The plain language of Article
39(2) covers acts performed “in the exercise of”
diplomatic functions, VCDR art. 39(2), not acts
“incident to . . . diplomatic functions,” Def. Reply Br. at
16, or “other acts . . . undertaken while serving as
diplomats that are incident to their diplomatic
mission,” id. at 18. To broaden the scope of residual
immunity as the Individual Defendants suggest would
eliminate the distinction between residual immunity
and the more comprehensive immunity enjoyed by
diplomats while serving as members of the mission.
Indeed, reading the residual immunity language in
Article 39(2) to cover acts “incident to” diplomatic
functions would negate the earlier provision in Article
39(2) that the broader immunity ceases when
diplomatic functions come to end.

Leading diplomatic law experts have confirmed the
limited scope of Article 39(2), explaining that acts “in
the exercise of . . . official functions are in law the acts
of the sending State. It has therefore always been the
case that the diplomat cannot at any time be sued in
respect of such acts since this would be indirectly to
implead the sending State.” Eileen Denza, Diplomatic
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Law: Commentary on the Vienna Convention on
Diplomatic Relations 439 (3d ed. 2008); see also Satow’s
Diplomatic Practice 139 (Sir Ivor Robert, ed., 6th ed.
2009) (“The immunity of a diplomatic agent for his
official acts—acts performed in the exercise of his
functions as a member of the mission—is on the other
hand unlimited in time. Immunity in regard to such
acts is not personal immunity of the diplomatic agent
but is in reality the immunity of the sending sovereign
State.”).

Given this distinction between the expansive
personal immunity of a current diplomat and the
limited immunity of a former diplomat, the district
court correctly rejected the Individual Defendants’
argument based on Article 31(1)(c) of the VCDR, which
creates a narrow exception to the immunity of a current
diplomat for commercial activity “outside his official
function.” See Swarna, 607 F. Supp. 2d at 520 n.12. The
Individual Defendants contend that those acts that
courts have held not to fall within the narrow exception
for commercial activity outside a sitting diplomat’s
“official functions,” such as the employment of a
domestic servant, should inform an analysis of acts
performed in the exercise of a former diplomat’s
“functions as a member of the mission” under Article
39(2). See Def. Opening Br. at 25, 27-32 (citing Sabbithi
v. Al Saleh, 605 F. Supp. 2d 122, 127-29 (D.D.C. 2009);
Gonzalez Paredes v. Vila, 479 F. Supp. 2d 187, 192
(D.D.C. 2007); Tabion v. Mufti, 73 F.3d 535, 537-39 (4th
Cir. 1996); Portugal v. Conclaves, 82 1.LL.R. 115, 117
(1982) (Belg.)).

But the relevant inquiries under Article 31(1)(c) and
Article 39(2) are completely separate, and the text of
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each article must be examined in the context of the
purpose of the immunities provided in the VCDR. With
respect to Article 31(1)(c), the United States has
explained that, consistent with both the origins and the
purpose of the broad personal immunity of sitting
diplomats, “the term ‘commercial activity’ [in Article
31(1)(c)] did not encompass the . . . procurement of
goods and services needed in the diplomat’s daily life,
but rather focused on activities that were normally
inconsistent with a diplomat’s position.” Statement of
Interest of the United States of America (“Sabbithi
SOI”) at 11, submitted in Sabbithi, No. 07-cv-00115,
Docket No. 48 (D.D.C. July 22, 2008). In other words, in
the context of the broad personal immunity set forth in
Article 31, the limited commercial activity exception to
that immunity is narrow in scope. The Sabbithi court
agreed with the United States’ narrow interpretation of
Article 31(1)(c), as well as with the holdings in both
Tabion and Gonzalez Paredes; focusing its analysis on
the meaning of the term “commercial activity,” the
Sabbithi court concluded that “[h]iring household help
is incidental to the daily life of a diplomat and therefore
not commercial for purposes of the exception to the
Vienna Convention.” 605 F. Supp. 2d at 127.

By contrast, the proper analysis of residual
immunity for a former diplomat under Article 39(2) is
whether the act in question was performed within his
function as a member of the mission, i.e., whether, in
the context of the limited immunity of former
diplomats, it is an act that requires the protections of
Article 39(2) because it is an official act. See Baoanan,
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627 F. Supp. 2d at 164.* There is a wide range of
activities that are both not commercial, for purposes of
the narrow exception to the broad personal immunity of
current diplomats, and simultaneously not official acts
entitled to residual immunity under Article 39(2) of the
VCDR. Conduct that clearly falls outside the scope of
the commercial activity exception in Article 31(1)(c)
includes engaging in “[o]rdinary contracts incidental to
life in the receiving State, such as the purchase of
goods, medical, legal or educational services, or
agreements to rent accommodation.” Denza at 305. But
it is precisely this type of unofficial conduct—conduct
incidental to the life of a diplomat and therefore
protected by the broad personal immunity provided
under Article 31—that is not “performed . . . in the
exercise of [a diplomat’s] function” under Article 39(2).
As the district court here noted, to conflate conduct that
1s not commercial, and thus outside the narrow
exception under Article 31(1)(c), with residual
immunity under Article 39(2), would provide former
diplomats with essentially the same broad immunity
enjoyed by sitting diplomats. See Swarna, 607 F. Supp.
2d at 521.

* The Individual Defendants cite dicta in Sabbithi
for the proposition that because the hiring of a domestic
servant is not a commercial activity within the meaning
of Article 31(1)(c), it is also an act performed in the
exercise of a former diplomat’s functions as a member
of the diplomatic mission. See 605 F. Supp. 2d at 130,
cited in Def. Opening Br. at 31. That portion of the
Sabbithi decision, however, subsequently was vacated.
See Sabbithi, No. 07-cv-00115, Minute Order (D.D.C.
Feb. 18, 2010).
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B. The District Court’s Construction of Residual
Diplomatic Immunity Is Consistent With the
United States’ Longstanding Interpretation of
Article 39(2) of the VCDR, Which is Entitled to
Deference

The longstanding and consistent practice of the
United States is to interpret the scope of immunity
under Article 39(2) as a limited immunity for official
acts only.

As explained by the State Department’s Legal
Adviser in 1988, “[t]he United States Government has
consistently interpreted Article 39 of the VCDR to
permit the exercise of U.S. jurisdiction over persons
whose status as members of the diplomatic mission has
been terminated for acts they committed during the
period in which they enjoyed privileges and immunities,
except for acts performed in the exercise of the
functions as a member of the mission.” Declaration of
Abraham D. Sofaer, dated July 5, 1988 (“Sofaer Decl.”),
9 5 at 3, submitted in United States v. Guinand, 688 F.
Supp. 774 (D.D.C. 1988).* Those acts for which a former
diplomat retains immunity are “acts committed in the
course of official functions.” Id. § 5, at 6.

Consistent with this view, the Department of State’s
standing guidance to foreign diplomatic missions,
issued in the form of a communication to the chiefs of
all diplomatic missions in the United States, states:

* For the convenience of the Court and the parties,

the Sofaer Declaration is reproduced in the Addendum
to this brief.
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[t]he Department wishes to remind the
missions that in any case involving
criminal activity no immunity exists
against the arrest and prosecution of a
person formerly entitled to privileges
and immunities who returns to the
United States following the termination
of his or her official duties, unless it
can be proved that the crime related to
the exercise of official functions.

Circular Diplomatic Note, Nov. 15, 1989, 2 FAM § 231,
Ex. 233.4 (emphasis added), available at http://
www.state.gov/documents/organization/84395.pdf.
Additional Department of State guidance advises that,
“[w]ith the exception of immunity for official acts
(which exists indefinitely), criminal immunity expires
upon termination of the diplomatic or consular tour of
the individual enjoying such immunity.” Department of
State, Diplomatic and Consular Immunity: Guidance
for Law Enforcement and Judicial Authorities 15
(1998).* Although these communications focus on
criminal immunity, as the district court correctly
recognized, Article 39(2) does not distinguish between
the residual immunity of former diplomats for criminal
and civil acts. Swarna, 607 F. Supp. 2d at 521.

This Court should afford “great weight” to the
Government’s longstanding interpretation of Article
39(2) of the VCDR. Abbott, 2010 WL 1946730, at *9;
accord Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S.

* For the convenience of the Court and the parties,

this publication is reproduced in the Addendum to this
brief.
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176, 184-85 (1982); Kolovrat v. Oregon, 366 U.S. 187,
194 (1961); Mora, 524 F.3d at 188.

The limited body of case law that has developed
interpreting Article 39(2) is consistent with the district
court’s and the United States’ interpretation, which
limits residual immunity to official acts. Compare
Brzak v. United Nations, 597 F.3d 107, 113 (2d Cir.
2010) (finding residual immunity for former UN
officials for acts related to employment of plaintiff at
official diplomatic mission itself); Osman v. Annan, No.
07-837-CV-W (NKL), 2008 WL 2477535, at *1-2 (W.D.
Mo. June 16, 2008) (same); D’Cruz v. Annan, No. 05
Civ. 8918 (DC), 2005 WL 3527153, at *1 (S.D.N.Y. Dec.
22, 2005) (same); Knab v. Georgia, No. 97CV3118, 1998
WL 34067108, at *1 (D.D.C. May 29, 1998) (finding
residual immunity for former diplomat because
plaintiff’s complaint conceded defendant “was acting in
his official capacity”); De Luca v. United Nations Org.,
841 F. Supp. 531, 534 (S.D.N.Y. 1994) (finding residual
immunity for former UN officials for acts related to
disbursement of plaintiff’s employment benefits at UN),
with Baoanan, 627 F. Supp. 2d at 170 (finding no
residual immunity for former UN diplomat and his wife
for acts related to employment of domestic servant in
their home); In re Noboa, No. M19-111, 1995 WL
581713, at *3-4 (S.D.N.Y. Oct. 4, 1995) (finding no
residual immunity from service of subpoena requiring
testimony in estate litigation in which former diplomat
was participating as heir or legatee); Guinand, 688 F.
Supp. at 774 (finding no residual immunity for former
diplomat for distributing illegal narcotics).

Moreover, “[tlhe United States Government’s
interpretation of the termination of immunity under
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the VCDR is . . . consistent with [the] practice of other
sovereign states, including [those] which are party to
the Vienna Convention.” Sofaer Decl.  8; see also
Denza at 439-44.* While the views of the United States
are entitled to great weight in interpreting a treaty, the
practice of other States Parties to the VCDR is also
mstructive. See Abbott, 2010 WL 1946730, at *9 (“In
interpreting any treaty, the opinions of our sister
signatories are entitled to considerable weight.”)
(internal quotation marks omitted). The views of other
States Parties are also reflected in foreign case law
confirming the accepted distinction between the
continuing immunity of former diplomats for official
acts and the termination of immunity for unofficial
acts. See, e.g., Propend Finance Pty Ltd. v. Sing, [1997]
EWCA (Civ), 111 LL.R. 611 (U.K.) (finding official
police work on behalf of Australian government to be
“In the exercise of [Australian police liaison’s] functions
as a member of the mission”); Zoernsch v. Waldock,
[1964] EWCA (Civ), 2 All E.R. 256 (U.K.) (“The English
cases show that in English law an envoy’s immunity
from suit and legal process in respect of acts done in his
private capacity endures only so long as he is en poste
.. .. Quite different considerations, however, apply to
acts done by him in his official capacity.”).

*  Although Kuwait’s brief to this Court takes, in
the context of this litigation, an expansive view of the
scope of residual immunity, its view is out of the
mainstream and inconsistent with the views of the
United States.
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C. The District Court’s Construction of Residual
Diplomatic Immunity Is Consistent With the
Customary International Law That Was
Codified in Article 39(2) of the VCDR

The district court’s interpretation of Article 39(2) as
affording a limited scope of residual diplomatic
Immunity 1s also consistent with the customary
international law that preceded the VCDR and formed
the basis for the drafting of Article 39(2).

One of the primary tasks of the drafters of the
VCDR was to survey and reflect in a treaty existing
customary international law relating to diplomatic
intercourse and immunities. This task fell initially to
the International Law Commission (“ILC”), which
prepared a draft document that eventually formed the
basis for negotiation of the VCDR by the States
themselves.* Specifically, the ILC was to “undertake
the codification of the topic ‘[d]iplomatic intercourse
and immunities,”” in light of “existing principles and
rules and recognized practice.” G.A. Res. 685 (VII),
19 2, 5 (Dec. 5, 1952), available at http://www.un.org/
documents/ga/res/7/ares7.htm; see also 767 Third Ave.

* The ILC is a group of international law experts

operating under the auspices of the United Nations; in
1957 and 1958, before the eventual negotiation of the
VCDR, the ILC undertook a review of the law of
diplomatic intercourse and immunities. See Summary
Records of the Ninth Session, 23 April—28 June 1957,
[1957] 1 Y.B. Int’l1 L. Comm’n, U.N. Doc. A/CN.4/SER.A/
1957 (“1957 Summary Records”); Summary Records of
the Tenth Session, 28 April—4 July 1958, [1958] 1 Y.B.
Int’l L. Comm’n, U.N. Doc. A/CN.4/SER.A/1958.
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Assocs., 988 F.2d at 300 (the VCDR “codified
longstanding principles of customary international law
with respect to diplomatic relations”); Finzer v. Barry,
798 F.2d 1450, 1458 (D.C. Cir. 1986) (“‘[TThe 1961
Vienna Conference examined the articles in the light of
modern conditions, surveying the body of law and
practice which had developed over the years regarding
the rights, duties, and privileges of diplomatic
missions’....”) (quoting Leonard Meeker, Legal Adviser
to the State Department, Hearing on the Vienna
Convention on Diplomatic Relations Before the
Subcomm. of the Senate Comm. on Foreign Relations,
89th Cong., 1st Sess., at 2 (1965)).

The customary international law rule on residual
diplomatic immunity, which was “clearly established”
at the time the VCDR was drafted, provided that even
when the act “on which the proceedings were based had
taken place during the subsistence of immunity/[,] [it]
was no bar to subsequent proceedings so long as it was
of a private nature and not performed in the exercise of
diplomatic functions.” Denza at 434-35. As long ago as
1858, the Law Officers of the United Kingdom
confirmed that former diplomats enjoyed only a limited
residual immunity when it advised that a former
diplomat could not assert immunity except for those
acts done by him “within the scope of his duty, and
more especially if they were previously commanded or
subsequently sanctioned and approved by the
Government by which he was accredited.” 1 Lord
McNair, International Law Opinions 197 (1956). This
doctrine is also reflected in an 1895 Resolution of the
Institute of International Law, which stated that
“[ijmmunity continues after retirement from office
insofar as acts connected with the exercise of said
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duties are concerned. As regards acts not connected
therewith, immunity may not be claimed except for so
long as the individual remains in office.” 1895
Resolution, art. 14, reprinted in 26 Am. J. Int’l L. 162,
164 (1932).*

The doctrine also appears in the 1932 Harvard
Research on Privileges and Immunities in a provision
that is remarkably similar to Article 39(2) of the VCDR:

Article 18—Non-Liability for Official
Acts

A receiving state shall not impose
liability on a person for an act done by
him in the performance of his functions
as a member of the mission or as a
member of the administrative
personnel.

* Thenon-governmental Institute of International

Law was founded in Belgium in 1873 by eleven
international lawyers and was created to contribute to
the development and promotion of international law.
See http://nobelprize.org/nobel_prizes/peace/laureates/
1904/international-law-history.html; http:/www.idi-
11l.org/idiF/navig_historique.html.
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26 Am. J. Int’l L. 97 (1932 Supp).* In this provision, the
“performance of [a diplomat’s] functions as a member of
the mission” is summarized in the article’s title as
“Official Acts.” The commentary to the Harvard
Research further explains this provision, noting that
“[dJuring the period of their official functions the
members of a mission are exempt from the jurisdiction
of the receiving state, both with respect to official and
private acts. . . . For acts performed in a private
capacity, however, they are subject to the law of the
receiving state, their immunity being merely from the
exercise of jurisdiction.” Id. at 98.

Case law regarding residual diplomatic immunity
predating the VCDR similarly supports an
interpretation of Article 39(2) that limits residual
diplomatic immunity to official acts. See, e.g., Arcaya v.
Paez, 145 F. Supp. 464, 472 (S.D.N.Y. 1956) (finding
that the former Consul General and current Alternate
Representative of Venezuela to the United Nations had
not committed alleged acts within the scope of his

The Harvard Research in International Law was
initiated in 1929 to assist the League of Nations in its
efforts to codify international law. The Harvard
Research continued its work until 1940, with advisory
groups of leading American international law experts
producing several draft conventions on various
international law topics. John P. Grant & J. Craig
Barker, The Harvard Research: Genesis to Exodus and
Beyond, in The Harvard Research in International Law:
Contemporary Analysis and Appraisal 1, 7 (John P.
Grant & J. Craig Barker, eds., 2007).
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official authority such that “[i]f and when defendant
loses his status and the immunity that goes with it,

plaintiff ought to be allowed to proceed with his action”
for libel).

This view of residual diplomatic immunity was thus
well established in customary international law before
1t was codified in the VCDR, and has been so described
by several respected international law scholars and
practitioners. See, e.g., Denza at 434, 439; Yoram
Dinstein, Diplomatic Immunity from Jurisdiction
Ratione Materiae, 15 Int’l Comp. L.Q. 76, 78 (1966);
Joan E. Donoghue, Perpetual Immunity for Former
Diplomats? A Response to “The Abisinito Affair: A
Restrictive Theory of Diplomatic Immunity?,” 27 Colum.
J. Transnat’l L. 615, 662 (1988-89).

D. The Individual Defendants’ Position That
Article 39(2) Encompasses Acts Other Than
Official Acts Lacks Support

The Individual Defendants’ principal argument in
support of their position that “residual immunity under
Article 39(2) is not limited to official acts imputable to
the sending state,” Def. Reply Br. at 5, is based on an
interpretation of the ILC’s discussions regarding the
provision that became Article 38 of the VCDR, not
Article 39. See 1957 Summary Records, 1 Y.B. Int’l L.
Comm’n at 98-103, 124-26. The Individual Defendants
argue that because the ILC used the phrase “official
acts” in Article 38 to describe the scope of immunity
enjoyed by diplomats who are citizens or nationals of
the receiving State, but used a different phrase, “acts
performed in the exercise of functions as a member of
the mission,” in Article 39(2) to describe the scope of
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immunity enjoyed by former diplomats, the immunity
described in Article 39(2) cannot also be limited to
official acts. See Def. Reply Br. at 8-13.

The Court should reject this argument. As explained
above, the text, context, and subsequent practice of the
United States and other States Parties, as well as
customary international law, make clear that residual
immunity under Article 39(2) is limited to official acts.

Furthermore, the drafting history of Article 38 does
not bear the interpretation urged by the Individual
Defendants. The initial ILC draft of the precursor to
Article 38 contained language similar to that in Article
39(2). See 1957 Summary Records, 1 Y.B. Intl L.
Comm’n at 98. One member of the drafting committee
suggested using the phrase “public acts” to make clear
that the immunity would not cover the criminal
negligence of a diplomat who is also a national of the
receiving State, when that national is driving in his
own country (i.e., the receiving State). Id. at 99-100.
The suggested “public acts” language, however, was not
adopted. Id. at 110. Rather, in the next round, the
drafter without explanation changed the language of
Article 38 to “official acts legitimately performed in the
exercise of his functions.” Id. Later, that text was
further changed to “official acts performed in the
exercise of his functions.” Report of the Int’l Law
Comm’n Covering the Work of Its Tenth Session, [1958]
2 Y.B. Int'l L. Comm’n 102, U.N. Doc. A/CN.4/117.
Thus, there is little clarity garnered from the drafting
history of Article 38 with respect to the significance of
the inclusion of the phrase “official acts.”

While there is less discussion in the drafting history
of the precursor to Article 39, at the conclusion of the
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ILC’s discussion regarding the scope of residual
diplomatic immunity, the ILC Chairman “confirmed
that the Commission’s intention with regard to the
second sentence in paragraph 2 of the [residual
Immunity| article was that immunity should subsist
indefinitely, since the acts concerned were not really
private acts at all but acts of the sending State.” 1957
Summary Records, 1 Y.B. Int'l L. Comm’n at 217. In
both articles, therefore, the history reflects an intent to
exclude private acts.

Accordingly, whatever the scope of immunity set
forth in Article 38—and it is not necessary for the Court
to determine the nuances of any possible differences in
the scope of immunities set forth in Articles 38 and 39
—the use of the phrase “official acts” in Article 38 does
not provide a legitimate basis for expanding the scope
of residual immunity in Article 39(2). The district
court’s construction of Article 39(2) as providing a
limited immunity that does not extend to private acts
comports with the text and context of the treaty, is
supported by the subsequent practice of the United
States and other States Parties, and is consistent with
the understanding of residual immunity under
customary international law predating and codified in

the VCDR.
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POINT 1l

THE INDIVIDUAL DEFENDANTS DO NOT ENJOY
RESIDUAL DIPLOMATIC IMMUNITY FROM
PLAINTIFF’'S CLAIMS IN THIS CASE

A. The District Court Correctly Held That Al-
Awadi Is Not Entitled To Residual Diplomatic
Immunity From Plaintiff’s Claims Under
Article 39(2)

The district court correctly held that Al-Awadiis not
entitled to residual diplomatic immunity from
Plaintiff’s claims under Article 39(2) of the VCDR, as
his employment of Plaintiff as a personal domestic
servant was a private act, and not one performed in the
exercise of his diplomatic functions.* The district court,
accepting the facts as alleged in the complaint as true,
reasonably determined that Plaintiff’s predominant
function was to provide personal services for the

* The privileges and immunities set forth in the

VCDR are applicable to the Individual Defendants by
virtue of the Agreement Between the United Nations
and the United States Regarding the Headquarters of
the United Nations (“UN Headquarters Agreement”),
which provides that certain resident members of
diplomatic missions to the United Nations are entitled
to the same privileges and immunities in the United
States as are accorded diplomatic envoys to the United
States. See UN Headquarters Agreement, art. V,
§ 15(2), 12 Bevan 956, T.I.LA.S. 1676; Ahmed v. Hoque,
No. 01 Civ. 7224 (DLC), 2002 WL 1964806, at *5
(S.D.N.Y. Aug. 23, 2002).
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Individual Defendants: cooking, cleaning, and taking
care of their children—tasks that are unrelated to a
diplomat’s official functions—for an average of
seventeen hours a day, seven days a week. See Swarna,
607 F. Supp. 2d at 513, 520.

Because she was hired as a live-in domestic
employee, Plaintiff’s situation was markedly different
from that of the plaintiffs in Brzak, who were employed
at the United Nations itself by the office of the United
Nations High Commissioner for Refugees, and were
subordinates of the defendants. Compare id. at 512-13,
with Brzak, 597 F.3d at 110. In Brzak, this Court held
that the defendants were entitled to residual immunity
because the allegations in that case involved
“management of the office in which the plaintiffs
worked” and “personnel management decisions falling
within the ambit of the defendants’ professional
responsibilities.” Brzak, 597 F.3d at 113. By contrast,
as the district court reasonably concluded, the
allegations here concern the employment of a domestic
servant, whose functions were principally to provide
personal services to the Individual Defendants. See
Swarna, 607 F. Supp. 2d at 520 (noting Plaintiff was
Al-Awadi’s “domestic servant, hired to work in his
private home, tending to his family’s personal
affair[s]”). As such, Al-Awadi’s employment of Plaintiff
did not fall within his professional responsibilities as a
Kuwaiti diplomat.

The Individual Defendants focus on Plaintiff’s
allegations that she cooked for official and semi-official
functions of the Kuwaiti Mission, see Complaint 9 50,
and assert that the diplomatic receptions in their home
for which Plaintiff provided assistance were held in the
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course of “promoting friendly relations,” which is one of
the functions of a diplomatic mission as established in
Article 3 of the VCDR. See Def. Opening Br. at 26;
VCDR art. 3(1)(e).* The district court reasonably
concluded, however, that Plaintiff’s services on these
occasions were a “tangential benefit” that “did not make
her an employee of the mission, and did not make Al-
Awadi’s act of employing her in law the act of the
sending State.” Swarna, 607 F. Supp. 2d at 520
(internal quotation marks omitted).

The district court’s reasoning was adopted by
another district court in this Circuit in a similar case,
Baoanan v. Baja, also brought by a former domestic
servant against the former diplomats who had
employed her. The Baoanan court noted that the
plaintiff’s allegation that she, similar to Plaintiff in this
case, “prepared for and cleaned up after [the
defendants’] weekly parties at the Philippine Mission”
did not “transform her employment into an official act.”
627 F. Supp. 2d at 168. Quoting Swarna, the Baoanan
court agreed that any “tangential benefit to the
[Philippine] Mission did not make [the plaintiff] an
employee of the mission” because there was “no
indication that [the defendants’] assignment of a
private domestic worker to clean up after those parties
[was] demanded by his diplomatic function.” Id.

*  Article 3 sets forth examples of the “functions of
a diplomatic mission,” including “(e) [p]romoting
friendly relations between the sending State and the
receiving State, and developing their economic, cultural
and scientific relations.” VCDR art. 3(1)(e).
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The district court’s conclusion also is supported by
a similar case in the Ninth Circuit, in which the court
held that the Consul General of the Republic of Korea
and his wife were not entitled to immunity from labor
law claims in connection with their employment of a
domestic servant, even though the servant also spent
some time cooking and serving at official events held at
the Consul General’s home. See Park v. Shin, 313 F.3d
1138, 1143 (9th Cir. 2002). Like the residual immunity
of former diplomats, consular officers and employees
are entitled to immunity for acts “performed in the
exercise of consular functions.” Vienna Convention on
Consular Relations (“VCCR”), art. 43(1), Apr. 24, 1963,
21 U.S.T.77, T.I.A.S. No. 6820. Courts have interpreted
this provision as affording immunity for official
consular acts only. See, e.g., Ford v. Clement, 834 F.
Supp. 72, 75 (S.D.N.Y. 1993) (“[A] consular officer . . .
must . .. plead and prove immunity on the ground that
the act or omission underlying the process was in the
performance of his official functions.”) (quoting Koeppel
& Koeppel v. Federal Republic of Nigeria, 704 F. Supp.
521, 522 (S.D.N.Y. 1989)).

In Park v. Shin, the court rejected arguments
virtually identical to those advanced here by the
Individual Defendants. The plaintiff in Park worked in
the defendants’ home “cooking, cleaning, performing
other household duties, and taking care of Defendants’
three children.” 313 F.3d at 1141. In addition, as
alleged in this case, the “[p]laintiff’s duties . . . included
preparing and serving food when [the defendants]
entertained guests on behalf of the Korean Consulate at
the [defendants’] home.” Id. The plaintiff alleged that
“it was customary for the Shins to entertain at their
home” because “[t]he Korean Consulate . . . does not
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have an area in which to entertain guests.” Id. The
defendants argued that their employment of the
plaintiff was a consular function both because the
plaintiff provided services at official consular events in
the defendants’ home, and because the Consul General
“could not fulfill his other functions as a consular officer
effectively if he were required to cook, clean, take care
of his children, and perform the other services that
Plaintiff provided for [his] family.” Id. at 1142.

The Ninth Circuit rejected this argument noting
that the plaintiff’s salary was paid by the defendants
and that “the bulk of Plaintiff’s time” was spent not on
consular events but on cooking, cleaning, and caring for
the defendants’ children. Id. at 1143. The court
concluded that any services the plaintiff provided to the
Consulate were “incidental to her regular employment
as [the defendants’] personal domestic servant,” id., and
“Insufficient to make the hiring and supervision of
Plaintiff a consular function,” id. at 1142. The court
therefore held that the defendants were not entitled to
Immunity. Id. at 1143.

Similarly here, the district court reasonably
determined that Plaintiff was a personal employee of
the Individual Defendants who was hired to tend to the
Individual Defendants’ personal affairs, rather than to
assist with diplomatic events. Swarna, 607 F. Supp. 2d
at 520. As in Park, any incidental responsibilities that
Plaintiff may have had in connection with official
functions of the Kuwaiti Mission to the United Nations
did not transform the Individual Defendants’ act of
employing Plaintiff into one that was “in law the act of
the sending State.” Id.
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Plaintiff’s allegations regarding her visa status
confirm the district’s court conclusion that the
Individual Defendants’ employment of Plaintiff as a
personal employee was a private act. Plaintiff alleges
that she was issued a G-5 visa to work for the
Individual Defendants in the United States. Complaint
9 22. Under the Immigration and Nationality Act and
Department of State regulations, G-5 visas are issued
only to the attendant, servant or personal employee of
representatives to or officers and employees of
Iinternational organizations such as the United Nations.
See 8 U.S.C. § 1101(a)(15)(G); id. § 1201(a)(1)(B); 22
C.F.R.§§41.21(a)(4), 41.27(c)(x111). Department of State
regulations require evidence of an employer-employee
relationship between the individual diplomat and the
domestic servant, in which the domestic servant is paid
from the private funds of the diplomat, to establish
eligibility for such a visa. See 22 C.F.R. § 41.21(a)(4); 9
FAM § 41.21 N6.1, “Aliens Entitled to A-3, G-5 or
NATO-7 Classification” (CT:VISA-1389; 01-07-2010),
available at http://www.state.gov/documents/
organization/87174.pdf.* The issuance of a G-5 visa to
an individual based on the employer’s representation
that the individual will be employed as a personal
domestic servant and paid out of a diplomat’s private
funds thus indicates that employment of the visa holder
1s in fact a private act. Baoanan, 627 F. Supp. 2d at
167-68; see also Park, 313 F.3d at 1142-43 (A-3 visas,
analogous to G-5 visas, “are issued only for personal
employees of consular officers”).

* Employees of a diplomatic mission itself are

issued a different category of visa. See 22 C.F.R.
§ 41.22(a)(1).
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The district court’s determination that the hiring of
a domestic servant i1s a private act not entitled to
residual diplomatic immunity also is consistent with
United States’ practice with respect to its own
diplomats. The Department of State generally would
not assert residual diplomatic immunity on behalf of an
American diplomat sued by a former household servant
who had been brought into the receiving State by virtue
of a personal employment relationship, nor would the
Department of Justice provide representation to a
United States diplomat under such circumstances. See
2 FAM § 512, “Legal Representation of Departmental
Employees by the Department of Justice,” available at
http://www.state.gov/documents/organization/
84420.pdf. This would be true even if the servant
occasionally worked at diplomatic functions in the
diplomat’s home. The Department of State regards such
individuals to be personal employees engaged in
domestic duties to support the diplomat and his or her
family, and the employment of such individuals
generally is not “an act performed by such a person in
the exercise of his functions as a member of the
mission.” VCDR art. 39(2).

B. The District Court Correctly Held That Al-
Shaitan Is Not Entitled To Residual
Diplomatic Immunity From Plaintiff’s Claims
Under Article 39(2)

The district court correctly held that Al-Shaitan, as
the spouse of a former diplomat, is not entitled to
residual diplomatic immunity from Plaintiff’s claims
under Article 39(2) of the VCDR. During the period
when Al-Shaitan was accredited by the State of Kuwait
tothe United Nations as Al-Awadi’s spouse, she enjoyed
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the same broad privileges and immunities as Al-Awadi.
See id. art. 37(1) (providing same personal immunity to
family members of diplomats as to diplomats
themselves during period of accreditation). Unlike Al-
Awadi, however, Al-Shaitan was never a member of the
Kuwait Mission. Accordingly, Al-Shaitan could not have
conducted any acts under Article 39(2) “as a member of
the mission,” and her immunity does not continue to
subsist. Thus, Al-Shaitan enjoys no residual immunity
from the civil jurisdiction of the United States. See
VCDR, art. 39(2); Baoanan, 627 F. Supp. 2d at 170-71.

CONCLUSION

The Court should affirm the judgment of the
district court that the Individual Defendants are
not entitled to residual diplomatic immunity from
Plaintiff’s claims.
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UNITED STATES DISTRICT CoOURT
#OR THE DISTRICT OF COLUMBIA

UNITED STATES OP AMERICA H

ve : Criminal No, 88-20%1 {0G)
JULIO J. GUIRAND <

DECLARATION OF ABRAHAM D, SOFAER

I, Abraham D, Sofaer, hereby declare putsuant to 28 U,S.C.

Section 1746 as follaws:

1. 1 am the Legal Advise¢ of tﬁe neﬁartnen: nf Scate. I
have served in this capaeity since June 10, 1965, 1 submit
this declaration to udvise the court of the interpretation of
tLne Unitcad Staces Sovarnment of the Vianna Convention on
Diplomatic Relatlong, pateticularly with reference to the
termination of privilegea and immunities enjoyed by members of
diplomatic missions. My dectaration is based on my personal
knowledge and on intormacioa provided to me in my official

capacity,
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2. My responszibilities as (egal Adviser include ths
formulatcion a;d implemencacion of the'interpcenation of
inzernacicnal iay and tfeati1es by theg United Scates Govetnﬁen:.
including those tnat grant of celate to privileges and
immunicies enjoyed by foreign goverament officials in the

United States.

3. The privileges and immunities of members of Aiplomaric
missions in the OUnited States are established in the Vienna
Convention on Diplomatic Relations, April 18, 1961, T.I.A,S.
Mo, 7502, 23 U.S.T. 3227, S00 U,N.T.S5. 95 (#VCDR"). This
trgaty entered into force for the Unitec Statas on December 13,
1972, In 1978, Congress passed the niplomatic Relations Act,
22 U.5.C, sections 254a-254e¢, which repealed all prior U.S.
statutes on diplomatic priviledes and immunities, agtablishing
the Vienna Conventlion on Diyplomatic Relations as the sole law
of tne Upnited States on the subiact of diplomatic privileges

and immunities.

4. Article 39 of the VCDR dascribes the heginning and :

cermination of diplomatic prin}sges'and ymmunities.
piplomatic immunitles commence "from the moment {tne diplomac]

anters the territory of the recaiving stare ... of ... fcom che

moment wnen nis appointment 13 aorifisd po the Minietry of

Foreign Affairs.” Privileges and immunicies termionate “when
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_3..
-tne functions of a person enjoying privileges and immunities
have com: to an end ... at the moment when he leav§s':he
countrsy, ot onh expiry of a2 zmasonabla period in which to do S0,
but shall subsist uantil that time, sven in the case 0f armed
conflict. However witn (espect to acts performed by guch a
person 'ip the exercise of his fanctions as a member of the

mission, immunity shall contlnue to sabgist.”

5, The Onited Stateg Government, has éonsistennly
interpreted Arcicle 33 of the VCDR to permit the eXercise af
0.5. jurisdiction ovar persons whose Status as memberg of the
diplomatié mission has peen term:natad for aces they commitred
daring the poriod in which they erjoyed privilegss ang
immnities, except for acts performed ia the exercise nf the
functions as a member of the mission. (Arczicle 3 of the VCDR
lists the permissiole functiong of 2 diplomatic mission.) The
Department of Stace has publicly stateod enis interp:e:akion ko
0.8, law enfozEEment apEhocities, to Congtess, and to ﬁembets
of foreign diplomatic missions in the United States. .

Tnus, an official Statas Deparcment pubplication, intended to
provide éuidance za law enforcement authocities on the various
cacegoties of foreign mission pecsonnel and the privileges and

impunities to which they are entitled, staces:
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Crimirgl immunity, to the exteat that it is enjoyed by
a particular individual and to the e&xtent chat it is
not waived by the sending St3te concerned, precludes
the exercise by courts of the Unizzd States of
jurisdicrion over alleged criminal activity by such
persons, whether such activity occurred during oz
prior to the period during which such person enjoys
¢riminal immunity in the Upited States. Tone
jurisdictional bar, however, is not a perpetual
penefit for such person. Hith the exception of
immunity for official acts (which subsiscs
ingefinitely), criminal immuniey expires upon the
rermination of the diplomatic or censulat tour of the
individua) enjoying such immunity, including a
reasonable period of time for such person to depart
vhe U.S. territory. Thereafter, if the law
enforcement aunthorities of the United States can
cbtain personal jurisdicrion over a person alleged to
have committed criminal acts in the United Stares,,
pormal prosecution may 9o forwarad.

United States Department of State, Guidance for Lavw Enforcement

OFficers: Pecsonal Rights and Immonities of Foreign Diplomatic

and Consular Personnel, Department of State publication 9533 at

18 (1987). A copY of this publication ig artached herero as
Exhiblt A.

The Chief of Prorocol of the United Staces, :n cestimony to
Congress, described this puplication and stated: “we have
pointed out the necessity for careful and complete police work
at the time of the incident in order to lay the basis for
possible future prosecution wnhen immunity ceases %o exist. ...
After the offende; jeaves the United States, the existence of
an outstandiné arrest warrant may pe entered into the records

of the immigration authorivies.” United States Department of
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State, "Diplomatic Immunity and U.S. interests," Current Policy
No. 993, at 3. A copy of this statement is artached hersco as
Exhibit B.
The Department of State has also stated its interpretation
. to the diplomatic community in the United States through two
diplomatic notes cireulated to all diplomatic missions.
{piplomatic notes ace formal communicarions from the Department
of state to diplomatic missions,) On March 21, 1984, the
Secretary of State declared:
On the termipation of criminal immunity, the bar to
prosecutioh in tne Dnited States would be removed and
any serious crime would remain as a matcer of record.
1£ a parson formerly entitled to privileges and
immunities raetucned to this country gnd continued to
be suspected of a crime, no bar would exist to
arresting and prosecwting bim or ner in the normal
manner for a serious crime allegedly committed during
the period in which he or she enjoyed immunivy. This
would be tne case unless the crime related o the
exercise of officizl funceions, or the statate of
limitations for that crime had not imposed a parmanent
bar to prosecucion.”
Circular Diplomatic Note, March 21, 1984, at 2-3. A copy of
this diplomatic note is attached hereto as gxnioit €. This
interpretation Wwag restated in another ciccular note in 1987 by
the Chief of Protocol: "The bDepartment wishes ro remind the
missions that in any case involving crimjnal activicy no ban
exists on the arcest and prosecution of a person formerly

entitled to privileges and immunities wno returas co the United

States, unless it can be pcoved that the ceime related vo the
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exercise of official funcrions,"”™ Circular Diplomarcic Note,
September 21, 1957, at 2. A copy of this diplomatic note is
attached hereto as Bxhibict D,

These examplas discuss the rules regarding termination of
immuni:y and the ability of the receiving State to prosecute
former diplomats in terns of departure from the United States
becaﬁse almost all persons in theée circumstances would rather
leave than face criminal prosecution in the U.5, ANopetheless,
the rules on termination of imnunity are exactly the same
whether the person involved leaves of remains in the United
States following the termination of his or ner diplomatic
status: that person is subjegt to prosecution for criminal aces
committed while in diplomatic srtatus, except for acts committed
in the course of official functions.

Pinally, the Unjted Statas Government has not, and, I
believe, would not agsert immunicy from criminal prosecution
for one of its diplomatic pe¢sonnel in another State, once that
person‘s tour of duty had ended ané a reasonable time for that
person to eépatt had elapsed, unless that criminal prosecution
was for acts committed in the course of thar person's ofEicial
Eﬁnctions. moreover, I pelieve such an assertion would not be
acgepted by the courts of another State, because of the
intetnational .interpretation and practice of other States

tegarding the termination of diplomatic immuniky.

3
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6, Tne Onited States' Government’s interpretation of
krricle 39(2) of rthe VCDR is consistent with the urdezlying
purposas of the treaty, As stated in its preamble, "the

' purpose of privileges and immunities {8 not to benefit

individuals but to ensure the efficient performance of the
funerions of diplomatic mission§ as representing States." The
primary besis is that f{oreign represenratives may carcy out
their duties effectively only Lf they are accotdedla carcain
degree of insulation Erom the application of tne lavws of the
host couptfy. Thus, these representatives need peotection
while cthey are serving in their positions so that they may
fully cairy out their funerions, without fear of interference
or harassment by the receiving Scate. Once their tour of duty
nas ended, however, they no longer require this procection
because thay ace no longer exercising important funcrions which
must be protected in order to maintain the ordarly conduct of
foreign relacions between cheir State and the receiving State,
Thus, the purpose of immunity is not violated by permitting a
prosecuction to go forward when the former diplomat is no longet
employed at the mission, excepr whare a prosecukion involves
that formec c¢iplomat's official functions.

7. 1In addition, Article 41 of the VCDR specifically
imposes a du:f to respact the laws and regulacions of the

receiving State on all personnel of a diplomatic mission who
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enjoy privileqges and immunjicies. Thus, as spelled out in the
bDepartment of State's quidance for law enforcement officers:
vErequently land erroneocusly), immanity is understood to mean
pardon, total exoneration, or total release from the
responsibility ta comply with the law. In actuality, immunity
is simply & legal barrier wnich'proclhdes 0.5. courts from
exercising jucisdiction over cases against persons who enioy it
and in no way releases such persons from the duty, embodied in

international law, to respect the law and regulations of the

United States,™ pepactment of State, Guidance for Law

anorcgpent Officars, at 17 (Exhidit A).

8, The United States Government's interpretation of the
termination of immunity under the VDCR is, to the best of my
knowledge, consistent with practice of other sovereign states,
including the ailmest 150 states which are party to the Vienna
convention, Onited States Department »f Stare, Treatjes in

Forgce, Deparement of State Publication 3433, ac 240 (1987).

See B. Denza, Diplomatic Law at 247-49 (1975),

9. 1 have been advigsed that a one count indictment was
rerucned in this case on June 2, 1988, charding Julie J.
Guinand with violating 21 0.S.C. section 841(a), which
proninits the distribution of contcolled subseances. The

cervification of Mr. Guinand's status prepared by the Office of
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Protocol of the Department of State cercifies that Mr. Guinand
was notified ro tne Department of State by the Embassy of Peru
as a menmber of its administrative and technical staff on
January !, 1981, and was terminated by the Embassy of Peruy on
pecember 31, 1987. He was accorded 30 days as a reasonable
time in which to leave the Dnited States. Upon Mr. Guinand's
failure to deparc the 6nited Stater by éhat date, he was
indicted. Mr. Guinand no longecr has diplomatic status snd is
no longer entitled to immunity for any act committed during the
" period pe held diplomatic status, except for acts taken in the
exercise of his functions, 1t is clear that the act of
distyiburcing controlled substanc;s is not an offictal

diplomatic function.

3, It is my view, in m{ official capacity as Legal Adviser
of the Department of State, that finding that the defendant in
this case continues to enjoy diplomacic immunity for acts
charged in the indictment would have significant and adverée
consequeances, The VCDR (Article 9) provides that the host
State, here the U.S., can declare a diplomat perzona non
_;;_z_a__tg. Tne sending State muSt then either remove the divplomar.
or terminate his functions. Thus, the U.S. public is protected
from furcher hatnm. Either the diplomad may ne semoved from the
U.S. or the diplomat may be prosecuted, permitting a former

diplomat to remain in the p.S. after he or she has committed
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criminal acte uncelated =o official functions, wnile continuing
tg bar prosecation of :dat pecson, would remave the avility of
a State to protect iuself from furthar harm, without serving

any interests of the sending State for the henefit of which

imminicy is aecorded.

I daclacte under penalty of perjury under the lLaws of cthe

United States that the foreg2ing is true and cocrecs.

s
Executed on _J%__(_'_l_ﬂ_l______
D S

Abraham D. Sofaer
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United States Department of State
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This booklet provides a guide to the categories of foreign mission
personnel and the privileges and immunities to which each is entitled.

For information on the arrest and detention of foreign nationals not
possessing any form of diplomatic or consular immunity, please refer to
Department of State Publication 10518, “Consular Notification and Ac-
cess: Instructions for Federal, State, and Local Law Enforcement and Other
Officials Regarding Foreign Nationals in the United States and the Rights of
Consular Officials to Assist Them.”

Additional information on this subject can be obtained by writing or
calling the Office of the Assistant Legal Advisor for Consular Affairs,
L/CA, Room 5527A, U.S. Department of State, Washington, D.C. 20520,
telephone (202) 647-4415 or fax (202) 736-7559.

DEPARTMENT OF STATE PUBLICATION 10524
Bureau of Diplomatic Security
and the
Office of Protocol
and the
Office of Foreign Missions

Revised May 1998
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Preface

INTERNATIONAL LAW, TO WHICH
THE UNITED STATES is firmly committed,
requires that law enforcement authorities of the
United States extend certain privileges and im-~
munities to members of foreign diplomatic mis-
sions and consular posts. Most of these privi-
leges and immunities are not absolute and law

enforcement officers retain their fundamental -

responsibility to protect and police the orderly

conduct of persons in the United States. This
booklet provides a guide to the categories of
foreign mission personnel and the privileges and
immunities to which each is entitled. Itexplains
how to identify (and verify the identity of) such
persons and furnishes guidance to assist law
enforcement officers in the handling of incidents
involving foreign diplomatic and consular per-
sonmnel..
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I

Introduction

WHAT IS DIPLOMATIC IMMUNITY?
Diplomatic immunity is a principle of interna-
tional law by which certain foreign government
officials are not subject to the jurisdiction of
" local courts and other authorities for both their
official and, to a large extent, their personal ac-
tivities.

The principle of diplomatic immunity is one
of the oldest elements of foreign relations. An-
cient Greek and Roman governments, for ex-
ample, accorded special status to envoys, and
the basic concept has evolved and endured un-
til the present. As a matter of international law,
diplomatic immunity was primarily based on
custom and international practice until quite re-
cently. In the period since World War I, a num-
ber of international conventions (Inost notewor-
thy, the Vienna Convention on Diplomatic Re-
lations and the Vienna Convention on Consu-
lar Relations) have been concluded. These con-
ventions have formalized the customary rules
and made their application more uniform.

Notwithstanding the antiquity of the con-
cept of diplomatic immunity, its purpose is of-
ten misunderstood by the citizens of this and
other countries. Occasional abuses of diple-
matic immunity, which are brought to public
attention, have also served to prejudice public
attitudes toward this practice. Dealing with the
concept of immunity poses particular problems
for law enforcement officers who, by virtue of
their oath and training, are unaccustomed to
granting special privileges or concessions to in-
dividuals who break the law. On the other hand,
police officers who understand the importance

of diplomatic immunity may be inclined to be
overly generous in its application if they do not
have a full understanding of its parameters. It
is the purpose of this booklet to familiarize po-
lice officers with the general rules of diplomatic
and consular immunity and to provide them
with specific guidance regarding the handling
of difficult situations.

The term diplomatic immunity is popularly,
and erroneously, understood to refer to special
protections afforded all employees of foreign
governments who are present in the United
States as official representatives of their home
governments. Law enforcement officials, how-
ever, must have a more sophisticated under-
standing of the concept. There are over 100,000
representatives of foreign governments, includ-
ing dependents, in the United States. Many of
these persons may be entitled to some degree
of immunity under international law. Some of
these persons are members of diplomatic mis-
sions, others are assigned to consular posts, and
still others are employees of international or-
ganizations or members of national missions to
such international organizations. For each of
these categories of persons, particular rules ap-
ply and, even within these categories, different
levels of immunity may be accorded to differ-
ent classes of persons. Most of these persons
are assigned to Washington, D.C., and New
York City, but large numbers are assigned in
other major cities around the country. Moreover,
nearly all of these persons are free to travel
around the country either on official business
or for pleasure.
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Legal and Practical Basis of Immunity

THE SPECIAL PRIVILEGES AND IM-
MUNITIES accorded foreign diplomatic and
consular representatives assigned to the United
States reflect rules developed among the nations
of the world regarding the manner in which civi-
lized international relations must be conducted.
The underlying concept is that foreign repre-
sentatives can carry out their duties effectively
only if they are accorded a certain degree of
insulation from the application of standard law
enforcement practices of the host country. The
United States benefits greatly from the concept
as it protects U.S. diplomats assigned to coun-
tries with judicial systems far different than our
own.

The various categories of immunity are ex-
plained below (and a table is provided to sum-
marize elements of paramount concern to law
enforcement officials (see Page 26)), but all
have a common legal foundation. While cus-
tomary international law continues to refine the
concepts of diplomatic and consular immunity,
the basic rules are currently embodied in inter-
national treaties. These treaties have been for-
mally adopted by the United States and are,
therefore, pursuant to the U.S, Constitution, “the
supreme law of the land.” The U.S. Govern-
ment is legally bound to ensure that such privi-
leges and immunities are respected by its states
and municipalities.

U.S. law regarding diplomatic immunity has
its roots in England. In 1708 the British Parlia-
ment formally recognized diplomatic immunity
and banned the arrest of foreign envoys. In 1790
the United States passed similar legislation
which provided absolute immunity for diplo-

mats, their families and servants, as well as for
lower ranking diplomatic mission personnel.
This 1790 law remained in force until 1978,
when the present Diplomatic Relations Act (22
U.S.C. 254) was enacted to replace it. The prin-
cipal purpose of the 1978 Act was to bring U.S.
law into line with the 1961 Vienna Convention
on Diplomatic Relations (which entered into
force for the United States in 1972). The 1978
Actimposed a more precise regime and reduced
the degree of immunity enjoyed by many per-
sons at diplomatic missions.

On a practical level, failure of the authori-
ties of the United States to respect fully the im-
munities of foreign diplomatic and consular
personnel may complicate diplomatic relations
between the United States and the other coun-
try concerned. It may also lead to harsher treat-
ment of U.S. personnel abroad, since the prin-
ciple of reciprocity has, from the most ancient
times, been integral to diplomatic and consular
relations.

It should be emphasized that even at its
highest level, diplomatic immunity does not
exempt diplomatic officers from the obligation
of conforming with national and local laws and
regulations. Diplomatic immunity is not in-
tended to serve as a license for persons to flout
the law and purposely avoid liability for their
actions. The purpose of these privileges and
immunities is not to benefit individuals but
to ensure the efficient and effective perfor-
mance of their official missions on behalf of
their governments. This is a crucial point for
law enforcement officers to understand in their
dealings with foreign diplomatic and consular
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personnel. While police officers are obliged,
under international customary and treaty law,
to recognize the immunity of the envoy, they
must not ignore or condone the commission of
crimes. As is explained in greater detail below,

adherence to police procedures in such cases is
often essential in order for the United States to
formulate appropriate measures through diplo-
matic channels to deal with such offenders.
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III

Categories of Persons Entitled to
Privileges and Immunities

Members of Diplomatic Missions

Diplomatic missions are traditionally the
principal communication link between the
country that sends them and the host country.
Accordingly, the staffs of diplomatic missions
(embassies) are afforded the highest level of
privileges and immunities in the host country
in order that they may effectively perform their
important duties. Under modern intemational
law (reflected in the Vienna Convention on Dip-
lomatic Relations), however, there are differ-
ent categories of persons within each diplomatic
mission, some of whom enjoy greater immuni-
ties than others.

The categories of diplomatic mission per-
sonnel are defined primarily with reference to
the functions performed.' Diplomatic agent is
the term for ambassadors and the other diplo-
matic officers who generally have the function
of dealing directly with host country officials.
This category enjoys the highest degree of im-
munity. The next category is “members of the
administrative and technical staff”” of the mis-
sion, which includes those persons who sup-
port the activities of diplomatic agents. This cat-
egory includes secretaries, certain clerical per-
sonnel, office managers, and certain profes-
sional security personnel. Members of the ad-
ministrative and technical staff enjoy privileges
and immunities which in some respects are less
than diplomatic agents. Finally, there are the

“members of the service staff” of the diplomatic
mission who perform tasks such as driving,
cleaning, and building and grounds mainte-
nance. These persons are afforded significantly
less in the way of privileges and immunities.
The privileges and immunities of each of these
groups is explained in more detail below, and a
table is provided to summarize the privileges
and immunities of greatest interest to law en-
forcement personnel.2 Also provided is an ex-
planation of important exceptions to the gen-
eral rules. (A discussion of tax and customs duty
exemptions and other privileges not of imme-
diate concern to law enforcement and judicial
authorities is not included in this booklet.)

Diplomatic Agents. Diplomatic agents en-
Jjoy the highest degree of privileges and immu-
nities. They enjoy cormplete personal inviola-
bility, which means that they may not be hand-
cuffed (except in extraordinary circumstances),
arrested, or detained; and neither their property
(including vehicles) nor residences may be en-
tered or searched. Diplomatic agents also en-
joy complete immunity from the criminal ju-
risdiction of the host country’s courts and thus
cannot be prosecuted no matter how serious the
offense unless their immunity is waived by the
sending state (see discussion below). While it
is not ordinarily of concern to police authori-
ties, they also have immunity from civil suit
except in four very limited circumstances: (a)

'The definition of these categories is general since the category into which specific individuals fall may differ
depending on reciprocal practices with the countries concerned. Law enforcement personnel, however, do not need to
worry about these distinctions in operational situations. Their responsibility is to assure that the appropriate degree of
immunity is afforded once the person concemned has been precisely identified.

?The private servants of diplomatic personnel enjoy no jurisdictional immunity or inviolability in the United States.
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in connection with real property transactions not
conducted on behalf of the mission; (b) in con-
nection with any role they may play as execu-
tor for or heir to an estate being distributed in
the host country; (c) in connection with the per-
formance of professional or commercial activi-
ties outside the scope of their official duties; or
(d) in respect of counterclaims on the same sub-
Jject matter when they have been the initiating
party in a suit. Finally, they enjoy complete
immunity from the obligation to provide evi-
dence as witnesses and cannot be required to
testify even, for example, if they have been the
victim of a crime.

Family members forming part of the house-
hold of diplomatic agents enjoy precisely the
same privileges and immunities as do the spon-
soring diplomatic agents.? )

Members of Administrative and Techni-
cal Staff. Members of the administrative and
technical staff of a diplomatic mission perform
tasks critical to the inner workings of the em-
bassy. Accordingly, they enjoy privileges and
immunities identical to those of diplomatic
agents in respect of personal inviolability, im-
munity from criminal jurisdiction, and immu-
nity from the obligation to provide evidence as
witnesses. Their immunity from civil jurisdic-
tion, however, is quite different. Members of
the administrative and technical staff enjoy
immunity from civil jurisdiction only in con-
nection with the performance of their official
duties. This is commonly known as official acts
or functional immunity and is explained in more
detail in the section below addressing consular
privileges and immunities.

Like those of diplomatic agents, the recog-
nized family members of administrative and
technical staff enjoy the same privileges and

21

immunities from the host country’s criminal
jurisdiction as their sponsors. Since these fam-
ily members have no official duties to perform,
they enjoy no immunity from civil jurisdiction.

Members of Service Staff. Members of the
service staff of diplomatic missions perform less
critical support tasks for the missions and are
accorded much Iess in the way of privileges and
immunities than are those in the other catego-
ries. Service staff members have official acts
immunity only (see further explanation below)
and they enjoy no personal inviolability, no in-
violability of property, and no immunity from
the obligation to provide evidence as witnesses.
The families of service staff members enjoy no
privileges or immunities.

Nationals or Permanent Residents of the
United States. The general rules set forth above
assume that the staff members of the diplomatic
mission are nationals of the sending country or
some third country. The United States, as a
matter of policy, does not normally accept as
diplomatic agents its own nationals, legal per-
manent residents of the United States or others
who are “permanently resident in” the United
States.* The family members of diplomatic
agents enjoy no privileges or immunities if they
are nationals of the United States. Members of
the administrative and technical staff (includ-
ing their families) and members of the service
staff enjoy no privileges and immunities if they
are U.S. nationals, legal permanent residents,
or foreign nationals “permanently resident in”
the United States.

Police officers should not have to deal with
this distinction since the U.S. Department of
State issues identification cards (see further dis-
cussion below) with the nationality principle in
mind. However, it is important for law enforce-

*The United States defines members of the household to include: spouses, children until the age of 21 (until the
age of 23 if they are full-time students at an institution of higher learning), and such other persons expressly agreed to
by the U.S. Department of State in extraordinary circumstances.

*A member of a mission, other than a

ic agent, “'p

ly resident in” the United States for purposes of

Anticle 38(2) of the VCDR and Article 71 (23 of the VCCR enjoys no privileges and immunities pursuant to the Vienna

Conventions.



ment officials to understand these principles
generally, because they could confront a situa-
tion wherein a U.S. citizen spouse of a foreign
national diplomatic agent (who lacks the cor-
rect identity documents) attempts to establish
his or her immunity solely on the basis of prov-
ing a relationship with the diplomatic agent.

Special Bilateral Agreements. There are
some countries with which the United States
has concluded bilateral agreements which grant
to all members of the staff of their respective
embassies (provided that they are nationals of
the sending country) the privileges and immu-
nities to which only diplomatic agents are nor-
mally entitled. Identification cards will reflect
this status but police officers should be aware
of this distinction because they may have to con-
front situations where a chauffeur or mecharic
frorn the embassy of one of these countries as-
serts a right to full diplomatic privileges and
immunities.

Temporary Duty. Persons sent to the
United States on short-term official duty with
diplomatic missions ordinarily do not enjoy any
privileges and immunities (Iaw enforcement au-
thorities should nonetheless always seek prompt
verification from the U.S. Department of State
in particular cases involving such individuals).

Waiver. Always keep in mind that privi-
leges and immunities are extended from one
country to another in order to permit their re-
spective representatives to perform their duties
effectively; in a sense, it may be said the send-
ing countries “own” these privileges and im-
munities. Therefore, while the individual en-
joying such immunities may not waive them,
the sending States can, and do. Police authori-
ties should never address the alleged commis-
sion of a crime by a person enjoying full crimi-
nal immunity with the belief that there is no
possibility that a prosecution could result. The
U.S. Department of State requests waivers
of immunity in every case where the pros-
ecutor advises that, but for the immunity,
charges would be pursued. In serious cases,
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if a waiver is refused, the offender will be ex-
pelled from the United States and the U.S. De-
partment of State will request that a warrant be
issued and appropriate entries to the National
Crime Information Center (NCIC) database be
made by the responsible jurisdiction. The seek-
ing of waiver of immunity is handled entirely
via diplomatic channels, but effective and in-
formed police work becomes the basis of the
prosecutor’s decision and the foundation for the
U.S. Department of State’s waiver requests and
any subsequent prosecutions or expulsions.

Members of Consular Posts (Normal and
Special Bilateral}

Consulate personnel perform a variety of
functions of principal interest to their respec-
tive sending countries (e.g., issuance of travel
documents, attending to the difficulties of their
own countrymen who are in the host country,
and generally promoting the commerce of the
sending country). Countries have long recog-
nized the importance of consular functions to
their overall relations, but consular personnel
generally do not have the principal role of pro-
viding communication between the two coun-
tries—that function is performed by diplomatic
agents at embassies in capitals. The 1963
Vienna Convention on Consular Relations
grants a very limited level of privileges and
immunities to consular personnel assigned to
consulates that are located outside capitals.
There is a common misunderstanding that con-
sular personnel have diplomatic status and are
entitled to diplomatic immunity.

Consular Officers. Consular officers are
those members of consular posts who are rec-
ognized by both the sending and the host coun-
try as fully authorized to perform the broad ar-
ray of formal consular functions. They have
only official acts or functional immunity in re-
spect of both criminal and civil matters and their
personal inviolability is quite limited. Consu-
lar officers may be arrested pending trial only
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if the offense is a felony and that the arrest is
made pursuant to a decision by a competent
judicial authority (e.g., a warrant issued by an
appropriate court). They can be prosecuted for
misdemeanors, but remain at liberty pending
trial or other disposition of charges. Property
of consular officers is not inviclable. Consular
officers are not obliged to provide evidence as
witnesses in connection with matters involving
their official duties, to produce official docu-
ments, or to provide expert witness testimony
on the laws of the sending country. Absent a
bilateral agreement, the family members of con-
sular officers enjoy no personal inviolability and
no jurisdictional immunity of any kind.

As indicated, official acts immunity pertains
in numerous different circumstances. No law
enforcement officer, State Department officer,
or diplomatic mission or consulate is authorized
to determine whether a given set of circum-
stances constitutes an official act. This is an is-
sue which may only be resolved by the court
with subject matter jurisdiction over the alleged
crime. Thus, a person enjoying official acts
immunity from criminal jurisdiction may be
charged with a crime and may, in this connec-
tion, always be required to appear in court (in
person or through counsel). At this point, how-
ever, such person may assert as an affirmative
defense that the actions complained of arose in
connection with the performance of official acts.
If, upon examination of the circumstances com-
plained of, the court agrees, then the court is
without jurisdiction to proceed and the case
must be dismissed.

Consular officers who are full-time practi-
tioners of consular functions are referred to as
“career” consular officers. These officers are
normally nationals of the sending country who
are sent to the United States to perform these

functions for a specific period and then are
transferred to a further assignment. Career con-
sular officers are prohibited by international law
from engaging in professional or commercial
activities outside the scope of their official con-
sular functions.

Consular Employees. Consular employees
perform the administrative and technical sup-
port services for the consular post. They have
no personal inviolability, only official acts im-
munity, and enjoy immunity from the obliga-
tion to provide evidence as witnesses only in
respect of official acts. Their family members
enjoy no personal inviolability or jurisdictional
immunities of any kind.

Consular Service Staff. Consular service
staff do not enjoy personal inviolability or ju-
risdictional immunity of any kind, but they do
have immunity from the obligation to provide
evidence as witnesses in respect of official acts.
Their family members enjoy no personal invio-
lability or jurisdictional immunity of any kind.

Nationals or Permanent Residents of the
United States. Consular employees and con-
sular service staff who are U.S. nationals, legal
permanent residents, or who are permanently
resident in the United States, enjoy no personal
inviolability or jurisdictional immunity in the
United States. (See footnote 4 on page 5.)

Honorary Consuls. Honorary consuls are
American citizens or permanent resident aliens
who perform consular services on a part-time
basis. Honorary consuls, unlike career consuls,
are permitted to carry on another business.
These persons have “official acts” immunity
only and immunity from the obligation to pro-
vide evidence as witnesses only in respect of
official acts. They do not enjoy personal invio-
lability and may be arrested pending trial if cir-

SPolice officers should note this distinction carefully. In connection with other categories discussed in this book-
let, either a person is absolutely protected from arrest or, alternatively, he or she has no immunity from arrest whatso-
ever. In the case of career consular officers, such atrest may be carried out only if the police officer is operating under
the authority of a warrant or similar judicial authorization. Note, however, the discussion below of the public safety

prerogatives of police anthorities.
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cumstances should otherwise warrant. Family
members enjoy no immunity or personal invio-
lability. Honorary consuls are issued official
identification cards by the Department of State.

Special Bilateral Agreements. In some
cases, a country and the United States have con-
cluded a bilateral consular agreement that grants
to members of the staff of their consulates (pro-
vided they are not U.S. nationals, legal perma-
nent residents, or permanently resident in the
United States) privileges and immunities ap-
proximating those afforded diplomatic agents.
Law enforcement officers should be aware that
these arrangements are not uniform and the
State Department identification cards issued to
these persons reflect the appropriate level of
immunity.

Temporary Duty. Persons sent to the
United States on short-term official duty with
diplomatic missions ordinarily do not enjoy any
privileges and immunities (law enforcement
authorities should nonetheless always seek
prompt verification from the U.S. Department
of State in particular cases involving such indi-
viduals). )

Waiver. As is the case with members of
the staffs of diplomatic missions, the sending
country may always waive the privileges orim-
munities of members of its consular posts. This
is less likely to be an issue for consular person-
nel, however, since their immunities are so lim-
ited.

International Organization Personnel and
National Missions to Such Organizations

International organizations, such as the
United Nations, are relatively modern entities.
The privileges and immunities of the person-
nel of such organizations and the personnel of
national missions to such organizations have a
different basis than that of diplomatic and con-
sular representatives. In the case of intenational
organizations, the nations concerned have

agreed that the important purposes of such or-
ganizations may be accomplished only if a cer-
tain measure of privileges and immunities are
afforded to their participants. The nations con-
cemed have concluded treaties embodying such
grants of privileges and immunities. Some, in-
cluding the United States, enacted domestic leg-
islation granting specific privileges and immu-
nities to certain categories of persons not cov-
ered by the treaties. In determining the degree
of inviolability or immunity, law enforcement
officers will be guided primarily by the iden-
tity documents that have been issued to such
persons. The fallowing, however, provides a
general overview of the distribution of privi-
leges and immunities in connection with inter-
national organizations.

Personnel of International Organiza-
tions. International organizations that have
headquarters or other offices in the United States
are staffed with administrative and executive
employees, as necessary, to carry out their func-
tions. The vast majority of these employees
enjoy only official acts immunity as provided
for in U.S. domestic legislation (the Interna-
tional Organizations Immunities Act, 22 U.S.C.
2881) and no personal inviolability. In certain
cases, however, the most senior execntives of
such organizations have been accorded privi-
leges and immunities equal to those afforded
diplomatic agents. This is the case for the Sec-
retary General of the United Nations and for all
Assistant Secretaries-General of the United
Nations, Principal Resident Representatives of
the International Monetary Fund and the World
Bank, as well as some senior officials of the
Organization of American States secretariat.

Personnel of National Missions to Inter-
pational Organizations. The United Nations
and the Organization of American States are
headquartered in the United States, and most
of their member States maintain permanent mis-
sions to the headquarters in the United States.
The permanent representatives staffing these
missions are accredited to the international or-
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ganization concerned (not to the United States),
but their privileges and immunities are none-
theless often defined by reference to the status
of diplomatic personnel who are accredited to
the United States.

As is the case with diplomatic missions, the
assignment of privileges and immunities is dif-
ferentiated generally on the basis of the func-
tions performed. The most senior representa-
tives in these missions to international organi-
zations have privileges and immunities equiva-
lent to those afforded diplomatic agents. The
remainder of the staffs of these missions have
only official acts immunity pursuant to the In-
ternational Organizations Immunities Act and
no personal inviolability.

Short-term official visitors from other States
to the United Nations or to international con-
ferences convened by the United Nations may
enjoy full diplomatic immunity equivalent to
that afforded diplomatic agents. Owing to the
temporary nature of their visit, such officials
will normally not have the usiial official iden-
tity documents recognizable in the United
States. Law enforcement officials (particularly
in New York) should be sensitive to the exist-
ence of this situation and always coordinate with
the U.S. authorities indicated on page 13 if con-
fronted with an apparent offender appearing to
fall into this category.
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IV
Identification of Persons Entitled
to Privileges and Immunities in the United States

IT IS CRITICAL FOR A LAW ENFORCE-
MENT OFFICER to identify quickly and ac-
curately the status of any person asserting im-
munity. Numerous documents are associated
with foreign diplomats; only one provides an
accurate indication of the status of the holder.
This section endeavors to explain the array of
documents and clarify for police officers which
one may be relied upon.

Identification Cards Issued by the
U.S. Department of State

The only authoritative identity document is
the identity card issued by the U.S. Department
of State, Office of Protocol or by the U.S. Mis-
sion to the United Nations, in the case of per-
sons accredited to the United Nations. There
are three types of identification cards (see
sample cards on page 21—23): Diplomatic
(blue border for diplomats), Official (green
border for embassy employees), and Consular
(red border for consular personnel). The iden-
tification cards are 3%+" x 222" and contain a
photograph of the bearer. The bearer’s name,
title, mission, city and state, date of birth, iden-
tification number, expiration date, and a U.S.
Department of State seal appear on the front of
the card. A brief statement of the bearer’s crimi-
nal immunity is printed on the reverse side.
Space is provided for the bearer’s signature.
While this form of identification is generally to
be relied upon, law enforcement authorities are
nonetheless urged to immediately seek verifi-

cation as indicated below in connection with
any serious incident or in any case where they
have reason to doubt the validity of the card.
Police officers should be alert to the fact that
newly arrived members of diplomatic and con-
sular staffs may not yet have these official iden-
tity documents and should contact the U.S.
Department of State, Office of Protocol, for
verification if confronted with such situations.

Foreign Diplomatic Passports and
U.S. “Diplomatic” Visas: Not Conclusive
Foreign diplomatic passports containing
U.S. “A” or “G” visas are issued to a broad
range of persons, including those who are not
accredited to the United States or to interna-
tional organizations and who therefore enjoy
no privileges and immunities in the United
States. This situation is often not fully under-
stood, even by the bearers of such documents,
so police officers must be alert to good faith,
but erroneous, assertions of immunity by those
not entitled to it.

The possession of these documents is an
indication that the bearer might be entitled to
privileges and immunities in the United States.
As mentioned above, temporary duty visitors
to the United Nations might have only such
documents and might nonetheless be entitled
to immunity in the United States. A similar situ-
ation could arise in connection with the foreign
officer who has just joined a diplomatic mis-

SAll foreign personnel assigned 10 official duty at bilateral diplomatic or consular missions in the United States
would have A-category visas. G-category visas are issued to foreigners assigned to duty at an international organiza-
tion in the United States or at a foreign country’s mission to such organization.

10



Add.

sion or consular post and has not yet received
the appropriate U.S. identity documents. In
cases of doubt, police officers should always
coordinate with U.S. authorities (see Tele-
phonic Information/Verification, page 13).

Tax Exemption Cards: Not Conclusive

Under international law, many members of -

diplomatic missions and consular posts and cer-
tain people associated with international orga-
nizations would normally be entitled to exemp-
tion from sales taxation in the United States.
However, significant numbers of these individu-
als do not enjoy this privilege owing to consid-
erations based on reciprocity. The U.S. Depart-
ment of State issues tax exemption cards to all
those entitled to such exemptions, but tax cards
do not give a definitive indication of the degree
of immunity of the bearer. (See sample tax ex-
emption card on page 24.) Accordingly, tax ex-
emption cards should not be relied upon for
immunity purposes and should be considered
only as an indication that the bearer may enjoy
some degree of immunity.

Automobile Registration, License
Plates, Driver Licenses: Not Conclusive

The U.S. Department of State, through its
Office of Foreign Missions’ Diplomatic Motor
Vehicle Office, has jurisdiction over the regis-
tration of vehicles, the issuance of distinctive
license plates for those vehicles, and the issu-
ance of operators permits for individuals who
enjoy privileges and immunities in the United
States. (See sample Non-Driver ID and Driv-
ers License cards on page 25.) As is the case
with tax exemption cards, these Federal regis-
tration documents and drivers licenses do not
definitively reflect the degree of privileges and
immunities of the bearer. They should be relied
upon only as an indication that the bearer may
enjoy some degree of immunity.

27

Vehicle license plates issued by the U.S.
Department of State must be understood prop-
erly by law enforcement authorities in order to
avoid confusion. The plates are coded to reflect
the degree of immunity which the registered
owner of the vehicle enjoys:

Plates with a “D” prefix or suffix
are issued to diplomatic missions and
those members who hold diplomatic
rank.

Plates with a “C” prefix are issued
to consular missions and career consu-
lar officers.

Plates with a “S” prefix are issued
to the administrative and technical staff
at diplomatic missions and consular
employees at consular missions.

Plates with an “A” prefix or suffix
are issued to official vehicles of the Sec-
retariats of the United Nations and the
Organization of American States and the
personally owned vehicles of those staff
members who have diplomatic status.

The U.S. Department of State’s distinc-
tive license plates are designed to assist of-
ficers in identifying vehicles that belong to
foreign missions and those mission members
who may enjoy some degree of immunity.
However, those plates alone should not be
considered verification of the status of the
vehicle’s operator. For example, police offic-
ers should bear in mind that a diplomatic agent
who is visiting a consulate may be driving a
car with “C” plates. Or a U.S. citizen who is
the spouse of a diplomat may be driving a car
with “D” plates even though he or she does not
have immunity. (Conversely, a diplomatic agent
or consular officer may be driving a rented or
borrowed car that does not have any type of
U.S. Department of State license plate.) These
examples serve to emphasize the point that,
whatever kind of license plate is on a vehicle,
police officers need to verify with the Depart-

11



ment of State’s Office of Protocol a driver’s
claim of diplomatic or consular status.

A vehicle registration card is issued at the
time of initial registration and registration re-
newal. It contains the following information:
name and address of the registered owner, li-
cense plate number, vehicle identification num-
ber, vehicle make, vehicle model, vehicle color,
date of initial registration, and expiration date
of the current registration. Decals with the
month and year reflecting the expiration date
of the current registration period are issued with
the card and must be displayed on the vehicle’s
rear license plate.

The U.S. Department of State’s vehicle reg-
istration and driver license status records are
available to law enforcement agencies through
the National Law Enforcement Telecommuni-
cations System (NLETS). Agencies may access
these records using the standard NLETS regis-

12

Add. 28

tration and driver query formats. NLETS has
assigned state code (destination ORI) “US” to
this data base. If an agency requires additional
motor vehicle information, it can be obtained
telephonically (see page 13) or by sending an
Administrative Message to “DCDOS015V.”

Telephonic Information/Verification

In all cases, including those in which the
individual provides a U.S. Department of
State-issued identification card, the law en-
forcement officer should verify the immunity
status with the U.S. Department of State.

Department of State representatives are
available 24-hours daily to assist in emer-
gency situations and when immediate con-
firmation of a person’s status is required. The
following telephone numbers are provided
for use in this connection.



Add. 29

List of Useful Telephone Numbers

For Information on Diplomatic and Consular Personnel and Personnel
of International Organizations Other Than the United Nations
During Normal Business Hours

Current status of U.S. Department of State Federal license tags,
registrations, or other motor vehicle information: ...............occieerieenneiuneens (202) 895-3532
Fax—(202) 895-3646

Current status of U.S. Department of State driver licenses
and general lcensing information: .......ccceeiiiieiiiieniiieiiii s (202) 895-3521

For reporting traffic incidents or accidents,
issuance of citations, etc., involving foreign missions personnel: .................. (202) 895-3521

Current status of:

Diplomatic agents and family members.............cooceeven.o.. (202) 647-1664
Embassy administrative, technical, and service staff and families (202) 647-1405
Consular personnel and families ..........c.ocovieiiieniiiinnenann, . (202) 647-1404
Intemational Organizations..... eererreneiaarans (202) 647-1402
Please send copies of incident reports and citations to:
Diplomatic Security Service, Protective Liaison Division ............ Fax—(202) 895-3613

After Normal Business Hours

All inquiries should be made to the Diplomatic Security Watch Officer,
Department of State (operates 24-hours daily): .....ccoeeuieeiiiviiiiieeiiineeeinnnns (202) 647-7277

For Information on United Nations Personnel

During Normal Business Hours

Current status of:

Diplomatic agents and family members ..........ccoooviviinniiinneniininnn, (212) 4154131
U.N. Mission staff and family member .. (212) 415-4168
U.N. Secretariat employees .........ccovevenernennenneene (212) 415-4131 or (212) 415-4168
U.S. Department of State license tags, registration, or other
motor vehicle information ... (212) 826-4500
After Normal Business Hours
Information is available from the Communications Section
of the U.S. United Nations (operates 24-hours daily):.......c..coeiiviiiiiiierinanns (212) 415-4444
Please send copies of police reports to: USUN Host Country............ Fax-—(212) 4154162

13
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v

Terms and Procedures

Correct Understanding of Immunity

Frequently (and erroneously), immunity is
understood to mean pardon, total exoneration,
or total release from the responsibility to com-
ply with the law. In actuality, immunity is sim-
ply a legal barrier which precludes U.S. courts
from exercising jurisdiction over cases against
persons who enjoy it and in no way releases
such persons from the duty, embodied in inter-
national law, to respect the laws and regulations
of the United States. Even those who properly
understand the concept of immunity sometimes
erroneously believe that it is senseless to waste
valuable police time in the investigation and
paperwork essential to building a legal case on
the assumption that there is no possibility that
a conviction will result. However, there are dip-
lomatic remedies available to deal with such
persons even when immunity bars prosecution
and conviction. As explained below, there are a
number of important reasons for police authori-
ties to give careful attention to the documenta-
tion of incidents involving persons enjoying
privileges and immunities. Such incidents
should always be promptly reported to the U.S.
Department of State.

Personal Inviolability vs. Public Safety

Personal inviolability is enjoyed to some
degree by a majority of foreign diplomatic and
consular personnel. This inviolability generally
precludes handcuffing, arrest, or detention in
any form and forbids U.S. authorities from en-
tering the residences, automobiles, or other
property of protected persons. Personal invio-
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lability is, however, qualified by the understand-
ing, well established in international practice,
that the host country does not give up its right
to protect the safety and welfare of its populace
and retains the right, in extraordinary circum-
stances, to prevent the commission of a crime.
Thus, in circumstances where public safety is
in imminent danger or it is apparent that a grave
crime may otherwise be committed, police au-

! thorities may intervene to the extent necessary

.to halt such activity, This naturally includes the

power of the police to defend therselves from
personal harm.

Waiver of Immunity

Diplomatic and consular immunity are not
intended to benefit the individual; they are in-
tended to benefit the mission of the foreign gov-
ernment or international organization. Thus an
individual does not “own” his or her immunity
and it may be waived, in whole or in part, by
the mission member’s government. The U.S.
Department of State will request a waiver of
immunity in every case in which the prosecu-
tor advises that he or she would prosecute but
for immunity. The U.S. Department of State’s
ability to secure such waiver may depend to a
large degree on the strength (and documenta-
tion) of the case at issue. Similarly, it is of little
avail for the U.S. Department of State to secure
a waiver of imrmunity in a particular case, if the
case has not been developed with sufficient care
and completeness to permit a successful subse-
quent prosecution. Proper documentation and
reporting by law enforcement authorities plays
a critical role in both of these respects.
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Expulsion Procedure

The criminal immunity that foreign diplo-
matic and some consular personnel enjoy pro-
tects them from the normal jurisdiction of the
courts with respect to alleged criminal activity.
However, in those instances in which a person
with immunity is believed to have committed a
serious offense (any felony or crime of violence)
and the sending State has not acceded to the
U.S. Department of State’s request for a waiver
of immunity, it is the Department’s policy to
require the departure of that individual from the
United States. Requiring the departure of a per-
son who enjoys immunity is an extreme diplo-
matic tool and it is only used after the most care-
ful consideration to ensure that the United States
is not perceived as having acted in an arbitrary,
capricious, or prejudiced manner. A high stan-
dard of police investigation, records, and report-
ing in diplomatic incident cases is therefore
essential to permit the Department to make the
appropriate decision.

Official Acts Immunity

As explained in Section III, consular offic-
ers, official acts immunity is not a prima facie
bar to the exercise of jurisdiction by U.S. courts.
Rather, it is an affirmative defense to be raised
before the U.S. court with subject matter juris-
diction over the alleged crime. Only such court,
in the full light of all the relevant facts, deter-
mines whether the action complained of was
an official act. Should the court determine that
official acts immunity applies in a certain case,
international law precludes the further exercise
of jurisdiction by the United States. Judicial
determination in a case of this type is very much
dependent on the facts surrounding the incident;
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therefore, a full and complete police report may
be critical in permitting the court to make a just
decision.

Termination of Immunity

Criminal immunity precludes the exercise
of jurisdiction by the courts over an individual
whether the incident occurred prior to or dur-
ing the period in which such immunity exists.
This jurisdictional bar is, however, not a per-
petual benefit. With the exception of immunity
for official acts (which exists indefinitely),
criminal immunity expires upon the termina-
tion of the diplomatic or consular tour of the
individual enjoying immunity. Therefore, ob-
taining an indictment, information, or arrest
warrant could lay the basis for a prosecution at
a later date, e.g., if the diplomat returns to the
United States at a later date in a private capac-
ity. Moreover, the existence of an outstanding
arrest warrant may be entered into the records
of the National Crime Information Center
(NCIC) and thus serve to bar the subsequent
issuance of a U.S. visa permitting such person
to enter the United States.

Archives

The archives and official documents of a
diplomatic or consular post are inviolable at all
times and wherever they may be. The consular
archives and documents of a consular post
headed by an honorary consular officer are in-
violable provided they are kept separate from
other papers and documents of a private or com-
mercial nature relating to other activities of an
honorary consular officer or persons working
with that consular officer.

15
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VI
Handling Incidents

U.S. Department of State Policy

It is the policy of the U.S. Department of
State with respect to alleged criminal violations
by persons with immunity from criminal juris-
diction to encourage law enforcement authori-
ties to pursue investigations vigorously, to pre-
pare cases carefully and completely, and to
document properly each incident so that charges
may be pursued as far as possible in the U.S.
Jjudicial system.

The U.S. Department of State will, in all
incidents involving persons with immunity from
criminal jurisdiction, request a waiver of that
immunity from the sending State if the pros-
ecutor advises that but for such immunity he or
she would prosecute or otherwise pursue the
criminal charge. If the charge is a felony or any
crime of violence, and the sending State does
not waive immunity, the U.8. Department of
State will require that person to depart the
United States and not return but to submit to
the jurisdiction of the court with subject matter
jurisdiction over the offense. Upon departure,
the Department will request that law enforce-
ment issue a warrant for the person’s arrest so
that the name will be entered in NCIC.

General Procedures

The vast majority of persons entitled to
privileges and immunities in the United States
are judicious in their actions and keenly aware
of the significance attached to their actions as
representatives of their sending State. On oc-
casion, however, one of them may become in-
volved in criminal misconduct. The more com-
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mon violations are traffic (illegal parking,
speeding, reckless driving, and DWI), shoplift-
ing, and assault.

‘Whatever the offense or circumstances of
contact, law enforcement officers should keep
in mind that such persons are official represen-
tatives of foreign governments who are to be
accorded the maximum degree of respect pos-
sible under the circumstances. It is not an ex-
aggeration to say that police handling of inci-
dents in this country may have a direct effect
on the treatment of U.S. diplomatic or consular
personnel abroad.

‘When a law enforcement officer is called
to the scene of a criminal incident involving a
person who claims diplomatic or consular im-
munity, the first step should be to verify the sta-
tus of the suspect. Should the person be unable
to produce satisfactory identification and the
situation be one that would normally warrant
arrest or detention, the officer should inform
the individual that he or she will be detained
until his or her identity can be confirmed. In
all cases, including those in which the sus-
pect provides a State Department-issued
identification card, the law enforcement of-
ficer should verify the status with the U.S.
Department of State or in the case of the UN.
community, with the U.S. Mission to the
United Nations. Once the status is verified, the
officer should prepare his or her report, fully
describing the details and circumstances of the
incident in accordance with normal police pro-
cedures. If the suspect enjoys personal inviola-
bility, he or she may not be handcuffed, except
when that individual poses an immediate threat
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to safety, and may not be arrested or detained.
Once all pertinent information is obtained, that
person must be released. A copy of the incident
report should be faxed or mailed to the U.S.
Department of State in Washington, D.C., or to
the U.S. Mission to the U.N. in New York in
cases involving the UN. community, as soon
as possible. Detailed documentation of incidents
is essential to enable the U.S. Department of
State to carry out its policies.

Traffic Enforcement

Stopping a mission member or dependent
and issuing a traffic citation for a moving vio-
lation does not constitute arrest or detention and
is permitted. However, the subject may not be
compelled to sign the citation. In all cases, of-
ficers should follow their departmental guide-
lines and document the facts of the case fully.
A copy of the citation and any other documen-
tation regarding the incident should be for-
warded to the U.S. Department of State as soon
as possible. For “must appear” offenses, the
Department uses the citation and any report as
the basis for requesting an “express waiver of
immunity.” Individuals cited for prepayable
offenses are given the option of paying the fine
or obtaining a waiver in order to contest the
charge.

In serious cases, e.g., DWI, DUI, personal
injury, accidents, telephonic notification to
the U.S. Department of State is urged. The
officer should follow his or her department’s
guidelines with respect to the conduct of a field
sobriety investigation. If appropriate, standard-
ized field sobriety testing should be offered and
the results fully documented. The taking of
these tests may not be compelled. If the of-
ficer judges the individual too impaired to drive
safely, the officer should not permit the indi-
vidual to continue to drive (even in the case of
diplomatic agents). Depending on the circum-
stances, there are several options. The officer
may, with the individual’s permission, take the

individual to the police station or other loca-
tion where he or she may recover sufficiently
to drive. The officer may summon, or allow the
individual to summon, a friend or relative to
drive; or the police officer may call a taxi for
the individual. If appropriate, the police may
choose to provide the individual with transpor-
tation.

The U.S. Department of State’s Diplomatic
Motor Vehicle Office maintains driver histories
on all its licensees and assesses points for mov-
ing violations. Drivers who demonstrate a pat-
tern of bad driving habits or who commit an
egregious offense such as DWI are subject to
having their licenses suspended or revoked as
appropriate. This policy can be enforced effec-
tively only if all driving infractions (DWI, DUI,
reckless driving, etc.) are reported promptly to
the U.S. Department of State. It is U.S. Depart-
ment of State policy to assign “points” for driv-
ing infractions and to suspend the operators li-
cense of foreign mission personnel who abuse
the privilege of driving in the United States by
repeatedly committing traffic violations and
demonstrating unsafe driving practices.

The property of a person enjoying full crimi-
nal immunity, including his or her vehicle, may
not be searched or seized. Such vehicles may
not be impounded or “booted’ but may be towed
the distance necessary to remove them from
obstructing traffic or endangering public safety.
If a vehicle that is owned by a diplomat is sus-
pected of being stolen or used in the commis-
sion of a crime, occupants of the vehicle may
be required to present vehicle documentation
to permit police verification of the vehicle’s sta-
tus through standard access to NLETS (use ac-
cess code US). Should the vehicle prove to have
been stolen or to have been used by unautho-
rized persons in the commission of a crime, the
inviolability to which the vehicle would nor-
mally be entitled must be considered tempo-
rarily suspended, and normal search of the ve-
hicle and, if appropriate, its detention, are per-
missible.
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Vehicles registered to consular officials,
including those with full criminal immunity, and
consulates are not inviolable and may be towed,
impounded, or booted in accordance with local
procedures. The U.S. Department of State
should be notified if a consular vehicle has been
detained or impounded so that its Office of For-
eign Missions can follow up with the proper
consular official or mission.

Federal license plates issued by the U.S.
Department of State are not the property of the
diplomat or of a diplomatic mission and remain
the property of the Department at all times. As
such, they must be surrendered to the U.S. De-
partment of State when recalled. Similarly, these
license plates may not be transferred from the

18

vehicle to which they were assigned by the U.S.
Department of State without the authorization
of its Office of Foreign Missions.

In cases where the officer at the scene has
determined that the vehicle is being operated
without insurance and/or has verified with the
U.S. Department of State that the vehicle bear-
ing U.S. Department of State license plates is
not the vehicle for which those plates were in-
tended, the Department may request that the
local law enforcement agency impound the
plates and return them to the Department. Such
impoundment should only be upon the request
of the U.S. Department of State. Subsequent
detention of the vehicle must conform to the
guidelines above.
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VI
Conclusion

IT IS IMPORTANT THAT LAW EN-
FORCEMENT and judicial authorities of the
United States always treat foreign diplomatic
and consular personnel with respect and with
due regard for the privileges and immunities to
which they are entitled under international law.
Any failure to do so has the potential of casting
doubt on the commitment of the United States
to carry out its international obligations or of
negatively influencing larger foreign policy in-
terests. As stated above, however, appropriate
caution should not become a total “hands off”
attitude in connection with criminal law en-
forcement actions involving diplomats.

Foreign diplomats who violate traffic laws
should be cited. Allegations of serious crimes
should be fully investigated, promptly reported
to the U.S. Department of State, and
procedurally developed to the maximum per-
missible extent. Local law enforcement authori-
ties should never be inhibited in their efforts to
protect the public welfare in extreme situations.
The U.S. Department of State should be advised
promptly of any serious difficulties arising in
connection with diplomatic or consular person-
nel. Law enforcement and judicial authorities
should feel free to contact the U.5. Department
of State for general advice on any matter con-
cerning diplomatic or consular personnel.

19
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VIII
Examples: Identifying Documents

U.S. Department of State Identification Cards

The United States Department of State, Office
of Protocol, issues identification documents to
foreign government personnel who are entitled
to immunity. Samples of the the identification
cards are provided here. Because there are dif-
ferent degrees of immunity, law enforcement

officers should read carefully identification
cards presented to them. Questions regarding
an individual’s status or immunity should be
referred during working hours to the Office of
Protocol, 202 647-1985; after hours to the Bu-
rean of Diplomatic Security, 202 647-7277.
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U.S. Department of State Identification Cards—continued
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U.S. Department of State Identification Cards—continued
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U.S. Department of State Tax Exemption Card

NOT TRANSFERABLE

Empption lrem samie.and bocsl ules tonte, restmarast mnd siabier
10500 Borasliy herged 1 the somener. Femdor sny aoh For abditomsl
teacification :
IFPOUND PLEASE RETURN TO:
'US. Departmaent of State
8507 huemational Pace, N.W.
Waiihingan, D.C. 200083034
Monday thwoogh Friday Return Pasoge Ganarasmee
B00am 480 pon EST Rev. 0805

Description: Background is powder blue; the strip at the bottom can be blue, yel-
low, red, green, or red/green; lettering is dark blue, black, and red; there are holo-
grams of the U.S. Department of State seal and the wording “U.S. Department of

State” covering the front of the card.
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U.S. Department of State Non-Driver ID and Drivers License

Description: Background is powder blue; lettering is dark blue, black, and red; there
are holograms of the U.S. Department of State seal and the wording “U.S. Depart-
ment of State” covering the front of the card.
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Add. 42

IX
Diplomatic and Consular Privileges and Immunities From Criminal Jurisdiction
S y of Law Aspects
Residence May Be
May Be Arrested | Entered Subjectto |  May Be Issued May Be Subpoenaed
Category orDetained | Ordinery Procedures|  Traffic Citation a3 Witness May Be Prosecuted Recognized Famity Membe
Diplomatic Agent Not No Yes No No Same a5 sponsor (full immunity and
inviolability).
& | Memberof No' No Yes No No Same as sponsor (full immonity and
§ Administrative and inviolability).
S | Tedtuien St
Service Stff Yes? Yes Yes Yes No—for official No immunity or inviolability.?
acts. Otherwise,
yes?
Career Consular Yes, if for a felony Yest Yes No—for official acts. | No—for official | No immunity oy imviolability.?
Officers and pursuant to a. Testimony may not be acts. Otherwise,
warrant.? compelled in any case. yes?
8 | Honorary Consular Yes Yes Yes No—for official acts. | No—for official | No immuaity or inviolability.
E| offcer Yes, in all other cases. | acts. Otherwise,
o yes.
Consvlar Employees Yes® Yes Yes No—for official acts. No—for official No immunity or inviolability.?
Yes. in all other cases. | acts. Otherwise,
yes
Intermational Yes' Yes' Yes Now—for official acts. | No—for official | No immunity or inviolability.
= | Organization Staf® Yes, in all other cases. | 2cts. Otherwise,
i -
: Diplomatic-Level Staff No* No Yes No No Same 25 sponsor (full immunity and
of Missions to inviolability).
] iy,
S| memational
3 | Organizations
5
g | Support Staff of Yes Yes Yes No—for official acts, | No—for official | No immumnity or inviolability.
§ | Msionsto Yes, in all other cases. . | acts. Otherwise,
& | Intemational yes.
Organizations

‘Reasonable constralnts, however, may be applied in emergency circumstances involving self-definse, Public safety, o the prevention of serious criminel acts.
*Ti table presents general rules. Particularly in the cases indicated, the employees of certain foreign countries may cnjoy higher levels of privileges and immunities on the besis of special bilatera! agroements.
3 samall bumber of senior offioers are entited to be treated identically 10 “dipiomatic sgents.™
“Nate that consular residenoss ate sometimes located within the official consular premiscs, In such cases, only the offcial office space is protected from police enfry.
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