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NOTE BY THE DEPARTMENT OF STATE

Pursuant to Public Law 89—497, approved July 8, 1966
(80 Stat. 271; 1 U.S.C. 113)—

“. . .the Treaties and Other International Acts Series issued

under the authority of the Secretary of State shall be competent
evidence . . . of the treaties, international agreements other than
treaties, and proclamations by the President of such treaties and
international agreements other than treaties, as the case may be,
therein contained, in all the courts of law and equity and of maritime
jurisdiction, and in all the tribunals and public offices of the

United States, and of the several States, without any further proof
or authentication thereof.”
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. WTO-=consistency of tax preferences provid

Memorandum of Und erstaﬂémg Between the United States of America and the
People’s Republic of China Reg&rdmg rtain Measures Granting Refunds,
Reductions or Exemptions fmm ’Ymex or Other Pavments

Whereas the med States of America (“United Stawes™) filed requests for
consultations with the People’s Kepubhc of China (China”) on 2 February 2007 and
27 April 2007 pursuant to Articles | and 4 of the World Trade Oreanization (W10)
Understanding on Rules and Procedures Governing the %t,t-tlcmam of Disputes.
Article XXiI:1 of the WTO General Agreement on Tariffs and Trade 1994, Articles 4
and 30 of the WTO Agreement on Subsidies and Countervailing Measures, and
Article 8 of the WTO Agreement on Trade-Related Investment Measures. regarding
certain meuasures granting refunds. re&uumm» or exemption {rom taxes or other
payments (DS358)

Wheress the United %lmm and China Eifﬁii cmmmuve wmulmmnm in Geneva.on 20
 Marchand 22 June ”{m‘?

The United ‘xl‘ma :mni {hina have agreed avs

&

| States deseribed its concerns about the
Amder:

1 During the consultations. the Un

{a) the Cirenlur of the Minist Finance and the Stale _
Taxation Concerning the Issues of Tux Credit To Enterprise Income Tax
Jor Purchuse of Domestically Produced Efﬁﬁpﬁmﬁ by Enterprises with

Foreign Investment and Foreign Emerprises, CaiShuiZi {‘?(}i}{} | No. 49
: 2000, and the Cirenlar of the State Administration of

-issued on 14 Januar

Fuxation on Printing and Issuing the Meastwres On Tax Credit o
Enterprise  Income  Tux for Purchase of Domestically Produced
Equipment by  Enterprises with Foreign Investmemt and  Foreign
Enerprises. GuoShuika [2000] No. 96, issued on 18 May 2000: and

(by the Cirenlar on Printing and Issuing the Interim Measures on Credit and
Exemption of Emerprise Income Tux for Investment in Domestically
sbade Lyuipment for Technological Renovation. CaiShuiZi [1999] No,
290, issued by the Ministry of Finance and the State Adiministration of
“Taxation on § December 1999,

In this regard. China has explained that legal instruments of at least equal leeal
stature to the cirenlars identified in sub-paragraphs (2) and (b) above. will contain
provisions stating that these circulars are repealed. and will be issued by the
competent authoritics. by 31 December 2007, effective no later than | January 2008,
China confirms that the tax preferences under the circulars identified in sub-
paragriphs (arand (b) above will not be reinstated.

2 During the consultations. the United States described its concerns about the
WTO-consistency of tax preferences provided under:

Idministration of
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Implementing }ézfle )

- instruments being repealed. China cos :
provisions ﬁmmﬁl:&i in \Lﬁ) mm.;aphs (a). (b ?ﬁ‘ﬁd (LI above will not be reinstated.

3. During the consultations. the United States described z%x coficerns abnm the
- WTO-consistency of tax ;mci oﬁm' pmlemnccs provided um:ic:

Aa) ém:ck 7 of the FIl Income ?2:3» Lene; Article 73. paragraph 1. section 6 of /

the FIE Income Tax {fnplenwmm:{ R?des; md Scetion X of the

Catalogue of Encouraged Foreign Invesimen Industiies (hercinafier.
“Encouraged Catalogue”) within the Catalogne for the Guidance of

Foreian Investment - Industries, Order [2004] No. 24, issued by the

~ Natiomal Development and Reform Commission and the Ministry of

Commerce on 30 November 2004 (hereinaﬁer “Catalogue™; and-

by the o Lircufar of ihe State Counc zt‘ Concerning the Adjustment in the
Taxation Policy of Imported f(juzpmem- Guola [I‘)‘)?} No. 37, issued'on
29 December 1997: and Seetion X1 of the Enearaged Catalogiie.

State Council on the Encouragenent of
i I' ()&tobet 19’%(5 .
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© WTO-consisteney of 1 ng Arti
and 57 thereat, f’f’ 1. hdh e\p}mnﬁé 1%131 t;hesn prm"lsmm do not pmvxdﬁ for the j
‘ mmfc :1',‘& pxetcrbm:c, contmumt t%p(m ﬂlb ;m of dmm.xm mu"'__

%

, um at t}mierstmdm& Thw: hmnatmm wﬂi ’m, m‘tde:
explicit uﬁxier mﬁfv d&kth(}ritatrxse leval mzzasurcs‘ ‘md I be o later than | .
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Mwmgemem i1 (a-l-aomggfz Jam& Venfm
 fequired foreign-invested enterprises 1o
confirmed. however. that because this 1
Councit Decision on Abslition of Certui _ :
3 2000. Opder No. 319 (6 Oc ober .ﬂi}l} thc c\cmpimﬂ prm xdz.d/ .
. under Axticle 3-0f the Swate Comncil Provisions is no longer dperative. “hina confirms.

- that Article 3 of the State Couneil Provisions may no longer serve as a legal basis 0

exempt foreign-invested cnterprises from makmu pavments mqmrcd ’m Chinese Ezm Lt
¢ rcuuhhm Gr other aﬁfmai measure S 5 5 s

6. During thx, wns,uhmm}s the Umwd States dwulbx.ci 1& concerns &Emui the
WTO-consigtency of valuc-added tax (VAT) relunds prmxdnd under the Cirenlar of
the Stave Administraiion of Taxation on Printing and Issuing the fnterim Measures for
the Admivdstration of lax Refund 1o L;zmg)i ises with Foreien Iy estment for, the
* Purchase. of Domestically Produeed Equipment, GuoShuiFa [1999] No. 171, dssued
on 20 September 1999, and the ¢ ‘drculur of the Stare Administration of Tuxation and
Neational Dy *eiopmetzl mw? Réﬁ;m: ¢ mnmmzan on Printing and Isswing the-Interim
Measures for: the Adminisiration af Tux Refund Jor the Purchase ot Domestically-
Produced Egquipment in Foreign Investment: Projects: Gun%hm{ a |2006] No. ML
issticd vn 24 July 2006. . Jo
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int this regard. China has stated that these cireulars do not create a preference.
cither in law or on a de fucto basis. for the use of domestic over imported goods in
connection. with purchases of domestically-produced equipment when viewed in
relation o the Cirewlar of the State Council € uncerrﬁrzg tiw ‘izg‘fztmnem in the
laxation Policy of Imported Equipment, GuoFa [1997] No. 37 issued on 29
December 1997, in connection with p ¢s of imported nqmpmem China has
confirmed thai. in implementing the above-mentioned Ievai mstruments as well as any
new legal instruments that affect the operation of the above-mentioned legal
-~ instroments. it will ensure that imported equipment receives VAT treatment under
terms and conditions no less favorable than thoac applicable to domestically-produced
equpment.

7. Ihe United States and China a»szrea""té Communicate in a tmely manner with
respeet 1o the implementation of the acmm described above. mdu:ziuw provision of
related new Jegal msizummns

B This Memorandum of Understanding is without prejudice 1o the rights and
obligations of the United States and China under the W10 Agreement.

Done in Geneva. on 29 November 20 m. 1Wwo_copies in L‘nﬂhsh and U}muc
respeetively, mi,?s,x.u being equally ﬁmﬁen{;e , :

L @i

For the (mv rmmm

Iomh;. Government o
ofthe United States of America _ ofthe People’s Republic of China -
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