© 00 ~N o o b~ O w NP

N R S R N N N N = e e o e =
co N oo o B~ W N P O © 00 N oo o O wWwN -+ O

TONY WEST
Assistant Attorney General

IAN HEATH GERSHENGORN
Deputy Assistant Attorney General

ANDRE BIROTTE JR.
United States Attorney

VINCENT M. GARVEY
Deputy Branch Director

SCOTT RISNER (Ml Bar #P70762)
ERIC J. BEANE (AZ Bar #023092)
Trial Attorneys

United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Avenue, N.W.
Washington, D.C. 20530

Telephone: (202) 514-2395 / (202) 616-2035
Facsimile: (202) 616-8470
Scott.Risner@usdoj.gov
Eric.Beane@usdoj.gov

Attorneys for the United States

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NML CAPITAL, LTD., Case No. 2:11-CV-03507-SJO-RZ

Plaintiff, STATEMENT OF INTEREST OF THE
UNITED STATES OF AMERICA
VS.

L.P., a Delaware limited partnership; THE
REPUBLIC OF ARGENTINA, a foreign state;
and DOES 1-10,

)
)
)
)
g
SPACEPORT SYSTEMS INTERNATIONAL, g
)
g
Defendants. g

Statement of Interest of the United States i
Case No. 2:11-cv-03507-SJO-RZ




© 00 ~N o o b~ O w NP

N R S R N N N N = e e o e =
co N oo o B~ W N P O © 00 N oo o O wWwN -+ O

TABLE OF CONTENTS

Table OF AULNOTITIES. ..ot iii
INEFOAUCTION ...ttt bbbttt r et n e e renas 1
FaCtual BaCKGIOUNG.........oiviiiiiieiie ettt ettt sbeebe e st e st e aneesne e b s 2
y N 00T 01T o | PRSPPI 4
I.  The FSIA Prohibits Attachment of the Satellite.............cccooiiiiiiiiiice 4
1. The FSIA Requires Plaintiff to Show That Defendant’s Property Is “Used for a
Commercial Activity in the United States” .........ccoovieieiiniiiieeeee e 4
2. The Satellite Is Not Being “Used for a Commercial Activity” .........c.ccccevvvvveiverennnn. 6
3. Even if the Satellite Is Used for a Commercial Activity, Argentina is Not Using the
Satellite As Such in the United States...........cooviiiiiiiiiire e 9

I1. Enjoining the Launch of the Aquarius/SAC-D Will Severely Disserve the Public Interest ... 12

CONCIUST ON e 17

Statement of Interest of the United States ii
Case No. 2:11-cv-03507-SJO-RZ




© 00 ~N o o b~ O w NP

N R S R N N N N = e e o e =
co N oo o B~ W N P O © 00 N oo o O wWwN -+ O

TABLE OF AUTHORITIES

CASES PAGE(S)
Af-Cap, Inc. v. Chevron Overseas (Congo) Ltd.,

475 F.3d 1080 (9t Cir. 2007) ..c.veeeeeiieeieeie sttt passim
Aurelius Capital Partners, LP v. Republic of Argentina,

584 F.3d 120 (2d Cir. 2009) ....veevierieieiesiesiesiesieseeseesieseesee e siestestessesseeseeseeseessessessesressesseaseenes 10
Colella v. Republic of Argentina,

Case No. 07-mc-80084, 2007 WL 1545204 (N.D. Cal. May 29, 2007) ......ccccevvvrvurreenncns 10, 12
Connecticut Bank of Commerce v. Republic of Congo,

309 F.3d 240 (5th Cir. 2002) ......eeeeiiieiieeieeiie ettt nre e 5,6,10
De Letelier v. Republic of Chile,

TAB F.20 790 (20 Cil. 1984) ..viieieieieiie ettt ettt sttt sttt st nenreeneene e 8
EM Ltd. v. Republic of Argentina,

AT73 F.3d 463 (20 Cir. 2007) c.veiveieeeieeiieiesiesie ettt ese et ee et sbe et se e e e eesesaessesaesresseanenneas 8
Flatow v. Islamic Republic of Iran,

308 F.3d 1065 (9th Cir. 2002) ....ccuveieieiieiie ettt sttt sbeesbeeseesreenbeanee s 4
Florida Coalition for Peace & Justice v. Bush,

Case No. 89-cv-2682, 1989 WL 451627 (D.D.C. Oct. 10, 1989) ......ccceviirriieiiiie e 13
In re Terrorist Attacks on Sept. 11, 2001,

538 F.30 71 (2d Cir. 2008) ....ecuveueerieieiesiesiesiesiesieeseeeesiesieseeseestestessessesseeseesseseessessessessessessessens 8
Jones v. United States,

529 U.S. 848 (2000) ....veveiveeiieieerieieiesieste e ste st sse et este st st be bt r ettt bt renreeneenes 10
Liberian E. Timber Corp. v. Republic of Liberia,

659 F. SUPP. 606 (D.D.C. 1987)....eiiiiiiieiiiieiieie sttt sttt ettt sneesbe e 5
Mwani v. bin Laden,

417 F.3d 7 (D.C. Cil. 2005)....cueiueerieieesieiesiesiesiesiesiesseeseeeeseessessessessessessesseeseessessessessessessessensens 9
NML Capital, Ltd. v. Republic of Argentina,

Case No. 03-cv-8845, 2011 WL 1533072 (S.D.N.Y. Apr. 22, 2011) ..ccccevrrierieirnieenieenn 10
Persinger v. Islamic Republic of Iran,

729 F.20 835 (D.C. Cir. 1984).....cciiiiiiiie ettt ettt ne e 6, 17
Republic of Argentina v. Weltover, Inc.,

504 U.S. 607 (1992) ....viieiiiiieeiieieieiie ettt e ettt sttt be et e s et a et et st neareereene e 7
Republic of Philippines v. Pimentel,

128 S. Ct. 2180 (2008) ...eeuveveieiieiiieieerieiesie e stesteste s e e eeseeeesteseestesbesreaseeseeseeeessestesreareareaneeneens 6
Richmark Corp. v. Timber Falling Consultants,

959 F.2d 1468 (9t Cir. 1992) .....eiuieiieieieriesie ettt sttt snenneens 11
Statement of Interest of the United States iii

Case No. 2:11-cv-03507-SJO-RZ




© 00 ~N o o b~ O w NP

N R S R N N N N = e e o e =
co N oo o B~ W N P O © 00 N oo o O wWwN -+ O

Rubin v. Islamic Republic of Iran,
456 F. Supp. 2d 228 (D. MaSS. 2006)........ceieerierirriieriiaiesieeniesiesieesiesressteesae e e seessesseesnee e 11

Stormans, Inc. v. Selecky,
586 F.3d 109 (9th Cir. 2009) ......eoiiiiiiieiieeie sttt st sre e 13

United States v. County of Arlington, Virginia,
702 F.2d 485 (4th Cir. 1983) ...cuvicieieic ittt ettt be e sbe e s re e b e sneesbeeea s 8

Voter Registration Education Project v. Shelley,
344 F.3d 914 (9th Cir. 2003) (BN DANC) ....veeiiiieiiieieee e 12

Winter v. Natural Resource Defense Council,
129 S. Ct. 365 (2008) ....vveveeeeeiieiieeie et ste et e sttt e e be et e re e nr e re e re e b e nr e baenreeneenras 12

STATUTES AND REGULATIONS

P RS T O I I AT 1
28 UL.S.C. 8 LB02 ...ttt ettt ettt bbbt e b bt et e beebenneenres 1
P U RS T O I 01 SRR 7
28 U.S.C. 8 1609 ...ttt bt bbbttt r et re et eneers 4,5
28 U.S.C. 8 L1610 ..oiieiiciiieie ettt ettt be e b et e he e teere e te e reenrenreens passim
A2 U.S.C. 8 2451 ...ttt bbbt et ne et e e e et 13

MISCELLANEOUS MATERIALS

11A Fed. Prac. & ProC. CiV. (2d 80.) oottt 13
H.R. Rep. NO. 94-1487 (1976) ....eeiiueeiiie ettt ettt st srae et re e snaa e 509
S.REP. NO. 94-1310 (L1976) ... eeiueeeieieeeiieieeee ettt sttt st e b sbe st e sbeebeeneesbeesbesneenes 9
Statement of Interest of the United States iv

Case No. 2:11-cv-03507-SJO-RZ




© 00 ~N o o b~ O w NP

N R S R N N N N = e e o e =
co N oo o B~ W N P O © 00 N oo o O wWwN -+ O

INTRODUCTION

The United States respectfully submits this Statement of Interest pursuant to 28 U.S.C. § 517 to
express the view that Plaintiff has not satisfied the requirements for a temporary protective order, a
temporary restraining order, or any other relief.l To satisfy debts allegedly owed by the Republic of
Argentina, Plaintiff asks this Court to disrupt the scheduled launch of a satellite, the Aquarius/SAC-D,
at the center of a long-planned scientific mission organized jointly by the National Aeronautics and
Space Administration (NASA) and the Argentine Comision Nacional de Actividades Espaciales
(National Space Activities Commission, or CONAE). Even if the satellite is in part the property of
Argentina, as Plaintiff contends, Plaintiff fails to satisfy the requirements for the extraordinary relief it
requests because the property is immune from attachment under the Foreign Sovereign Immunities
Act, 28 U.S.C. 88 1602, et seq. (FSIA), and because of the detrimental impact that even a temporary
delay of the satellite’s launch would cause to the United States and the public interest. Filing just
weeks before the launch, and after the space agencies of the United States, Argentina, France, ltaly,
and Canada have collectively invested hundreds of millions of dollars and years of human capital,
Plaintiff baldly states that enjoining the launch “will have no effect on the satellite mission other than
to impose a lien on Argentina’s interest in it.” PL.’s Reply in Supp. of Ex Parte Application 9. That is
wrong. An injunction would severely disrupt the Aquarius/SAC-D mission for all parties, frustrate
NASA’s substantial investment in the program, and severely disserve the public interest.

FACTUAL BACKGROUND

The Aquarius/SAC-D satellite will “make pioneering space-based measurements of Sea

Surface Salinity (SSS) with the precision, resolution, and coverage needed to characterize salinity

1 Pursuant to 28 U.S.C. § 517, “[t]he Solicitor General, or any officer of the Department of Justice,
may be sent by the Attorney General to any State or district in the United States to attend to the
interests of the United States in a suit pending in a court of the United States, or in a court of a State, or
to attend to any other interest of the United States.” The United States reserves the right to seek
intervention in this suit if appropriate.

Statement of Interest of the United States 1
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variations and investigate the linkage between ocean circulation, the Earth’s water cycle, and climate
variability.” Declaration of Eric E. lanson, NASA Aquarius Program Executive (May 3, 2011) { 5.
Once in orbit, the satellite will be able to “detect changes in ocean salinity as small as the equivalent of
a “‘pinch’ (about 1/8 teaspoon) of salt in a gallon of water, or about 0.2 grams salt per kilogram
seawater.” lanson Decl., Ex. A, Aquarius/SAC-D Mission Brochure, “Aquarius/SAC-D: Sea Surface
Salinity from Space” [“Aquarius/SAC-D Mission Brochure”] at 4. The satellite will provide an
unprecedented amount of data: NASA expects that, “within its first several months after launch,
Aquarius will collect as many sea surface salinity measurements as are in the entire historical record.”
Id.; lanson Decl. 7. The Aquarius/SAC-D will thus offer us information unavailable from any
governmental or commercial sources.

As a critical part of NASA’s Salinity Processes in the Upper-Ocean Regional Study (SPURS),
an extensive field experiment investigating how changes in the water cycle and ocean circulation
impact ocean salinity levels, the Aquarius/SAC-D will help us to better understand how global
precipitation, evaporation, and the cycling of water are changing, and how climate variations induce
changes in the global ocean circulation. lanson Decl. § 6. Specifically, the data collected by the
Aquarius/SAC-D will be used to determine what processes influence salinity variations and to examine
the effects of salinity change on ocean circulation:

Data from Aquarius will allow scientists to see how freshwater moves between the ocean

and the atmosphere as a result of rainfall, evaporation, ice melt, and river runoff. These

data will improve global “water cycle budget’ estimates over the ocean, where the

majority of global precipitation and evaporation occurs. Accurate data will also be used

to improve computer models to better resolve how climate, ocean circulation, and the
water cycle are connected, and thereby improve climate prediction.

Aquarius/SAC-D Mission Brochure at 6. Aquarius “will contribute significantly to improving
computer models that are used to forecast future climate conditions. With this new data stream,
scientists can begin to understand the correlation of changes in salinity with changes in the water cycle,

ocean circulation, and climate.” 1d. at 11. The information obtained by Aquarius will be analyzed by
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NASA, and then disseminated to the public at no charge for further study by the global scientific
community. lanson Decl. { 7; Van Dalsem Decl., Ex. M, at 4 (“Data provided by this Observatory will
be analyzed by the Aquarius/SAC-D Science Team . . . for up to six months after launch, at which time
the data products will be released to the general science community.”).

The Aquarius/SAC-D represents the latest initiative in an established partnership between
NASA and CONAE, the national space agency of Argentina, as part of a CONAE project known as the
Satélite de Aplicaciones Cientificas (Scientific Applications Satellite, or SAC). lanson Decl. { 8.

With respect to this particular mission, the NASA/CONAE partnership is governed by an international
Memorandum of Understanding (MOU), signed by representatives of NASA and CONAE in March
2004. See lanson Decl., Ex. B (MOU); id., Ex. C (2010 amendment to MOU). Pursuant to the MOU,
CONAE has provided the spacecraft bus (i.e., the satellite’s infrastructure), while NASA has
contributed the main scientific instrument, known as Aquarius, and the rocket that will serve as the
satellite’s launch vehicle. lanson Decl. § 12; id., Ex. B. The various components are critical to the
Aquarius/SAC-D; in particular, the Aquarius instrument cannot fly without the SAC-D spacecraft. Id.
114. CONAE has also partnered with Italy, France, and Canada, each of which has contributed other
scientific instruments to the satellite. 1d. 1 13-14.

This multinational partnership allows the United States, and the global scientific community, to
benefit from the expertise of many different national space programs. To date, NASA has invested
approximately $250,000,000 in the Aquarius/SAC-D program, and currently maintains a program
workforce of approximately 50 full-time employees. Id. § 16. Its international partners have similarly
invested heavily in the Aquarius mission.

The Aquarius/SAC-D is now in the late stages of testing and preparation for launch. Id. { 19.
Because the satellite’s components have been custom-designed to work in harmony, and given the

extensive testing and calibration that each instrument has undergone, the “[rJemoval of any of the
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Case No. 2:11-cv-03507-SJO-RZ




© 00 ~N o o b~ O w NP

N R S R N N N N = e e o e =
co N oo o B~ W N P O © 00 N oo o O wWwN -+ O

instruments (including Aquarius) could significantly (and potentially permanently) damage the
observatory.” Id. §17. On approximately May 12, NASA’s launch services program will take
responsibility for final preparations of the Aquarius/SAC-D. Id. § 19. The satellite will be moved to
the launch pad on approximately May 18, and launch is scheduled for June 9. Id. ] 19-20.

On April 25, just weeks before the scheduled launch, Plaintiff appeared in this Court seeking to
enjoin the movement of the satellite, including its upcoming launch. Without any claim against NASA
or the numerous national space agencies involved in the Aquarius program, including CONAE,
Plaintiff seeks to prevent the satellite’s launch on account of debts allegedly owed by the Republic of
Argentina on matters wholly unrelated to the Aquarius/SAC-D.

ARGUMENT

l. The FSIA Prohibits Attachment of the Satellite

If the court determines that CONAE is an “agency or instrumentality” of Argentina, then
CONAE’s property would be treated as distinct from that of Argentina, and would not be able to be
used to satisfy NML’s judgment against the Republic. See Flatow v. Islamic Republic of Iran, 308
F.3d 1065, 1069-74 (9th Cir. 2002). But if the court determines that CONAE is part of Argentina, as
asserted by Plaintiff, then the FSIA makes property of a foreign state exempt from attachment and
execution unless an exception to immunity applies. See 28 U.S.C. 8§88 1609, 1610(a), (c). Because
Plaintiff cannot show that the Argentina/SAC-D is being “used for a commercial activity in the United
States,” it cannot satisfy a threshold requirement for an exception to immunity. Plaintiff thus cannot
show it is likely to succeed on the merits of its claim — a requirement for injunctive relief. See Winter
v. Natural Resource Def. Council, 129 S. Ct. 365, 374 (2008).

1. The FSIA Requires Plaintiff to Show That Defendant’s Property Is “Used for a
Commercial Activity in the United States”

The FSIA establishes a comprehensive scheme for obtaining and enforcing judgments against a

foreign government. The FSIA creates a presumption of immunity from execution for foreign state

Statement of Interest of the United States 4
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property, and also requires judicial review, before permitting an order of attachment or execution. See
28 U.S.C. 881609, 1610(a), (c). In pertinent part, the FSIA provides that “the property in the United
States of a foreign state shall be immune from attachment[,] arrest and execution except as provided in
section[] 1610 . . . of this chapter.” 28 U.S.C. § 1609. In turn, section 1610 provides various
exceptions to the immunity from attachment, but limits the exceptions to foreign state property “used
for a commercial activity in the United States.” 28 U.S.C. § 1610(a).2

Before turning to the scope of that exception, it is important to note the Ninth Circuit’s
recognition that courts “must construe the waiver provisions of the FSIA narrowly.” Af-Cap, Inc. v.
Chevron Overseas (Congo) Ltd., 475 F.3d 1080, 1087 (9th Cir. 2007). Courts interpret the exceptions
narrowly “because sovereign immunity remains the rule rather than the exception, and because courts
should be cautious when addressing areas that affect the affairs of foreign governments.” Liberian E.
Timber Corp. v. Republic of Liberia, 659 F. Supp. 606, 610 (D.D.C. 1987). As Congress recognized at
the time it enacted the FSIA, “enforcement [of] judgments against foreign state property remains a
somewhat controversial subject in international law.” H.R. Rep. No. 94-1487, at 27 (1976).
Accordingly, the provisions allowing execution against foreign state property seek “to limit as much as
possible disrupting the ‘public acts’ or ‘jure imperii’ of sovereigns,” by permitting execution only
against property used in the United States for commercial purposes. Conn. Bank of Commerce v.

Republic of Congo, 309 F.3d 240, 253 (5th Cir. 2002); see also Af-Cap, Inc., 475 F.3d at 1088-89.

2 In this case, Plaintiff invokes only the exception in § 1610(a)(1), which applies to situations in which
“the foreign state has waived its immunity from attachment in aid of execution or from execution
either explicitly or by implication.” Even if it shows that Defendant has expressly waived immunity,
this exception only applies if Plaintiff can also satisfy the threshold requirement in 8 1610(a) that the
property is “used for a commercial activity in the United States.” See Conn. Bank of Commerce v.
Republic of Congo, 309 F.3d 240, 247 (5th Cir. 2002) (“Even when a foreign state completely waives
its immunity from execution, courts in the U.S. may execute only against property that meets” the
criteria in 8 1610(a)(1).).

Statement of Interest of the United States 5
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As the Supreme Court recently observed, judicial seizure of the property of a foreign state
“may be regarded as an affront to its dignity and may affect our relations with it.” Republic of
Philippines v. Pimentel, 128 S. Ct. 2180, 2190 (2008) (quotation marks and citation omitted). An
order by a U.S. court authorizing execution against foreign state property also may have consequences
for the treatment of U.S. property abroad under principles of reciprocity. Because “some foreign states
base their sovereign immunity decisions on reciprocity,” a U.S. court’s decision to exercise jurisdiction
over a foreign state can “subject the United States to suits abroad.” Persinger v. Islamic Republic of
Iran, 729 F.2d 835, 841 (D.C. Cir. 1984). Similarly, a U.S. court’s order permitting execution of
foreign state property used for a public, governmental purpose could encourage foreign courts to issue
like orders against United States property abroad.

Moreover, it is important to note that Plaintiff cannot, of course, use this proceeding to attach
the property of the United States. Plaintiff dismisses this concern by contending that it seeks only the
property of Argentina, but as the declaration of Mr. lanson makes clear, the Aquarius/SAC-D has been
fully assembled, and “removal of any of the instruments (including Aquarius) could significantly (and
potentially permanently) damage the observatory.” lanson Decl. § 17. Even if the Court were to
determine that Defendant’s interest in the Aquarius/SAC-D were otherwise subject to attachment, as a
practical matter that interest could not be severed without doing substantial damage to the property of
the United States. In any event, Plaintiff has failed to show that property of Defendant is subject to
attachment.

2. The Satellite Is Not Being “Used for a Commercial Activity”

In addition to showing that the Aquarius/SAC-D is the property of Argentina (and not of a
separate agency or instrumentality), Plaintiff’s attempt to attach the satellite also requires it to show

that the satellite is being used for a commercial activity in the United States. However, in the view of

Statement of Interest of the United States 6
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the United States the Aquarius/SAC-D is not being “used for a commercial activity” because the nature
of its use is inherently governmental rather than commercial.

The FSIA defines “commercial activity” as “either a regular course of commercial conduct or a
particular commercial transaction or act.” 28 U.S.C. § 1603(d). In addition, “[t]he commercial
character of an activity shall be determined by reference to the nature of the course of conduct or
particular transaction or act, rather than by reference to its purpose.” Id.

In giving meaning to this definition, the Supreme Court has explained that a foreign state’s
actions are “commercial” within the meaning of the FSIA when the state “acts, not as a regulator of a
market, but in the manner of a private player within it.” Republic of Argentina v. Weltover, Inc., 504
U.S. 607, 614 (1992). Further, “the commercial character of an act is to be determined by reference to
its “nature’ rather than its “purpose.”” Id. “[T]he issue is whether the particular actions that the foreign
state performs (whatever the motive behind them) are the type of actions by which a private party
engages in trade and traffic or commerce.” Id. (internal quotation marks omitted). This interpretation
comports with the rationale behind the FSIA’s exceptions to jurisdictional immunity and attachment
and execution immunity — a foreign state should be found to have waived these immunities only when
it has taken some action outside the realm of sovereign actions and itself acts as a private party.

Here, the Aquarius/SAC-D is not used, and will not be used, for commercial activity. The
nature of its activity is public, not commercial in nature. The satellite will be used to collect scientific
data concerning ocean salinity levels on a scale never before seen by the scientific community, and
will have profound impacts on our understanding of the effects of ocean salinity on ocean circulation
and the climate. lanson Decl. 11 6-7. The operation of Aquarius/SAC-D is not an action of “trade and
traffic or commerce,” Weltover, Inc., 504 U.S. at 614, and Argentina is not acting as one player in a
market through its operation of the satellite. There simply is no commercial “market” for the

Aquarius/SAC-D to operate in.

Statement of Interest of the United States 7
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Notably, the information obtained by Aquarius/SAC-D will be analyzed by NASA and then
disseminated at no cost to the public, to benefit the global scientific community. lanson Decl. § 7.
Such a public dissemination underscores the public-spirited, non-commercial nature of the mission.
See In re Terrorist Attacks on Sept. 11, 2001, 538 F.3d 71, 92 (2d Cir. 2008) (charitable donations are
not commercial activities because they “are not part of the trade and commerce engaged in by a
‘merchant in the marketplace’”); De Letelier v. Republic of Chile, 748 F.2d 790, 797 (2d Cir. 1984)
(considering “whether the activity is of the type an individual would customarily carry on for profit”);
United States v. County of Arlington, Va., 702 F.2d 485, 488 (4th Cir. 1983) (same). Rather than
engaging in trade and commerce by contracting out the use of the satellite or selling the data obtained
by the mission, NASA and CONAE will instead use the Aquarius/SAC-D to obtain scientific data for
free public consumption and analysis, to contribute to our collective understanding of ocean salinity in
order to improve climate modeling throughout the world.

That the purpose of the Aquarius/SAC-D is not commercial in nature is further underscored by
the fact that the observatory’s components were contributed by national space agencies. lanson Decl.
1 13-14. Intergovernmental initiatives and cooperation are inherently the province of sovereigns.
See, e.g., EM Ltd. v. Republic of Argentina, 473 F.3d 463, 482 (2d Cir. 2007) (nation’s borrowing
relationship with the International Monetary Fund is not “commercial” because membership in the
international institution is limited to sovereigns). The assembled satellite is the combination of
instruments and infrastructure from the space agencies of the United States, Argentina, France, Italy,
and Canada, rather than private companies. NASA and CONAE have entered into a memorandum of
understanding as to their respective obligations, see lanson Decl., Ex. B, and “[t]he vehicle for
enforcing” one state’s obligations to the other “is diplomatic and thus sovereign, not commercial,” EM

Ltd., 473 F.3d at 484.
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Plaintiff points to the fact that some commercial entities operate satellites, but that does not
compel or even necessarily support the conclusion that the Aquarius/SAC-D is being used for a
commercial activity. While a “commercial activity” must be something that a private individual can
perform, that factor alone is not sufficient. The conduct that triggers an exception to immunity “must
itself take place in a commercial context.” Mwani v. bin Laden, 417 F.3d 7, 17 (D.C. Cir. 2005)
(emphasis added). The examples of “commercial activity” provided in the House and Senate reports
on the FSIA demonstrate that active participation in the marketplace is required to satisfy the statutory
definition: “a foreign government’s sale of a service or a product, its leasing of property, its borrowing
of money, its employment or engagement of laborers, clerical staff or public relations or marketing
agents, or its investment in a security of an American corporation.” H.R. Rep. No. 94-1487, at 16
(1976), reprinted in 1976 U.S.C.C.A.N. 6604, 6615; S. Rep. No. 94-1310, at 16 (1976). The
Aquarius/SAC-D is not being used for any such activities; instead, the use of the Aquarius/SAC-D is
limited to its use as a functioning satellite, gathering scientific information to be analyzed by NASA
and CONAE scientists and then disseminated to the public.

Because it is not being used for activities in which private entities engage in the marketplace,
the Aquarius/SAC-D is immune from attachment.

3. Even if the Satellite’s Used Will Be for a Commercial Activity, Argentina Is
Not Using the Satellite As Such Now in the United States

If the use of the satellite to collect scientific data could be seen as use for a commercial activity,
the satellite would still be immune from attachment because Defendant is not performing such use in
the United States. Plaintiff contends that Defendant is “*using’ the [satellite] in the United States by
testing and launching it from VVandenberg Air Force Base,” and that “satellite launches themselves are
a commercial activity.” Pl.’s Ex Parte Application 14. But a satellite is not “used” for testing and
launching, and it is NASA, not Argentina, that will be responsible for the launch of the Aquarius/SAC-

D. Any use of the satellite for commercial activities will be limited to its use as a satellite, which will
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necessarily occur after NASA has completed the launch on June 9 and the satellite is in orbit around
the earth.

The Ninth Circuit has interpreted the FSIA’s use of the term “used for” and stated that ““[t]he
phrase ‘used for’ in § 1610(a) is not a mere syntactical infelicity that permits courts to look beyond the
‘use’ of the property, and instead try to find any kind of nexus or connection to commercial activity in
the United States.”” Af-Cap, Inc., 475 F.3d at 1087 (quoting Conn. Bank of Commerce, 309 F.3d at
254). Instead, the term “is to be strictly construed.” Colella v. Republic of Argentina, Case No. 07-
mc-80084, 2007 WL 1545204, at *5 (N.D. Cal. May 29, 2007). “Use” is “most sensibly read to mean
active employment for commercial purposes, and not merely a passive, passing, or past connection to
commerce.” Af-Cap, Inc., 475 F.3d at 1088 (quoting Jones v. United States, 529 U.S. 848, 855
(2000)). Property is “used” for commercial activity when “the property in question is put into action,
put into service, availed or employed for a commercial activity.” Id. at 1091.

Moreover, it is not sufficient that the property will be used for commercial activity; such use
must be done now. See Aurelius Capital Partners, LP v. Republic of Argentina, 584 F.3d 120, 130 (2d
Cir. 2009) (“the property that is subject to attachment and execution . . . must have been ‘used for a
commercial activity’ at the time the writ of attachment or execution is issued”) (emphasis in original);
id. (*Section § 1610(a) does not say that the property in the United States of a foreign state that “will be
used’ or ‘could potentially be used” for a commercial activity in the United States is not immune from
attachment or execution. More is required: the property . . . must be used.”) (emphasis in original).

As another court recently recognized, components of a satellite are not being used for
commercial activity while they are still being constructed. See NML Capital, Ltd. v. Republic of
Argentina, Case No. 03-cv-8845, 2011 WL 1533072, at *6 (S.D.N.Y. Apr. 22, 2011). Moreover, such
use must be done by the foreign state, while the property is in the possession of the foreign state. See

id. at 131 (plaintiff must show that the property “in the hands of the Republic [of Argentina] must have
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been “used for a commercial activity’”) (emphasis in original); Rubin v. Islamic Republic of Iran, 456
F. Supp. 2d 228, 234 (D. Mass. 2006) (“the ‘commercial use’ exception of § 1610(a) applies only
where it is the foreign sovereign who engages in the commercial activity”).

Plaintiff’s contention that “satellite launches themselves are commercial activity,” Pl.’s Ex
Parte Application at 14, thus misses the mark, because future use does not support an exception to
immunity. Even if the Aquarius/SAC-D’s use as a functioning satellite could be regarded as use for a
commercial activity, the cases discussed above make clear that the proper inquiry is whether the
property is being used for a commercial activity now, at the time of its possible attachment and
execution. To the extent that the use of Aquarius/SAC-D as a functioning satellite constitutes being
“put into action, put into service, availed or employed” for a commercial activity, see Af-Cap, Inc., 475
F.3d at 1091, that use will not occur until the satellite has been launched into orbit. At that point, the
satellite will be outside the United States, and thus not subject to attachment. See Richmark Corp. v.
Timber Falling Consultants, 959 F.2d 1468, 1477 (9th Cir. 1992) (“It is true that section 1610 does not
empower United States courts to levy on assets located outside the United States.”).

As Argentina notes in its brief, see Dkt. 22 at 13-14, this case is factually similar to Colella v.
Republic of Argentina, Case No. 3:07-mc-80084, 2007 WL 1545204 (N.D. Cal. May 29, 2007), in
which Judge Alsup found that an Argentine airplane was not used for commercial activity in the
United States merely because it was flown to this country for maintenance and service. Id. at *6. The
court held that the airplane “needs to be maintained and serviced, but it is not ‘used for’ maintenance
and service. . .. [T]o the extent that servicing [the plane] has any connection to commerce, it is only a
passing connection. Such servicing does not convert that employment into ‘use’ for commercial
activity.” 1d. Asin Colella, a satellite must be tested and prepared for launch, but it is not “used for”
testing and launch preparation. See Af-Cap, Inc., 475 F.3d at 1089 (recognizing that the phrase “used

for” requires more than simply showing that the property’s use is “in connection with,” “integral to,”
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or “related to” a commercial activity). Just as a plane is “used for” transportation but not maintenance
and service, a satellite is used at most for the collection of data in orbit and not the preparation and
testing for a launch. Plaintiff’s attempt to distinguish this case on the ground that the Aquarius/SAC-D
was specifically designed to provide diagnostic information during pre-launch testing misses the mark;
such a function is “related to,” perhaps even “integral to,” a satellite’s ability to function in orbit, but a
satellite is not “used for” the pre-launch transmittal of diagnostic information any more than an
airplane is “used for” maintenance.

Accordingly, the satellite is not presently being “used for a commercial activity in the United
States” because it is being tested and prepared for launch by NASA. lanson Decl. 1 17. And once the
satellite is launched and is operating as a functioning satellite, it will not be “used for a commercial
activity in the United States,” because it will be in orbit, outside the United States. Plaintiff thus
cannot show that the satellite falls within the FSIA’s exception from immunity.

1. Enjoining the Launch of Aquarius/SAC-D Will Severely Disserve the Public Interest

Even if the Court determines that the Aquarius/SAC-D is subject to attachment, in considering
whether to grant Plaintiff’s request for injunctive relief, the court must also “consider whether the
public interest favors issuance of the injunction.” Voter Registration Educ. Project v. Shelley, 344
F.3d 914, 917 (9th Cir. 2003) (en banc). See also Winter, 129 S. Ct. at 374 (“A plaintiff seeking a
preliminary injunction must establish . . . that an injunction is in the public interest.”).

In its application, Plaintiff pays little attention to the public interest, arguing only that the
public has an interest in facilitating the enforcement of judgments. Pl.’s Ex Parte Application 18. In
its reply, Plaintiff makes the remarkable assertion that “[t]he relief sought will have no effect on the
satellite mission other than to impose a lien on Argentina’s interest in it.” PIL.’s Reply in Supp. of Ex
Parte Application 9. Plaintiff’s statement betrays a complete misunderstanding of the property at issue

in this case. Seeking an injunction only weeks before the satellite’s launch, Plaintiff ignores the direct
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and concrete harms that will result to NASA and the United States, against whom Plaintiff has no legal
grievance. The Aquarius instrument cannot fly without the SAC-D spacecraft, see lanson Decl. { 14,
and removal of the spacecraft itself would thus have a remarkably detrimental impact on parties
beyond Argentina. The United States and its other foreign space partners simply should not be made
to pay on account of a dispute between Plaintiff and Defendant — a dispute wholly unrelated to the
Aquarius/SAC-D satellite and mission. The public interest would be severely disserved by an order
enjoining the launch of the Aquarius-SAC/D.

Congress has recognized that the public interest is served by missions such as the
Agquarius/SAC-D. See 11A Fed. Prac. & Proc. Civ. § 2948.4 (2d ed.) (“The public interest may be
declared in the form of a statute.”) (quoted in Stormans, Inc. v. Selecky, 586 F.3d 1109, 1140 (9th Cir.
2009)). Congress has declared “that the general welfare and security of the United States require that
adequate provision be made for aeronautical and space activities.” 42 U.S.C. 8 2451(b) (2005).
Moreover, it is the policy of the United States to undertake aeronautical and space activities to
contribute to “[t]he expansion of human knowledge of the Earth,” id. 8 2451(d)(1), and to engage in
“[c]ooperation by the United States with other nations and groups of nations” in pursuit of that goal, id.
§ 2451(d)(7).

Under similar circumstances, another court rejected a temporary restraining order on the
ground that a comparable delay to a NASA mission’s launch disserves the public interest. In Florida
Coalition for Peace & Justice v. Bush, Case No. 89-cv-2682, 1989 WL 451627, at *7 (D.D.C. Oct. 10,
1989), the plaintiffs sought to enjoin the launch of the space shuttle Atlantis. The court recognized that
NASA was constrained by a narrow launch opportunity window, and that delay would thus cause
substantial monetary harm to NASA and require the agency to reschedule other missions. Id. The

court also noted the consequences that delay would have for the Galileo Mission, “an important part of
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NASA'’s Solar System Exploration Program,” which “will greatly increase our country’s knowledge of
space.” Id.

The consequences of delaying the launch of the Aquarius/SAC-D - both in financial harm to
NASA and its multinational partners and in the loss of scientific understanding for the public — are at
least as significant here. Entry of an injunction will harm NASA and the public interest in numerous
ways by significantly delaying important projects, costing the agency tens (if not hundreds) of millions
of dollars, and frustrating multinational cooperation between NASA and foreign space partners.

Even a minor delay will impair NASA’s ability to launch the Aquarius/SAC-D given the very
narrow launch opportunity window that is available for the satellite. The satellite is currently
scheduled for launch on June 9. lanson Decl. § 20. NASA can support a launch only as late as July
15. 1d. If the launch is delayed beyond that date, Aquarius/SAC-D will be unable to launch until
approximately February 2012, because NASA has already committed its resources to supporting a
series of other planned missions, most of which are planetary missions with fixed launch windows. 1d.
1 21. “Delaying the launch of Aquarius/SAC-D would thus require either waiting until February 2012
or causing a domino effect on a string of long-planned complex missions.” Id.

Despite Plaintiff’s unsupportable assertion that a temporary restraining order “will have no
effect on the satellite mission other than to impose a lien on Argentina’s interest in it,” Pl.’s Reply in
Supp. of Ex Parte Application at 9, the fact is that NASA could not substitute for the satellite bus just
weeks before launch. Custom-designed and manufactured for the specifications of this mission, the
Aquarius/SAC-D “has now been fully assembled, and removal of any of the instruments (including
Agquarius) could significantly (and potentially permanently) damage the observatory.” 1d. § 17. Even
replacing a relatively minor instrument at this stage would invalidate the extensive testing performed
thus far. Id. Of course, losing the spacecraft bus — the infrastructure of the satellite itself — would have

far more significant consequences.
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Any such delay will also have serious consequences for the SPURS program and NASA’s
Earth Sciences research. The launch of the Aquarius/SAC-D is only one element of the SPURS
program, and each element has been timed to support the broader mission. Id.  24. For example,
Aquarius/SAC-D’s launch and operation “has been timed to coincide with the operation of the
European Space Agency Soil Moisture and Ocean Salinity (SMOS) surface salinity satellite mission as
well as the continuing global array of Argo profiling floats, all of which provide excellent new tools to
monitor ocean salinity.” Id. NASA has already made significant commitments by investing in
instrumentation and ship-time on U.S. and European research vessels, and has committed to beginning
cruise studies in March 2012. Id. Other nations have similarly invested capital and human resources
in preparing to meet their responsibilities in this multinational program. “But this program will not
proceed if Aquarius/SAC-D has not been in orbit for a minimum of 8 months to allow for satellite
measurement calibration and validation.” Id. Delaying the launch of Aquarius/SAC-D could thus
“mandate the cancellation of the March 2012 research cruises, resulting in re-scheduling, changes in
previously coordinated international arrangements, additional costs, and potential lost science
opportunities.” 1d.  25.

Plaintiff’s application also fails to acknowledge the serious financial harms that NASA will
suffer if an injunction issues. NASA has already expended approximately $250,000,000 on the
Aquarius program. Id. §16. The agency stands to lose that investment if the mission cannot proceed,
and even a delay of the launch to February 2012 will result in additional costs to NASA of
approximately $30,000,000 to $40,000,000, resulting from costs incurred in maintaining the Aquarius
workforce, paying for launch vehicle delays and penalties, and maintaining the spacecraft and launch
vehicle until launch. 1d. §22. NASA will also expend approximately $2,000,000 to delay the SPURS

field campaign so that it may still coincide with the Aquarius/SAC-D operations. 1d. { 25.
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These financial impacts for the NASA Aquarius and SPURS efforts will have a domino effect
on other NASA projects. Additional funding for Aquarius and SPURS (on the order of $32,000,000 to
$42,000,000) will need to come out of other projects in NASA’s Earth Sciences program. Id. {{ 23,
25. NASA anticipates that this will cause delays in those other projects, which will lead to additional
costs necessary to maintain other workforces and equipment. NASA anticipates that the effect on
these other Earth Sciences projects caused by a delay of Aquarius/SAC-D could result in additional
costs of approximately $60,000,000 to $100,000,000. Id. T 23. NASA could avoid those costs only by
choosing instead to cancel one or more other missions, thus sacrificing the benefits of other important
Earth Science projects, not to mention wasting the financial investments made to date in the cancelled
projects. Id.

Moreover, entry of a temporary restraining order or a temporary protective order will impair
the United States’ relationship with foreign space agencies, both through the Aquarius/SAC-D
program and in future collaborative efforts. With respect to Aquarius/SAC-D, NASA and CONAE
entered into a Memorandum of Understanding regarding their respective responsibilities under the
Aquarius/SAC-D program, and enjoining the launch would frustrate their ability to execute the
agreement. It would also have an impact on the space agencies of France, Canada, and Italy, given that
each has contributed scientific instruments to the Aquarius/SAC-D for use in the satellite’s mission.

Id. § 26. Finally, it would detrimentally impact the investments made by NASA’s other partners in the
SPURS program, given the consequences that delaying the Aquarius/SAC-D’s launch will have on
other planned elements of the salinity research project.

The consequences of impairing the relationship between NASA and its foreign partners are
real. NASA frequently works with foreign nations on collaborative projects, including projects
designed to obtain groundbreaking scientific data for use by the global scientific community. Id. | 27.

For example, NASA’s Earth Sciences program is now collaborating on satellite missions with the
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national space agencies of Japan, Germany, France, and Canada. Id. NASA and its foreign partners
contribute substantial funding, valuable equipment, and significant human resources to these projects,
and the United States benefits substantially from this multinational collaboration. NASA depends on
these ongoing partnerships to enhance the agency’s ability to engage in groundbreaking research and
exploration. For example, the Aquarius/SAC-D is only the latest of a string of initiatives between the
American and Argentine space agencies. See Aquarius/SAC-D Mission Brochure at 5. An injunction
at this late stage can reasonably be expected to frustrate future cooperation between NASA and
CONAE, as well as NASA'’s ability to work with other national space agencies. lanson Decl. { 27.

Finally, an injunction also could have consequences for the treatment of the United States
abroad under principles of reciprocity. This is particularly so in the context of the attachment and
execution of property because, as discussed above, “some foreign states base their sovereign immunity
decisions on reciprocity.” See Persinger v. Islamic Republic of Iran, 729 F.2d 835, 841 (D.C. Cir.
1984). NASA also contributes to missions based in foreign nations, and has a substantial interest in
ensuring that those missions can go forward under similar circumstances. lanson Decl. § 27. A U.S.
court’s decision to enjoin the launch at this stage could encourage foreign courts to issue similar orders
against United States interests abroad.

The severe consequences that an injunction would have for NASA and the United States
strongly militate against this Court’s enjoining the launch of the Aquarius/SAC-D.

CONCLUSION

For the foregoing reasons, Plaintiff has failed to satisfy the requirements for a temporary
restraining order and a temporary protective order, and to satisfy Plaintiff’s entitlement to attachment

and execution of the Aquarius/SAC-D satellite.
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