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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Case Number: 10-22095-CIV-FAM
MAGISTRATE JUDGE EDWIN G. TORRES

ANA MARGARITA MARTINEZ

Plaintiff,
V.

THE REPUBLIC OF CUBA
Defendant,
V.

ABC CHARTERS, INC.

AIRLINE BROKERS COMPANY, INC.

C&T CHARTERS, INC.

CUBA TRAVEL SERVICES, INC.

GULFSTREAM AIR CHARTER, INC.

MARAZUL CHARTERS, INC.

WILSON INTERNATIONAL SERVICES, INC. and
XAEL CHARTERS, INC.

Garnishees,
V.
UNITED STATES OF AMERICA

Intervenor.
/

INTERVENOR UNITED STATES’ REPLY MEMORANDUM
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
AND TO QUASH PLAINTIFF’'S WRITS OF GARNISHMENT
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INTRODUCTION

Plaintiff’s opposition to intervenor United States” motion for summary judgment (“Opp.”
and “U.S. MSJ”) wrongly asserts that the Government lacks “standing” to move to quash the
pending writs of garnishment, and fails to establish her entitlement to garnish the assets at issue
under federal law.

The Eleventh Circuit has held that, where there is an ongoing case or controversy, an
intervenor need only satisfy the requirements of Rule 24 intervention—which the Government
plainly has—and need not separately demonstrate Article I11 standing. But even if Article 111
standing requirements also apply, the Government has amply demonstrated injury to its interests.
Plaintiff’s action has already transferred property interests over which the Government asserts
regulatory control without complying with applicable licensing requirements, presently interferes
with the Government’s authorization of payments to Cuban entities and, thereby, is impairing
significant U.S. foreign policy interests served by the garnishees’ authorized flight services.
Clearly, the Government would have standing here.

Plaintiff’s contention that garnishment of the assets at issue is authorized by federal law
is also wrong. Her reliance on Section 1610(f)(1)(A) of the Foreign Sovereign Immunities Act
(FSIA), 28 U.S.C. 8 1610(f)(1)(A), is plainly misplaced because that provision has been waived
by the President pursuant to unambiguous statutory authority. In addition, the mere fact that a
property interest is subject to the Cuban Assets Control Regulations (CACR), 31 C.F.R. Part
515, does not render it a “blocked asset” subject to attachment under the Terrorism Risk
Insurance Act (TRIA). P.L. No. 107-297, Title 11, § 201, 116 Stat. 2322(codified at 28 U.S.C.

§ 1610 note). Plaintiff presents no genuine issue of material fact that would foreclose granting

summary judgment for the Government.
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ARGUMENT
l. PLAINTIFF’S “STANDING” CHALLENGES ARE MERITLESS.

A. The Government Is Not Required to Establish “Standing” But,
in Any Event, Has Amply Demonstrated Harm to its Interests.

As an initial matter, the United States, as an intervenor, is not required to establish
standing. The Eleventh Circuit has held that a party seeking to intervene in federal court “need
not demonstrate that he has standing in addition to meeting the requirements of [Fed. R. Civ. P.]
24 as long as there exists a justiciable case and controversy between the parties already in the
lawsuit.” See Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir. 1989). There plainly is an
ongoing case or controversy here between plaintiff and the garnishees. Moreover, the standard
under which the Government’s intervention was granted in state court—that the United States
“will either gain or lose by the direct legal operation” of plaintiff’s garnishment action, see
Morgareidge v. Howey, 78 So. 14, 15 (1918) (see Dkt. 1-2), also satisfies Fed. R. Civ. P. 24,
which requires that an intervenor “claims an interest relating to the property or transaction that is
the subject of the action and is so situated that disposing of the action may as a practical matter
impair or impede the movant’s ability to protect its interest unless existing parties adequately
represent that interest.” See also Chiles, 865 F.2d at 1212 (intervenor under Rule 24 must have a
“legally protectable interest in the litigation”). The Government clearly claims an interest in the
property and transaction at issue; granting attachment here would directly impair that interest;
and the garnishees certainly cannot represent the Government’s interests in protecting its
statutory and regulatory authority or U.S. foreign policy.

Moreover, even if viewed as a matter of Article 111 standing requirements, the United

States is suffering concrete injuries as a result of the garnishment action that will be redressed by
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a favorable decision guashing the writs. Plaintiff’s garnishment action has evaded a federal
licensing system that is central to this Nation’s embargo on trade with Cuba. See U.S. MSJ (Dkt.
27) at 4-5. In addition, by operation of Florida law, the pending writs have already halted the
transfer of prior payments owed to Cuban entities—transfers the Government has expressly
authorized to serve U.S. policy goals. See id. at 10; see also Fla. Stat. Ch. 77.06(1). Plaintiff’s
action thus interferes with this Nation’s foreign policy pursuant to which the garnishees were
authorized to fly persons from the United States to Cuba to facilitate a range of contacts between
the United States and Cuba. U.S. MSJ at 6-7.

Accordingly, the United States seeks to protect its own interests from further injury—not
the interests of the garnishees or Cuba—and it has long been established that the United States
has standing to assert and protect such interests. See, e.g., Bennett v. Islamic Republic of Iran,
604 F. Supp. 2d 152, 167 (D. D.C. 2009) (discussing decisions that have “consistently
recognized that the United States has standing to bring actions necessary to uphold its foreign
policy obligations™); see also Tachiona v. United States, 386 F.3d 205, 214 (2nd Cir. 2004)
(granting Government standing to appeal given potential harm to “the executive branch’s
institutional interest in protecting its authority to conduct foreign affairs and receive foreign
ambassadors”). Indeed, this court recognized that harm to the Government’s interests are at
issue when it denied plaintiff’s motion to remand on the ground that “the state action would
impair [the Government’s] ability to license and to regulate transfers of property interests under
the CACR and would interfere with its foreign policy interests.” See Dkt. 25 (Order denying
remand). Thus, there can be little doubt that the United States satisfies the requirements of

Article 111 standing if they apply to the Government as intervenor here.
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B. The Court May Determine Whether the Property of a Foreign State
May Be Attached Regardless of Whether a Foreign State Appears.

Plaintiff further contends that because Florida garnishment law provides that only a
judgment debtor may seek to quash writs of garnishment, the Government is foreclosed from
seeking to quash the pending writs. See Opp. (Dkt. 53) at 4. This contention is meritless.
Florida garnishment law does not trump the FSIA—the federal law applicable here, under which
issues of immunity are to be addressed even if a foreign state does not appear.

As previously explained, the FSIA provides the exclusive basis for civil actions brought
against foreign states. Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-
35 (1989); Alejandre v. Republic of Cuba, 183 F. 3d 1277, 1282 (11th Cir. 1999). A foreign
state is presumptively immune from suit, subject to statutory exceptions, see 28 U.S.C. § 1604,
and courts must consider, sua sponte, whether an exception to foreign state immunity from suit
applies “even if the foreign state does not enter an appearance to assert an immunity defense.”
Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 493 n.20 (1983). The FSIA also
establishes a separate presumption against the attachment of foreign state property, see id.

§ 1609, which is modeled on the jurisdictional provisions, see H.R. Rep. No. 94-1487, at 8, 27
(1976) (reprinted in 1976 U.S.C.C.A.N. 6604), and which reflects a clear intent that immunity
from execution also be considered without regard to whether the foreign state has appeared.
Section 1609 of the FSIA provides that “the property in the United States of a foreign state shall
be immune from attachment arrest and execution except as provided” in enumerated statutory
exceptions. 28 U.S.C. 8 1609. Under this statutory mandate, the plaintiff must show that an
exception to immunity applies here before any attachment may proceed. As the Fifth Circuit

concluded in a similar garnishment action, “the very language of the FSIA makes clear that the
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[foreign sovereign’s] presence is irrelevant” to whether the court may decide whether its
property may be attached. Walker Int’l Holdings Ltd. v. Republic of Congo, 395 F.3d 229, 233-
34 (5th Cir. 2004) (rejecting challenge to garnishees’ standing); see also Peterson v. Islamic
Republic of Iran, 627 F. 3d 1117, 1123-29 (9th Cir. 2010) (court should decide question of
immunity from attachment regardless of whether foreign state appears).

Moreover, under the Federal Rules of Civil Procedure, while state procedures normally
govern the execution of a money judgment, “a federal statute governs to the extent it applies.”
Fed. R. Civ. P. 69(a)(1). The FSIA “is just such a statute,” since it “*governs’ attachment and
execution proceedings by exempting or immunizing certain types of property.” See Rubin v.
Iran, 456 F. Supp. 2d 228, 231 (D. Mass. 2006) (Rule 69 “requires that the Court consider a
particular property’s immunity status under FSIA (and similar statutes) prior to allowing a
judgment creditor to execute against it.”); reconsideration granted in part, Rubin v. Iran, 541 F.
Supp. 2d 416 (D. Mass. 2008); see also Hegna v. Iran, 380 F.3d 1000, 1006-07 (7th Cir. 2004)
(under Rule 69, federal law governs over state procedure to preclude execution under the FSIA).
Thus, to the extent there is a conflict between the FSIA and Florida garnishment law, federal law
prevails. Pharmaceutical Research and Manufacturers of America v. Meadows, 304 F.3d 1197,
1205 (11th Cir. 2002). *“Actions against foreign sovereigns in our courts raise sensitive issues
concerning the foreign relations of the United States, and the primacy of federal concerns is
evident.” Verlinden, 461 U.S. at 493. Plaintiff’s theory that state law may foreclose the court’s
determination of immunity under the FSIA is therefore meritless.

1. NEITHER THE FSIA NOR THE TRIA AUTHORIZE GARNISHMENT HERE.

There is no dispute that payments owed by the garnishees to an entity in Cuba constitute
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property in which Cuba or a Cuban national has an interest and are subject to the CACR. See 31
C.F.R. 8 515.201(b). Nor can plaintiff dispute that the CACR requires a license to garnish such
assets (without which the writs are null and void). See id. 88 515.203(e); 515.310. The question
presented is whether statutory law supplants this license requirement. Plaintiff relies on two
statutory provisions in support of her garnishment action: Section 1610(f)(1)(A) of the FSIA and
the TRIA. Neither statutory provision authorizes garnishment here.

A. FSIA Section 1610(f)(1)(A) Has Been Waived by the President.

Plaintiff’s lengthy contention that Section 1610(f)(1)(A) of the FSIA permits garnishment
here is clearly wrong because that provision has been waived by the President. By way of
background, while the FSIA creates a presumption of immunity of foreign states from the
jurisdiction of U.S. Courts, see 28 U.S.C. § 1605(a), Congress enacted an exception to such
immunity in 1996 for cases in which money damages are sought against a foreign state for
personal injury or death caused by, inter alia, acts of torture, see id. § 1605(a)(7). Plaintiff
obtained her judgment against Cuba pursuant to that provision.> As noted, the FSIA also creates
a presumption against execution on the property of a foreign state to satisfy a judgment, subject
to certain exceptions set forth in Section 1610 of the statute. See id. 8 1609. The exception
relied upon by plaintiff here—Section 1610(f)(1)(A)—permits the holder of a Section 1605(a)(7)
judgment to execute on “any property with respect to which financial transactions are prohibited

or regulated pursuant to section 5(b) of the Trading with the Enemy Act.” Id. 8 1610(f)(1)(A).

! Plaintiff’s “Statement of Disputed Material Facts” (Dkt. 54) repeats her legal arguments
and sets forth no genuine issue of material fact foreclosing the Government’s motion.

2 Section 1605(a)(7) has been repealed and replaced by 28 U.S.C. § 1605A.

-6-
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But, as plaintiff acknowledges, when Section 1610(f) was originally enacted, Congress
also enacted a non-code provision that allowed the President to waive it,* and Section 1610(f)
was waived upon enactment by the President. See Presidential Determination No. 99-1, 63 Fed.
Reg. 59,201 (Oct. 21, 1998). After a dispute arose as to the scope of the President’s original
waiver of Section 1610(f),* Congress added language to the FSIA which clearly provides that the
President “may waive any provision of paragraph (1) [of Section 1610(f)] in the interests of
national security.” See 28 U.S.C. 8 1610(g). The President again waived Section 1610(f)(1).
Presidential Determination No. 2001-03, 65 Fed. Reg. 66, 483 (Oct. 28, 2000).

Plaintiff’s contention that the President’s action contravened views expressed in a
committee report as to how the President should exercise his waiver authority, see Opp. at 9-10,
is beside the point: the statute clearly authorizes the President to waive Section 1610(f)(1), and
that waiver forecloses plaintiff’s reliance on that provision to garnish assets to satisfy her
judgment. See Young v. West Publishing Co., 724 F. Supp. 2d 1268, 1278 (S.D. Fl. 2010)
(Moreno, C.J. affirming Torres, M.J.) (“In our circuit, ‘[w]hen the import of the words Congress
has used is clear . . . we need not resort to legislative history, and we certainly should not do so

to undermine the plain meaning of the statutory language.’”) (quoting United States v. Weaver,

275 F.3d 1320, 1331 (11th Cir. 2001) and Harris v. Garner, 216 F.3d 970, 976 (11th Cir. 2000)

# See Omnibus Consolidated and Emergency Supplemental Appropriations Act of 1999,
P.L.105-277, § 117, 112 Stat. 2681 § 117(d).

4 See H.R. Conf. Rep. 106-939, 106" Cong., 2nd Sess. 2000, 2000 WL 1479163 at * 117
(discussing different constructions of original waiver of Section 1610(f) in Alejandre v. Republic
of Cuba, 42 F. Supp. 2d 1317, 1325-1334 (S.D. Fla. 1999) (holding that original waiver of
Section 1610(f) was limited), rev’d, Alejandre v. Telefoncia Larga Distancia De Puerto Rico,
Inc., 183 F.3d 1277 (11th Cir. 1999), and Flatow v. Islamic Republic of Iran, 76 F. Supp. 2d 16,
25-27 (D. D.C. 1999) (holding that original waiver extended to all of Section 1610(f)).
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(en banc)); see also Harry v. Marchant, 291 F.3d 767, 770 (11th Cir. 2002).

Plaintiff also contends that, in response to the President’s waiver of Section 1610(f)(1),
Congress enacted the TRIA, which “expressly made the President’s waiver power exercisable
only on an asset-by-asset basis,” see Opp. at 10 (citing TRIA Section 201(b)(1)), and that
Congress thereby “expressly stated its intent to eliminate any prior blanket waiver,” see id.
(citing H.R. 107-779 at 27). This, too, is incorrect. While Section 201(b)(1) of the TRIA
authorizes the President to waive attachment under the TRIA on an asset-by-asset basis, this
provision does not amend Section 1610 of the FSIA, nor the President’s authority to waive
Section 1610(f)(1) (codified at 28 U.S.C. § 1610(g)). See TRIA, § 201(b)(1). Thatis, TRIA
does not reinstate Section 1610(f)(1)(A)’s authorization to attach certain assets; it establishes a
distinct waiver authority applicable solely to attachments governed by the TRIA itself. FSIA
Section 1610(f)(1)(A) remains a “nullity” and is unavailable to authorize attachment. See
Bennett v. Islamic Republic of Iran, 604 F. Supp. 2d 152, 160-161 (D. D.C. 2009). Moreover,
the Government does not rely here on a Presidential waiver of assets under the TRIA, but on the
fact that the assets at issue do not fall under TRIA’s definition of “blocked asset.”

B. The Assets at Issue Are Not “Blocked Assets” Subject to TRIA.

Plaintiff’s contention—that all property interests governed by the CACR are subject to a
prohibition on transfer absent a license from the Office of Foreign Assets Control (OFAC) and,
thus, should be considered “seized or frozen” as defined in the TRIA, see Opp. at 11-12—was
addressed and disposed of in Weinstein v. Islamic Republic of Iran, 299 F. Supp. 2d 63, 75 (S.D.
N.Y. 2004). See U.S. MSJ at 13-20. To briefly reiterate, the TRIA provides that persons who

obtain judgments under FSIA Section 1605(a)(7) may execute or or attach “blocked assets” of a
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terrorist party—defined in part as any asset “seized or frozen by the United States” pursuant to
(inter alia) Section 5(b) of the Trading with the Enemy Act (50 U.S.C. App. § 5(b))—the statute
under which the CACR is promulgated. See TRIA § 201(d)(2)(A). Section 5(b) of the TWEA
authorizes the President to do more than seize or freeze assets; it also grants authority to regulate
any transfers, transactions, or dealings in the property interests of a foreign country. See 50
U.S.C. App. 85(b)(1)(B); see also U.S. MSJ at 16. Transactions subject to regulation under the
CACR include those incident to the provision of travel and carrier services to Cuba. See 31
C.F.R. 8 515.572. While the garnishees are prohibited from providing flight services to Cuba
absent authorization from OFAC, the mere regulation of such services does not mean the assets
plaintiff now seeks to garnish are “seized or frozen” under the TRIA. To the contrary, as OFAC
has explained, the assets at issue—payments owed to a Cuban entity—came into being after their
transfer was authorized, and they have not been subject to an across-the-board prohibition on
transfer. See U.S. MSJ at 14-15.°

Congress has recognized the distinction between the attachment of assets that are “seized
or frozen” (TRIA, § 201(d)(2)(A)) and the attachment of “property with respect to which
financial transactions are prohibited or regulated” pursuant to the TWEA (FSIA Section
1610(f)(1)(A) waived by the President). See Weinstein, 299 F. Supp. 2d at 74, 75. This

distinction is critical here because regulation of the garnishees’ carrier services and related

* Plaintiff’s effort to distinguish Weinstein on the ground that Iranian assets were
unblocked pursuant to the Algiers Accords, see Opp. at 12, is unavailing. OFAC implemented
that unblocking pursuant to its licensing authority, see Weinstein, 299 F. Supp. 2d at 67-68, and
OFAC’s licensing authority is the basis for the transfers authorized in this case. Also, the assets
at issue in Weinstein, like those here, existed pursuant to OFAC’s regulatory authority and had
not been seized or frozen. Judge Jordan applied Weinstein in the Hausler litigation to foreclose
garnishment of licensed transfers. See U.S. MSJ at 18-19 and Dkt. 62-4.
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financial transactions to pay Cuban entities implements U.S. foreign policy to permit direct
flights from the United States to Cuba for certain purposes. Under plaintiff’s theory, once the
transfers at issue were authorized by OFAC, they could simultaneously be halted through
garnishment—foreclosing the Government’s policy goals and rendering OFAC’s action a nullity.
Plaintiff’s assertion that her garnishment action would not jeopardize authorized flights, see Opp.
at 6-7, is not her judgment to make and cannot be credited. Plaintiff ultimately seeks over $50
million to satisfy her judgment (see Opp. at 2) and, if her arguments are accepted, future debts
owed by the garnishees would be subject to garnishment by plaintiff or other judgment creditors
of Cuba—threatening the continuation of authorized flights and the destruction of the policy
interests they serve.® OFAC’s determination that the authorized transfers here are not “seized or
frozen” under TRIA serves significant governmental interests, is well supported by existing
authority, and is entitled to deference. See U.S. MSJ at 19 n. 23.7

CONCLUSION

For the foregoing reasons, the Court should quash the writs of garnishment obtained by

plaintiff in February 2010 and grant summary judgment for the United States.

® The United States recently expanded opportunities for certain types of travel to Cuba,
including by establishing new general licenses for travel related to educational and religious
activities, and by allowing additional U.S. airports to process authorized flights between the
United States and Cuba (previously limited to Miami, Los Angeles, and New York JFK
International Airports). See 76 Fed. Reg. 5072-78 (Jan. 28, 2011); 76 Fed. Reg. 5058-61 (Jan.
28, 2011) (amending CACR and U.S. Customs regulations).

" Finally, plaintiff’s contention that the assets at issue are not excluded from garnishment
under part B of the TRIA definition of “blocked asset” because Cuba has not applied for a
license to receive payments from the garnishees, see Opp. at 12, is meritless. At issue here are
“transfers” of “final payments” by the garnishees—persons subject to U.S. jurisdiction—that are
subject to OFAC authorization pursuant to the TWEA and, thus, are excluded from attachment
under TRIA for this reason as well. See TRIA 8§ 201(d)(2)(B)(i); U.S. MSJ at 14, n.16.

-10-
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