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Chapter 18 
Use of Force, Arms Control and Disarmament, and Nonproliferation 

 
 
 

A.  USE OF FORCE 

1.  General 

 
a.  Use of force issues related to specific conflicts 

(1)  Libya 
 
On March 26, 2011, State Department Legal Adviser Harold Hongju Koh delivered a speech 
regarding the use of force in Libya at the 105th Annual Meeting of the American Society of 
International Law in Washington, D.C. Excerpts from Mr. Koh’s speech below include his 
discussion of the justification for the use of force in Libya based on United Nations Security 
Council Resolution 1973 (2011).  U.N. Doc. S/RES/1973. The full text of Mr. Koh’s speech is 
available at www.state.gov/s/l/releases/remarks/159201.htm. Chapter 3 discusses the UN 
Security Council’s referral of the situation in Libya to the International Criminal Court. 
Chapter 6 discusses Libya’s suspension from the Human Rights Council.  Chapter 9 discusses 
recognition and succession of the new regime in Libya.  And Chapter 16 discusses the use of 
sanctions, including by the UN Security Council, in an effort to halt the violence against 
civilians by the Qadhafi regime in Libya. 

___________________ 
 

* * * * 
 

On March 19, 2011, at President Obama’s direction, U.S. military forces began a series of strikes 
in the national security and foreign policy interests of the United States to enforce UN Security 
Council Resolution 1973. These strikes will be limited in their nature, duration, and scope. 

Their explicit purpose is to support an international coalition as it takes all necessary 
measures to enforce the terms of Resolution 1973 (adopted on March 17, 2011), as part of an 
international effort authorized by the United Nations Security Council and undertaken with the 
support of European allies and Arab partners, to prevent a humanitarian catastrophe and address 
the threat posed to international peace and security by the crisis in Libya. 

U.S. forces are conducting a limited and well-defined mission in support of international 
efforts to protect civilians, to prevent a humanitarian disaster, and to set the stage for further 
action by other coalition partners. U.S. military efforts are discrete and focused on employing 
unique U.S. military capabilities to set the conditions for our European Allies and Arab partners 
to continue to carry out the measures authorized by Resolution 1973. The United States has not 
deployed ground forces into Libya and will not do so. U.S. forces have targeted the Qaddafi 
regime’s air defense systems, command and control structures, and other capabilities of 
Qaddafi’s armed forces used to attack civilians and civilian populated areas. We are working 
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with our allies to transition to NATO and other partners the principal command and control of 
this effort and to ensure the continuation of activities necessary to realize the objectives of UN 
Security Council Resolutions 1970 (adopted on February 26, 2011) and 1973. 

 
* * * * 

 
These United States military actions rest on ample international legal authority. Chapter 

VII of the United Nations Charter grants authority to the Security Council to decide what 
measures shall be taken to maintain or restore international peace and security where it 
determines the existence of any threat to the peace, breach of the peace or act of aggression 
(Article 39). Articles 41 and 42 further specify that the Security Council may take such action by 
air, sea and land forces as may be necessary to maintain or restore international peace and 
security. Acting under Chapter VII, in Resolution 1973, the Security Council determined that the 
situation in the Libyan Arab Jamahiriya constitutes a threat to international peace and security 
(PP21), and: (1) in operative paragraphs 6 to 8 of the resolution imposed a No-Fly Zone in the air 
space of the Libyan Arab Jamahiriya in order to help protect civilians, and authorized states to 
take “all necessary measures” to enforce that No-Fly Zone in accordance with the Resolution, 
(2) in operative paragraph 4 authorized Member States to take all necessary measures to protect 
civilians and civilian populated areas under threat of attack in the Libyan Arab Jamahiriya, 
including Benghazi, while excluding a foreign occupation force of any form on any part of 
Libyan territory; and (3) in operative paragraph 13 authorized Member States to use all measures 
commensurate to the specific circumstances to carry out inspections aimed at the enforcement of 
the arms embargo. Under the Security Council authorizations, Member States may also work 
through regional organizations or arrangements and with local partners who share the goal of 
preventing attacks on civilians or civilian populated areas. 

Resolution 1973 sent Qaddafi a very clear message that a ceasefire must be implemented 
immediately. In addition, President Obama made clear that Qaddafi was to stop his forces from 
advancing on Benghazi, to pull them back from Ajdabiya, Misrata, and Zawiyah, and to establish 
water, electricity, and gas supplies to all areas. The Resolutions also made clear that 
humanitarian assistance had to be allowed to reach the people of Libya. Although Qaddafi’s 
Foreign Minister announced a ceasefire, Qaddafi and his forces instead continued attacks on 
Misrata, and advanced on Benghazi. 

Qaddafi also threatened civilians living in areas that refused to acquiesce to his threats, 
declaring, “We will come house by house, room by room. . . . We will find you in your closets. 
We will have no mercy and no pity.” As President Obama said in his weekly address “I firmly 
believe that when innocent people are being brutalized; when someone like Qaddafi threatens a 
bloodbath that could destabilize an entire region; and when the international community is 
prepared to come together to save thousands of lives—then it’s in our national interest to act. 
And, it’s our responsibility. This is one of those times.” 

Qaddafi’s defiance of the Arab League as well as the broader international community 
represents a lawless challenge to the authority of the Security Council and its efforts to preserve 
stability in the region. The United States supports the Security Council’s conclusion that 
Qaddafi’s continued attacks and threats against civilians and civilian populated areas are of grave 
concern to neighboring Arab nations and constitute a threat to the region and to international 
peace and security. His illegitimate use of force not only is causing the deaths of substantial 
numbers of civilians among his own people, but also is forcing many others to flee to 
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neighboring countries, thereby destabilizing the peace and security of the region. Qaddafi has 
forfeited his responsibility to protect his own citizens and created a serious need for immediate 
humanitarian assistance and protection, with any further delay only putting more civilians at risk. 
Left unaddressed, the growing instability in Libya could ignite wider instability in the Middle 
East with dangerous consequences to the national security interests of the United States, which 
made these actions necessary. 

The President directed these actions, which are in the national security and foreign policy 
interests of the United States, pursuant to his constitutional authority to conduct U.S. foreign 
relations and as Commander in Chief and Chief Executive. The President has well-recognized 
authority to authorize a mission of this kind, which as he explained, will be time-limited, well-
defined, discrete, and aimed at preventing an imminent humanitarian catastrophe that directly 
implicates the national security and foreign policy interests of the United States. The 
Administration has been closely consulting Congress regarding the situation in Libya, including 
in a session with the bipartisan leadership that the President conducted before his announcement. 
Before Resolution 1973 was adopted, on March 1, 2011 the Senate adopted its own resolution by 
unanimous consent (S. Res. 85) calling for a No-Fly zone. The President has acted consistently 
with the reporting requirements in the War Powers Resolution, and has furthermore indicated 
that he is committed to ongoing, close consultations with Congress as the situation develops. 

In sum, the United States’ military actions in Libya are lawful. 
 
 On March 28, 2011, President Obama summarized U.S. actions with respect to 
Libya in an “Address to the Nation,” at the National Defense University. Daily Comp. 
Pres. Docs., 2011 DCPD No. 00206. President Obama’s speech is excerpted below. 

___________________ 
 

* * * * 
 
For generations, the United States of America has played a unique role as an anchor of global 
security and as an advocate for human freedom. Mindful of the risks and costs of military action, 
we are naturally reluctant to use force to solve the world’s many challenges. But when our 
interests and values are at stake, we have a responsibility to act. That’s what happened in Libya 
over the course of these last 6 weeks.  

Libya sits directly between Tunisia and Egypt, two nations that inspired the world when 
their people rose up to take control of their own destiny. For more than four decades, the Libyan 
people have been ruled by a tyrant, Muammar Qadhafi. He has denied his people freedom, 
exploited their wealth, murdered opponents at home and abroad, and terrorized innocent people 
around the world, including Americans who were killed by Libyan agents.  

Last month, Qadhafi’s grip of fear appeared to give way to the promise of freedom. In 
cities and towns across the country, Libyans took to the streets to claim their basic human rights. 
As one Libyan said, “For the first time we finally have hope that our nightmare of 40 years will 
soon be over.”  

Faced with this opposition, Qadhafi began attacking his people. As President, my 
immediate concern was the safety of our citizens, so we evacuated our Embassy and all 
Americans who sought our assistance. Then we took a series of swift steps in a matter of days to 
answer Qadhafi’s aggression. We froze more than $33 billion of Qadhafi’s regime’s assets. 
Joining with other nations at the United Nations Security Council, we broadened our sanctions, 
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imposed an arms embargo, and enabled Qadhafi and those around him to be held accountable for 
their crimes. I made it clear that Qadhafi had lost the confidence of his people and the legitimacy 
to lead, and I said that he needed to step down from power.  

In the face of the world’s condemnation, Qadhafi chose to escalate his attacks, launching 
a military campaign against the Libyan people. Innocent people were targeted for killing. 
Hospitals and ambulances were attacked. Journalists were arrested, sexually assaulted, and 
killed. Supplies of food and fuel were choked off. Water for hundreds of thousands of people in 
Misurata was shut off. Cities and towns were shelled, mosques were destroyed, and apartment 
buildings reduced to rubble. Military jets and helicopter gunships were unleashed upon people 
who had no means to defend themselves against assaults from the air.  

Confronted by this brutal repression and a looming humanitarian crisis, I ordered 
warships into the Mediterranean. European allies declared their willingness to commit resources 
to stop the killing. The Libyan opposition and the Arab League appealed to the world to save 
lives in Libya. And so at my direction, America led an effort with our allies at the United Nations 
Security Council to pass a historic resolution that authorized a no-fly zone to stop the regime’s 
attacks from the air and further authorized all necessary measures to protect the Libyan people.  

Ten days ago, having tried to end the violence without using force, the international 
community offered Qadhafi a final chance to stop his campaign of killing or face the 
consequences. Rather than stand down, his forces continued their advance, bearing down on the 
city of Benghazi, home to nearly 700,000 men, women, and children who sought their freedom 
from fear.  

At this point, the United States and the world faced a choice. Qadhafi declared he would 
show no mercy to his own people. He compared them to rats and threatened to go door to door to 
inflict punishment. In the past, we have seen him hang civilians in the streets and kill over a 
thousand people in a single day. Now we saw regime forces on the outskirts of the city. We knew 
that …if we waited one more day, Benghazi, a city nearly the size of Charlotte, could suffer a 
massacre that would have reverberated across the region and stained the conscience of the world.  

It was not in our national interest to let that happen. I refused to let that happen. And so 9 
days ago, after consulting the bipartisan leadership of Congress, I authorized military action to 
stop the killing and enforce U.N. Security Council Resolution 1973.  

 
* * * * 

 
In this effort, the United States has not acted alone. Instead, we have been joined by a 

strong and growing coalition. This includes our closest allies—nations like the United Kingdom, 
France, Canada, Denmark, Norway, Italy, Spain, Greece, and Turkey—all of whom have fought 
by our sides for decades. And it includes Arab partners like Qatar and the United Arab Emirates, 
who have chosen to meet their responsibilities to defend the Libyan people.  

To summarize then, in just 1 month, the United States has worked with our international 
partners to mobilize a broad coalition, secure an international mandate to protect civilians, stop 
an advancing army, prevent a massacre, and establish a no-fly zone with our allies and partners. 
To lend some perspective on how rapidly this military and diplomatic response came together, 
when people were being brutalized in Bosnia in the 1990s, it took the international community 
more than a year to intervene with air power to protect civilians. It took us 31 days.  

Moreover, we’ve accomplished these objectives consistent with the pledge that I made to 
the American people at the outset of our military operations. I said that America’s role would be 
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limited, that we would not put ground troops into Libya, that we would focus our unique 
capabilities on the front end of the operation and that we would transfer responsibility to our 
allies and partners. Tonight we are fulfilling that pledge.  

Our most effective alliance, NATO, has taken command of the enforcement of the arms 
embargo and the no-fly zone. Last night NATO decided to take on the additional responsibility  
of protecting Libyan civilians. This transfer from the United States to NATO will take place on 
Wednesday. Going forward, the lead in enforcing the no-fly zone and protecting civilians on the 
ground will transition to our allies and partners, and I am fully confident that our coalition will 
keep the pressure on Qadhafi’s remaining forces.  

In that effort, the United States will play a supporting role, including intelligence, 
logistical support, search and rescue assistance, and capabilities to jam regime communications. 
Because of this transition to a broader, NATO-based coalition, the risk and cost of this 
operation—to our military and to American taxpayers—will be reduced significantly.  

 
* * * * 

 
… [M]uch of the debate in Washington has put forward a false choice when it comes to 

Libya. On the one hand, some question why America should intervene at all, even in limited 
ways, in this distant land. They argue that there are many places in the world where innocent 
civilians face brutal violence at the hands of their government, and America should not be 
expected to police the world, particularly when we have so many pressing needs here at home.  

It’s true that America cannot use our military wherever repression occurs. And given the 
costs and risks of intervention, we must always measure our interests against the need for action. 
But that cannot be an argument for never acting on behalf of what’s right. In this particular 
country, Libya, at this particular moment, we were faced with the prospect of violence on a 
horrific scale. We had a unique ability to stop that violence: an international mandate for action, 
a broad coalition prepared to join us, the support of Arab countries, and a plea for help from the 
Libyan people themselves. We also had the ability to stop Qadhafi’s forces in their tracks 
without putting American troops on the ground.  

To brush aside America’s responsibility as a leader, and more profoundly, our 
responsibilities to our fellow human beings under such circumstances would have been a 
betrayal of who we are. Some nations may be able to turn a blind eye to atrocities in other  
countries. The United States of America is different. And as President, I refused to wait for the 
images of slaughter and mass graves before taking action.  

Moreover, America has an important strategic interest in preventing Qadhafi from 
overrunning those who oppose him. A massacre would have driven thousands of additional 
refugees across Libya’s borders, putting enormous strains on the peaceful yet fragile transitions 
in Egypt and Tunisia. The democratic impulses that are dawning across the region would be 
eclipsed by the darkest form of dictatorship, as repressive leaders concluded that violence is the 
best strategy to cling to power. The writ of the United Nations Security Council would have been 
shown to be little more than empty words, crippling that institution’s future credibility to uphold 
global peace and security. So while I will never minimize the costs involved in military action, I 
am convinced that a failure to act in Libya would have carried a far greater price for America.  

Now, just as there are those who have argued against intervention in Libya, there are 
others who have suggested that we broaden our military mission beyond the task of protecting 
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the Libyan people and do whatever it takes to bring down Qadhafi and usher in a new 
government.  

Of course, there is no question that Libya and the world would be better off with Qadhafi 
out of power. I, along with many other world leaders, have embraced that goal and will actively 
pursue it through nonmilitary means. But broadening our military mission to include regime 
change would be a mistake.  

The task that I assigned our forces—to protect the Libyan people from immediate danger 
and to establish a no-fly zone—carries with it a U.N. mandate and international support. It’s also 
what the Libyan opposition asked us to do. If we tried to overthrow Qadhafi by force, our 
coalition would splinter. We would likely have to put U.S. troops on the ground to accomplish 
that mission or risk killing many civilians from the air. The dangers faced by our men and 
women in uniform would be far greater. So would the costs and our share of the responsibility 
for what comes next.  

To be blunt, we went down that road in Iraq. Thanks to the extraordinary sacrifices of our 
troops and the determination of our diplomats, we are hopeful about Iraq’s future. But regime 
change there took 8 years, thousands of American and Iraqi lives, and nearly a trillion dollars. 
That is not something we can afford to repeat in Libya.  

As the bulk of our military effort ratchets down, what we can do, and will do, is support 
the aspirations of the Libyan people. We have intervened to stop a massacre, and we will work 
with our allies and partners to maintain the safety of civilians. We will deny the regime arms, cut 
off its supplies of cash, assist the opposition, and work with other nations to hasten the day when 
Qadhafi leaves power. … 

 
* * * * 

 
 

On June 28, 2011, Mr. Koh testified before the Foreign Relations Committee of 
the U.S. Senate on the use of force in Libya, which, he explained, was consistent with 
the United States Constitution, the War Powers Resolution, and international law.  Mr. 
Koh’s written testimony, excerpted below (with most footnotes omitted), is available in 
full at www.state.gov/s/l/releases/remarks/167250.htm.   

___________________ 
 

* * * * 
 

We believe that the President is acting lawfully in Libya, consistent with both the Constitution 
and the War Powers Resolution, as well as with international law.  Our position is carefully 
limited to the facts of the present operation, supported by history, and respectful of both the letter 
of the Resolution and the spirit of consultation and collaboration that underlies it… 

…Faced with brutal attacks and explicit threats of further imminent attacks by Muammar 
Qadhafi against his own people, the United States and its international partners acted with 
unprecedented speed to secure a mandate, under Resolution 1973, to mobilize a broad coalition 
to protect civilians against attack by an advancing army and to establish a no-fly zone. In so 
doing, President Obama helped prevent an imminent massacre in Benghazi, protected critical 
U.S. interests in the region, and sent a strong message to the people not just of Libya—but of the 
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entire Middle East and North Africa—that America stands with them at this historic moment of 
transition. 

From the start, the Administration made clear its commitment to acting consistently with 
both the Constitution and the War Powers Resolution. The President submitted a report to 
Congress, consistent with the War Powers Resolution, within 48 hours of the commencement of 
operations in Libya. He framed our military mission narrowly, directing, among other things, 
that no ground troops would be deployed (except for necessary personnel recovery missions), 
and that U.S. armed forces would transition responsibility for leading and conducting the mission 
to an integrated NATO command. On April 4, 2011, U.S. forces did just that, shifting to a 
constrained and supporting role in a multinational civilian protection mission—in an action 
involving no U.S. ground presence or, to this point, U.S. casualties—authorized by a carefully 
tailored U.N. Security Council Resolution. As the War Powers Resolution contemplates, the 
Administration has consulted extensively with Congress about these operations, participating in 
more than ten hearings, thirty briefings, and dozens of additional exchanges since March 1—an 
interbranch dialogue that my testimony today continues. 

This background underscores the limits to our legal claims. Throughout the Libya 
episode, the President has never claimed the authority to take the nation to war without 
Congressional authorization, to violate the War Powers Resolution or any other statute, to violate 
international law, to use force abroad when doing so would not serve important national 
interests, or to refuse to consult with Congress on important war powers issues. The 
Administration recognizes that Congress has powers to regulate and terminate uses of force, and 
that the War Powers Resolution plays an important role in promoting interbranch dialogue and 
deliberation on these critical matters. The President has expressed his strong desire for 
Congressional support, and we have been working actively with Congress to ensure enactment of 
appropriate legislation. 

 
* * * * 

 
Where, against this background, does the War Powers Resolution fit in? The legal debate 

has focused on the Resolution’s 60-day clock, which directs the President—absent express 
Congressional authorization (or the applicability of other limited exceptions) and following an 
initial 48-hour reporting period—to remove United States Armed Forces within 60 days from 
“hostilities” or “situations where imminent involvement in hostilities is clearly indicated by the 
circumstances.” But as virtually every lawyer recognizes, the operative term, “hostilities,” is an 
ambiguous standard, which is nowhere defined in the statute. Nor has this standard ever been 
defined by the courts or by Congress in any subsequent war powers legislation. Indeed, the 
legislative history of the Resolution makes clear there was no fixed view on exactly what the 
term “hostilities” would encompass. Members of Congress understood that the term was vague, 
but specifically declined to give it more concrete meaning, in part to avoid unduly hampering 
future Presidents by making the Resolution a “one size fits all” straitjacket that would operate 
mechanically, without regard to particular circumstances. 

From the start, lawyers and legislators have disagreed about the meaning of this term and 
the scope of the Resolution’s 60-day pullout rule. Application of these provisions often generates 
difficult issues of interpretation that must be addressed in light of a long history of military 
actions abroad, without guidance from the courts, involving a Resolution passed by a Congress 
that could not have envisioned many of the operations in which the United States has since 
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become engaged. Because the War Powers Resolution represented a broad compromise between 
competing views on the proper division of constitutional authorities, the question whether a 
particular set of facts constitutes “hostilities” for purposes of the Resolution has been determined 
more by interbranch practice than by a narrow parsing of dictionary definitions. Both branches 
have recognized that different situations may call for different responses, and that an overly 
mechanical reading of the statute could lead to unintended automatic cutoffs of military 
involvement in cases where more flexibility is required. 

In the nearly forty years since the Resolution’s enactment, successive Administrations 
have thus started from the premise that the term “hostilities” is “definable in a meaningful way 
only in the context of an actual set of facts.”1

In this case, leaders of the current Congress have stressed this very concern in indicating 
that they do not believe that U.S. military operations in Libya amount to the kind of “hostilities” 
envisioned by the War Powers Resolution’s 60-day pullout provision. The historical practice 
supports this view. In 1975, Congress expressly invited the Executive Branch to provide its best 
understanding of the term “hostilities.” My predecessor Monroe Leigh and Defense Department 
General Counsel Martin Hoffmann responded that, as a general matter, the Executive Branch 
understands the term “to mean a situation in which units of the U.S. armed forces are actively 
engaged in exchanges of fire with opposing units of hostile forces.” On the other hand, as Leigh 
and Hoffmann suggested, the term should not necessarily be read to include situations where the 
nature of the mission is limited (i.e., situations that do not “involve the full military engagements 
with which the Resolution is primarily concerned”); where the exposure of U.S. forces is limited 
(e.g., situations involving “sporadic military or paramilitary attacks on our armed forces 
stationed abroad,” in which the overall threat faced by our military is low); and where the risk of 
escalation is therefore limited. Subsequently, the Executive Branch has reiterated the distinction 
between full military encounters and more constrained operations, stating that “intermittent 
military engagements” do not require withdrawal of forces under the Resolution’s 60-day rule.

 And successive Congresses and Presidents have 
opted for a process through which the political branches have worked together to flesh out the 
law’s meaning over time. By adopting this approach, the two branches have sought to avoid 
construing the statute mechanically, divorced from the realities that face them. 

12

In light of this historical practice, a combination of four factors present in Libya suggests 
that the current situation does not constitute the kind of “hostilities” envisioned by the War 
Powers Resolution’s 60-day automatic pullout provision. 

 
In the thirty-six years since Leigh and Hoffmann provided their analysis, the Executive Branch 
has repeatedly articulated and applied these foundational understandings. The President was thus 
operating within this longstanding tradition of Executive Branch interpretation when he relied on 
these understandings in his legal explanation to Congress on June 15, 2011. 

                                                        
1 1975 Leigh-Hoffmann Letter [Letter from State Department Legal Adviser Monroe Leigh and 
Department of Defense General Counsel Martin R. Hoffmann to Chairman Clement J. Zablocki 
(June 5, 1975), reprinted in War Powers: A Test of Compliance Relative to the Danang Sealift, 
the Evacuation at Phnom Penh, the Evacuation of Saigon, and the Mayaguez Incident: Hearings 
Before the Subcomm. on International Security and Scientific Affairs of the H. Comm. on 
International Relations, 94th Cong. (1975)], at 38. 
12 Letter from Assistant Secretary of State for Legislative Affairs Wendy R. Sherman to 
Representative Benjamin Gilman, reprinted in 139 Cong. Rec. H7095 (daily ed. Sept. 28, 1993). 
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First, the mission is limited: By Presidential design, U.S. forces are playing a constrained 
and supporting role in a NATO-led multinational civilian protection operation, which is 
implementing a U.N. Security Council Resolution tailored to that limited purpose. This is a very 
unusual set of circumstances, not found in any of the historic situations in which the “hostilities” 
question was previously debated, from the deployment of U.S. armed forces to Lebanon, 
Grenada, and El Salvador in the early 1980s, to the fighting with Iran in the Persian Gulf in the 
late 1980s, to the use of ground troops in Somalia in 1993. Of course, NATO forces as a whole 
are more deeply engaged in Libya than are U.S. forces, but the War Powers Resolution’s 60-day 
pullout provision was designed to address the activities of the latter.  

Second, the exposure of our armed forces is limited: To date, our operations have not 
involved U.S. casualties or a threat of significant U.S. casualties. Nor do our current operations 
involve active exchanges of fire with hostile forces, and members of our military have not been 
involved in significant armed confrontations or sustained confrontations of any kind with hostile 
forces. Prior administrations have not found the 60-day rule to apply even in situations where 
significant fighting plainly did occur, as in Lebanon and Grenada in 1983 and Somalia in 1993. 
By highlighting this point, we in no way advocate a legal theory that is indifferent to the loss of 
non-American lives. But here, there can be little doubt that the greatest threat to Libyan civilians 
comes not from NATO or the United States military, but from Qadhafi. The Congress that 
adopted the War Powers Resolution was principally concerned with the safety of U.S. forces, and 
with the risk that the President would entangle them in an overseas conflict from which they 
could not readily be extricated. In this instance, the absence of U.S. ground troops, among other 
features of the Libya operation, significantly reduces both the risk to U.S. forces and the 
likelihood of a protracted entanglement that Congress may find itself practically powerless to 
end.  

Third, the risk of escalation is limited: U.S. military operations have not involved the 
presence of U.S. ground troops, or any significant chance of escalation into a broader conflict 
characterized by a large U.S. ground presence, major casualties, sustained active combat, or 
expanding geographical scope. … Prior administrations have found an absence of “hostilities” 
under the War Powers Resolution in situations ranging from Lebanon to Central America to 
Somalia to the Persian Gulf tanker controversy, although members of the United States Armed 
Forces were repeatedly engaged by the other side’s forces and sustained casualties in volatile 
geopolitical circumstances, in some cases running a greater risk of possible escalation than here. 

Fourth and finally, the military means we are using are limited: …The violence that U.S. 
armed forces have directly inflicted or facilitated after the handoff to NATO has been modest in 
terms of its frequency, intensity, and severity. The air-to-ground strikes conducted by the United 
States in Libya are a far cry from the bombing campaign waged in Kosovo in 1999…. The U.S. 
contribution to NATO is likewise far smaller than it was in the Balkans in the mid-1990s …. 
Here, by contrast, the bulk of U.S. contributions to the NATO effort has been providing 
intelligence capabilities and refueling assets. A very significant majority of the overall sorties are 
being flown by our coalition partners, and the overwhelming majority of strike sorties are being 
flown by our partners. American strikes have been confined, on an as-needed basis, to the 
suppression of enemy air defenses to enforce the no-fly zone, and to limited strikes by Predator 
unmanned aerial vehicles against discrete targets in support of the civilian protection mission; 
since the handoff to NATO, the total number of U.S. munitions dropped has been a tiny fraction 
of the number dropped in Kosovo. All NATO targets, moreover, have been clearly linked to the 
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Qadhafi regime’s systematic attacks on the Libyan population and populated areas, with target 
sets engaged only when strictly necessary and with maximal precision. 

Had any of these elements been absent in Libya, or present in different degrees, a 
different legal conclusion might have been drawn. But the unusual confluence of these four 
factors, in an operation that was expressly designed to be limited—limited in mission, exposure 
of U.S. troops, risk of escalation, and military means employed—led the President to conclude 
that the Libya operation did not fall within the War Powers Resolution’s automatic 60-day 
pullout rule. 

* * * * 
 

Nor are we in a “war” for purposes of Article I of the Constitution. As the Office of Legal 
Counsel concluded in its April 1, 2011 opinion,24

Reasonable minds may read the Constitution and the War Powers Resolution 
differently—as they have for decades. Scholars will certainly go on debating this issue. But that 
should not distract those of us in government from the most urgent question now facing us, 
which is not one of law but of policy: Will Congress provide its support for NATO’s mission in 
Libya at this pivotal juncture, ensuring that Qadhafi does not regain the upper hand against the 
people of Libya? The President has repeatedly stated that it is better to take military action, even 
in limited scenarios such as this, with strong Congressional engagement and support. However 
we construe the War Powers Resolution, we can all agree that it serves only Qadhafi’s interest 
for the United States to withdraw from this NATO operation before it is finished. 

 under longstanding precedent the President had 
the constitutional authority to direct the use of force in Libya, for two main reasons. First, he 
could reasonably determine that U.S. operations in Libya would serve important national 
interests in preserving regional stability and supporting the credibility and effectiveness of the 
U.N. Security Council. Second, the military operations that the President anticipated ordering 
were not sufficiently extensive in “nature, scope, and duration” to constitute a “war” requiring 
prior specific Congressional approval under the Declaration of War Clause. Although time has 
passed, the nature and scope of our operations have not evolved in a manner that would alter that 
conclusion. To the contrary, since the transfer to NATO command, the U.S. role in the mission 
has become even more limited. 

 
* * * * 

 

(2) Conflict with al-Qaida 

(i)  U.S operation against Usama bin Laden 
 

On May 1, 2011, President Obama announced that the United States had “conducted an 
operation that killed Usama bin Laden, the leader of al-Qaida, and a terrorist who’s 
responsible for the murder of thousands of innocent men, women, and children.”  Daily 
Comp. Pres. Docs. , 2011 DCPD No. 00314. In that announcement, President Obama 
described the operation, which followed months of work by the U.S. intelligence community 
to pinpoint bin Laden’s location in a compound in Pakistan: 

                                                        
24 Office of Legal Counsel, U.S. Dep’t of Justice, President’s Authority to Use Military Force in 
Libya, www.justice.gov/olc/2011/authority-military-use-in-libya.pdf (Apr. 1, 2011).   

http://www.justice.gov/olc/2011/authority-military-use-in-libya.pdf�
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Today, at my direction, the United States launched a targeted operation against that 
compound in Abbottabad, Pakistan. A small team of Americans carried out the 
operation with extraordinary courage and capability. No Americans were harmed. They 
took care to avoid civilian casualties. After a firefight, they killed Usama bin Laden and 
took custody of his body.  

 

President Obama went on to explain: 

 

Over the years, I’ve repeatedly made clear that we would take action within Pakistan if 
we knew where bin Laden was. That is what we’ve done. But it’s important to note that 
our counterterrorism cooperation with Pakistan helped lead us to bin Laden and the 
compound where he was hiding. Indeed, bin Laden had declared war against Pakistan as 
well and ordered attacks against the Pakistani people.  

 

Mr. Koh provided the views of the U.S. government on the lawfulness of the 
operation against bin Laden in a May 19, 2011 post on the blog Opinio Juris, available at 
http://opiniojuris.org/2011/05/19/the-lawfulness-of-the-us-operation-against-osama-bin-
laden/.  Mr. Koh’s post began with excerpts from his 2010 address to the Annual Meeting of 
the American Society of International Law, covered in the 2010 Digest at 715-19.  The 
continuation of Mr. Koh’s post appears below.    

___________________ 
 

* * * * 
 

Given bin Laden’s unquestioned leadership position within al Qaeda and his clear continuing 
operational role, there can be no question that he was the leader of an enemy force and a 
legitimate target in our armed conflict with al Qaeda. In addition, bin Laden continued to pose an 
imminent threat to the United States that engaged our right to use force, a threat that materials 
seized during the raid have only further documented. Under these circumstances, there is no 
question that he presented a lawful target for the use of lethal force. By enacting the AUMF 
[2001 Authorization for Use of Military Force], Congress expressly authorized the President to 
use military force “against … persons [such as bin Laden, whom the President] determines 
planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 
2001 …in order to prevent any future acts of international terrorism against the United States by 
such … persons” (emphasis added). Moreover, the manner in which the U.S. operation was 
conducted—taking great pains both to distinguish between legitimate military objectives and 
civilians and to avoid excessive incidental injury to the latter—followed the principles of 
distinction and proportionality described above, and was designed specifically to preserve those 
principles, even if it meant putting U.S. forces in harm’s way. Finally, consistent with the laws of 
armed conflict and U.S. military doctrine, the U.S. forces were prepared to capture bin Laden if 
he had surrendered in a way that they could safely accept. The laws of armed conflict require 
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acceptance of a genuine offer of surrender that is clearly communicated by the surrendering party 
and received by the opposing force, under circumstances where it is feasible for the opposing 
force to accept that offer of surrender. But where that is not the case, those laws authorize use of 
lethal force against an enemy belligerent, under the circumstances presented here. 

In sum, the United States acted lawfully in carrying out its mission against Osama bin 
Laden. 

 
* * * * 

 

(ii) Nature and geographic scope of conflict with al-Qaida 
 

On September 16, 2011, John O. Brennan, Assistant to the President of the United States for 
Homeland Security and Counterterrorism, delivered remarks at Harvard Law School 
entitled, “Strengthening our Security by Adhering to our Values and Laws.”  Excerpts from 
Mr. Brennan’s remarks appear below.  The full text is available at www.whitehouse.gov/the-
press-office/2011/09/16/remarks-john-o-brennan-strengthening-our-security-adhering-our-
values-an. 

___________________ 
 

* * * * 
 

…[T]he death of Usama Bin Laden marked a strategic milestone in our effort to defeat al-
Qa’ida.  Unfortunately, Bin Laden’s death, and the death and capture of many other al-Qa’ida 
leaders and operatives, does not mark the end of that terrorist organization or its efforts to attack 
the United States and other countries.  Indeed, al-Qa’ida, its affiliates and its adherents remain 
the preeminent security threat to our nation. 
 

* * * * 
Guiding principles 

In the face of this ongoing and evolving threat, the Obama Administration has worked to 
establish a counterterrorism framework that has been effective in enhancing the security of our 
nation.  This framework is guided by several core principles. 

 
* * * * 

 
…[A]nd the principle that guides all our actions, foreign and domestic—we will uphold 

the core values that define us as Americans, and that includes adhering to the rule of law.  And 
when I say “all our actions,” that includes covert actions, which we undertake under the 
authorities provided to us by Congress.  President Obama has directed that all our actions—even 
when conducted out of public view—remain consistent with our laws and values. 

For when we uphold the rule of law, governments around the globe are more likely to 
provide us with intelligence we need to disrupt ongoing plots, they’re more likely to join us in 
taking swift and decisive action against terrorists, and they’re more likely to turn over suspected 
terrorists who are plotting to attack us, along with the evidence needed to prosecute them. 
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When we uphold the rule of law, our counterterrorism tools are more likely to withstand 
the scrutiny of our courts, our allies, and the American people.  And when we uphold the rule of 
law it provides a powerful alternative to the twisted worldview offered by al-Qa’ida.  Where 
terrorists offer injustice, disorder and destruction, the United States and its allies stand for 
freedom, fairness, equality, hope, and opportunity.  

…  Over the past two and a half years, we have put in place an approach—both here at 
home and abroad—that will enable this Administration and its successors, in cooperation with 
key partners overseas, to deal with the threat from al-Qa’ida, its affiliates, and its adherents in a 
forceful, effective and lasting way. 

In keeping with our guiding principles, the President’s approach has been pragmatic—
neither a wholesale overhaul nor a wholesale retention of past practices.  Where the methods and 
tactics of the previous administration have proven effective and enhanced our security, we have 
maintained them.  Where they did not, we have taken concrete steps to get us back on course.  

…  So with the time I have left, I want to touch on a few specific topics that illustrate 
how our adherence to the rule of law advances our national security. 
Nature and geographic scope of the conflict 

First, our definition of the conflict.  As the President has said many times, we are at war 
with al-Qa’ida. In an indisputable act of aggression, al-Qa’ida attacked our nation and killed 
nearly 3,000 innocent people.  And as we were reminded just last weekend, al-Qa’ida seeks to 
attack us again.  Our ongoing armed conflict with al-Qa’ida stems from our right—recognized 
under international law—to self defense. 

An area in which there is some disagreement is the geographic scope of the conflict.  The 
United States does not view our authority to use military force against al-Qa’ida as being 
restricted solely to “hot” battlefields like Afghanistan.  Because we are engaged in an armed 
conflict with al-Qa’ida, the United States takes the legal position that —in accordance with 
international law—we have the authority to take action against al-Qa’ida and its associated 
forces without doing a separate self-defense analysis each time.  And as President Obama has 
stated on numerous occasions, we reserve the right to take unilateral action if or when other 
governments are unwilling or unable to take the necessary actions themselves. 

That does not mean we can use military force whenever we want, wherever we want. 
International legal principles, including respect for a state’s sovereignty and the laws of war, 
impose important constraints on our ability to act unilaterally—and on the way in which we can 
use force—in foreign territories.  

Others in the international community—including some of our closest allies and 
partners—take a different view of the geographic scope of the conflict, limiting it only to the 
“hot” battlefields.  As such, they argue that, outside of these two active theatres, the United 
States can only act in self-defense against al-Qa’ida when they are planning, engaging in, or 
threatening an armed attack against U.S. interests if it amounts to an “imminent” threat.  

In practice, the U.S. approach to targeting in the conflict with al-Qa’ida is far more 
aligned with our allies’ approach than many assume.  This Administration’s counterterrorism 
efforts outside of Afghanistan and Iraq are focused on those individuals who are a threat to the 
United States, whose removal would cause a significant—even if only temporary—disruption of 
the plans and capabilities of al-Qa’ida and its associated forces.  Practically speaking, then, the 
question turns principally on how you define “imminence.” 

We are finding increasing recognition in the international community that a more flexible 
understanding of “imminence” may be appropriate when dealing with terrorist groups, in part 



561          DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW 
 

 

because threats posed by non-state actors do not present themselves in the ways that evidenced 
imminence in more traditional conflicts.  After all, al-Qa’ida does not follow a traditional 
command structure, wear uniforms, carry its arms openly, or mass its troops at the borders of the 
nations it attacks.  Nonetheless, it possesses the demonstrated capability to strike with little 
notice and cause significant civilian or military casualties.  Over time, an increasing number of 
our international counterterrorism partners have begun to recognize that the traditional 
conception of what constitutes an “imminent” attack should be broadened in light of the modern-
day capabilities, techniques, and technological innovations of terrorist organizations. 

The convergence of our legal views with those of our international partners matters.  The 
effectiveness of our counterterrorism activities depends on the assistance and cooperation of our 
allies—who, in ways public and private, take great risks to aid us in this fight.  But their 
participation must be consistent with their laws, including their interpretation of international 
law.  Again, we will never abdicate the security of the United States to a foreign country or 
refrain from taking action when appropriate.  But we cannot ignore the reality that cooperative 
counterterrorism activities are a key to our national defense.  The more our views and our allies’ 
views on these questions converge, without constraining our flexibility, the safer we will be as a 
country.  

* * * * 
 

b.  Bilateral agreements and arrangements 
 

(1)  Special measures agreement with Japan  
 

On April 1, 2011, the “Agreement between the United States of America and Japan 
concerning new special measures relating to Article XXIV of the Agreement under Article VI 
of the Treaty of Mutual Cooperation and Security between the United States of America 
and Japan, regarding facilities and areas and the status of United States armed forces in 
Japan” (“Special Measures Agreement”) entered into force.  The Special Measures 
Agreement was signed on January 21, 2011 and is available at 
www.state.gov/s/l/c8183.htm.  

 

 (2) Military vehicle transit agreement with Uzbekistan 
 

On November 17, 2011, representatives of the U.S. Department of Defense and the Ministry 
of Defense of the Republic of Uzbekistan, signed the Agreement between the Department 
of Defense of the United States of America and the Government of the Republic of 
Kazakhstan on procedures for transit through the territory of the Republic of Uzbekistan of 
motorized wheeled armored vehicles (not fitted with weapons) in connection with the 
participation of the United States of America in efforts to ensure the security, stabilization, 
and reconstruction of the Islamic Republic of Afghanistan. The agreement entered into 
force on December 15, 2011. 
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 (3) Cargo ground transit agreement with Uzbekistan 
 

Also on November 17, 2011, representatives of the U.S. Department of Defense and the 
Ministry of Defense of the Republic of Uzbekistan, signed the Agreement between the 
Department of Defense of the United States of America and the Government of the 
Republic of Uzbekistan on the procedure for ground transit of cargo shipped from the 
Islamic Republic of Afghanistan through the territory of the Republic of Uzbekistan in 
connection with the participation of the United States of America in efforts to ensure the 
security, stabilization, and reconstruction of the Islamic Republic of Afghanistan with 
mandatory involvement of the State Joint Stock Railway Company “Uzbekiston Temir 
Yullari.”  The agreement entered into force on December 15, 2011. 

 
c.  International humanitarian law 

(1)  Additional Protocols to 1949 Geneva Conventions 
 

On March 7, 2011, Secretary of State Hillary Rodham Clinton announced that the Obama 
administration was seeking advice and consent of the U.S. Senate to ratify Additional 
Protocol II to the 1949 Geneva Conventions.  She also announced that the United States 
would adhere, out of a sense of legal obligation, to the norms in Article 75 of Additional 
Protocol I to the Geneva Conventions.  Secretary Clinton’s press statement, excerpted 
below, is available at www.state.gov/secretary/rm/2011/03/157827.htm. See section 
A.3.a.(1), below, for discussion of the March 7 White House fact sheet that also discussed 
the administration’s support for Additional Protocol II and Article 75. 

___________________ 
 

* * * * 
 

Today we are informing the Chair and Ranking Member of the Senate Foreign Relations 
Committee that we intend to seek, as soon as practicable, Senate advice and consent to 
ratification of the Additional Protocol II to the 1949 Geneva Conventions, which elaborates upon 
safeguards provided in Common Article 3 and includes more detailed standards regarding fair 
treatment and fair trial. 

Ratifying Protocol II will strengthen our national security and advance our interests and 
values. It is fully consistent with current military practice and would improve America’s ability 
to maintain strong coalition cooperation in ongoing and future operations, as 165 other countries 
have now ratified the treaty. 

The second step we are taking is to declare that as of today, the United States, out of a 
sense of legal obligation, will adhere to the set of norms in Article 75 of Protocol I in 
international armed conflicts. Article 75 sets forth humane treatment and fair trial safeguards for 
certain persons detained by opposing forces in international armed conflict and was praised by 
President Reagan’s Joint Chiefs of Staff as “militarily advantageous insofar as it might make 
mistreatment of captured U.S. military personnel more difficult to justify in future conflicts.” 
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These steps we take today are not about who our enemies are, but about who we are: a 
nation committed to providing all detainees in our custody with humane treatment. We are 
reaffirming that the United States abides by the rule of law in the conduct of armed conflicts and 
remains committed to the development and maintenance of humanitarian protections in those 
conflicts. 
 

* * * * 

(2) Affirmation of U.S. commitment to humanitarian law at Red Cross conference 
 

On November 28, 2011, Mr. Koh delivered remarks at the 31st International Conference of 
the Red Cross and Red Crescent in Geneva. Mr. Koh reviewed the progress made by the 
United States in acceding to international instruments on humanitarian law, including the 
decision to seek ratification of Additional Protocol II, as discussed above. Mr. Koh’s remarks, 
excerpted below, are available in full at http://geneva.usmission.gov/2011/11/28/icrc-
conference/.  

___________________ 
 

* * * * 
 

As the State Department’s Legal Adviser, I come here today to reaffirm the United States’ deep 
and abiding commitment to international humanitarian law.  Ten years after the tragic attacks of 
September 11th, we continue to face real threats.  During the last decade, the United States has 
learned important lessons, and has worked very hard to ensure that we conduct all aspects of 
armed conflict—in particular, detention operations—in a manner consistent not just with the 
applicable laws of war, but also with the Constitution and laws of the United States.  As 
President Obama reaffirmed in his 2009 Nobel Prize Lecture, “Where force is necessary, we 
have a moral and strategic interest in binding ourselves to certain rules of conduct… .  [E]ven as 
we confront a vicious adversary that abides by no rules…the United States of America must 
remain a standard bearer in the conduct of war.  That is what makes us different from those 
whom we fight. That is the source of our strength.” 

The United States appreciates the ICRC’s vigilant efforts to identify strategies to 
strengthen the implementation of international humanitarian law.  We share the ICRC’s 
conclusions that international humanitarian law remains the appropriate framework for 
regulating the conduct of parties to international and non-international armed conflicts, and that 
those future efforts should focus principally on promoting greater compliance with existing legal 
frameworks.  Because customary law derives not from aspirational pronouncements, but from 
State practice, it remains important that the development of international humanitarian law 
should continue to be led by States. 

Because we are committed both to the humane treatment of those detained in the course 
of armed conflict, and to the effectiveness and legitimacy of a U.S. national security policy ruled 
by law, the U.S. Government announced earlier this year our support for two additional 
components of the international legal framework that covers armed conflicts: Additional 
Protocol II and Article 75 of Additional Protocol I to the 1949 Geneva Conventions. We have 
urged our Senate to take action toward ratification of Additional Protocol II as soon as 
practicable.  And acting out of a sense of legal obligation, my government has committed to treat 
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the fundamental humane treatment principles set forth in Article 75 as applicable to any 
individual it detains in an international armed conflict. 

I am also pleased to report that the United States has fulfilled the pledge it made four 
years ago at the 30th International Conference—namely, to ratify five treaties that promote 
respect for international humanitarian law and enhance humanitarian protections during armed 
conflict: 
•The 1954 Hague Convention for the Protection of Cultural Property in the Event of an Armed 
Conflict; 
•Amendment to Article 1 of the Convention on Conventional Weapons; and, 
•Three CCW protocols: Protocol III on “Incendiary Weapons;” Protocol IV on “Blinding Laser 
Weapons;” and Protocol V on “Explosive Remnants of War.” 
 

* * * * 
 

In closing, Mr. Chairman, the United States Government is pleased to participate in this 
31st International Conference of the Red Cross and Red Crescent because we share your 
unshakeable commitment to humanitarian values and international law. War does not silence 
law. Nor do we consider these Conventions quaint or outmoded.  To the contrary, the Geneva 
Conventions are as vital today as when they were first conceived.  That is why the United States 
will always be your staunch partner in this critically important ongoing effort to ensure the 
implementation of the laws of war in furtherance of our shared humanitarian values. 

 
* * * * 

 

(3) Protection of civilians in armed conflict 
 

On November 9, 2011, Ambassador Susan E. Rice, U.S. Permanent Representative to the 
United Nations, spoke at a Security Council meeting on the protection of civilians in armed 
conflict. In her remarks, Ambassador Rice identified five areas for improving efforts to 
protect civilians. Ambassador Rice’s remarks, excerpted below, are available in full at 
http://usun.state.gov/briefing/statements/2011/176905.htm.  

___________________ 
 

* * * * 
 

Mr. President, protection of civilians is at the heart of what we should be doing as a Council. In 
the past year, we have made significant progress in operationalizing norms on the protection of 
civilians. This Council played a critical role in protecting the people of Côte d’Ivoire in the 
aftermath of their election. When Muammar Qadhafi moved to make good on his promises to 
massacre civilians in his own country, this Council acted. 
 

* * * * 
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Overall, the United Nations and this Council face challenges both of will and capacity. 
To build our capacity to protect civilians, we believe the United Nations should advance on five 
fronts. 

First, we must strengthen early-warning systems to detect and draw attention to threats 
against civilians, especially where the UN already has a significant presence on the ground. 
Humanitarian workers are often the first to sound the alarm bell. UN peacekeeping personnel 
have an obligation to do so as well. We have seen some recent promising examples of early-
warning and prevention strategies in peacekeeping missions. For example, the UN Mission in 
South Sudan, with the support of the UN Country Team, mobilized a response to escalating 
tensions in Jonglei state, including consultations with community leaders and government 
authorities. This early-warning system may well have helped prevent retaliatory intercommunal 
violence. 

We encourage such early-warning activity in other missions, as part of an overall 
mission-wide strategy for the protection of civilians. Such strategies can only succeed if they rely 
on strengthening mission personnel’s understanding of and communications with the host 
communities. A mission-wide strategy also needs to provide peacekeepers with the necessary 
equipment and training as well as their resolve to use all means at their disposal, including force 
where necessary and so mandated. My government welcomes the UN’s development of training 
materials focused on sexual and gender-based violence, as well as other tools to help missions 
improve their protection strategies. The United States helps the UN to survey current practices 
and has initiated a workshop for missions with civilian-protection mandates. 

Second, where prevention has failed, we must bring the evidence of atrocities to light. 
That is easier to do when human-rights investigators are already on the ground as part of a peace 
operation or human rights presence. But even where such missions are not present, there are 
several options available that we can rely upon, such as fact-finding missions, special rapporteurs 
and commissions of inquiry. And the membership must be ready to take action on such 
information in this chamber, at the Human Rights Council, and in the General Assembly. 

Third, the Security Council can impose targeted sanctions—such as asset freezes and 
travel bans—on individuals responsible for ordering and committing violence against civilians. 
Full and effective sanctions implementation can be an extremely useful tool to limit the ability of 
these individuals to prey on vulnerable populations. 

Fourth, we must support societies that have been ravaged by atrocities to strengthen their 
domestic accountability and, when necessary, to enable international courts to bring those leaders 
responsible for atrocities to justice, so that all people can live under the protection of law. We 
have seen firsthand the consequences when those who direct violence against civilians are not 
held to account—as in the case of Walikale in Congo, where over 350 civilians were raped, but 
the prosecution by Congolese authorities of alleged perpetrators is still pending 15 months later. 
Since then, soldiers have continued to commit mass rapes in North and South Kivu, and the 
number of rapes committed by civilians has increased as well. 

Finally, in order to see justice through, from beginning to end, at the international and 
national levels, we must ensure protection for victims, witnesses, and judicial officers. For 
example, in the DRC, the U.S. is supporting MONUSCO’s witness-protection project for high 
profile and sensitive cases against perpetrators of rape, as well as providing support for the 
Mission’s Prosecution Support Cells. 

The United Nations has learned valuable lessons in all of these areas in recent years and 
the United States is studying them carefully right now within the context of the Presidential 
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Study Directive on Mass Atrocities, which President Obama issued in August of this year.*

In conclusion, Mr. President, I’d like to commend again the brave work of the United 
Nations and the tens of thousands of local and international UN staff—from peacekeepers to 
humanitarian workers to human rights monitors—who risk their lives daily to protect civilians in 
harm’s way. We must never take them for granted or underestimate the challenges they face in 
defense of our shared values and international peace and security. 

 We 
look forward to consulting with our fellow Council members and partners throughout the UN 
system as we continue our work on it. 

 
* * * * 

 

(4) Private military security companies, military contractors, and their accountability 
 

On November 17, 2011, John F. Sammis, U.S. Deputy Representative to ECOSOC, provided 
an explanation of the U.S. “no” vote on a draft Third Committee resolution, “Use of 
mercenaries as a means of violating human rights and impeding the exercise of the right of 
peoples to self determination.”  U.N. Doc. A/C.3/66/L.62.  Mr. Sammis repeated the United 
States’ opposition to a new legally binding instrument in favor of more effective 
implementation of existing laws relating to private military and security companies and 
through other collaborative inter-governmental efforts with industry and civil society.  His 
remarks, set forth below, are available at 
http://usun.state.gov/briefing/statements/2011/177341.htm.  See Digest 2010 at 738-42 
regarding prior developments in this area. 

 
___________________ 

 
* * * * 

 
The United States takes very seriously issues regarding private security companies, military 
contractors and their accountability. The United States continues to believe that the most 
effective and immediate way of addressing these concerns is through better implementation of 
existing laws—both national and international—and through robust collaborative efforts that 
bring together industry, civil society and governments to work directly on raising standards, such 
as the Montreux Document∗∗ and the International Code of Conduct for Private Security Service 
Providers.∗∗∗

                                                        
* Editor’s note:  See Chapter 17.C.1. for discussion of President Obama’s Directive on Mass 
Atrocities. 

 

∗∗ Editor’s note: The Montreux Document on Pertinent International Legal Obligations and Good 
Pracices for States related to Operations of Private Military and Security Companies was 
produced on September 17, 2008 at the initiative of the Swiss government and the International 
Committee of the Red Cross.   
∗∗∗ Editor’s note: The International Code of Conduct for Private Security Service Providers was 
signed November 9, 2010 in Geneva.  See Digest 2010 at 740-42. 

http://usun.state.gov/briefing/statements/2011/177341.htm�
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We were pleased to participate in the May inter-governmental working group in Geneva, 
and were encouraged by the wide range of useful discussions that took place.  At that meeting, 
several delegations and experts expressed the view that the inter-governmental working group 
should consider alternatives to elaborating a convention.  Following those discussions, we 
believe there is the potential to proceed in another direction—perhaps by providing guidance to 
countries considering ways to regulate more effectively. 

Unfortunately, the resolution before us prejudges the ongoing work of the 
intergovernmental working group, strays from the original mandate to “consider the possibility” 
of elaborating an international regulatory framework, and rushes to support a poorly considered, 
legally binding instrument where additional law is not needed at this time. 

Additionally, in attempting to build on the problematic draft convention proposed by the 
Working Group on Mercenaries, this resolution would create a time-consuming, resource-
intensive process that is not likely to produce practical results.  The Working Group’s draft 
convention is unworkable and inappropriately broad.  For example, as currently drafted, it would 
likely prohibit military and police training programs provided by private companies, making it 
difficult for many countries to obtain necessary training services. It could also impact UN 
humanitarian and peacekeeping efforts, many of which rely on private contractors for logistics, 
security, and training.  It would even reach broad categories of conduct not appropriately 
regulated in such a convention, including information security or material support to militaries. 

At a minimum, devoting resources to drafting a formal convention is premature, in light 
of still-evolving domestic and international efforts, such as the Montreux Document and the 
Code of Conduct.  We believe that we should allow these efforts to mature so as to further distill 
key insights and best practices before a decision on formal drafting of a convention is warranted. 
For all of these reasons, the United States regrets that we must call a vote and vote no on this 
resolution. 

 
* * * * 

2.  Convention on Certain Conventional Weapons: Negotiation of CCW Protocol on Cluster 
Munitions 

 
During 2011, the United States continued efforts to negotiate a new protocol to the 
Convention on Certain Conventional Weapons (“CCW”) to address the humanitarian harm 
that cluster munitions can cause.  In conjunction with the Conference of States Parties in 
November 2011, Mr. Koh held a special briefing via teleconference to explain the United 
States position on the new draft protocol and urge its conclusion notwithstanding the 
existing Convention on Cluster Munitions (“Oslo Convention”).  Excerpts from that briefing 
appear below. The full transcript is available at 
www.state.gov/s/l/releases/remarks/177280.htm.  See Digest 2010 at 742-45, Digest 2009 
at 701-6, Digest 2008 at 885-88, and Digest 2007 at 899-905 for background on the United 
States position in prior negotiations.  The Conference concluded without adopting the draft 
protocol.   

___________________ 
 

* * * * 
 

http://www.state.gov/s/l/releases/remarks/177280.htm�
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…The question here is whether we should support a sixth protocol, which is under discussion, 
about cluster munitions. And our position is that we should, based on the chair’s text that’s 
currently before the conference. 

We wanted to dispel at the outset the notion that in some way we are trying to detract 
from the Oslo Convention, which is a separate treaty outside the framework of the CCW, which 
also addresses clusters. We see the two as complementary, not as competitive. Nothing that we 
are saying or supporting would diminish or detract from the Oslo Convention, and we think that 
the protocol that’s under consideration here takes a significant step toward a goal that everybody 
shares, which is to address comprehensively the humanitarian impact of cluster munitions. 

Just to make this concrete, many countries in the world are not parties to Oslo and are 
unlikely to become so, and that they represent 85 to 90 percent of the world’s cluster munition 
stockpiles. So a question then becomes: How do you regulate that 85 to 90 percent holders if 
they’re never going to join the Oslo Convention? And the obvious answer is to try to bring 
regulation into the CCW, where they do participate. 

Under discussion right now is a ban on cluster munitions that are produced before 1980. 
If that were adopted as part of this protocol upon ratification and entry into force, it would 
immediately prohibit over 2 million cluster munitions or more than 100 million submunitions, 
which is about one-third of the entire U.S. stockpile of cluster munitions. To put it directly, if 
this rule is adopted, it would prohibit more cluster munitions for the United States alone, than the 
Oslo Convention has prohibited for all of its member states combined. And we think that this is a 
very significant humanitarian impact and should be supported. It’s true for other countries as 
well. For example, Ukraine announced that if this rule were adopted, it would prohibit more than 
a third of their existing stocks, almost 700,000 tons. Millions of the Russians’ munitions would 
be banned as well. So, we think that this protocol would have an immediate and tangible 
humanitarian effect. 

The two other advantages of adopting this protocol are that it would create a detailed set 
of rules about clusters, including obligations with regard to transparency, cooperation, clearance, 
assistance to victims, and technological assistance. And a third advantage is that the draft 
protocol is designed to evolve and grow stronger. There are a very detailed set of technical 
annexes that would adapt to technical developments that might occur with regard to these kinds 
of munitions, and as well as commitments to review the annexes and to get more comprehensive 
provisions over time. 

So, we think that it is clearly complementary to the norms that are out there. The United 
States is deeply committed to conventional weapons destruction. We’ve provided more than $1.9 
billion toward that goal since 1993 in some 81 countries, and we think that this is a step in the 
same direction. We obviously want to address humanitarian considerations while also addressing 
military concerns, …. But that is the posture in which we are approaching this conference which 
is going on now in Geneva. 

 
* * * * 

 
…[M]any of the countries who … participate in the CCW will never becomes party to 

Oslo. If this protocol comes into force and binding for them, three things happen immediately. 
They have to destroy pre-1980 clusters; they enter a framework of regulation where they have to 
report on their stocks—the level of international cooperation and victim assistance—and third, 
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the protocol develops over time to adapt to technological developments which could otherwise 
be used to avoid rules. 

So for that group of nations who are in the CCW who are otherwise subject to no rules, 
this brings them within a regime of regulation. It does nothing to hurt Oslo, in our view, and the 
two therefore are complementary. It expands the impact of the regime that we’re all trying to 
create here. 

 
* * * * 

3.  Detainees 

a.  Overview 

(1) White House fact sheet 
 

On March 7, 2011, the White House released a fact sheet regarding its detainee policy and 
new actions taken to close the detention facility at Guantanamo Bay, Cuba.  The fact sheet 
is available at www.whitehouse.gov/the-press-office/2011/03/07/fact-sheet-new-actions-
guant-namo-and-detainee-policy. See also March 7, 2011 statement by Defense Secretary 
Robert Gates, available at www.defense.gov/releases/release.aspx?releaseid=14316 and 
March 7, 2011 statement of Attorney General Eric Holder, available at 
www.mainjustice.com/2011/03/07/statement-of-attorney-general-eric-holder-on-
guantanamo-bay-and-detainee-policy/. The White House fact sheet referenced President 
Obama’s May 21, 2009 speech at the National Archives regarding the approach to closing 
Guantanamo.  See Digest 2009 at 709-16.  Excerpts from the fact sheet follow.   

___________________ 
 

* * * * 
 

The Administration remains committed to closing the detention facility at Guantanamo Bay, and 
to maintain[ing] a lawful, sustainable and principled regime for the handling of detainees there, 
consistent with the full range of U.S. national security interests. In keeping with the strategy we 
laid out, we are proceeding today with the following actions: 
Resumption of Military Commissions****

The Secretary of Defense will issue an order rescinding his prior suspension on the 
swearing and referring of new charges in the military commissions. New charges in military 
commissions have been suspended since the President announced his review of detainee policy, 
shortly after taking office. 

 

The Administration … has successfully enacted key reforms, such as a ban on the use of 
statements taken as a result of cruel, inhuman or degrading treatment, and a better system for 
handling classified information. With these and other reforms, military commissions, along with 
prosecutions of suspected terrorists in civilian courts, are an available and important tool in 

                                                        
**** Editor’s note: See section 3.d. below for further discussion of military commissions 
proceedings in 2011.  

http://www.whitehouse.gov/the-press-office/2011/03/07/fact-sheet-new-actions-guant-namo-and-detainee-policy�
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combating international terrorists that fall within their jurisdiction while upholding the rule of 
law. 
Executive Order on Periodic Review*****

In the Archives speech, the President recognized there are certain Guantanamo detainees 
who have not been charged, convicted, or designated for transfer, but must continue to be 
detained because they “in effect, remain at war with the United States.” For this category of 
detainees, the President stated: “We must have a thorough process of periodic review, so that any 
prolonged detention is carefully evaluated and justified.” 

 

Today, the President issued an Executive Order establishing such a process for these 
detainees. … 

 
* * * * 

 
Continued Commitment to Article III Trials 

Pursuant to the President’s order to close Guantanamo, this Administration instituted the 
most thorough review process ever applied to the detainees held there. Among other things, for 
the first time, we consolidated all information available to the federal government about these 
individuals. That information was carefully examined by some of our government’s most 
experienced prosecutors, a process that resulted in the referral of 36 individuals for potential 
prosecution. Since the time of those referrals, the Departments of Justice and Defense, with the 
advice of career military and civilian prosecutors, have been working to bring these defendants 
to justice, securing convictions in a number of cases and evaluating others to determine which 
system—military or civilian—is most appropriate based on the nature of the evidence and 
traditional principles of prosecution. 

 
* * * * 

 
Time and again, our Federal courts have delivered swift justice and severe punishment to 

those who seek to attack us. In the last two years alone, federal prosecutors have convicted 
numerous defendants charged with terrorism offenses, including those who plotted to bomb the 
New York subway system; attempted to detonate a bomb in Times Square; and conspired in 
murderous attacks on our embassies abroad. These prosecutions have generated invaluable 
intelligence about our enemies, permitted us to incapacitate and detain dangerous terrorists, and 
vindicated the interests of victims—all while reaffirming our commitment to the rule of law. 
Spanning multiple administrations, Republican and Democratic, our Federal courts have proven 
to be one of our most effective counterterrorism tools, and should not be restricted in any 
circumstances. 

Military commissions should proceed in cases where it has been determined appropriate 
to do so. Because there are situations, however, in which our federal courts are a more 
appropriate forum for trying particular individuals, we will seek repeal of the restrictions 
imposed by Congress, so that we can move forward in the forum that is, in our judgment, most in 
line with our national security interests and the interests of justice. 

                                                        
***** Editor’s note: See 3.b. below for further discussion of the executive order on periodic 
review. 
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We will continue to vigorously defend the authority of the Executive to make these well-
informed prosecution decisions, both with respect to those detainees in our custody at 
Guantanamo and those we may apprehend in the future. A one-size-fits-all policy for the 
prosecution of suspected terrorists, whether for past or future cases, undermines our Nation’s 
counterterrorism efforts and harms our national security. 
Support for a Strong International Legal Framework 

Because of the vital importance of the rule of law to the effectiveness and legitimacy of 
our national security policy, the Administration is announcing our support for two important 
components of the international legal framework that covers armed conflicts: Additional 
Protocol II and Article 75 of Additional Protocol I to the 1949 Geneva Conventions. 
Additional Protocol II, which contains detailed humane treatment standards and fair trial 
guarantees that apply in the context of non-international armed conflicts, was originally 
submitted to the Senate for approval by President Reagan in 1987. The Administration urges the 
Senate to act as soon as practicable on this Protocol, to which 165 States are a party. An 
extensive interagency review concluded that United States military practice is already consistent 
with the Protocol’s provisions. Joining the treaty would not only assist us in continuing to 
exercise leadership in the international community in developing the law of armed conflict, but 
would also allow us to reaffirm our commitment to humane treatment in, and compliance with 
legal standards for, the conduct of armed conflict. 

Article 75 of Additional Protocol I, which sets forth fundamental guarantees for persons 
in the hands of opposing forces in an international armed conflict, is similarly important to the 
international legal framework. Although the Administration continues to have significant 
concerns with Additional Protocol I, Article 75 is a provision of the treaty that is consistent with 
our current policies and practice and is one that the United States has historically supported. 
Our adherence to these principles is also an important safeguard against the mistreatment of 
captured U.S. military personnel. The U.S. Government will therefore choose out of a sense of 
legal obligation to treat the principles set forth in Article 75 as applicable to any individual it 
detains in an international armed conflict, and expects all other nations to adhere to these 
principles as well. 
 

* * * * 
 

 (2) Detention policies guided by rule of law 
 

In his remarks at Harvard Law School, discussed in A.1.a.(2)(ii) supra, Assistant to the 
President John O. Brennan discussed how the rule of law has guided the Obama 
administration’s policies on detention, interrogation, and prosecution of suspected 
participants in al-Qaida’s campaign against the United States.  Mr. Brennan’s remarks on 
that issue appear below; the full text of his remarks is available at 
www.whitehouse.gov/the-press-office/2011/09/16/remarks-john-o-brennan-strengthening-
our-security-adhering-our-values-an.   

___________________ 
 

* * * * 
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Detention and interrogation 
We’ve worked to uphold our values and the rule of law in a[nother] area—the question of how to 
deal with terrorist suspects, including the significant challenge of how to handle suspected 
terrorists who were already in our custody when this Administration took office.  There are few 
places where the intersection of our counterterrorism efforts, our laws, and our values come 
together as starkly as it does at the prison at Guantánamo.  By the time President Obama took 
office, Guantánamo was viewed internationally as a symbol of a counterterrorism approach that 
flouted our laws and strayed from our values, undercutting the perceived legitimacy—and 
therefore the effectiveness—of our efforts. 

Aside from the false promises of enhanced security, the purported legality of depriving 
detainees of their rights was soundly and repeatedly rejected by our courts.  It came as no 
surprise, then, that before 2009 few counterterrorism proposals generated as much bipartisan 
support as those to close Guantánamo.  It was widely recognized that the costs associated with 
Guantánamo ran high, and the promised benefits never materialized. 

That was why…on one of his first days in office, President Obama issued the executive 
order to close the prison at Guantánamo. Yet, almost immediately, political support for closure 
waned.  Over the last two years Congress has placed unprecedented restrictions on the discretion 
of our experienced counterterrorism professionals to prosecute and transfer individuals held at 
the prison.  These restrictions prevent these professionals—who have carefully studied all of the 
available information in a particular situation—from exercising their best judgment as to what 
the most appropriate disposition is for each individual held there.  

The Obama Administration has made its views on this clear. The prison at Guantánamo 
Bay undermines our national security, and our nation will be more secure the day when that 
prison is finally and responsibly closed.  For all of the reasons mentioned above, we will not 
send more individuals to the prison at Guantánamo.  And we continue to urge Congress to repeal 
these restrictions and allow our experienced counterterrorism professionals to have the flexibility 
they need to make individualized, informed decisions about where to bring terrorists to justice 
and when and where to transfer those whom it is no longer in our interest to detain. 

This Administration also undertook an unprecedented review of our detention and 
interrogation practices and their evolution since 2001, and we have confronted squarely the 
question of how we will deal with those we arrest or capture in the future, including those we 
take custody of overseas.  Nevertheless, some have suggested that we do not have a detention 
policy; that we prefer to kill suspected terrorists, rather than capture them.  This is absurd, and I 
want to take this opportunity to set the record straight.  

As a former career intelligence professional, I have a profound appreciation for the value 
of intelligence.  Intelligence disrupts terrorist plots and thwarts attacks.  Intelligence saves lives.  
And one of our greatest sources of intelligence about al-Qa’ida, its plans, and its intentions has 
been the members of its network who have been taken into custody by the United States and our 
partners overseas. 

So I want to be very clear—whenever it is possible to capture a suspected terrorist, it is 
the unqualified preference of the Administration to take custody of that individual so we can 
obtain information that is vital to the safety and security of the American people.  This is how 
our soldiers and counterterrorism professionals have been trained.  It is reflected in our rules of 
engagement.  And it is the clear and unambiguous policy of this Administration. 

 
* * * * 
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Some have argued that the United States should simply hold suspected terrorists in law of 

war detention indefinitely.  It is worth remembering, however, that, for a variety of reasons, 
reliance upon military detention for individuals apprehended outside of Afghanistan and Iraq 
actually began to decline precipitously years before the Obama Administration came into office.  

In the years following the 9/11 attacks, our knowledge of the al-Qa’ida network increased 
and our tools with which to bring them to justice in federal courts or reformed military 
commissions were strengthened, thus reducing the need for long-term law of war detention.  In 
fact, from 2006 to the end of 2008, when the previous administration apprehended terrorists 
overseas and outside of Iraq and Afghanistan, it brought more of those individuals to the United 
States to be prosecuted  in our federal courts than it placed in long-term military detention at 
Guantánamo.  
Article III courts & reformed military commissions 

When we succeed in capturing suspected terrorists who pose a threat to the American 
people, our other critical national security objective is to maintain a viable authority to keep 
those individuals behind bars. The strong preference of this Administration is to accomplish that 
through prosecution, either in an Article III court or a reformed military commission.  Our 
decisions on which system to use in a given case must be guided by the factual and legal 
complexities of each case, and relative strengths and weaknesses of each system.  Otherwise, 
terrorists could be set free, intelligence lost, and lives put at risk.  

That said, it is the firm position of the Obama Administration that suspected terrorists 
arrested inside the United States will—in keeping with long-standing tradition—be processed 
through our Article III courts.  As they should be.  Our military does not patrol our streets or 
enforce our laws—nor should it. 

This is not a radical idea, nor is the idea of prosecuting terrorists captured overseas in our 
Article III courts.  Indeed, terrorists captured beyond our borders have been successfully 
prosecuted in our federal courts on many occasions. Our federal courts are time-tested, have 
unquestioned legitimacy, and, at least for the foreseeable future, are capable of producing a more 
predictable and sustainable result than military commissions. The previous administration, 
successfully prosecuted hundreds of suspected terrorists in our federal courts, gathering valuable 
intelligence from several of them that helped our counterterrorism professionals protect the 
American people.  In fact, every single suspected terrorist taken into custody on American soil—
before and after the September 11th attacks—has first been taken into custody by law 
enforcement.  

In the past two years alone, we have successfully interrogated several terrorism suspects 
who were taken into law enforcement custody and prosecuted, including Faisal Shahzad, 
Najibullah Zazi, David Headley, and many others.  In fact, faced with the firm but fair hand of 
the American justice system, some of the most hardened terrorists have agreed to cooperate with 
the FBI, providing valuable information about al-Qa’ida’s network, safe houses, recruitment 
methods, and even their plots and plans.  That is the outcome that all Americans should not only 
want, but demand from their government.  

Similarly, when it comes to U.S. citizens involved in terrorist-related activity, whether 
they are captured overseas or at home, we will prosecute them in our criminal justice system.  
There is bipartisan agreement that U.S. citizens should not be tried by military commission.  
Since 2001, two U.S. citizens were held in military custody, and after years of controversy and 
extensive litigation, one was released; the other was prosecuted in federal court.  Even as the 
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number of U.S. citizens arrested for terrorist-related activity has increased, our civilian courts 
have proven they are more than up to the job.    

In short, our Article III courts are not only our single most effective tool for prosecuting, 
convicting, and sentencing suspected terrorists—they are a proven tool for gathering intelligence 
and preventing attacks.  For these reasons, credible experts from across the political spectrum 
continue to demand that our Article III courts remain an unrestrained tool in our counterterrorism 
toolbox.  And where our counterterrorism professionals believe prosecution in our federal courts 
would best protect the full range of U.S. security interests and the safety of the American people, 
we will not hesitate to use them.  The alternative—a wholesale refusal to utilize our federal 
courts—would undermine our values and our security.  

At the same time, reformed military commissions also have their place in our 
counterterrorism arsenal.  Because of bipartisan efforts to ensure that military commissions 
provide all of the core protections that are necessary to ensure a fair trial, we have restored the 
credibility of that system and brought it into line with our principles and our values.  Where our 
counterterrorism professionals believe trying a suspected terrorist in our reformed military 
commissions would best protect the full range of U.S. security interests and the safety of the 
American people, we will not hesitate to utilize them to try such individuals.  In other words, 
rather than a rigid reliance on just one or the other, we will use both our federal courts and 
reformed military commissions as options for incapacitating terrorists.  

As a result of recent reforms, there are indeed many similarities between the two systems, 
and at times, these reformed military commissions offer certain advantages.  But important 
differences remain—differences that can determine whether a prosecution is more likely to 
succeed or fail.  

For example, after Ahmed Warsame—a member of al-Shabaab with close ties to al-
Qa’ida in the Arabian Peninsula—was captured this year by U.S. military personnel, the 
President’s national security team unanimously agreed that the best option for prosecuting him 
was our federal courts, where, among other advantages, we could avoid significant risks 
associated with, and pursue additional charges not available in, a military commission.  And, if 
convicted of certain charges, he faces a mandatory life sentence.  

In choosing between our federal courts and military commissions in any given case, this 
Administration will remain focused on one thing—the most effective way to keep that terrorist 
behind bars. The only way to do that is to let our experienced counterterrorism professionals 
determine, based on the facts and circumstances of each case, which system will best serve our 
national security interests. 

In the end, the Obama Administration’s approach to detention, interrogation and trial is 
simple.  We have established a practical, flexible, results-driven approach that maximizes our 
intelligence collection and preserves our ability to prosecute dangerous individuals.  Anything 
less—particularly a rigid, inflexible approach—would be disastrous.  It would tie the hands of 
our counterterrorism professionals by eliminating tools and authorities that have been absolutely 
essential to their success.  

 
* * * * 

 

(3) Presidential signing statements on defense authorization act provisions 
 



575          DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW 
 

 

On several occasions in 2011, President Obama issued signing statements on defense 
authorization and appropriation acts passed by Congress in which he stated his opposition 
to those acts’ provisions relating to detainees.  Daily Comp. Pres. Docs. 2011 DCPD No. 
00010; Daily Comp. Pres. Docs. 2011 DCPD No. 00263; Daily Comp. Pres. Docs 2011 DCPD 
No. 00978. Excerpts below from the President’s December 31, 2011 signing statement for 
the National Defense Authorization Act for Fiscal Year 2012 reiterate opposition to those 
provisions and set forth the administration’s plans for interpreting them.   

___________________ 
 

* * * * 
 
The fact that I support this bill as a whole does not mean I agree with everything in it. In 
particular, I have signed this bill despite having serious reservations with certain provisions that 
regulate the detention, interrogation, and prosecution of suspected terrorists. … 

… Ultimately, I decided to sign this bill not only because of the critically important 
services it provides for our forces and their families and the national security programs it 
authorizes, but also because the Congress revised provisions that otherwise would have 
jeopardized the safety, security, and liberty of the American people. Moving forward, my 
Administration will interpret and implement the provisions described below in a manner that best 
preserves the flexibility on which our safety depends and upholds the values on which this 
country was founded.  

 
* * * * 

 
Section 1022 seeks to require military custody for a narrow category of non-citizen 

detainees who are “captured in the course of hostilities authorized by the Authorization for Use 
of Military Force.” This section is ill-conceived and will do nothing to improve the security of 
the United States. The executive branch already has the authority to detain in military custody 
those members of al-Qa’ida who are captured in the course of hostilities authorized by the 
AUMF, and as Commander in Chief I have directed the military to do so where appropriate. I 
reject any approach that would mandate military custody where law enforcement provides the 
best method of incapacitating a terrorist threat. While section 1022 is unnecessary and has the 
potential to create uncertainty, I have signed the bill because I believe that this section can be 
interpreted and applied in a manner that avoids undue harm to our current operations.  

… I will therefore interpret and implement section 1022 in the manner that best preserves 
the same flexible approach that has served us so well for the past 3 years and that protects the 
ability of law enforcement professionals to obtain the evidence and cooperation they need to 
protect the Nation.  

 
* * * * 

 
Sections 1023–1025 needlessly interfere with the executive branch’s processes for 

reviewing the status of detainees. Going forward, consistent with congressional intent as detailed 
in the Conference Report, my Administration will interpret section 1024 as granting the 
Secretary of Defense broad discretion to determine what detainee status determinations in 
Afghanistan are subject to the requirements of this section.  



576          DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW 
 

 

Sections 1026–1028 continue unwise funding restrictions that curtail options available to 
the executive branch. Section 1027 renews the bar against using appropriated funds for fiscal 
year 2012 to transfer Guantanamo detainees into the United States for any purpose. I continue to 
oppose this provision, which intrudes upon critical executive branch authority to determine when 
and where to prosecute Guantanamo detainees, based on the facts and the circumstances of each 
case and our national security interests. For decades, Republican and Democratic administrations 
have successfully prosecuted hundreds of terrorists in Federal court. Those prosecutions are a 
legitimate, effective, and powerful tool in our efforts to protect the Nation. Removing that tool 
from the executive branch does not serve our national security. Moreover, this intrusion would, 
under certain circumstances, violate constitutional separation of powers principles.  

Section 1028 modifies but fundamentally maintains unwarranted restrictions on the 
executive branch’s authority to transfer detainees to a foreign country. This hinders the 
executive’s ability to carry out its military, national security, and foreign relations activities and 
like section 1027, would, under certain circumstances, violate constitutional separation of powers 
principles. The executive branch must have the flexibility to act swiftly in conducting 
negotiations with foreign countries regarding the circumstances of detainee transfers. In the 
event that the statutory restrictions in sections 1027 and 1028 operate in a manner that violates 
constitutional separation of powers principles, my Administration will interpret them to avoid the 
constitutional conflict.  

Section 1029 requires that the Attorney General consult with the Director of National 
Intelligence and Secretary of Defense prior to filing criminal charges against or seeking an 
indictment of certain individuals. I sign this based on the understanding that apart from detainees 
held by the military outside of the United States under the 2001 Authorization for Use of 
Military Force, the provision applies only to those individuals who have been determined to be 
covered persons under section 1022 before the Justice Department files charges or seeks an 
indictment. Notwithstanding that limitation, this provision represents an intrusion into the 
functions and prerogatives of the Department of Justice and offends the longstanding legal 
tradition that decisions regarding criminal prosecutions should be vested with the Attorney 
General free from outside interference. Moreover, section 1029 could impede flexibility and 
hinder exigent operational judgments in a manner that damages our security. My Administration 
will interpret and implement section 1029 in a manner that preserves the operational flexibility of 
our counterterrorism and law enforcement professionals, limits delays in the investigative 
process, ensures that critical executive branch functions are not inhibited, and preserves the 
integrity and independence of the Department of Justice.  

 
* * * * 

b.  Periodic review for Guantanamo detainees: Executive Order 13567 
 

On March 7, 2011, President Obama issued Executive Order 13567, “Periodic Review of 
Individuals Detained at Guantanamo Bay Naval Station Pursuant to the Authorization for 
Use of Military Force.”  76 Fed. Reg. 13,277 (Mar. 10, 2011).  As explained in Section 1 of the 
order, the periodic review process was intended to follow up on the interagency review of 
detainees established by Executive Order 13492 of January 22, 2009 (see Digest 2009 at 
719-22) and, in particular, was directed at those for whom review pursuant to Executive 
Order 13492 resulted in a determination that continued detention was warranted. Section 2 
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of the order established that continued detention is warranted “when necessary to protect 
against a significant threat to the security of the United States.” Section 4 of the order 
further provided that if a final determination is made that a detainee no longer constitutes 
a significant threat to U.S. security, the secretaries of State and Defense will identify a 
suitable transfer location outside the United States, consistent with the national security 
and foreign policy interests of the United States and applicable law. See March 7, 2011 
White House fact sheet, available at www.whitehouse.gov/the-press-
office/2011/03/07/fact-sheet-new-actions-guant-namo-and-detainee-policy.  

Section 3 of the order, which is set forth below, outlines the periodic review process. 
  

___________________ 
 

* * * * 
 
Sec. 3. Periodic Review. The Secretary of Defense shall coordinate a process of periodic review 
of continued law of war detention for each detainee described in section 1(a) of this order. In 
consultation with the Attorney General, the Secretary of Defense shall issue implementing 
guidelines governing the process, consistent with the following requirements: 

(a) Initial Review. For each detainee, an initial review shall commence as soon as 
possible but no later than 1 year from the date of this order. The initial review will consist of a 
hearing before a Periodic Review Board (PRB). The review and hearing shall follow a process 
that includes the following requirements: 

(1) Each detainee shall be provided, in writing and in a language the detainee 
understands, with advance notice of the PRB review and an unclassified summary of the 
factors and information the PRB will consider in evaluating whether the detainee meets 
the standard set forth in section 2 of this order. The written summary shall be sufficiently 
comprehensive to provide adequate notice to the detainee of the reasons for continued 
detention. 
(2) The detainee shall be assisted in proceedings before the PRB by a Government-
provided personal representative (representative) who possesses the security clearances 
necessary for access to the information described in subsection (a)(4) of this section. The 
representative shall advocate on behalf of the detainee before the PRB and shall be 
responsible for challenging the Government’s information and introducing information 
on behalf of the detainee. In addition to the representative, the detainee may be assisted in 
proceedings before the PRB by private counsel, at no expense to the Government. 
(3) The detainee shall be permitted to (i) present to the PRB a written or oral statement; 
(ii) introduce relevant information, including written declarations; (iii) answer any 
questions posed by the PRB; and (iv) call witnesses who are reasonably available and 
willing to provide information that is relevant and material to the standard set forth in 
section 2 of this order. 
(4) The Secretary of Defense, in coordination with other relevant Government agencies, 
shall compile and provide to the PRB all information in the detainee disposition 
recommendations produced by the Task Force established under Executive Order 13492 
that is relevant to the determination whether the standard in section 2 of this order has 
been met and on which the Government seeks to rely for that determination. In addition, 
the Secretary of Defense, in coordination with other relevant Government agencies, shall 

http://www.whitehouse.gov/the-press-office/2011/03/07/fact-sheet-new-actions-guant-namo-and-detainee-policy�
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compile any additional information relevant to that determination, and on which the 
Government seeks to rely for that determination, that has become available since the 
conclusion of the Executive Order 13492 review. All mitigating information relevant to 
that determination must be provided to the PRB. 
(5) The information provided in subsection (a)(4) of this section shall be provided to the 
detainee’s representative. In exceptional circumstances where it is necessary to protect 
national security, including intelligence sources and methods, the PRB may determine 
that the representative must receive a sufficient substitute or summary, rather than the 
underlying information. If the detainee is represented by private counsel, the information 
provided in subsection (a)(4) of this section shall be provided to such counsel unless the 
Government determines that the need to protect national security, including intelligence 
sources and methods, or law enforcement or privilege concerns, requires the Government 
to provide counsel with a sufficient substitute or summary of the information. A 
sufficient substitute or summary must provide a meaningful opportunity to assist the 
detainee during the review process.  
(6). The PRB shall conduct a hearing to consider the information described in subsection 
(a)(4) of this section, and other relevant information provided by the detainee or the 
detainee’s representative or counsel, to determine whether the standard in section 2 of 
this order is met. The PRB shall consider the reliability of any information provided to it 
in making its determination. 
(7) The PRB shall make a prompt determination, by consensus and in writing, as to 
whether the detainee’s continued detention is warranted under the standard in section 2 of 
this order. If the PRB determines that the standard is not met, the PRB shall also  
recommend any conditions that relate to the detainee’s transfer. The PRB shall provide a 
written summary of any final determination in unclassified form to the detainee, in a 
language the detainee understands, within 30 days of the determination when practicable. 
(8) The Secretary of Defense shall establish a secretariat to administer the PRB review 
and hearing process. The Director of National Intelligence shall assist in preparing the 
unclassified notice and the substitutes or summaries described above. Other executive 
departments and agencies shall assist in the process of providing the PRB with 
information required for the review processes detailed in this order. 
(b) Subsequent Full Review. The continued detention of each detainee shall be subject to 

subsequent full reviews and hearings by the PRB on a triennial basis. Each subsequent review 
shall employ the procedures set forth in section 3(a) of this order. 

(c) File Reviews. The continued detention of each detainee shall also be subject to a file 
review every 6 months in the intervening years between full reviews. This file review will be 
conducted by the PRB and shall consist of a review of any relevant new information related to 
the detainee compiled by the Secretary of Defense, in coordination with other relevant agencies, 
since the last review and, as appropriate, information considered during any prior PRB review. 
The detainee shall be permitted to make a written submission in connection with each file 
review. If, during the file review, a significant question is raised as to whether the detainee’s 
continued detention is warranted under the standard in section 2 of this order, the PRB will 
promptly convene a full review pursuant to the standards in section 3(a) of this order. 

(d) Review of PRB Determinations. The Review Committee (Committee), as defined in 
section 9(d) of this order, shall conduct a review if (i) a member of the Committee seeks review 
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of a PRB determination within 30 days of that determination; or (ii) consensus within the PRB 
cannot be reached. 

___________________ 
 

* * * * 
 

c.  U.S. court decisions and proceedings 

(1) Detainees at Guantanamo: Habeas litigation 

(i)  Overview 
 

In 2011, habeas litigation relating to the Defense Department’s detention of individuals at 
Guantanamo Bay continued before the U.S. District Court for the District of Columbia and 
the U.S. Court of Appeals for the District of Columbia Circuit. See Digest 2010 at 753-61 and 
Digest 2009 at 732–50 for coverage of prior developments in habeas litigation. Some of the 
D.C. Circuit’s decisions, reflecting noteworthy developments in its considerations of the 
President’s detention authority, are discussed in this section. 

 

(ii)  Al-Madhwani v. Obama 
 

On May 27, 2011, the D.C. Circuit affirmed a lower court’s denial of a petition for a writ of 
habeas corpus brought by a Yemeni national detained at Guantanamo.  Al-Madhwani v. 
Obama, 642 F.3d 1071 (D.C. Cir. 2011).  In articulating the scope of the United States’ 
detention authority, the court relied on several of its own precedents, including Al-Bihani v. 
Obama, 590 F.3d 866 (D.C. Cir. 2010), cert. denied, 131 S.Ct. 1814 (2011); Salahi v. Obama, 
625 F.3d 745 (D.C. Cir. 2010); Bensayah v. Obama, 610 F.3d 718 (D.C Cir. 2010).  See Digest 
2010 at 754-61.  The court reiterated that the detention authority conferred by the AUMF 
covers a least those who are part of al-Qaida and that a functional approach should be used 
to determine relation to the organization and affirmed the district court’s denial of habeas 
relief. The court concluded that Madhwani’s activities, including residence in an al-Qaida 
guesthouse and military-style training camp, carrying an al-Qaida-issued weapon, and 
capture in the company of al-Qaida operatives, showed he was part of al-Qaida by a 
preponderance of the evidence. The petitioner filed a petition for a writ of certiorari in the 
U.S. Supreme Court on October 24, 2011.*

 
 

 (iii) Almerfedi v. Obama 
 

On June 10, 2011, the D.C. Circuit reversed a lower court’s grant of the writ of habeas 
corpus to a Yemeni national detained at Guantanamo. Almerfedi v. Obama, 654 F.3d 1 (D.C. 

                                                        
* Editor’s note: The United States filed its response to the petition for certiorari on January 26, 
2012. Digest 2012 will discuss further developments in the case. 
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Cir. 2011). The court explained that the preponderance of the evidence standard does not 
equate with the higher “beyond a reasonable doubt” standard applied in criminal cases.  Id. 
at 5. The court found that correctly using the preponderance of the evidence standard in 
Almerfedi’s case required denying habeas relief. Id. at 6.  Almerfedi had not rebutted the 
evidence with more persuasive evidence that he did not meet the criteria for detention, 
according to the court.  Id. at 7. Almerfedi filed a petition for a writ of certiorari in the U.S 
Supreme Court on November 7, 2011.**

 
 

(iv) Latif v. Obama 
 

On October 14, 2011, the D.C. Circuit in a 2-1 decision reversed a lower court’s grant of the 
writ of habeas corpus to a Yemeni national and remanded for further consideration. Latif v. 
Obama, 666 F.3d 746 (D.C. Cir. 2011), 2012 WL 1494924. The majority opinion held that 
official government intelligence reports should be granted a presumption of regularity. As 
the majority explained, the presumption of regularity “presumes the government official 
accurately identified the source and accurately summarized his statement, but it implies 
nothing about the truth of the underlying non-government source’s statement.” Id. at 750.   
It went on to find that Latif had not met the burden of rebutting the presumption. Id. at 
755-56. The majority opinion also held that the lower court failed to make a credibility 
finding when it credited Latif’s declaration in discrediting the key government report that 
supported his detention, id. at 756, and that it took an “unduly atomized approach” to the 
evidence in contravention of Circuit precedent, id. at 759.   

Judge Tatel dissented, arguing that the court should not apply a presumption of 
regularity to government reports “produced in the fog of war by a clandestine method that 
we know almost nothing about.” Id. at 772. He also argued that the majority opinion 
inappropriately substituted its own fact-finding for the district court’s.***

 
 

 (2) Freedom of Information Act Case:  American Civil Liberties Union v. Department of Defense 
 

On January 18, 2011, the United States Court of Appeals for the District of Columbia Circuit 
issued a decision in American Civil Liberties Union v. Department of Defense affirming the 
lower court’s grant of summary judgment for the U.S government. 628 F.3d 612 (D.C. Cir. 
2011).  The American Civil Liberties Union (“ACLU”) brought an action against the 
Department of Defense (“DOD”) and the Central Intelligence Agency (“CIA”) (collectively, 
the U.S government) pursuant to the Freedom of Information Act (“FOIA”), seeking 
information withheld from its FOIA production that related to the capture, detention, and 
interrogation of fourteen “high value” detainees originally held outside the U.S. and then 
transferred to Guantanamo.  Id. at 617.  

                                                        
** Editor’s note: The United States filed its response to the petition for certiorari on April 4, 
2012. Digest 2012 will discuss further developments in the case. 
*** Editor’s note: Petitioner filed a petition for a writ of certiorari on January 12, 2012. Digest 
2012 will discuss further developments in the case. 
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The district court granted the U.S. government’s motion for summary judgment, 
finding that the information sought was properly withheld under two exemptions from 
disclosure under FOIA: exemption 1 covering records properly classified pursuant to 
executive order; and exemption 3 covering records exempted from disclosure by statute.  
Id. at 618.  The ACLU appealed, but in 2009, before the appeal was decided, President 
Obama took several steps relating to interrogation techniques, detention at Guantanamo, 
and treatment of suspected terrorists.  Id. at 618; see also Digest 2009 at 716-22 (discussing 
Executive Orders 13491 and 13492).  Also in 2009, the U.S. government declassified 
Department of Justice Office of Legal Counsel memoranda pertaining to interrogation 
techniques and released a declassified version of a CIA report on interrogation techniques.  
In addition, a report by the International Committee of the Red Cross pertaining to the 
treatment of the fourteen “high value” detainees was leaked to the press and published.   

The D.C. Circuit remanded in light of these developments and the U.S. government 
voluntarily modified its FOIA production by releasing one previously redacted record in its 
entirety and revising its redactions to other documents. 628 F.3d at 618.  The lower court 
again granted summary judgment for the government and the ACLU again appealed, 
making four main arguments challenging the government’s authority to withhold the 
information. 

First, the ACLU claimed the withheld information had already been declassified and 
was publicly available.  The court agreed with the government that “there are substantive 
differences between the disclosed documents and the information that has been withheld.” 
Id. at 621. In addition, the court held that the Red Cross report leaked to the press did not 
constitute an official government disclosure and therefore was irrelevant to the 
government’s authority to withhold records. Id. at 621-22.   

Second, the ACLU contended that the government could not properly withhold 
documents relating to interrogation techniques that were subsequently prohibited by the 
President.  The court found “no legal support for the conclusion that illegal activities cannot 
produce classified documents.”  Id. at 622. 

Third, the ACLU asserted that the government could not withhold information 
derived from the detainees’ own experiences and observations while continuing to detain 
them and thereby preventing them from making those statements public themselves.  The 
court rejected this argument as “irrelevant to the reality that the information that the CIA 
wishes to withhold is within the government’s control.” Id. at 623. It reasoned further that 
“Even if the detainees were to be released, erstwhile detainees might embellish or outright 
lie about their experiences, illustrating the government's continuing interest in keeping its 
own records secret.” Id. 

Fourth, the ACLU argued that the withheld information had been so widely 
disseminated that its disclosure could no longer do any harm to national security interests.  
This argument too failed because the court accorded due deference to the CIA’s 
assessment, which identified five reasons that disclosure might harm national security, only 
one of which had been specifically challenged by the ACLU.  The court concluded that “it is 
both plausible and logical that the disclosure of information regarding the capture, 
detention, and interrogation of detainees would degrade the CIA's ability to carry out its 
mission.”  Id. at 624. In addition, the court reiterated that information must be officially 
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acknowledged, not just disseminated by any means, for its disclosure to be required.  “[W]e 
have repeatedly rejected the argument that the government's decision to disclose some 
information prevents the government from withholding other information about the same 
subject.”  Id. at 625. 

The court also rejected the ACLU’s challenge to the lower court’s decision not to 
conduct an in camera review of the information withheld.  The appeals court agreed with 
the lower court that the government’s affidavit was sufficiently detailed and specific that 
such a review was not necessary to find that the exemptions to disclosure under FOIA were 
properly invoked.   

 

(3)  Former detainees: civil suits against U.S. officials 

 (i) Ali v. Rumsfeld  
On June 21, 2011, the U.S. Court of Appeals for the District of Columbia Circuit affirmed the 
lower court’s dismissal of a case brought by Iraqi and Afghan citizens detained in Iraq and 
Afghanistan against the former Secretary of Defense and several high-ranking army officers.  
Ali v. Rumsfeld, 649 F.3d 762 (D.C. Cir. 2011).  The D.C. Circuit applied its prior decisions in 
Rasul to dismiss claims brought under the Constitution, the Alien Tort Statute (“ATS”), and 
the Geneva Conventions.  Rasul v. Myers (“Rasul I”), 512 F.3d. 644 (D.C Cir. 2008); Rasul v. 
Myers (“Rasul II”), 563 F.3d 527 (D.C. Cir. 2009).  See Digest 2009 at 751-52.  The court held 
that the government officials were protected by qualified immunity because it was not 
clearly established at the time that rights under the U.S. Constitution applied to aliens held 
in Iraq and Afghanistan. 649 F.3d at 771.  The court also found an alternative basis for 
dismissal, as it had in Rasul II, namely, that allowing an action for damages to proceed 
“against American military officials engaged in war would disrupt and hinder the ability of 
our armed forces ‘to act decisively and without hesitation in defense of our liberty and 
national interests.’” (quoting the lower court’s decision).   

As to the ATS claim for violation of the Geneva Conventions, the court applied the 
reasoning in Rasul II to find that the alleged conduct occurred in the scope of the 
defendants’ employment and therefore should be properly restyled as claims against the 
United States under the Federal Tort Claims Act (“FTCA”).  Id. at 774.  Since plaintiffs failed 
to pursue any administrative remedies as required by the FTCA prior to bringing suit, their 
ATS claims were properly dismissed.   

The court also dismissed the claims for declaratory relief based on its determination 
that none of the causes of action stated were cognizable.  Id. at 778. 

 
 

(ii) Lebron v. Rumsfeld 
 

On July 18, 2011, the United States filed a brief as amicus curiae in the U.S. Court of Appeals 
for the Fourth Circuit in Lebron v. Rumsfeld. No. 11-6480, 2011 WL 2790757. The U.S. brief 
argued that the Court of Appeals should affirm the district court’s decision dismissing the 
claims against current and former U.S. government officials. The claims were brought by 
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Jose Padilla, an American citizen, and his mother (Lebron), alleging that Padilla’s detention 
as an “enemy combatant” violated federal statutory and constitutional rights. For 
background on Padilla and previous challenges to his detention, see Digest 2002 at 998-
1000; Digest 2003 at 1028-29; and Digest 2005 at 1018. Plaintiffs brought their claims 
(1) pursuant to Bivens v. Six Unknown Fed. Narcotics Agents and its progeny, which allow 
the judiciary to imply a cause of action against federal officials for constitutional violations 
in certain circumstances, and (2) pursuant to the Religious Freedom Restoration Act. The 
U.S. brief argued that a Bivens action should not be recognized in the context of this case, in 
light of its national security and war powers implications and the fact that Congress had 
created other mechanisms to prevent detainee mistreatment and challenge military 
detention. The U.S. brief also asserted that, even if a Bivens action were recognized, 
qualified immunity shielded the defendants. Excerpts follow from the U.S. brief (with 
footnotes and citations to the record omitted).****

___________________ 
  

 
* * * * 

 
This appeal presents a dispositive threshold issue, which supports dismissal of all of the claims 
asserted by plaintiffs under Bivens v. Six Unknown Named Agents of the Federal Bureau of 
Narcotics, 403 U.S. 388 (1971). As the district court held, “‘special factors’ are present in this 
case which counsel hesitation in creating a right of action ... in the absence of express 
Congressional authorization.” Those factors “include the potential impact of a Bivens claim on 
the Nation’s military affairs, foreign affairs, intelligence, and national security” given that the 
decision to detain Padilla was “made in light of the most profound and sensitive issues of 
national security, foreign affairs and military affairs.” As the court explained, creating a cause of 
action would “by necessity entangle[] the Court in issues normally reserved for the Executive 
Branch, such as those issues related to national security and intelligence”; it would launch “a 
massive discovery assault in the intelligence agencies” and it “could “raise numerous 
complicated state secret issues.” Additionally, creating a Bivens remedy is particularly 
inappropriate in this context given that “Congress, fully aware of the body of litigation arising 
out of the detention of persons following September 11, 2001, has not seen fit to fashion a 
statutory cause of action to provide for... money damages.”  
 

* * * * 
 

Here, where Padilla’s damage claims directly relate, inter alia, to the President’s war 
powers, including whether and when a person captured in this country during an armed conflict 
can be held in military detention under the laws of war, it would be particularly inappropriate for 
this Court to unnecessarily reach the merits of the constitutional claims. As Justice Kennedy 
noted in the Supreme Court’s denial of review of the Fourth Circuit’s ruling after Padilla was 
transferred to civilian criminal custody, “[t]hat Padilla’s claims raise fundamental issues 
respecting the separation of powers, including consideration of the role and function of the 
courts, also counsels against [unnecessarily] addressing those claims.” Padilla v. Hanft, 126 
                                                        
**** Editor’s note: On January 23, 2012, the Court of Appeals for the Fourth Circuit issued its 
opinion affirming the district court’s dismissal of all claims. 670 F.3d 540 (4th Cir. 2012). 
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S.Ct. 1649, 1650 (2006) (Kennedy, J., concurring). That advice applies equally to Padilla’s 
claims here. 

In Bivens, the Supreme Court “recognized for the first time an implied private action for 
damages against federal officers alleged to have violated a citizen’s constitutional rights.” 
Ashcroft v. Iqbal, 129 S. Ct. 1937, 1947 (2009). In creating a common law action under the 
Fourth Amendment against federal officials for conducting a warrantless search for drugs, the 
Court reasoned that there were “no special factors counseling hesitation in the absence of 
affirmative action by Congress.” Bivens, 403 U.S. at 396-397. 

Subsequent to Bivens, the Supreme Court’s “more recent decisions have responded 
cautiously to suggestions that Bivens remedies be extended into new contexts.” Schweiker v. 
Chilicky, 487 U.S. 412, 421 (1988). … 

 
* * * * 

 
Here, there are multiple special factors counseling against recognition of a Bivens claim, 

and those factors, “[t]aken together,” Chappell v. Wallace, 462 U.S. 296, 304 (1983), counsel 
strongly against creating a Bivens remedy. 
A. A Bivens Remedy Should Not Be Created Because This Case Directly Implicates National 
Security and War Powers 

The national security and war powers context presented by the claims here clearly 
counsels against the recognition of a Bivens action. 

Even outside the Bivens context, the courts have recognized that “[m]atters intimately 
related to * * * national security are rarely proper subjects for judicial intervention.” Haig v. 
Agee, 453 U.S. 280, 292 (1981). As the Supreme Court explained, “unless Congress specifically 
has provided otherwise, courts traditionally have been reluctant to intrude upon the authority of 
the Executive in military and national security affairs.” Dep’t of Navy v. Egan, 484 U.S. 518, 530 
(1988). Thus, it is hardly surprising that courts have been particularly careful not to intrude upon 
quintessential sovereign prerogatives by creating a Bivens remedy in contexts involving armed 
conflict and national security. … 

Here, the context of Padilla’s Bivens claims plainly implicates these matters. Padilla was 
detained by the military upon the decision of the President to designate him an “enemy 
combatant.” He claims that the military detention was unconstitutional and seeks money 
damages from those who implemented this Presidential directive. His detention-related Bivens 
claims would require a court to consider the legality of a decision by the President to detain 
Padilla as an “enemy combatant.” Padilla also seeks damages in regard to the lawfulness of his 
treatment while in military detention. Thus, a court would have to inquire into, and rule on the 
lawfulness of, the conditions of Padilla’s military confinement and the interrogation techniques 
employed against him. Congress has not provided any such cause of action, and, as the district 
court concluded, a court should not create a remedy in these circumstances given the national 
security and war powers implications. … 
B. A Bivens Remedy Should Not Be Created Because Congress has Created Other Mechanisms 
To Protect Padilla’s Interests, But Chosen Not to Create a Damage Remedy. 

In the national security and war powers context, “it is irrelevant to a special factors 
analysis whether the laws currently on the books afford * * * an adequate federal remedy.” 
[United States v.] Stanley, 483 U.S. [669] at 683 [(1987)]. That being said, in addition to these 
compelling separation of powers factors suggesting hesitation, Congress has addressed Padilla’s 
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claimed harm in a manner that also calls for the federal courts to stay their hand in creating a 
damage remedy. 

Even outside the national security and war powers context, where there is “any 
alternative, existing process for protecting” the plaintiff’s interests, such existing process would 
raise the inference that Congress “expected the Judiciary to stay its Bivens hand” and “refrain 
from providing a new and freestanding remedy in damages.” Wilkie v. Robbins, 551 U.S. 537, 
550, 554 (2007). The congressionally-authorized mechanism need not provide for a damages 
action. See Zimbelman v. Savage, 228 F.3d 367, 371 (4th Cir. 2000). Instead, it is more than 
sufficient that it reflect Congress’s chosen method for protecting the interest at stake, including 
its judgment as to who should and should not benefit from the scheme. … 
 

* * * * 
 

Here, Congress has provided a set of mechanisms to prevent detainee mistreatment by the 
military and to challenge unlawful detention. These mechanisms must be viewed in the unique 
context presented: action by our military in carrying out its war powers where courts normally 
refrain from intervening, as we have discussed. Given Congress’s delineation of when court 
involvement is appropriate and the war powers context of this case, no Bivens damages remedy 
should be created. 

1. As to the lawfulness of detention and access to counsel claims, here there was an 
alternative congressionally authorized mechanism to protect the very interest he asserts. See 28 
U.S.C. § 2241. By bringing a habeas action, Padilla was able to challenge the lawfulness of his 
detention and seek access to counsel to make that remedy meaningful. As we know, two days 
after military detention was authorized, Padilla’s counsel filed a petition for a writ of habeas 
corpus challenging his military detention, and counsel access was sought. Eventually, this Court 
upheld his detention as lawful based upon facts stipulated by Padilla to resolve “whether the 
President has the authority to detain Padilla.” Padilla, 423 F.3d at 390 n.. This Court also 
recognized the “importan[ce of] ... restrict[ing] the detainee’s communication with confederates 
so as to ensure that the detainee does not pose a continuing threat.” Id. at 395. 

Thus, Padilla had a congressionally-authorized mechanism for challenging the lawfulness 
of his detention. In the wartime context presented, the habeas process should preclude the 
creation of a Bivens remedy. The fact that the habeas statute provides no damage remedy or 
personal redress against Defense Department officials is not a ground for supplementing that 
remedy with a judicially-created money damage claim. See Zimbelman, 228 F.3d at 371. The 
wartime context, and the habeas statute together provide “a convincing reason for the Judicial 
Branch to refrain from providing a new and freestanding remedy in damages” in regard to 
Padilla’s claim of unlawful military detention. Wilkie, 551 U.S. at 550. 

2. With respect to allegations regarding Padilla’s treatment, Congress has provided a set 
of enforcement mechanisms to prevent detainee mistreatment by the military. This scheme, 
combined with the unique context of the case, are convincing reasons to refrain creating a 
damages remedy. 

First, as former Secretary Rumsfeld argues, the military is governed by a comprehensive 
system of military discipline that provides for the reporting of and investigation into any credible 
claims of detainee mistreatment. See Uniform Code of Military Justice, 10 U.S.C. § 801, et seq. 
… This scheme, created by the political branches pursuant to their near-plenary authority over 
military matters, is designed to protect the interests of detainees, and comprises the “alternative, 
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existing process for protecting” the plaintiff’s interests that Congress selected. Wilkie, 551 U.S. 
at 550. … 

Further, Congress created special compensation schemes for personal injuries caused by 
the military. See Military Claims Act, 10 U.S.C. § 2733…. In the Military Claims Act, Congress 
provided that the military “may settle, and pay in an amount not more than $100,000, a claim 
against the United States for ... personal injury ... caused by a civilian officer or employee ... or a 
member of the ... Navy ... acting within the scope of his employment, or otherwise incident to 
noncombat activities of that department.” 10 U.S.C. § 2733(a). This compensation statute is one 
of “the various ‘enactments by Congress which provide systems of simple, certain, and uniform 
compensation for injuries’ ” caused by the military, and show that an additional Bivens remedy 
should not be created in this context. Chappell, 462 U.S. at 299. 

To be sure, military regulations might preclude or limit a claim brought by an “enemy 
combatant” detainee like Padilla. Cf. 32 C.F.R. § 750.45(a)(5) (allowing only property claims to 
be brought by prisoners of war); 32 C.F.R. § 750.44(I) (precluding claims by a “national... of a 
country in armed conflict with the United States, or an ally of such country, unless the claimant 
is determined to be friendly to the United States”). But the fact the Congress conferred upon the 
Secretary of the Navy the authority to define and limit the circumstances when such claims 
would be appropriate is a strong sign that this Court should not “add layers of process to what 
Congress has already provided” (Zimbelman, 228 F.3d at 371) by creating a Bivens remedy. 

Additionally, Congress has repeatedly considered the rights of wartime enemies detained 
and interrogated in U. S. custody. See, e.g., Detainee Treatment Act, § 1003(a) (prohibiting 
cruel, inhuman, or degrading treatment of detainees). While Congress has created and bolstered 
mechanisms to ensure that detainee treatment is lawful and appropriate, it has notably declined to 
create a damages remedy. Thus, in addition to the alternative review mechanisms described 
above, the fact that Congress has considered the issue, yet not created a damages remedy in 
court, should preclude the creation of a Bivens remedy here. See Wilkie, 551 U.S. at 550. In 
short, “Congress is in a far better a position than a court to evaluate the impact of a new species 
of litigation against those who act on the public’s behalf,” and “can tailor any remedy to the 
problem perceived, thus lessening the risk of raising a tide of suits threatening legitimate 
initiative on the part of the Government’s employees.” Id. at 562… 

 
* * * * 

 
In sum, judicial creation of a damages remedy is inappropriate because this case 

implicates national security and war powers where the judicial branch normally stays its hand, 
and Congress has enacted other mechanisms to protect Padilla’s interests. This Court should 
therefore affirm the holding of the district court declining to create a Bivens remedy, without 
reaching the merits of his claims. 
II. THE BIVENS CLAIMS ARE BARRED BY QUALIFIED IMMUNITY. 

If this Court holds that no Bivens remedy should be created here, then it need not and 
should not reach the issue of qualified immunity in regard to those claims. If the Court does, 
however, reach this issue, it should hold that the district court properly found the defendants 
entitled to qualified immunity. 
 

* * * * 
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d. Criminal prosecutions and other proceedings 

(1) Overview 
 

As discussed in section 3.a., supra, the White House released a fact sheet on March 7, 2011 
announcing the resumption of military commission proceedings.  The fact sheet is available 
at www.whitehouse.gov/the-press-office/2011/03/07/fact-sheet-new-actions-guant-namo-
and-detainee-policy. Excerpts from the fact sheet in Sec. 3.a. include those addressing 
military commissions. Statements by the Secretary of Defense and the Attorney General, 
available at www.defense.gov/releases/release.aspx?releaseid=14316 and 
www.mainjustice.com/2011/03/07/statement-of-attorney-general-eric-holder-on-
guantanamo-bay-and-detainee-policy/, also address the resumption of military 
commissions.   
 

(2) Military commission proceedings 

(i) Khalid Sheik Mohammed 
On April 4, 2011, Attorney General Holder announced that he was referring to military 
commissions the prosecutions of Khalid Sheikh Mohammed and four other individuals 
accused of participating in the attacks of September 11, 2001. They had previously been 
indicted in federal court in the Southern District of New York. His statement announcing 
that decision is excerpted below and available in full at 
www.justice.gov/iso/opa/ag/speeches/2011/ag-speech-110404.html.    

 
___________________ 

 
* * * * 

 
In November 2009, I announced that Khalid Sheikh Mohammed and four other individuals 
would stand trial in federal court for their roles in the terrorist attacks on our country on 
September 11, 2001.    
 

* * * * 
  

As the indictment unsealed today reveals, we were prepared to bring a powerful case 
against Khalid Sheikh Mohammed and his four co-conspirators—one of the most well-
researched and documented cases I have ever seen in my decades of experience as a prosecutor.   
We had carefully evaluated the evidence and concluded that we could prove the defendants’ guilt 
while adhering to the bedrock traditions and values of our laws. We had consulted extensively 
with the intelligence community and developed detailed plans for handling classified evidence.   
Had this case proceeded in Manhattan or in an alternative venue in the United States, as I 
seriously explored in the past year, I am confident that our justice system would have performed 
with the same distinction that has been its hallmark for over two hundred years.    

 Unfortunately, since I made that decision, Members of Congress have intervened and 
imposed restrictions blocking the administration from bringing any Guantanamo detainees to 
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trial in the United States, regardless of the venue. As the President has said, those unwise and 
unwarranted restrictions undermine our counterterrorism efforts and could harm our national 
security. Decisions about who, where and how to prosecute have always been—and must 
remain—the responsibility of the executive branch. Members of Congress simply do not have 
access to the evidence and other information necessary to make prosecution judgments. Yet they 
have taken one of the nation’s most tested counterterrorism tools off the table and tied our hands 
in a way that could have serious ramifications. We will continue to seek to repeal those 
restrictions. 

 But we must face a simple truth: those restrictions are unlikely to be repealed in the 
immediate future. And we simply cannot allow a trial to be delayed any longer for the victims of 
the 9/11 attacks or for their family members who have waited for nearly a decade for justice. … 

So today I am referring the cases of Khalid Sheikh Mohammed, Walid Muhammad Bin 
Attash, Ramzi Bin Al Shibh, Ali Abdul-Aziz Ali, and Mustafa Ahmed Al Hawsawi to the 
Department of Defense to proceed in military commissions. Furthermore, I have directed 
prosecutors to move to dismiss the indictment that was handed down under seal in the Southern 
District of New York in December, 2009, and a judge has granted that motion. 

Prosecutors from both the Departments of Defense and Justice have been working 
together since the beginning of this matter, and I have full faith and confidence in the military 
commission system to appropriately handle this case as it proceeds. The Department of Justice 
will continue to offer all the support necessary as this critically important matter moves forward.   
The administration worked with Congress to substantially reform military commissions in 2009, 
and I believe they can deliver fair trials and just verdicts. For the victims of these heinous attacks 
and their families, that justice is long overdue, and it must not be delayed any longer. … 
  

* * * * 
 

On May 31, 2011, those five individuals were charged by military commission 
prosecutors with crimes in connection with their alleged roles in the September 11, 2001 
attacks against the United States. They were charged with committing the following eight 
offenses: conspiracy; attacking civilians; attacking civilian objects; intentionally causing 
serious bodily injury; murder in violation of the law of war; destruction of property in 
violation of the law of war; hijacking or hazarding a vessel or aircraft; and terrorism.  May 
31, 2011, Department of Defense Press Release, available at 
www.defense.gov/releases/release.aspx?releaseid=14532.*****

 
 

(ii)  Nashiri – USS COLE Bombing 
 

On April 20, 2011, military commission prosecutors swore charges against Abd al-Rahim 
Hussein Muhammed Abdu Al-Nashiri for capital crimes arising out of an attempted attack 
on the USS THE SULLIVANS in January 2000, an attack on the USS COLE in October 2000, and 

                                                        
***** Editor’s note: On April 4, 2012, the Convening Authority of the Office of Military 
Commissions referred charges against all five to a military commission, and an arraignment date 
of May 5, 2012, was set. 
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an attack on the MV Limburg in October 2002.  April 20, 2011, Department of Defense Press 
Release, available at www.defense.gov/releases/release.aspx?releaseid=14821. On 
September 28, 2011, the Convening Authority of the Office of Military Commissions 
referred the charges to trial by military commission, and Nashiri was arraigned on 
November 9, 2011. The charges against him include perfidy, murder in violation of the law 
of war, attempted murder in violation of the law of war, terrorism, conspiracy, intentionally 
causing serious bodily injury, attacking civilians, attacking civilian objects, and hazarding a 
vessel.*

 
 

B.  NONPROLIFERATION, ARMS CONTROL, AND DISARMAMENT 

1. General 

In August 2011, the State Department released the unclassified version of its report to 
Congress on Adherence to and Compliance with Arms Control, Nonproliferation, and 
Disarmament Agreements and Commitments, submitted pursuant to Section 403 of the 
Arms Control and Disarmament Act, as amended, 22 U.S.C. § 2593a. The report contained 
four parts.  Part I addressed U.S. compliance with arms control agreements.  Part II 
discussed compliance by Russia and other successor states of the Soviet Union with treaties 
and agreements the United States concluded bilaterally with the Soviet Union.  Part III 
assessed compliance by other countries that are parties to multilateral agreements with the 
United States.  And Part IV covered compliance with less formal commitments related to 
arms control, nonproliferation, or disarmament, such as the Missile Technology Control 
Regime (“MTCR”).  The 2011 report covered the period from January 1, 2009 through 
December 31, 2010.  The report is available at 
www.state.gov/documents/organization/170652.pdf.  

2.  Nuclear Nonproliferation 

a.  Overview 
 

On May 10, 2011, Under Secretary of State for Arms Control and International Security Ellen 
Tauscher addressed the Arms Control Association’s annual meeting in Washington, DC.  She 
opened her remarks with an overview, excerpted below, of the progress by the 
administration in the area of nuclear nonproliferation since President Obama’s 2009 speech 
on the subject in Prague.  See Digest 2009 at 761-64 for discussion of the Prague speech.  
The full text of Ms. Tauscher’s remarks is available at www.state.gov/t/us/162963.htm.    

___________________ 
 

* * * * 
 

                                                        
* Editor’s note: The military commission considered a series of pre-trial motions in early 2012, 
but no trial date has been set. 
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Many of you have heard me speak many times about what this Administration intended to 
accomplish and what we have accomplished. In the two years since President Obama’s speech in 
Prague, the Administration has taken significant steps and dedicated unprecedented financial, 
political, and technical resources to prevent proliferation, live up to our commitments, and to 
move toward a world without nuclear weapons. 

Under the President’s leadership, we have achieved the entry into force of the New 
START agreement, adopted a Nuclear Posture Review that promotes nonproliferation and 
reduces the role of nuclear weapons in our national security policy, and helped to achieve a 
consensus Action Plan at the 2010 Nuclear Nonproliferation Treaty Review Conference. 

The Administration also convened the successful 2010 Nuclear Security Summit, helped 
secure and relocate vulnerable nuclear materials, led efforts to establish an international nuclear 
fuel bank, and increased effective multilateral sanctions against both Iran and North Korea. 

As for what’s next, our goal is to move our relationship with Russia from one based on 
Mutually Assured Destruction to one on Mutually Assured Stability. We want Russia inside the 
missile defense tent so that it understands that missile defense is not about undermining Russia’s 
deterrent. 

… Cooperation between our militaries, scientists, diplomats, and engineers will be more 
enduring and build greater confidence than any type of assurances. 

We are also preparing for the next steps in nuclear arms reductions, including—as the 
President has directed—reductions in strategic, non-strategic, and non-deployed weapons. We 
are fully engaged with our allies in this process. 

 
* * * * 

b.  Non-Proliferation Treaty (“NPT”)  
 

(1)  Follow-up to NPT Review Conference 
 

Representatives of the five permanent members of the UN Security Council (“P-5”) met in 
Paris on June 30-July 1, 2011 for their first follow-up meeting to the NPT Review 
Conference.  A July 1, 2011 State Department media note provided the joint statement of 
the P-5 on their meetings and reported that they continued discussions on transparency, 
mutual confidence and verification.  To facilitate information exchange, the P-5 agreed to 
continue work on an agreed glossary of key nuclear terms, establishing a dedicated Working 
Group on Nuclear Definitions and Terminology. The P-5 decided to hold additional 
conferences in the context of the next NPT Preparatory Committee. The media note is 
available at www.state.gov/r/pa/prs/ps/2011/07/167492.htm.  

 

(2) Nuclear-weapon-free zones 
 

On May 2, 2011, President Obama transmitted to the Senate, for its advice and consent to 
ratification, Protocols 1, 2, and 3 to the South Pacific Nuclear Free Zone Treaty and 
Protocols I and II to the African Nuclear-Weapon-Free Zone Treaty. S. Treaty Doc. 112-2 and 
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S. Treaty Doc. 112-3. A May 2, 2011 White House Statement, available at 
www.whitehouse.gov/the-press-office/2011/05/02/statement-nuclear-free-zones-asia-and-
africa, provided a brief explanation of the rationale for ratification: 

 
Regional nuclear weapon free zone agreements reinforce both the commitment of 
nations not to pursue nuclear weapons and the nearly 65-year record of their non-use.  
The protocols to the treaties, once ratified, will extend the policy of the United States 
not to use or threaten use of nuclear weapons against regional zone parties that are 
members of the Nuclear Non-Proliferation Treaty and in good standing with their non-
proliferation obligations. 

 
President Obama’s letters of transmittal for both treaties included the statement 

that entry into force of the protocols for the United States “would require no changes in 
U.S. law, policy, or practice.” The transmittal of the South Pacific Nuclear Free Zone Treaty 
included an overview of the Protocols: 

 
The three Protocols that accompany the Treaty were opened for signature on August 8, 
1986. Protocol 1 is open for signature by the United States, France, and the United 
Kingdom. Each Party to Protocol 1 undertakes to apply certain prohibitions under the 
Treaty to the territories for which it is internationally responsible situated within the 
zone. Ratification of Protocol 1 by the United States would prohibit the manufacture, 
stationing, or testing of nuclear explosive devices in American Samoa or on Jarvis Island 
(a small, uninhabited island located about 1,500 miles south of Hawaii). The United 
States, France, and the United Kingdom signed Protocol 1 on March 25, 1996. Protocol 1 
is in force for France and the United Kingdom. 

Protocols 2 and 3 are open for signature by the United States, China, France, 
Russia and the United Kingdom—the nuclear-weapons States as defined by the … NPT. 
Each Party to Protocol 2 undertakes not to use or threaten to use any nuclear explosive 
device against Parties to the Treaty or against any territory within the zone for which a 
State Party to Protocol 1 is internationally responsible. In addition, Protocol 2 Parties are 
prohibited from contributing to any act of a Treaty Party which would constitute a 
violation of the Treaty or to any act of another Protocol Party that would constitute a 
violation of a Protocol. The United States signed Protocol 2 on March 25, 1996, and it is 
in force for China, France, Russia, and the United Kingdom. 

Each Party to Protocol 3 undertakes not to test any nuclear explosive device 
anywhere within the zone. The United States signed Protocol 3 on March 25, 1996, and 
it is in force for China, France, Russia, and the United Kingdom. 
 

The transmittal to the Senate for advice and consent to ratification of Protocols I and 
II to the African Nuclear-Weapon-Free Zone Treaty similarly included an overview of the 
Protocols: 

 
The Treaty has three Protocols. Under Protocol I, which is open for signature by the 
United States, China, France, Russia, and the United Kingdom, the Protocol Parties 
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undertake not to use or threaten to use a nuclear explosive device against any Party to 
the Treaty or against territories within the zone of Parties to Protocol III. Protocol I 
Parties also undertake not to contribute to a violation of the Treaty or Protocol I. Under 
Protocol II, which is open for signature by the United States, China, France, Russia, and 
the United Kingdom, the Protocol Parties undertake not to test or assist or encourage 
the testing of any nuclear explosive device anywhere within the zone or to contribute to 
any violation of the Treaty or Protocol II. … Protocol III …is open for signature only by 
France and Spain… 
 

President Obama also announced at the East Asia Summit (“EAS”) in Bali, Indonesia 
in November 2011 that the United States and the other nuclear-weapons States under the 
NPT had reached an agreement with the Association of Southeast Asian Nations (“ASEAN”) 
to allow them to accede to the Southeast Asia Nuclear Weapons Free Zone Treaty protocol. 
A November 19, 2011 White House fact sheet, available at www.whitehouse.gov/the-press-
office/2011/11/19/fact-sheet-east-asia-summit, stated: 

 
…President Obama and other EAS leaders welcomed the successful conclusion of a 40-
year long negotiation between ASEAN and the Nuclear Weapons States to enable the 
latter’s accession to the Southeast Asia Nuclear Weapons Free Zone Treaty (SEANWFZ) 
protocol.  All sides have agreed to take the necessary steps to enable the signing of the 
protocol and its entry into force at the earliest opportunity. 
  

c. Comprehensive Nuclear Test Ban Treaty 
 

In her May 10 address to the Arms Control Association, Ms. Tauscher also discussed the 
Comprehensive Nuclear Test Ban Treaty (“CTBT”).  That portion of her speech is excerpted 
below; the full text is available at www.state.gov/t/us/162963.htm. For background on the 
Obama administration’s determination to seek ratification of the CTBT, see Digest 2009 at 
764-66. 

___________________ 
 

* * * * 
 

…[L]et me turn to the Comprehensive Test Ban Treaty. President Obama vowed to pursue 
ratification and entry into force of the CTBT in his speech in Prague. In so doing the United 
States is once again taking a leading role in supporting a test ban treaty just as it had when 
discussions first began more than 50 years ago. 

As you know, in the aftermath of the Cuban Missile Crisis, the United States ratified the 
Limited Test Ban Treaty, which banned all nuclear tests except those conducted underground. … 

In the months after the crisis, President Kennedy used his new found political capital and 
his political skill to persuade the military and the Senate to support a test ban treaty in the hopes 
of curbing a dangerous arms race. He achieved a Limited Test Ban Treaty, but aspired to do 
more. Yet, today, with more than 40 years of experience, wisdom, and knowledge about global 
nuclear dangers, a legally binding ban on all nuclear explosive testing still eludes us. 

http://www.whitehouse.gov/the-press-office/2011/11/19/fact-sheet-east-asia-summit�
http://www.whitehouse.gov/the-press-office/2011/11/19/fact-sheet-east-asia-summit�
http://www.state.gov/t/us/162963.htm�
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* * * * 

 
In our engagement with the Senate, we want to leave aside the politics and explain why 

the CTBT will enhance our national security. Our case for Treaty ratification consists of three 
primary arguments. 

One, the United States no longer needs to conduct nuclear explosive tests, plain and 
simple. Two, a CTBT that has entered into force will obligate other states not to test and provide 
a disincentive for states to conduct such tests. And three, we now have a greater ability to catch 
those who cheat. 

Let me take these points one by one. 
From 1945 to 1992, the United States conducted more than 1,000 nuclear explosive 

tests—more than all other nations combined. The cumulative data gathered from these tests have 
provided an impressive foundation of knowledge for us to base the continuing effectiveness of 
our arsenal. But historical test data alone is insufficient. 

Well over a decade ago, we launched an extensive and rigorous Stockpile Stewardship 
program that has enabled our nuclear weapons laboratories to carry out the essential surveillance 
and warhead life extension programs to ensure the credibility of our deterrent. 

Every year for the past 15 years, the Secretaries of Defense and Energy from Democratic 
and Republican Administrations, and the directors of the nuclear weapons laboratories have 
certified that our arsenal is safe, secure, and effective. And each year they have affirmed that we 
do not need to conduct explosive nuclear tests. 

 
* * * * 

 
When it comes to the CTBT, the United States is in a curious position. We abide by the 

core prohibition of the Treaty because we don’t need to test nuclear weapons. And we have 
contributed to the development of the International Monitoring System. But the principal benefit 
of ratifying the Treaty, constraining other states from testing, still eludes us. That doesn’t make 
any sense to me and it shouldn’t make any sense to the Members of the Senate. 

I do not believe that even the most vocal critics of the CTBT want to resume explosive 
nuclear testing. What they have chosen instead is a status quo where the United States refrains 
from testing without using that fact to lock in a legally binding global ban that would 
significantly benefit the United States. 

Second, a CTBT that has entered into force will hinder other states from advancing their 
nuclear weapons capabilities. Were the CTBT to enter into force, states interested in pursuing or 
advancing a nuclear weapons program would risk either deploying weapons that might not work 
or incur international condemnation and sanctions for testing. 

While states can build a crude first generation nuclear weapon without conducting 
nuclear explosive tests, they would have trouble going further, and they probably wouldn’t even 
know for certain the yield of the weapon they built. More established nuclear weapons states 
could not, with any confidence, deploy advanced nuclear weapon capabilities that deviated 
significantly from previously tested designs without explosive testing. 

Nowhere would these constraints be more relevant than in Asia, where you see states 
building up and modernizing their forces. A legally binding prohibition on all nuclear explosive 
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testing would help reduce the chances of a potential regional arms race in the years and decades 
to come. 

Finally, we have become very good at detecting potential cheaters. If you test, there is a 
very high risk of getting caught. Upon the Treaty’s entry into force, the United States would use 
the International Monitoring System to complement our own state of the art national technical 
means to verify the Treaty. 

In 1999, not a single certified IMS station or facility existed. We understand why some 
senators had doubts about its future, untested capabilities. But today the IMS is more than 75 
percent complete. 254 of the planned 321 monitoring stations are in place and functioning. And 
10 of 16 projected radio-nuclide laboratories have been completed. The IMS detected both of 
North Korea’s two announced nuclear tests. 

While the IMS did not detect trace radioactive isotopes confirming that the 2009 event 
was in fact a nuclear explosive test, there was sufficient evidence to support an on-site 
inspection. On-site inspections are only permissible once the Treaty enters into force. An on-site 
inspection could have clarified the ambiguity of the 2009 test. 

While the IMS continues to prove its value, our national technical means remain second 
to none and we continue to improve them. Last week, our colleagues at the NNSA conducted the 
first of a series of Source Physics Experiments at the Nevada Nuclear Security Site. These 
experiments will allow the United States to validate and improve seismic models and the use of 
new generation technology to further monitor compliance with the CTBT. Senators can judge 
our overall capabilities for themselves by consulting the National Intelligence Estimate released 
last year. 

Taken together, these verification tools would make it difficult for any state to conduct 
nuclear tests that escape detection. In other words, a robust verification regime carries an 
important deterrent value in and of itself. Could we imagine a far-fetched scenario where a 
country might conduct a test so low that it would not be detected? Perhaps. But could a country 
be certain that it would not be caught? That is unclear. Would a country be willing to risk being 
caught cheating? Doubtful, because there would be a significant cost to pay for those countries 
that test. 

We have a strong case for Treaty ratification. In the coming months, we will build upon 
and flesh out these core arguments. We look forward to objective voices providing their opinions 
on this important issue. Soon, the National Academy of Sciences, a trusted and unbiased voice 
on scientific issues, will release an unclassified report examining the Treaty from a technical 
perspective. The report will look at how U.S. ratification would impact our ability to maintain 
our nuclear arsenal and our ability to detect and verify explosive nuclear tests. 

Let me conclude by saying that successful U.S. ratification of the CTBT will help 
facilitate greater international cooperation on the other elements of the President’s Prague 
Agenda. It will strengthen our leverage with the international community to pressure defiant 
regimes like those in Iran and North Korea as they engage in illicit nuclear activities. We will 
have greater credibility when encouraging other states to pursue nonproliferation objectives, 
including universality of the Additional Protocol. 

 
* * * * 

 
On June 1, 2011, Rose Gottemoeller, Assistant Secretary of State for Arms Control, 

Verification, and Compliance, delivered remarks to the CTBT Organization in Vienna, 
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Austria.  Excerpts below from Ms. Gottemoeller’s speech relate to U.S. participation in CTBT 
activities even prior to ratification by the U.S. The full text of Ms. Gottemoeller’s remarks is 
available at www.state.gov/t/avc/rls/166086.htm. 

 
___________________ 

 
* * * * 

 
As the Administration engages the U.S. Senate the United States has increased its participation in 
all of the Preparatory Commission’s activities in preparation for the entry into force of the 
CTBT, especially with respect to the effective implementation of the Treaty’s verification 
regime. U.S. technical experts are working closely with their counterparts from the Provisional 
Technical Secretariat and with other experts from many Signatory States represented here today 
in collaborative efforts to improve the capabilities of the global International Monitoring System 
and the International Data Centre. 

After an eight-year absence, U.S. experts since 2009 have been fully engaged in further 
developing the On-Site Inspection element of the verification regime, both from policy and 
technical perspectives. The United States has also continued to bear the full costs of operating, 
maintaining, and sustaining the 31 stations of the International Monitoring System assigned by 
the Treaty to the United States. These actions tangibly demonstrate the commitment of the 
United States to prepare for the entry into force of this Treaty. 

While much has been accomplished, more hard work lies ahead. We need to maintain the 
momentum towards completion and maintenance of a fully functioning verification system. Such 
a system, meeting the requirements established by the PrepCom, serves as a strong deterrent for 
any State Party contemplating a nuclear test. Demonstrating that the Treaty can be verified also 
supports the argument that it should be ratified, and helps build further momentum for the 
Treaty’s entry into force. 

 
* * * * 

 
 On December 6, 2011, the State Department issued a press statement by 

Secretary Clinton welcoming Indonesia’s ratification of the CTBT. Her statement repeated 
the commitment to seek U.S. Senate advice and consent to ratification of the CTBT and 
urged other states that have not yet ratified to join.  Secretary Clinton’s statement is 
available at www.state.gov/secretary/rm/2011/12/178317.htm.   

d.  Fissile Material Cut-off Treaty 
 

On January 27, 2011, Assistant Secretary Gottemoeller addressed the UN Conference on 
Disarmament (“CD”) in Geneva.  Excerpts follow from her discussion of the need for 
progress at the CD on the Fissile Material Cut-off Treaty (“FMCT”).  Her remarks are 
available in their entirety at www.state.gov/t/avc/rls/155400.htm. See Digest 2009 at 766-
768 for prior developments in FMCT negotiations. See also Secretary Clinton’s address to 
the CD in Geneva on February 28, 2011, available at 
http://geneva.usmission.gov/2011/02/28/secretary-clinton-our-long-term-goal-our-vision-
is-a-world-without-nuclear-weapons/. Ms. Gottemoeller provided further remarks on the 
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FMCT on July 27, 2011 at a High Level Meeting (“HLM”) in New York on revitalizing the work 
of the CD, available at http://usun.state.gov/briefing/statements/2011/169152.htm.  

___________________ 
 

* * * * 
 

Mr. President, an FMCT long has been one of the key goals of multilateral arms control. A cutoff 
will provide a firm foundation for future disarmament efforts, and help to consolidate the arms 
control gains made since the end of the Cold War. It is one of the key steps called for in the Final 
Document of the NPT Review Conference. An FMCT’s verifiable controls on fissile material 
will play an important role by strengthening confidence among the relevant states and help to 
create the conditions for a world without nuclear weapons. 

Mr. President, no other world body of sovereign states is better suited to negotiate an 
FMCT. We readily acknowledge that an FMCT would have profound security implications for 
countries that have unsafeguarded nuclear facilities, including the United States of America. 
Under the CD’s rules of procedure and consensus principle, every State assembled in this room 
will have an equal opportunity to defend its interests and ensure that an FMCT does not harm its 
vital interests. 

The entire point of seeking to pursue an FMCT here, in the CD, is precisely because of 
the consensus principle undergirding this body’s substantive work. No country need fear the 
outcome of FMCT negotiations. And no country should feel it necessary to abuse the consensus 
principle and frustrate everyone else’s desire to resume serious disarmament efforts and 
negotiations. 
Time Is Running Out 

In short, Mr. President, it’s time for the members of this body to approve a program of 
work and get started on FMCT negotiations in the CD. If we cannot find a way to begin these 
negotiations in the Conference on Disarmament, then we will need to consider other options. The 
calls for exploring such alternatives were in evidence at this year’s HLM and during the 
subsequent UNGA First Committee session. The longer the CD languishes, the louder and more 
persistent such calls will become. 

Should we not be able to agree to begin negotiations now, in preparation for CD 
negotiations on a Fissile Materiels Cutoff Treaty, we strongly support the idea of robust plenary 
discussion on broad FMCT issues, reinforced by expert-level technical discussions on specific 
FMCT topics which could further inform CD plenary exchanges. 

This work will be, not a substitute for FMCT negotiations in the CD, but healthy 
intellectual homework that will prepare the way for what almost certainly will be a difficult 
negotiation. 

We urge every CD Member State to dispatch to Geneva scientific and technical experts 
on fissile material to support such discussions here in the coming weeks. The U.S. experts will 
follow me here in several weeks, and be available to contribute to discussions in the CD, and 
hold meetings on the margins with interested delegations. 

We look forward to contributing to these FMCT discussions, in CD plenary and, 
informally, elsewhere in the Palais, and hope that they will shed light on our own views and on 
the views of others. 

 
* * * * 

http://usun.state.gov/briefing/statements/2011/169152.htm�
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The continued stalemate on FMCT negotiations at the Conference on Disarmament 

prompted the P-5 to renew efforts to promote the negotiations.  Representatives of the P-5 
met in Geneva in August to discuss how to achieve their shared goal of a FMCT in the CD.  In 
her remarks at a high level workshop against Nuclear Tests in New York, New York on 
September 1, 2011, Deputy Assistant Secretary of State for Arms Control, Verification and 
Compliance Marcie B. Ries reported on these discussions and expressed the hope of the 
United States that the P-5 “working with other relevant partners, will be able to chart a 
productive path forward,” on the FMCT.  Ms. Ries’ statement is available at 
www.state.gov/t/avc/rls/171370.htm. On December 13, 2011, Assistant Secretary 
Gottemoeller delivered remarks at a Conference in the United Kingdom on “Challenges of 
the Nuclear Nonproliferation Regime” in which she reported on progress in commencing 
FMCT negotiations.  Excerpts from her remarks follow.  The full text of Ms. Gottemoeller’s 
December 13 remarks is available at www.state.gov/t/avc/rls/179167.htm.  

___________________ 
 

* * * * 
 
I am also glad to be here talking about the development of a Fissile Material Cut-off Treaty 
(FMCT). As you all know, an FMCT has long been one of the key goals of multilateral arms 
control. A cut-off will provide a solid foundation for future disarmament efforts, and help to 
consolidate the arms control gains made since the end of the Cold War. An FMCT’s verifiable 
controls on fissile material production will play an important role by strengthening confidence 
among the relevant states and help to create the conditions for a world without nuclear weapons. 
The United States is firmly committed to making this Treaty a reality. 

Though we believe that the Conference on Disarmament (CD) is the best-suited 
international body for negotiating a multilateral arms control agreement, we’ve made no secret of 
our frustration with the CD’s current impasse with FMCT—a frustration shared by many 
countries. Secretary Clinton told the CD our patience is not unlimited and I will reiterate that 
sentiment here. We are in a race against time and these obtrusive delays put our collective 
security at risk. However, the United States is encouraged that the P5 is renewing joint efforts to 
move the CD closer to FMCT negotiations. 
To CD or Not to CD? 

Of course, for any negotiation to be substantive and worthwhile, the key states most 
directly affected by an FMCT should be involved. When it comes down to what is in the best 
interest of international security, the negotiating venue for the FMCT is of less importance than 
the participants. 

That being said, there is no current consensus among these key states to negotiate an 
FMCT outside the CD. We believe that it is unlikely that any—much less all—of the non-NPT 
states would participate in efforts such as technical expert talks in Vienna, which is one idea that 
has been circulated. It is not even clear that all P5 states would participate in such outside efforts. 

Technical discussions that lack key participants are also unlikely to be fruitful. Indeed, 
they could actually serve to undermine the sense within the international community that FMCT 
is ripe for negotiation. We should be wary of unworkable technical proposals that create 
unrealistic expectations and move us further from the needed consensus. This is a risk we should 
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not take as we seek to create and sustain momentum for an FMCT. The fact is that the key 
obstacles to FMCT negotiations are political, not technical. 

There are also those who propose moving FMCT negotiations to the United Nations 
General Assembly. The UNGA, as a rule, operates by majority vote, although there have been 
exceptions, such as with the Arms Trade Treaty. Again, it is doubtful that the key states would 
participate in such a process, particularly if it does not operate by consensus. Simply put, 
negotiations will have to be consensus-based to get key states involved, similar to the process in 
the consensus-based CD. It is hard to see how a non-consensus-based strategy outside of the CD 
would be more effective in getting meaningful negotiations underway than striving to break the 
impasse at the CD. 

With the goal of approaching this issue with the involvement of all key players, at last 
June’s Paris Conference, the P5 committed to renewed efforts with other relevant parties to 
promote FMCT negotiations in the CD. The P5 continued their discussion in Geneva in August 
and met again in October in New York on the margins of the United Nations First Committee. 
This multilateral effort is already producing positive effects. 

We were pleased that India, a key FMCT stakeholder, joined the P5 at the October 
meeting. The P5 is continuing to discuss this issue with Pakistan and Israel individually. We 
hope we will be able to also include additional countries as these consultations continue to go 
forward. 

It seems that for now, our best hope is in the efforts of the P5 Plus consultative process. It 
is true that this process will need time to develop further and that resolving the issues that have 
created gridlock in the CD will be difficult. Still, we believe this course of action has the best 
potential to move the CD to action on the FMCT in 2012. 
Amending the Consensus Rule? 

There is some talk of amending the consensus rule at the CD, in order to break the current 
logjam. The Weapons of Mass Destruction Commission made this argument in their 2006 Final 
Report. 

The United States does not share the view that the impasse in the CD is the result of its 
procedural rules. On the contrary, the consensus rule has served CD members well by providing 
assurance that individual member states’ national security concerns can be met. This is a point 
that the United States continues to make to Pakistan. 

There may be a case for some modifications to how decisions are taken on small 
procedural items at the CD—such as agreement on meeting schedules and similar, administrative 
issues—but those issues are not at the heart of the impasse. The road will not be clear until all 
members of the CD are convinced that commencing negotiations is in their national interest, or at 
least, not harmful to those interests. The United States is working hard to make the case to 
Pakistan—and all countries with reservations about the FMCT—that the commencement of 
negotiations is not something to fear. 
Scope 

Once FMCT negotiations have begun, CD members will face many complex and 
contentious issues, perhaps none so contentious as the issue of scope. We are well aware that CD 
members are divided on this issue. … 

The U.S. position is clear: FMCT obligations, including verification obligations, should 
cover only new production of fissile material. The United States has taken a step-by-step 
approach to reducing our nuclear arsenal in negotiations with the Soviet Union and now Russia. 
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A step-by-step approach would serve us well with an FMCT. One essential step in the process 
should be codifying a legal ban on the production of fissile material for use in nuclear weapons. 

We are fully aware that many CD members have a different view and this issue will be 
the subject of vigorous debate. That is what negotiations are for, and the United States looks 
forward to that debate. What is not helpful is an effort to “pre-negotiate” the outcome of 
negotiations by an explicit reference to existing stocks in a negotiating mandate. We would not 
be alone in seeing this as a thinly-veiled effort to prevent negotiations from getting underway. 
Verification 

Another potential challenge in the negotiating process will be the creation of a 
verification regime. The United States supports an effectively verifiable FMCT and believes that 
sufficient measures can be taken to ensure that a militarily significant diversion of newly-
produced fissile material can be detected in a timely manner. 

The IAEA already has the requisite tools and experience to monitor declared facilities. 
Safeguards on enrichment and reprocessing plants have been well developed, and improvements 
to these techniques continue to be made. While FMCT verification will have different goals than 
those of traditional IAEA safeguards, many of these proven techniques will be of direct 
relevance. 

Procedures will, of course, need to be developed for non-routine inspections to detect 
undeclared production facilities in states with a long history of fissile material production outside 
of Safeguards. Drawing on established regimes, such inspections should include managed access 
or other procedures (e.g., confidence-building measures) to balance the inspectorate’s right of 
access against the need to protect information that is sensitive for proliferation, proprietary, or 
other reasons. This will be a challenge as it is in all verification efforts, but it is a challenge we 
believe can be met. 

 
* * * * 

e. NSG Guidelines 
 

On June 23, 2011, the White House issued a statement on new Nuclear Suppliers Group 
(“NSG”) guidelines that limit transfers of sensitive nuclear technologies. The statement 
appears below and is available at www.whitehouse.gov/the-press-
office/2011/06/23/statement-press-secretary-new-rules-sensitive-nuclear-trade-approved-
nuc.  

___________________ 

* * * * 

The United States welcomes the decision of the 46-member Nuclear Suppliers Group (NSG) to 
approve new guidelines covering transfers of sensitive nuclear technologies used for the 
enrichment of uranium or the processing of spent nuclear fuel.  This decision establishes agreed 
criteria that limit allowed transfers only to those nations in compliance with their 
nonproliferation obligations and that meet agreed standards for nuclear safeguards, safety and 
security.  This Administration remains committed to ensuring that nations in good standing can 
have access to peaceful nuclear energy without increasing the risks of nuclear weapons 
proliferation.  This latest step, coupled with the agreement last December to establish an 
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International Atomic Energy Agency nuclear fuel bank, advances the President’s nuclear agenda 
laid out in Prague in 2009. It further demonstrates the clear determination of nations to 
strengthen the international nonproliferation regime and build new frameworks for civil nuclear 
cooperation. 

 
* * * * 

 
f. Nuclear Security and Safety 

(1)  Joint action plans to combat nuclear smuggling  
 

In 2011, the United States continued its Nuclear Smuggling Outreach Initiative (“NSOI”), 
with negotiations leading to the conclusion of joint action plans to combat nuclear 
smuggling with Moldova in July, Tajikistan in November, and Slovakia in December.  NSOI 
had previously completed joint action plans with Ukraine, Kazakhstan, Georgia, the Kyrgyz 
Republic, Armenia, and the Democratic Republic of the Congo. For more information on 
these joint action plans and NSOI generally, see www.nsoi-state.net/. On December 7, 2011, 
upon reaching agreement with Slovakia on a joint action plan, Secretary Clinton delivered 
remarks at NATO Headquarters in Brussels. Secretary Clinton’s remarks are excerpted 
below and are available in full at www.state.gov/secretary/rm/2011/12/178445.htm.  

___________________ 
 

* * * * 
 
… There is no greater threat to the safety and security of our world than preventing nuclear or 
highly radioactive materials coming into the hands of terrorists, and it’s a danger that no one 
country can protect against on its own. And today, Slovakia has made an important commitment 
to our collective efforts, and we are very appreciative. 

My country has now signed nine such agreements with other countries around the world, 
but this is the first one we have signed with an EU nation and a NATO ally. So this agreement 
reflects Slovakia’s strategic importance as a gateway to the EU as well as your government’s 
commitment to exercising leadership in advancing nuclear security. 

…[T]his agreement takes the form of an action plan. It specifies more than 40 steps our 
two governments intend to take to strengthen our mutual capacity to prevent, detect, and respond 
more effectively to the threat of nuclear smuggling. The United States has guaranteed our efforts 
to work with you to make sure that it’s not only the two of us working together but our 
neighbors, and particularly Slovakia’s neighbors, because in a networked world like the one we 
live in today, all nations have to be committed to this joint effort. 

 
* * * * 

(2)  Legislation required for nuclear security treaties 
 

On April 13, 2011, the U.S. Department of Justice submitted legislation to Congress to 
implement four treaties relating to nuclear security:  the 2005 Amendment to the 
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Convention on Physical Protection of Nuclear Material (“CPPNM Amendment”), the 
International Convention for the Suppression of Acts of Nuclear Terrorism (“ICSANT”), the 
2005 Protocol to the Convention for the Suppression of Unlawful Acts against the Safety of 
Maritime Navigation (“SUA Protocol”), and the 2005 Protocol to the Protocol for the 
Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the 
Continental Shelf (“Fixed Platforms Protocol”). A White House press statement issued on 
April 13, and available at www.whitehouse.gov/the-press-office/2011/04/13/statement-
press-secretary-submission-legislation-required-four-key-nucle, explained that the 
legislation would build on the Senate’s advice and consent to these treaties in 2008 and 
“update the U.S. Criminal Code to strengthen our ability to fully investigate and prosecute 
acts of nuclear terrorism.” See Digest 2007 at 1062-71 for background on the SUA Protocol 
and the Fixed Platforms Protocol and at 1076-78 for background on the CPPNM 
Amendment.  See Digest 2008 at 94-97 and 889-90 for discussion of Senate advice and 
consent to ratification of the four treaties.    

 

(3)  Nuclear safety in the aftermath of the accident at the Fukushima nuclear power plant 
 

On March 11, 2011, an earthquake registering 9.0 on the Richter scale struck the 
northeastern coast of Japan and triggered tsunami waves that caused extensive damage to 
life and property and severely damaged the Fukushima Nuclear Power Plant. The United 
States government and the International Atomic Energy Agency (“IAEA”) took several steps 
in the aftermath of the Fukushima accident to improve and ensure nuclear safety.  Issues 
relating to the Fukushima disaster were the topic of a Ministerial Conference at the IAEA in 
June 2011. See www.iaea.org/conferences/ministerial-safety/ for conference highlights and 
resources.  U.S. Department of Energy Deputy Secretary Daniel B. Poneman made the 
national statement for the United States, available at 
http://vienna.usmission.gov/110620poneman.html. 

Fukushima’s aftermath was on the agenda again at the September meeting of the 
IAEA Board of Governors.  On September 12, 2011, Ambassador Glyn Davies, U.S. 
Permanent Representative to the IAEA, welcomed the IAEA Director General’s completion 
of an Action Plan for Nuclear Safety.  The 151 member states of the IAEA unanimously 
endorsed the Action Plan on September 22, 2011. The Action Plan is available at 
www.iaea.org/About/Policy/GC/GC55/Documents/gc55-14.pdf. Ambassador Davies’ 
statement, excerpted below, is available at 
http://vienna.usmission.gov/110912fukushima.html.  

___________________ 
 

* * * * 
 

While we understand that we are still in the process of learning lessons from the accident at the 
Fukushima Dai-ichi nuclear power plant, this Action Plan is a sound beginning to learn and act 
upon what we now know.  The Plan is meant to incorporate aspects involving nuclear safety, 
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emergency preparedness and response, and radiation protection of people and the environment, 
as well as the relevant legal framework. 

This Action Plan is the product of a great deal of dialogue and discussion among Member 
States and with the Secretariat.  It addresses the strengthening of nuclear safety in light of the 
Fukushima accident through twelve main actions.  While they are all worthy and substantial 
actions, priorities must be established, with an emphasis on actions that directly relate to the 
lessons learned from Fukushima.  In this regard, we believe Member States should focus their 
efforts initially on completing national assessments and implementing the results of those 
assessments.   

In addition, to the extent practical, Member States and the Agency should utilize existing 
instruments and programs to undertake the actions.  In this regard, we strongly encourage 
Member States to join and effectively implement the Conventions noted in the Action Plan.∗∗

Mr. Chairman, the Unites States supports the Action Plan, and we stand ready to assist 
the Agency with implementation of the various actions.  We note, however, that absent an initial 
cost estimate for implementing the Action Plan, it will be especially important to avoid 
duplicative and/or redundant efforts, and to take advantage of opportunities to cooperate with 
other international organizations, such as the NEA, and industry groups, to ensure the efficient 
use of existing resources.   

  
Likewise, we urge Member States to join the Convention on Supplementary Compensation for 
Nuclear Damage as a step towards a global nuclear liability regime.  These are steps that can, 
and should, be taken by any Member State with, or considering, a nuclear power program. 

We also note that the Board’s approval of the Action Plan does not authorize any action 
that cannot be undertaken pursuant to the existing framework.  Any changes to existing 
instruments and programs, or adoption of any new instruments or programs, must take place with 
full Member State involvement, to ensure a comprehensive, transparent and collaborative 
process and approach.  

Finally, we reiterate our view that success of the Action Plan will be dependent on the 
full involvement of Member States, in a similar manner as we witnessed during the Ministerial 
Conference on Nuclear Safety and with the development of this Action Plan.  We look forward 
to working with the Agency and Member States to strengthen nuclear safety in light of the 
Fukushima accident. Toward that end, the United States is pleased to join Member States in 
approving the Action Plan on Nuclear Safety. 

 
* * * * 

 
On September 22, 2011, Secretary Clinton addressed a high level meeting at the UN 

on the topic of nuclear safety.  In her remarks, excerpted below and available in full at 
http://vienna.usmission.gov/st_092211.html, Secretary Clinton discussed the response to 
the accident at Fukushima.  

___________________ 
 

                                                        
∗∗ Editor’s note: The conventions noted in the Action Plan are: the Convention on Nuclear 
Safety, the Joint Convention on the Safety of Spent Fuel Management and the Safety of 
Radioactive Waste Management, the Convention on the Early Notification of a Nuclear Accident 
and the Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency. 
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* * * * 
 
So this crisis, if the world needed one, is a very stark reminder that nuclear power requires 
comprehensive security precautions. Although nuclear safety has been a priority concern in the 
international community for years, it is clear that we need to redouble our efforts and our 
thinking as to how to imagine and then put in place reactions to whatever might occur. 

The United States faced a core meltdown just 180 miles from here at Three Mile Island. 
The world recently marked the 25th anniversary of the Chernobyl disaster. None of us is 
immune. And on each of these occasions, the IAEA and nuclear regulatory bodies have moved to 
determine what went wrong and to try to prevent it from happening again. But it’s imperative 
that every nuclear country be prepared for scenarios that include multiple severe hazards and 
prioritizes public safety. I think we have to take this opportunity to update our risk and safety 
assessments in nuclear power plants, to continue improving our international standards for 
nuclear safety, and strengthen our global emergency preparedness.  

In this spirit, President Obama immediately ordered a comprehensive safety review of all 
104 active nuclear power plants in the United States. Our Nuclear Regulatory Commission has 
already completed its near-term inspections and made recommendations for improving our 
regulatory framework and safety procedures. And as we design and construct next-generation 
nuclear power plants, we must integrate the lessons that we are still learning from Japan.  

Each country must also similarly be responsible for ensuring their own reactors meet the 
highest, most up-to-date standards of safety. But we must set those standards here. And because 
a nuclear accident in one country can quickly become a transnational crisis, we are all vested in 
ensuring each other’s success. That is why the United States supports the action plan on nuclear 
safety that the IAEA General Conference endorsed earlier today. It outlines steps to strengthen 
and expand the IAEA’s peer review programs, improve emergency response training, enhance 
transparency and cooperation, and strengthen nuclear safety infrastructures around the world.  

The IAEA safety standards are invaluable to the success of every country’s nuclear 
energy program. They should be continually reviewed and revised as we learn more and detect 
new risks. The United States also calls on all nations with nuclear reactors to adhere to the 
Nuclear Safety Convention, which remains our best instrument for promoting international safety 
standards. We will continue to support the IAEA and the peer review process, both scheduling 
missions in the United States and contributing senior experts to missions in other countries. We 
look forward to working with our partners around the world to implement the provisions of the 
action plan.  

The Obama Administration is committed to nuclear power as a component of our secure 
energy future, and we recognize that nuclear power is a vital contributor to the world’s growing 
energy needs. It is, therefore, not an option that we simply can take off the table. But it is an 
option that carries special risks and dangers. Therefore, we must do everything possible to ensure 
its safe and responsible use. We must remain vigilant against outside threats and internal 
weaknesses to prevent accidents from occurring. We must make continuous improvements to 
regulations and strengthen implementation of existing conventions so we hold ourselves, and 
others, to the highest standards. And we must have exhaustive international response plans in 
place so that if an accident does occur, the damage is contained as much as, and as soon as, 
possible.  

 
* * * * 
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(4) Agreements with Mexico on converting research reactor from HEU to LEU 
 

On April 13, 2010, President Obama convened heads of state for a summit on nuclear 
security in Washington, D.C.  See Digest 2010 at 800-802 for background.  During this 
summit, Mexico, the United States, and Canada made a trilateral announcement to work 
together, with the IAEA, to convert the fuel in Mexico’s research reactor from highly 
enriched uranium (“HEU”) to low enriched uranium (“LEU) to further strengthen nuclear 
security on the North American continent.  This 2010 Trilateral Announcement is available 
at www.whitehouse.gov/the-press-office/trilateral-announcement-between-mexico-united-
states-and-canada-nuclear-security.  During 2011, two executive agreements were 
concluded to enable the transfer of LEU by the United States, through the IAEA, to Mexico 
and the transfer of HEU from Mexico, through the IAEA, to the United States.  These 
agreements were pursuant to, inter alia, the Agreement for Co-operation between the IAEA 
and the United States, signed May 11, 1959, as amended, and the Atomic Energy Act of 
1954, as amended (42 U.S.C. § 2153).  The first was a trilateral agreement among the IAEA, 
Mexico, and the United States.  It was signed on July 13, 29, and August 1, 2011, and 
entered into force on August 1, 2011.  It is available at www.state.gov/ 
documents/organization/177181.pdf.  The second agreement was effected by an exchange 
of diplomatic notes between the United States and Mexico on November 18, 2011.***

 
   

g. Country-specific issues 

(1) Democratic People’s Republic of Korea (“DPRK” or “North Korea”) 
 

See Chapter 16.A.3.a. 

(2) Iran 
 

In November 2011, the International Atomic Energy Agency (“IAEA”) Director General 
delivered a report on Iran’s implementation of the NPT Safeguards Agreement and relevant 
provisions of the Security Council resolutions on Iran.  The Director General’s report 
included a detailed annex on possible military dimensions to Iran’s nuclear program. On 
November 18, 2011, the United States provided a statement at the IAEA Board of 
Governor’s meeting to discuss the Director General’s report.  The U.S. Statement, excerpted 
below, is available at http://vienna.usmission.gov/111118iran.html.  

___________________ 
 

* * * * 

                                                        
*** Editor’s Note:  On March 26, 2012, the United States, Canada, and Mexico announced at the 
2012 Nuclear Security Summit the completion of this HEU-LEU transfer.  See 
www.whitehouse.gov/the-press-office/2012/03/26/trilateral-announcement-between-mexico-
united-states-and-canada-nuclear-. 
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As the Director General indicates, the IAEA’s analysis is based on a broad array of information 
from open sources, from the Agency’s investigations, from Iran, and from more than ten 
Member States.  The Director General indicates that the IAEA views this information as 
credible, consistent, comprehensive and, contrary to Iran’s persistent assertion that this broad 
array of information could only have been falsified, the IAEA judged that it is “not likely to have 
been the result of forgery or fabrication.”   

The Annex clearly outlines the credible information the Agency has amassed indicating 
that Iran had a nuclear weapons program and that some elements of that program continued past 
2003.  Specifically, the IAEA details numerous activities that are relevant to the development of 
a nuclear explosive device, including:  

- Efforts to procure nuclear related and dual use equipment and materials by military 
related individuals and entities;  

- Efforts to develop undeclared pathways for the production of nuclear material;  
- The acquisition of nuclear weapons development information and documentation 

from a clandestine nuclear supply network; and,  
- Work on the development of an indigenous design of a nuclear weapon, including the 

testing of components for the purpose of designing and developing a nuclear warhead 
for a ballistic missile.  

The IAEA’s report notes that some of these activities have both civil and military applications, 
but others, such as efforts to develop a missile payload with certain dimensions, detonation 
systems, and other characteristics, are specific to nuclear weapons.   … 

Such a watershed report by the Director General is, by itself, reason for grave and 
increasing concern.  But the combination of this report and of Iran’s continuing noncompliance 
with a multitude of UN Security Council and Board of Governors’ resolutions compounds that 
concern.   

 
* * * * 

 
On November 18, 2011, the IAEA Board of Governors adopted a resolution holding 

Iran accountable for failure to live up to its international obligations regarding its nuclear 
program.  The White House press secretary issued a statement on the Iran resolution, 
agreeing with the IAEA’s conclusion that Iran’s nuclear program could not possibly be for 
civilian nuclear energy, but could only have the purpose of building a nuclear warhead for 
delivery on a ballistic missile.  The White House statement is available at 
www.whitehouse.gov/the-press-office/2011/11/18/statement-press-secretary-todays-
resolution-iaea-board-governors-iran. The White House statement also conveyed the 
intended response of the United States to the IAEA report and resolution:  

The United States commends the Director General and his Secretariat for their carefully 
prepared report, which is based on years of investigatory work, document analysis, and 
interviews with key personnel.  The President has stated on multiple occasions that we 
are determined to prevent Iran from acquiring nuclear weapons.  A nuclear armed Iran 
would represent a grave threat to regional peace and international security.  This is why 
we have worked with others to build a broad international coalition to pressure and 
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isolate the Iranian regime, including through an unprecedented sanctions regime.  The 
United States will continue this pressure until Iran chooses to depart from its current 
path of international isolation, both in concert with our partners as well as unilaterally. 

Secretary Clinton also issued a statement on November 18, 2011, welcoming the 
Board of Governor’s resolution, agreeing with the conclusions of the Director General’s 
report, and vowing to “work with our international partners to increase the pressure on 
Iran’s government until it decides to meet its international obligations.” Secretary Clinton’s 
statement is available at www.state.gov/secretary/rm/2011/11/177357.htm. For a 
discussion of sanctions imposed in response to the IAEA Board of Governors resolution, see 
Chapter 16.A.2. and A.3.b.–c. 

 

(3) Syria 
 

On June 9, 2011, the IAEA Board of Governors adopted a resolution finding Syria in 
noncompliance with its international nuclear obligations. The IAEA concluded that Syria, 
with help from North Korea, had attempted to build a secret nuclear reactor capable of 
producing large amounts of nuclear weapons-usable plutonium with no apparent legitimate 
civilian purpose. The IAEA reported that Syria had refused to cooperate with its 
investigation into the nuclear reactor. A June 9 White House Statement, available at 
www.whitehouse.gov/the-press-office/2011/06/09/statement-press-secretary-iaea-board-
governors-resolution-syria, welcomed the action, saying “Syria has stonewalled and 
obstructed the efforts of the IAEA to investigate the nuclear reactor for years, refusing to 
provide access to associated sites, personnel and documents in violation of Syria’s freely-
accepted legal obligations.” Secretary Clinton also issued a statement on June 9 on the IAEA 
resolution, available at www.state.gov/secretary/rm/2011/06/165388.htm.  Secretary 
Clinton’s statement included the following condemnation of Syria’s noncompliance: 

 
The IAEA’s latest report outlining the very likely construction of a covert nuclear reactor 
makes clear that Syria was violating its nonproliferation obligations. The report is also a 
troubling update of Syria’s continued refusal to cooperate with the IAEA investigation 
and efforts to conceal the true purpose of the facility, which raise further serious 
concerns about Syria’s compliance with its international obligations. Syria must fully 
cooperate with the IAEA by providing necessary access to all sites, items, and 
information related to the Dair Alzour investigation and allow the IAEA to verify that 
Syria is fully complying with its safeguards agreement. 

Syria is challenging the authority of the IAEA and the integrity of the nuclear 
Non-Proliferation Treaty regime. The only way Syria can demonstrate that it has come 
back into full compliance with the NPT is by cooperating with the IAEA and providing the 
necessary information and access. 

 
The IAEA resolution referred Syria to the United Nations Security Council. On July 14, 

2011, the Security Council met to address the resolution.  Ambassador Susan E. Rice, U.S. 
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Permanent Representative to the United Nations issued a statement on the Security 
Council’s consultations on Syria’s nuclear program, available at 
http://usun.state.gov/briefing/statements/2011/168590.htm. Ambassador Rice urged Syria 
to uphold its IAEA Safeguards Agreement and fulfill its previous commitments to provide 
access for the IAEA to sites and information relevant to its investigation.  She stated, “Syria’s 
positive and prompt cooperation with the IAEA would be the best way to resolve 
outstanding questions about its nuclear program.” 

 

(4) Agreement with Russia for cooperation on peaceful uses of nuclear energy 
 

The bilateral agreements for cooperation on peaceful uses of nuclear energy that the 
United States negotiates are frequently referred to as “123 agreements” because the 
United States enters into them pursuant to § 123 of the Atomic Energy Act, 42 U.S.C. § 
2153. 

On January 12, 2011, the governments of the United States and Russia exchanged 
diplomatic notes bringing into force the Agreement between the Government of the United 
States of America and the Government of the Russian Federation for Cooperation in the 
Field of Peaceful Uses of Nuclear Energy, referred to as the U.S.-Russia 123 Agreement.  A 
State Department fact sheet issued that day identified the following benefits of the 
agreement to the United States: “a solid foundation for long-term U.S.-Russia civil nuclear 
cooperation; commercial opportunities for U.S. industry; and enhanced cooperation on 
important global nonproliferation goals.”  The agreement is discussed in Digest 2010 at 796-
98.  Excerpts from the January 12 fact sheet below describe nonproliferation and 
commercial goals advanced by the entry into force of the U.S.-Russia 123 Agreement.  The 
full text of the fact sheet is available at www.state.gov/r/pa/prs/ps/2011/01/154318.htm. 

___________________ 
 

* * * * 
 

Nuclear Nonproliferation Cooperation: The 123 Agreement will create the conditions for 
improved cooperation on joint technology development to support arms control and 
nonproliferation activities. It will also provide the necessary legal framework for joint efforts to 
convert research reactors from highly-enriched uranium to low enriched uranium fuel. The 123 
Agreement will aid cooperation on forensic analysis, allowing us to better identify nuclear 
material and prevent it from getting into the hands of terrorists, and it will set the stage for 
expanded joint technical cooperation on next generation international safeguards. 

Civil Nuclear Energy Cooperation: The 123 Agreement will facilitate cooperative work 
on reactor designs that result in reduced proliferation risk. It will create the conditions for 
advanced research and development projects that partner U.S. national laboratories and industry 
with Russian partners to explore new areas for collaboration, including fuel fabrication, 
innovative fuel types, and advanced reactor design. 

Commercial Opportunities: The 123 Agreement will support commercial interests by 
allowing U.S. and Russian firms to team up more easily in joint ventures and by permitting U.S. 
sales of nuclear material and equipment to Russia. This will put the United States and Russia’s 
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nuclear relationship on a stronger commercial footing. Russian and U.S. firms will be able to 
develop advanced nuclear reactors, fuel-cycle approaches, and cutting-edge technology that are 
safe, secure, and reliable. 

Civil Nuclear Energy Cooperation Action Plan: The 123 Agreement will allow long-
term civil nuclear cooperation to proceed under the U.S.-Russian Presidential Commission 
Working Group on Nuclear Energy and Nuclear Security, specifically activities in the Civil 
Nuclear Energy Cooperation Action Plan which relate to reactor design, innovative nuclear 
energy technology options, and developing the global civil nuclear energy framework. 

 
 

* * * * 
 

(5) Plutonium Management and Disposition Agreement 
 

On July 13, 2011, Secretary Clinton and Russian Foreign Minister Sergey Lavrov exchanged 
diplomatic notes bringing the U.S.-Russian Plutonium Management and Disposition 
Agreement (“PMDA”) and its 2006 and 2010 protocols into force.  See Digest 2010 at 798-
800 for a discussion of the 2010 protocol.  A State Department fact sheet, excerpted below, 
explained the significance of the PMDA and its protocols in both countries’ efforts to 
eliminate nuclear weapon-grade material and reduce nuclear dangers. The July 13 fact 
sheet is available at www.state.gov/r/pa/prs/ps/2011/07/168287.htm.  

___________________ 
 

* * * * 
 
The amended Agreement commits each country to dispose of no less than 34 metric tons of 
excess weapon-grade plutonium, under strict non-proliferation conditions. The initial combined 
amount, 68 metric tons, represents enough material for about 17,000 nuclear weapons, and the 
Agreement envisions disposition of more weapon-grade plutonium over time. Disposition of the 
plutonium is scheduled to begin in 2018. 

Entry into force of the Agreement also represents a significant milestone in U.S.-Russian 
cooperation on nuclear security measures, and it marks an essential step in the nuclear 
disarmament process by making these reductions in plutonium stocks irreversible. 

In addition, the Agreement breaks new ground on cooperative transparency. Pursuant to a 
joint request by Secretary Clinton and Foreign Minister Lavrov to International Atomic Energy 
Agency (IAEA) Director General Amano last August, the two countries and the IAEA are 
making progress on appropriate IAEA verification measures for each country’s disposition 
program. 
 

* * * * 
 

3.  Renewed Mandate for 1540 Committee:  U.N. Security Council Resolution 1977 
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On April 20, 2011 the Security Council unanimously adopted Resolution 1977, which 
extended the mandate of the 1540 Committee by ten years; formally established a Group of 
Experts to assist the Committee in carrying out its mandate; and provided for increased 
engagement with intergovernmental and international organizations.  UN Doc. S/RES/1977. 
Strengthening Resolution 1540 had been a priority on the Obama Administration’s 
nonproliferation agenda. See White House Statement on Resolution 1977, available at 
www.whitehouse.gov/the-press-office/2011/04/20/statement-passing-un-security-council-
resolution-1977. Excerpts below from a State Department fact sheet on Resolution 1977, 
available at www.state.gov/t/isn/rls/fs/161355.htm, describe the importance of the 1540 
Committee and welcome its renewed and strengthened mandate. For further background 
on Resolution 1540, see Digest 2004 at 1092-118; Digest 2006 at 1267; Digest 2008 at 1007-
8; and Digest 2009 at 780-81.  Ambassador Susan E. Rice, Permanent Representative to the 
UN, also released a statement welcoming passage of Resolution 1977, available at 
http://usun.state.gov/briefing/statements/2011/161363.htm. The State Department issued 
a separate fact sheet on November 9, 2011, available at 
www.state.gov/t/isn/rls/fs/177257.htm, on the U.S. voluntary contribution to the UN Trust 
Fund for Global and Regional Disarmament that was made in order to support the 1540 
Committee.  

 
___________________ 

 
* * * * 

Since the 2004 adoption of UN Security Council Resolution 1540 (UNSCR 1540), member 
states have been obligated to make and enforce effective measures against WMD proliferation. 
All States have three primary obligations. 

1. Prohibit support to non-state actors seeking WMD. 
2. Adopt and enforce effective laws prohibiting the spread of WMD to non-state actors. 
3. Enforce effective measures to control WMD. 
UNSCR 1540 established a Committee to promote the resolution’s implementation. The 

Committee has become a part of the international framework to prevent proliferation of nuclear, 
chemical, and biological weapons and their means of delivery. UNSCR 1540 works to strengthen 
cooperation among States and international organizations to help meet their obligations. 

The Committee’s new ten-year mandate extension will allow it to continue its work, 
aided now by a Group of Experts to assist it with more technical matters. UNSCR 1977 also 
encourages the Committee to form partnerships with regional and intergovernmental 
organizations to promote universal implementation of UNSCR 1540. UNSCR 1977 also 
recognizes the importance of voluntary contributions to resource the Committee’s activities. 

The United States strongly supports the Committee’s work and warmly welcomed 
UNSCR 1977. The United States has recently donated $3 million to the UN to support the 
Committee to support implementation of UNSCR 1540. 

 
* * * * 
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4.  Chemical and Biological Weapons 

 
a. Chemical weapons 

(1)  Annual compliance report to Congress 
 

In August 2011, the State Department released its annual report to Congress on compliance 
by parties to the Convention on the Prohibition of the Development, Production, Stockpiling 
and Use of Chemical Weapons and on Their Destruction (“CWC”). The report is submitted in 
accordance with one of the conditions of Senate ratification to the CWC in 1997, condition 
10(c). Of 188 States Parties to the CWC, the 2011 report addressed compliance issues with 
six:  China, Denmark, Iran, Iraq, Libya, and the Russian Federation.  The full report is 
available at www.state.gov/t/avc/rls/rpt/170444.htm.  

 

(2) Sixteenth Conference of States Parties to the Chemical Weapons Convention 
 

The United States participated in the Sixteenth Session of the Conference of the States 
Parties to the CWC at The Hague from November 28 to December 2, 2011. On November 
29, 2011, Ambassador Robert P. Mikulak, U.S. Permanent Representative to the 
Organization for the Prohibition of Chemical Weapons (“OPCW”) delivered a statement on 
behalf of the U.S. In his statement, excerpted below, Ambassador Mikulak reviewed United 
States efforts to meet the April 2012 deadline for destruction of chemical weapons 
stockpiles. The full text of Ambassador Mikulak’s statement is available at 
www.opcw.org/index.php?eID=dam_frontend_push&docID=15248.  

 
__________________ 

 
* * * * 

 
A fundamental goal of this Organisation that is certainly on everyone’s mind this week is the 
total destruction of chemical weapons. For the United States, the safe and environmentally sound 
destruction of more than 27,000 metric tons of assorted chemical weapons has been an enormous 
challenge. The United States has made significant strides towards meeting this challenge, and I 
am proud to report on these achievements.  

The United States has met the 1%, 20%, and 45% treaty milestones. To date we have 
destroyed more than 89% of our Category 1 chemical weapons. The United States has also 
destroyed all of our former chemical weapons production facilities. 

 
* * * * 

 
We are also committed to transparency of our chemical weapons destruction programme, 

so that States Parties can evaluate our efforts for themselves. To that end, we have provided 90-
day reports for the past five and one-half years that track our progress in three-month intervals. 
We have also made informal destruction presentations at every informal meeting of the 
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Executive Council on chemical weapons destruction to offer frank and honest information on our 
programme. We have invited Executive Council representatives to make site visits to our 
facilities and meet with senior officials—which allow an opportunity for these representatives to 
judge for themselves what we are doing, based on their own observations. In fact, the 
participants in an Executive Council visit to two U.S. facilities in March 2011 stressed that they 
came away with a better understanding of the local and technical challenges the United States 
has successfully overcome and the strong U.S. commitment to the Chemical Weapons 
Convention. 

 
* * * * 

 
This week, the Conference must take a fundamental decision on the way forward for this 

Organisation regarding the likelihood that the United States and Russia will miss the 29 April 
2012 final extended deadline for the complete destruction of their chemical weapons stockpiles. 
We welcome the action taken by the Executive Council last week to forward a recommendation 
to the Conference. The recommended draft decision garnered overwhelming support in the 
Executive Council and is the result of two years of negotiation. It has many shortcomings, but it 
represents a precarious balance of interests and concerns.  

Last week, the Executive Council demonstrated the political will to deal seriously and 
decisively with this important issue. This week it will be incumbent on the Conference to 
recognise the results of two years of intense negotiations and demonstrate equal political will in 
adopting the draft resolution recommended by the Executive Council. We hope that it can be 
approved by consensus, or if consensus is not present, by an overwhelming majority.  

One of the most important developments of the last twelve months was the Director-
General’s initiative to begin a dialogue with States Parties on the future of the OPCW. We 
welcome this initiative. The report of the advisory group, and the Director-General’s comments, 
provide a broad strategic vision and a number of very useful recommendations. I look forward to 
continuing discussions on the future of the OPCW with colleagues, a process that began in 
September with the very useful ambassadorial-level retreat at Noordwijk. This topic will 
naturally also be a critical element in our preparations for the Third Review Conference.  

There is naturally a tendency to think of the future of the OPCW in terms of the advisory 
group report. But we also need to be aware that some of the decisions that we are addressing this 
week also will have a major influence on whether the OPCW continues to be a successful and 
effective international organisation—an organisation that is a model and an inspiration to others. 
I have already mentioned the importance of the Conference taking a decision on the 2012 
deadline issue.  

 
* * * * 

 
On December 1, 2011, the Conference to the CWC, by a vote of 101 to 1, approved a 

decision reaffirming the April 2012 deadline but allowing that States Parties which had not 
completed the destruction of their stockpiles, due to reasons unrelated to their 
commitment to the CWC, should complete the destruction “in the shortest time possible” 
in accordance with the CWC.  Iran was the only party to vote no. The December 1 
Conference Decision, excerpted below, is available at 
www.opcw.org/index.php?eID=dam_frontend_push&docID=15220.     
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__________________ 
 

* * * * 
 

Noting the statements by Libya, the Russian Federation, and the United States of America 
underlining their unequivocal commitment to their Obligations under Articles I and IV of the 
Convention for the destruction of their remaining chemical weapons in accordance with the 
provisions of this Convention and taking note that the inability to fully meet the final extended 
deadline of 29 April 2012 would come about due to reasons that are unrelated to the commitment 
of these States Parties to the General Obligations for the destruction of chemical weapons 
established under Article I of the Convention; 

 
* * * * 

 
1. Decides that the Sixty-Eighth Session of the Executive Council shall be held 

immediately after the expiry of the final extended deadline of 29 April 2012 for the destruction 
of chemical weapons;  

2. Requests the Director-General of the Organisation’s Technical Secretariat (hereinafter 
referred to as the “Director-General”) to report to the Sixty-Eighth Session of the Executive 
Council whether or not the final extended deadline has been fully met. The report to be 
submitted is to include information on the quantities of chemical weapons that have been fully 
destroyed and that remain to be destroyed by each of the possessor States concerned;  

3. Decides that, if the Director-General reports that the final extended deadline has not 
been fully met, the following measures are to be implemented by the Organisation and the 
possessor States concerned:  

(a) The destruction of the remaining chemical weapons in the possessor States concerned 
shall be completed in the shortest time possible in accordance with the provisions of the 
Convention and its Verification Annex and under the verification of the Technical Secretariat of 
the Organisation as prescribed under the Convention and its Verification Annex.  

(b) The costs for the continued destruction of the chemical weapons by the possessor 
States concerned and the verification of their destruction shall continue to be met in accordance 
with Paragraph 16 of Article IV of the Convention;  

(c) Each possessor State concerned is to submit a detailed plan for the destruction of its 
remaining chemical weapons, which are to be destroyed in the shortest time possible, to the 
Sixty-Eighth Session of the Executive Council. The plan submitted by each possessor State, 
which is to also be considered and noted by the Council at its Sixty-Eighth Session, is to specify 
the planned completion date by which the destruction of its remaining chemical weapons is to be 
completed (hereinafter referred to as the “planned completion date”). The possessor States 
concerned are to take appropriate measures to meet the planned completion date. The detailed 
plan is to inter alia specify:  

(i) A schedule for destruction, giving types and approximate quantities of 
chemical weapons planned to be destroyed in each annual destruction period until 
completion for each existing destruction facility and, if possible, for each planned 
destruction facility.  

(ii) The number of destruction facilities existing or planned to be operated over 
the destruction period until completion.  
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(iii) For each existing and planned chemical weapons destruction facility:  
a. Name and location;  
b. The types and approximate quantities of chemical weapons, and the 

type (for example, nerve agent or blister agent) and approximate quantity of 
chemical fill, to be destroyed.  
The submission of this detailed plan for destruction does not alter, modify or 

cancel any other requirements contained in the Convention and its Verification Annex for 
the submission of other destruction plans.  
(d) Each possessor State concerned is to report, and provide a briefing in a closed 

meeting, at each regular session of the Executive Council on the progress achieved towards the 
complete destruction of remaining stockpiles, including information on measures to accelerate 
such progress, and identifying progress made since the last briefing in order to meet the planned 
completion date. These reports and briefings are to also include reporting on any specific 
measures undertaken to overcome problems in the destruction programme.  

(e) The Director-General is to provide a written report at each regular session of the 
Executive Council on the overall destruction progress by the possessor States concerned that is 
based on the independent information that is received by the Technical Secretariat from the 
Organisation’s inspectors undertaking verification in accordance with Part IV (A) D of the 
Verification Annex and that is to include information on:  

(i) The progress achieved to meet the planned completion date(s).  
(ii) The effectiveness of any specific measures that have been undertaken to 

overcome problems in the destruction programmes.  
(f) The Conference of the States Parties is to undertake an annual review of the 

implementation of this decision at a specially designated meeting(s) of the Conference. At the 
annual Conference of the States Parties in 2017 an extra day is to be added for a specially 
designated meeting(s) for this purpose, unless otherwise decided at the Conference of the States 
Parties in 2016. Each possessor State concerned is to provide an annual report to the Conference 
of the States Parties, and provide an annual briefing at a closed meeting of the Conference of the 
States Parties, on the progress in the destruction of its remaining stockpiles of chemical weapons 
and identifying progress made since the last briefing in order to meet planned completion date. 
These reports, and briefings, are to also include:  

(i) Reporting on any specific measures undertaken to overcome problems in the 
destruction programmes.  

(ii) Information on the projected schedule for destruction activities to meet the 
planned completion date.  
(g) The Director-General is to provide an annual written report to the Conference of the 

States Parties on the overall destruction progress by the possessor States concerned that is based 
on the independent information that is received by the Technical Secretariat from the 
Organisation’s inspectors undertaking verification in accordance with Part IV (A) D of the 
Verification Annex and that is to include information on:  

(i) The progress achieved to meet the planned completion date(s).  
(ii) The effectiveness of any specific measures that have been undertaken to 

overcome problems in the destruction programmes.  
(h) The Review Conference is to conduct a comprehensive review on the implementation 

of this decision at a specially designated meeting(s) of the Conference. This review is to be based 
on:  
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(i) Reports by the possessor States concerned on the progress achieved to meet the 
planned completion date. These reports are to also include:  

a. Reporting on any specific measures undertaken to overcome problems 
in the destruction programmes.  

b. Information on the projected schedule for destruction activities to meet 
the planned destruction date.  
(ii) A written report by the Director-General of the Technical Secretariat that is 

based on the independent information that is received by the Technical Secretariat from 
the Organisation’s inspectors undertaking verification in accordance with Part IV (A) D 
of the Verification Annex and that is to include information on:  

a. The progress achieved to meet the planned completion date(s).  
b. The effectiveness of any specific measures that have been undertaken to 

overcome problems in the destruction programmes.  
(i) The submission of the reports under operative paragraphs 3 (d), (f) and (h)i of this 

decision do not alter, modify or cancel any other requirements contained in the Convention and 
its Verification Annex for the submission of other reports.  

(j) The possessor States concerned are to invite the Chairperson of the Executive Council, 
the Director-General and a delegation representing the Executive Council to undertake visits to 
obtain an overview of the destruction programmes being undertaken. These visits are to inter alia 
include visits to destruction facilities as well as meetings with parliamentarians, if possible, and 
government officials in capitals as a formal part of the visits. Invitations are to also be extended 
to observers to participate in the Executive Council delegation. The visits are to take place 
annually on the basis of biennial visits to the major possessor States concerned consecutively. 
Visits would also take place to Libya on a biennial basis.  

 
* * * * 

 
The United States also submitted a statement to the OPCW on December 19, 2011.  

Excerpts of the U.S. statement, replying to Iran regarding the recovery and destruction of 
pre-1991 Chemical Weapons in Iraq, appear below.  The statement is available at 
www.state.gov/t/avc/rls/179692.htm. 

 
__________________ 

 
* * * * 

The United States would like to exercise its right of reply in writing to the Iranian national paper 
(C-16/NAT 20, 2 December 2011) in which Iran has alleged once again that the United States 
was not in compliance with the Chemical Weapons Convention in the manner in which it 
recovered and destroyed pre-1991 chemical weapons in Iraq. As we have informed Iran twice 
previously in writing (in September 2010 and February 2011), and as we have stated at the 
OPCW on earlier occasions, the United States rejects as unfounded any allegation that the United 
States violated its obligations under the Chemical Weapons Convention. United States forces 
secured and destroyed the referenced chemical weapons in Iraq under exceptional circumstances 
that were not encompassed by the procedural provisions of the Convention’s Verification Annex. 
These actions were dictated by the imperative to ensure that the recovered chemical weapons 
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could not be used to threaten the Iraqi people, neighboring states, Coalition forces, and the 
environment, and they were fully consistent with the object and purpose of the Convention to 
exclude completely the possibility of the use of chemical weapons. During the chemical weapons 
recovery and destruction operations carried out by United States forces, verification of 
destruction activities in Iraq by the OPCW Technical Secretariat was not feasible. Moreover, 
reporting these activities contemporaneously would have posed a threat to the safety and security 
of the personnel conducting the activity, the local population and the environment. However, the 
United States ensured that officials of the Technical Secretariat were made aware of U.S. 
activities and, when the security situation in Iraq permitted, made appropriate notification to the 
OPCW and the Executive Council of the actions taken. Records related to these activities were 
made available to the Technical Secretariat in the interests of transparency and the spirit of the 
Convention. The United States has participated constructively and in good faith in discussions to 
develop guidelines for future instances of destruction of chemical weapons in circumstances not 
foreseen by the Convention. 

* * * * 
b.  Biological weapons 
 

On October 4, 2011, Assistant Secretary of State for the Bureau of International Security 
and Nonproliferation Thomas Countryman delivered remarks on the Biological Weapons 
Convention (“BWC”) at a conference at the Center for Biosecurity in Pittsburgh, 
Pennsylvania commemorating the ten-year anniversary of anthrax attacks in the United 
States. Excerpts follow from Mr. Countryman’s remarks; the full text is available at 
www.state.gov/t/isn/rls/rm/175121.htm.   

___________________ 
 

* * * * 
 
The year 2001 was not only the year of the anthrax attacks. A few months before, in the summer 
of 2001, the U.S. officially withdrew its support for negotiations on a legally binding verification 
protocol for the Biological Weapons Convention. …Those attacks demonstrated the 
ineffectiveness of the verification protocol in addressing what we might call “classical” 
biological weapons threats—states programs and even more the threat posed by non-state actors. 
By 2002, some of the states that we cooperated with, that were skeptical about our approach 
were conscious that the anthrax attacks here in Washington had changed the debate. The 
measures that we had proposed suddenly seemed relevant and important even to those who had 
been the strongest advocates of a verification protocol focused on state activity. Getting countries 
to put in place domestic laws to deal with perpetrators of such acts, making labs safer and 
pathogens secure and training life scientists on the potential danger of the misuse of their work, 
all of these were very relevant to countering the threats that were revealed to the world in 
October 2001. 

Our proposals foresaw—and the anthrax demonstrated—that …the BW threat from non-
state actors needed to be addressed, and focusing on what countries were doing domestically to 
counter this real-world threat from sub-state actors was both critical to our collective security and 
to achieving the goals of the Biological Weapons Convention. 
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This approach as we rolled it out in 2003-2005 intersessional period, was at first very 
Western-oriented. The procedures that we proposed and highlighted were very much centered on 
the methodologies of the technologically advanced industrialized world and put forth without 
gaining much buy-in from lesser developed nations. But the BWC quickly showed that it had this 
very important role of showcasing best practices for countering a wide range of biological 
threats. We demonstrated then, and we remain convinced today, that our approach must include 
measures to help with human, animal and plant diseases and their consequences. As we 
progressed, those countries that were actively engaged in the process brought their best scientists 
and practitioners to give briefings and interact with the diplomats and their counterparts from 
other countries. Fairly rapidly, a much wider array of states and other nongovernmental and 
intergovernmental actors recognized the relevance of this approach not just to their national 
security but to their public health. So, over those years, attendance by States Parties doubled in 
the first year from that of the Protocol negotiations and continues to increase year by year. 

Between 2007 and 2010, the Biological Weapons Convention Work Program resumed its 
focus on biosafety and pathogen security, national implementation and codes of conduct for 
scientists, and also focused on disease surveillance capacity building and assistance in the event 
of a suspicious outbreak or alleged use of BW. This focus on disease surveillance, and the 
demonstration that SARS, H1N1 and H5N1 knew no boundaries—that concerted national and 
international coordination was needed—brought home the value of the work ongoing in Geneva. 
The meetings were no longer just for diplomats; we had participants from all parts of the world 
and had the interaction of the disarmament, scientific, law enforcement, academic and private 
sector communities. These meetings stimulated significant activity at the national level and 
increased the knowledge base around the world in best practices in biosafety and biosecurity, 
disease surveillance, in science education. This new approach started with limited and modest 
goals but it was clearly a success. 

That is the last ten years. Of course, today, the threat has not gone away. We fully 
recognize that a major biological attack on one of the world’s major cities could cause as much 
death and economic and psychological damage as a nuclear attack. And while the United States 
is still concerned about state-sponsored biological warfare and proliferation, we are equally, if 
not more, concerned about an act of bioterrorism due to the rapid pace of advances in the life 
sciences. 

And so today, it is time for still more ambitious thinking. 
As we go to the Biological Weapons Convention Review Conference in December in 

Geneva, our steps should line up with the aims of President Obama’s National Strategy for 
Countering Biological Threats which was announced at the BWC two years ago. This strategy 
has a clear, overarching goal … to protect against the misuse of science to develop or use 
biological agents to cause harm. 

Let me outline - or I’m sure for this group, remind you of—the broadest goals of the 
national strategy: 

First, that we will work with the international community to promote the peaceful and 
beneficial use of life sciences, in accordance with the Biological Weapons Convention’s Article 
Ten, to combat infectious diseases regardless of their cause. 

Second, we will work to promote global health security by increasing the availability of 
and access to knowledge and products of the life sciences to help reduce the impact from 
outbreaks of infectious disease, whether of natural, accidental, or deliberate origin. 
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Third, we will work toward establishing and reinforcing norms against the misuse of the 
life sciences. We seek to ensure a culture of responsibility, awareness, and vigilance among all 
who use and benefit from the life sciences. 

And fourth, we will implement a coordinated approach to influence, identify, inhibit, and 
interdict those who seek to misuse scientific progress to harm innocent people. 

These are the goals of the National Strategy that inform our approach and they have a few 
specific implications for our work between now and the Review Conference in December and 
beyond. 

We will continue to seek timely and accurate information on the full spectrum of threats 
and challenges so that we can take appropriate actions to manage the evolving risk. 

We will make clear, as we have in the National Strategy that the revolutionary advances 
that are taking place in the life sciences are overwhelmingly positive. We need to embrace and 
support those developments while taking balanced, appropriate, steps to minimize the risks posed 
by potential misuse. 

To remain effective, the Biological Weapons Convention must continue to adapt to the 
wider range of biological threats we will face in this century. We need to continue to translate 
these strategic goals, which are shared overwhelmingly by the other States Parties to the BWC, 
to enhance the BWC still further. 

We want to enhance the effectiveness of this Convention as the norm against biological 
weapons, through our actions and not only through our words. We have consulted widely, and 
we have listened widely, on how we can all benefit from a range of tools that increase mutual 
confidence; from specific confidence-building measures, to more frequent consultations, to 
proactive, national steps that demonstrate compliance by states. 

We will seek endorsement of expanded efforts to prevent bioterrorism by strengthening 
national legislation and oversight in the States Party, fostering greater understanding of the scope 
of national implementation measures that the Convention requires and enlisting the support and 
cooperation of the international scientific and commercial sectors in these efforts. 

We know that the best time for international assistance should come before, and not after, 
a biological weapons attack. We will continue to focus on providing targeted and sustainable 
international assistance, joined by other donors in the international community, aimed at building 
the national capacities in all countries to detect and respond to a disease outbreak, regardless of 
the cause, and identifying and addressing barriers to effective international response. We will 
take a multi-sectoral approach and seek assistance from other donors. … 

The intersessional process in between each Review Conference has been effective –and 
where the real work of the BWC has been done—more than in the Review Conference that will 
be in the spotlight in December. The intersessional process has brought together national 
security, public health, law enforcement, scientific and academic communities, private industry, 
and intergovernmental organizations that did not previously interact with the BWC, such as the 
World Health Organization, Food and Agriculture Organization, and the World Organization for 
Animal Health. The Biological Weapons Convention has become, and should be, fully utilized as 
a forum to share information with all states of the bilateral and regional activities that relate to 
the BWC, to consult with each other on new avenues of bilateral and multilateral engagement, 
and to seek the support of the international community for national protection efforts. These 
activities, those States Party now realize will enhance their real-world capability and real-world 
security. 
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* * * * 
 
We would like the Review Conference in December to reinvigorate, or to give added 

vigor, to this intersessional process, to continue this expert-level interaction and to look to more 
concrete results in such discussions. For example, we think that the convening authority of the 
BWC could bring in the emergency management community in greater efforts to determine the 
capabilities and resources needed in the event of an outbreak. We could do a better job sharing 
lessons learned regarding regulations that are needed to assist efforts at response and recovery 
efforts. We should have in-depth discussions about the latest developments in science and 
technology that could affect the BWC and we should be very open within the U.S., and the other 
leading BWC members, about sharing how we comply with our BWC obligations. 

 
* * * * 

 
Let me mention one more goal for this Review Conference for it is one of our oldest 

goals for the BWC and still valid today. We want to establish universal adherence. Universal 
membership will strengthen the global norm against the use of disease as a weapon and reinforce 
the international community's determination that such use would be, as the preamble to the BWC 
states, “repugnant to the conscience of mankind.” There is reason to hope for additional 
membership. The process I have just described is becoming clear to others—that this process is 
not only about national security but also about their self-protection against a range of threats not 
just from other states but also from non-state actors, and all who have participated as States Party 
have gained in their capacity to respond to such threats. We think this gives added incentive to 
get those few states that have not yet become members of the BWC to join up and achieve this 
goal of universal adherence. 

Just to sum up, the BWC and the parties to it have kept current with countering modern 
day threats. This is the right moment as we go to this Review Conference in December to 
reinforce our resolve to take additional practical steps to move forward jointly toward our greater 
mutual security. 
 

* * * * 
 

On December 7, 2011, Secretary Clinton addressed the Seventh BWC Review 
Conference in Geneva, Switzerland. BWC review conferences are held every five years. This 
was the first time a U.S. secretary of state had addressed a BWC review conference. 
Secretary Clinton’s remarks, excerpted below, are available in full at 
www.state.gov/secretary/rm/2011/12/178409.htm.   

 
___________________ 

 
* * * * 

 
 

I want to start by acknowledging that our countries have accomplished a great deal together 
under the Biological and Toxin Weapons Convention. One hundred sixty-five states have now 

http://www.state.gov/secretary/rm/2011/12/178409.htm�


619          DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW 
 

 

committed not to pursue these weapons, and I am delighted to welcome Burundi and 
Mozambique to the Convention, and I join in urging all states who have not yet done so to join. 

President Obama has made it a top goal of his Administration to halt the spread of 
weapons of mass destruction, because we view the risk of a bioweapons attack as both a serious 
national security challenge and a foreign policy priority. In an age when people and diseases 
cross borders with growing ease, bioweapons are a transnational threat, and therefore we must 
protect against them with transnational action. 

The nature of the problem is evolving. The advances in science and technology make it 
possible to both prevent and cure more diseases, but also easier for states and non-state actors to 
develop biological weapons. A crude, but effective, terrorist weapon can be made by using a 
small sample of any number of widely available pathogens, inexpensive equipment, and college-
level chemistry and biology. Even as it becomes easier to develop these weapons, it remains 
extremely difficult—as you know—to detect them, because almost any biological research can 
serve dual purposes. The same equipment and technical knowledge used for legitimate research 
to save lives can also be used to manufacture deadly diseases. 

So of course, we must continue our work to prevent states from acquiring biological 
weapons. And one of the unsung successes of the Convention is that it has engrained a norm 
among states against biological weapons. Even countries that have never joined the Convention 
no longer claim that acquiring such weapons is a legitimate goal. But unfortunately, the ability of 
terrorists and other non-state actors to develop and use these weapons is growing. And therefore, 
this must be a renewed focus of our efforts during the next 14 days, as well as the months and 
years ahead. 

* * * * 
 
Two years ago, the Obama Administration released our national strategy for countering 

biological threats, which is a whole-of-government approach designed to protect the American 
people and improve our global capacity. We support our partners’ efforts to meet new 
international standards in disease preparedness, detection, and response. We are helping make 
laboratories safer and more secure, engaging 44 countries in these efforts this year. And since 
2007, we’ve conducted more than a dozen workshops to help train public health and law 
enforcement officials. 

But there is still more to do, and I want to briefly mention three areas. First, we need to 
bolster international confidence that all countries are living up to our obligations under the 
Convention. It is not possible, in our opinion, to create a verification regime that will achieve this 
goal. But we must take other steps. To begin with, we should revise the Convention’s annual 
reporting systems to ensure that each party is answering the right questions, such as what we are 
each all doing to guard against the misuse of biological materials. 

Countries should also take their own measures to demonstrate transparency. Under our 
new Bio-Transparency and Openness Initiative, we will host an international forum on health 
and security to exchange views on biological threats and discuss the evolution of U.S. 
bioresearch programs. We will underscore that commitment by inviting a few state parties to the 
Convention to tour a U.S. biodefense facility next year, as Ambassador van den IJssel and the 
UN 1540 Committee did this past summer. And we will promote dialogue through exchanges 
among scientists from the United States and elsewhere. In short, we are intending and our 
meeting our obligation to the full letter and spirit of the treaty, and we wish to work with other 
nations to do so as well. 
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Second, we must strengthen each country’s ability to detect and respond to outbreaks and 
improve international coordination. As President Obama said earlier this year at the UN, “We 
must come together to prevent and detect and fight every kind of biological danger, whether it’s 
a pandemic like H1N1, or a terrorist threat, or a terrible disease.” Five years ago, 194 countries 
came together at the World Health Organization and committed to build our core capacities by 
June 2012, and we should redouble our efforts to meet that goal. We will support the WHO in 
this area, and I urge others to join us. 

Finally, we need thoughtful international dialogue about the ways to maximize the 
benefits of scientific research and minimize the risks. For example, the emerging gene synthesis 
industry is making genetic material widely available. This obviously has many benefits for 
research, but it could also potentially be used to assemble the components of a deadly organism. 
So how do we balance the need for scientific freedom and innovation with the necessity of 
guarding against such risks? 

There is no easy answer, but it begins with open conversations among governments, the 
scientific community, and other stakeholders, in this forum and elsewhere. We have recently had 
our U.S. President’s Commission on Bioethics develop ethical principles that could be helpful in 
this dialogue, and we urge a discussion about them. Ambassador Kennedy and the U.S. team 
look forward to working with all of you for a strong set of recommendations. 

And let me conclude by saying we know the biological threats we face today are new, but 
our commitment to face threats together is not. More than 85 years ago, after the horrors of 
World War I, the international community took a stand against the use of poison gases and 
bacteriological weapons. And nearly a half-century later, that shared commitment brought us 
together to adopt the Biological Weapons Convention. So in that same spirit, let us move 
forward to address the challenges we face together in the 21st century. 

 
* * * * 

 
Assistant Secretary Countryman provided a briefing on the outcome of the BWC 

Review Conference on December 23, 2011.  Excerpts from that briefing appear below.  The 
full text of the briefing is available at www.state.gov/t/isn/rls/rm/179689.htm.  

___________________ 
 

* * * * 
 

The United States is pleased with the outcome of the 7th Review Conference of the Biological 
and Toxin Weapons Convention that was adopted yesterday in Geneva. The final document 
adopted a program for what we call the intercessional period, the next five years before the next 
review conference, that will focus on three major topics: first, strengthening implementation of 
the convention, that is, the implementation legally and practically by each of the states party; 
second, a regular and systematic review of scientific and technological developments in the life 
sciences relevant to the convention; and third, continuing to build capacity to deal with disease 
outbreaks, including capacity building in bio-safety, bio-security, disease surveillance, 
preparedness, and response. 

These are the three areas that the United States emphasized when Secretary Clinton spoke 
to the conference on December 7th, and we’re pleased, of course, that they are the focus of the 
final document. … 
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* * * * 

 
5.  Ballistic Missile Defense 

 
On September 2, 2011, the United States Department of State issued a press statement 
welcoming Turkey’s decision to host a missile defense radar in support of NATO’s common 
missile defense efforts.  The press statement is available at 
www.state.gov/r/pa/prs/ps/2011/09/171633.htm.   

On September 15, 2011, the Agreement between the Government of the United 
States of America and the Government of the Republic of Poland Concerning the 
Deployment of Ground-Based Ballistic Missile Defense Interceptors in the Territory of the 
Republic of Poland, as amended by the 2010 Protocol, entered into force.  The original 
agreement is discussed in Digest 2008 at 1009-11 and the 2010 Protocol is discussed in 
Digest 2010 at 811-12.  A September 15, 2011 State Department media note provided the 
joint statement of the parties announcing entry into force and explaining further that: 

 
The U.S. Ballistic Missile Defense system will be located at Redzikowo Base as a part of 
the European Phased Adaptive Approach to missile defense in the 2018 timeframe. This 
base represents a significant contribution by our two nations to a future NATO missile 
defense capability. 

 
Media note, available at www.state.gov/r/pa/prs/ps/2011/09/172439.htm.  

On December 23, 2011, the Agreement between the Government of the United 
States of America and the Government of Romania on the Deployment of the United States 
Ballistic Missile Defense System in Romania entered into force. The United States and 
Romania issued a joint statement, announcing the Agreement’s entry into force, available at 
www.state.gov/r/pa/prs/ps/2011/12/179665.htm.  The statement added that:  

 
The U.S. ballistic missile defense interceptor site will be located at Deveselu Air Base as 
a part of the European Phased Adaptive Approach to missile defense in the 2015 
timeframe. This base represents a significant contribution by our two nations to NATO’s 
missile defense efforts.   

 
Secretary Clinton and Romania’s Foreign Minister Teodor Baconschi signed the agreement 
on September 13, 2011.  See fact sheet, available at  
www.state.gov/r/pa/prs/ps/2011/09/172258.htm. The text of the agreement is available at 
www.state.gov/t/avc/trty/172915.htm  

 
6.  New START Treaty 
 

On February 5, 2011, the Treaty between the United States of America and the 
Russian Federation on Measures for the Further Reduction and Limitation of 
Strategic Offensive Arms (“New START”) entered into force with the exchange of 
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instruments of ratification between Secretary Clinton and Foreign Minister Lavrov. 
For background on the treaty, see Digest 2010 at 812-821 and Digest 2009 at 786–
90. Entry into force in 2011 triggered the commencement of treaty-based 
verification activities by the parties, including on-site inspections of weapons 
facilities, exchanges of databases of weapons information, notifications of data 
changes, as well as meetings of the Bilateral Consultative Commission (“BCC”) 
established by the treaty.  A February 5, 2011 State Department fact sheet, available 
at www.state.gov/r/pa/prs/ps/2011/02/156037.htm, outlined the various activities 
that commenced upon entry into force of the New START Treaty.  On April 13, 2011, 
U.S. inspectors arrived in the Russian Federation for the first U.S. on-site inspection 
of Russian facilities under New START. See April 13, 2011 State Department media 
note, available at www.state.gov/r/pa/prs/ps/2011/04/160727.htm. The BCC held 
two sessions in 2011 to discuss implementation of the treaty, one in late March to 
early April and the second from late October to early November, both in Geneva.  
Further information on New START and its implementation can be found at 
www.state.gov/t/avc/newstart/index.htm.  

 
 
7. Treaty on Conventional Armed Forces in Europe 
 

In August of 2011, the Department of State submitted its report to Congress on compliance 
with the Treaty on Conventional Armed Forces in Europe (“CFE”) for the period December 
1, 2009 to November 30, 2010.  The report is available at 
www.state.gov/t/avc/rls/rpt/170445.htm. The report identified the following countries for 
which the President was not able to certify compliance with the CFE and related 
documents:  Armenia, Azerbaijan, Belarus, Russia, and Ukraine. The report described 
compliance issues in those countries and U.S. responses and provided an assessment of the 
significance and security risks of compliance concerns.   

 On November 22, 2011, the United States announced that it would cease 
carrying out certain of its obligations under the CFE Treaty relating to Russia. A November 
22 press statement explained: 

 
This announcement in the CFE Treaty's implementation group comes after the United 
States and NATO Allies have tried over the past 4 years to find a diplomatic solution 
following Russia’s decision in 2007 to cease implementation with respect to all other 29 
CFE States. Since then, Russia has refused to accept inspections and ceased to provide 
information to other CFE Treaty parties on its military forces as required by the Treaty.   
 

November 22, 2011 press statement, available at 
www.state.gov/r/pa/prs/ps/2011/11/177630.htm. For background on Russia’s decision to 
suspend its observance of the CFE Treaty in 2007, see Digest 2007 at 1001-02. The 
November 22, 2011 press statement confirmed that the United States remained committed 
to implementing the CFE Treaty with all parties other than Russia. In addition, the 
statement reported that the United States would voluntarily inform Russia of any significant 
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changes in its force posture in Europe in order “to increase transparency and consistent 
with our longstanding effort to promote stability and build confidence in Europe.”  

 
8. Arms Trade Treaty 

In 2009, Secretary Clinton announced U.S. support for negotiation of an Arms Trade Treaty 
to establish common international standards for the import, export, and transfer of 
conventional arms to help prevent the acquisition of arms by terrorists, criminals, and those 
who violate human rights or are subject to UN arms embargoes. See Digest 2009 at 790-91. 
A conference to negotiate the treaty will occur from July 2-22, 2012 at UN Headquarters in 
New York. On October 17, 2011, U.S. Ambassador to the Conference on Disarmament Laura 
Kennedy delivered a statement on the Arms Trade Treaty in a session of the UN General 
Assembly’s First Committee. Excerpts from her statement appear below. The full text of the 
statement is available at www.state.gov/s/l/c8183.htm.  

___________________ 
 

* * * * 
 
The discussions on the Arms Trade Treaty have covered a very wide range of issues and put 
forth myriad proposals for elements to include in a Treaty.  These ideas are not all compatible, 
and certainly are not all universally agreed.  However, I think the discussions have revealed an 
underlying agreement on the basic objectives of an Arms Trade Treaty, and that the United 
States joins in that fundamental agreement.   

To reiterate what my government has said throughout these discussions, “The United 
States is prepared to work hard for a strong international standard…to ensure that all countries 
can be held to standards [in the international transfer of arms] that will actually improve the 
global situation.”  We recognize that the core concerns of this situation cannot be legislated by 
any Treaty, but rather are a matter of national enforcement.  That is why we believe the Treaty 
does not have the luxury of delving into  “how” member states will enact and enforce the 
necessary mechanisms and criteria to make it more difficult for those who would abuse arms to 
obtain them, but rather to concentrate on  “what” needs to be the effect of the national 
implementation that is the core of the negotiations.   

The United States continues to remind all that we need to remember this is not an arms 
control or disarmament Treaty we are going to negotiate—it is a trade regulation treaty.  The 
nationally considered and approved international transfer of arms is a legitimate activity, and this 
Treaty should not unduly hinder such legitimate transactions.  The value we intend to add to the 
international system is the legal requirement for each member state to regulate such transactions 
on a national basis, carefully taking into consideration applicable agreed-upon standards.   

 
* * * * 

 
Fortunately, the nature of what we will be about lends itself to the kind of “bare-bones” 

approach that will be required to achieve success.  As I implied earlier, it will not be necessary 
… for an ATT to spell out all the details of national implementation.  That properly should be 
left to each state.  What the ATT will need to specify is the unflinching requirement that each 
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state take unto itself the obligation to ensure that international transfers are only made on the 
basis of national decisions, not on the basis of a quick under-the-counter profit by an individual 
merchant or broker.  Each state will need to consider carefully the impact of a proposed transfer, 
as well as the likelihood that any transfer, once it leaves the originating state may be diverted to 
some other more nefarious purpose, and how to control or deny support for such diverting 
activity.  The scope of required regulation should be clear, though its specifics can be left to 
national implementation.  And the Conference must be unequivocal in making enforcement of 
the Treaty’s provisions a national, rather than international or multilateral, responsibility of each 
State Party.  Each State Party will need to report to other State Parties on the actions that it is 
taking to implement the Treaty—details on the national control system that it has in place and on 
changes to that system as well as information on covered items transferred pursuant to the 
provisions of the treaty. 

 
* * * * 

 
 
9.  Arms Embargoes 
 

See Chapter 16. 
 

* * * * 
 

Cross References 

 
UN General Assembly resolution condemning Iran-supported terrorist plot, Chapter 3.B.1.b. 
Constitutionality of U.S. statute enacting the Chemical Weapons Convention, Chapter 4.B. 
Universal Periodic Review, Chapter 6.A.3.b. 
Extrajudicial, summary, or arbitrary executions, Chapter 6.I.2. 
Recognizing the TNC in Libya, Chapter 9.B.2. 
Outer space, Chapter 12.B. 
Nonproliferation-related sanctions and export controls, Chapter 16.A.1.–3. and C.2. 
Conflict avoidance and atrocities prevention, Chapter 17.C. 
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