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I. INTRODUCTION

Pursuant to Fed. R. Civ. P. 12(b)(1), (c), (h)(2), and 56(a) the defendant, the United States, asks
the Court to dismiss Plaintiffs’ claims with prejudice because the complaint fails to state a claim on
which relief can be granted and because the Court lacks subject matter jurisdiction over Plaintiff’s
“wrongful levy” claim, or, in the alternative, the Court should grant summary judgment to the United
States on the “wrongful levy” claim and dismiss all other claims with prejudice.

In this case, Concorde Garment Manufacturing Corporation (hereinafter “Corporate Plaintiff” or
“Concorde”) and certain Chinese nationals employed by Concorde and its affiliated companies have
filed suit (hereinafter “Individual Plaintiffs”)" and insist that the United States cannot collect Federal
Insurance Contributions Act (“FICA”) taxes with respect to wages paid to nonresident alien contract
workers temporarily admitted to the Commonwealth of the Northern Mariana Islands (“CNMI”).
Plaintiffs rely on erroneous arguments regarding statutory interpretation®, as well as meritless
constitutional arguments regarding due process and equal protection.

According to the First Amended Complaint, Individual Plaintiffs were employees of Corporate
Plaintiff, who paid the employees’ portion of FICA taxes. (See Dkt. 19-1 Exhibit A, Amended
Complaint, fn 1, 11 1, 6, 17-18, Ai, Fang Lin et al v. v. United States, Case No. 11-cv-00014)
(hereinafter Amend. Compl.). Individual Plaintiffs were lawfully admitted to the CNMI and worked for

employers in the CNMI as temporary contract workers during all or part of the years 2004 through 2007.

! For purposes of this Motion, Individual Plaintiffs is used broadly to refer to employees of Corporate Plaintiff for whom
employer’s portion of employment taxes were paid. The reference to Individual Plaintiffs is not a recognition that any of the
named Individual Plaintiffs are proper parties and have filed claims for refund or that their claims for refund have merit.

% This case raises the same statutory issues addressed in American Pacific Textile, Inc. et al. v. United States, Case No. 10-cv-
18 and Hong Kong Entertainment (Overseas) Investment Ltd et al v. United States, Case No. 10-cv-19. The United States’
Motions for Judgment on the Pleadings in American Pacific Textile and Hong Kong Entertainment are fully briefed and
argued.
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(1d., 11 1-2, 16-17) Individual Plaintiffs are citizens of the People’s Republic of China (“China”). (Id., {
17). Employee’s portion of employment taxes were withheld from the Individual Plaintiffs’ wages and
were remitted to the United States as taxes under the Federal Insurance Contributions Act (“FICA”).
(1d., 111 17, 25-26). Corporate Plaintiff is organized under the laws of the CNMI. See Amend. Compl. |
2. On or about April 14 through May 16, 2008, the Corporate and Individual Plaintiffs allege that they
have filed administrative claims for refund of the FICA taxes with the Internal Revenue Service (“IRS”)
for purposes of recovering the amounts paid to the IRS. Id., 11 8, 17-18. According to the amended
complaint, the IRS has neither allowed nor disallowed the claims. Id., { 10.

In response to Corporate Plaintiff’s claim for refund filed on or about April 14 through 16, 2008,
the Internal Revenue Service refunded $1,157,359.71 to the Corporate Plaintiff. 1d., § 9. “Subsequent to
full payment of the FICA tax liability for the Tax Periods at issue, Plaintiff, Concorde, filed a claim for
refund of these taxes and was issued a partial refund.” Id., § 81. “After April 10, 2012, the Defendant
commenced levy proceedings against Concorde to collect an alleged ‘erroneous refund’ of a portion of
the FICA taxes paid to Concorde which are the subject of this civil action.” Id., 11 9, 82.

Plaintiffs allege that the imposition of FICA taxes on employees and employers in the CNMI is
without legal authority, and that they should be refunded the FICA taxes they have paid. Id., { 33.
Plaintiffs also allege that the imposition of FICA taxes in the CNMI is a violation of due process and
equal protection. Id., 11 41-44, 53, 60, 70, 77. Finally, the Corporate Plaintiff alleges the IRS initiated an
illegal levy. Id., 186. Corporate Plaintiff does not, however, allege to have filed an administrative claim
pursuant to 26 U.S.C. §7433(d), which is a statutory requirement in order to bring a lawsuit based on the

illegal levy allegation.
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Because Plaintiffs are wrong as a matter of law, their amended complaint fails to state a claim
upon which relief can be granted. Plaintiffs” argument that the imposition of FICA taxes in the CNMI is
without legal authority is a straightforward question of statutory interpretation, and this argument has
already been carefully and thoroughly considered and rejected by the only other courts to have
considered this issue: the Court of Federal Claims and the Federal Circuit. Zhang v. United States, 89
Fed. CI. 263 (Fed. Cl. 2009), affirmed Zhang v. United States, 640 F.3d 1358 (Fed. Cir. 2011). Simply
put, Section 606(b) of the Covenant, 48 U.S.C. § 1801, applies “those laws of the United States which
impose excise and self-employment taxes to support” the Social Security System *“as they apply to
Guam.” FICA taxes apply geographically to Guam through 26 U.S.C. § 3121(e), and FICA taxes
therefore apply to the CNMI.

Plaintiffs” constitutional arguments also lack merit. The application of FICA taxes to Plaintiffs
does not violate procedural due process by being so unconstitutionally vague that the FICA tax laws
failed to be any rule at all and failed to give Plaintiffs notice, particularly considering the fact that
Plaintiffs allege to have actually paid these taxes. Nor is the application of FICA taxes to Plaintiffs so
arbitrary that it ceases to be an exercise of the taxing power but becomes a confiscatory taking violative
of substantive due process. Nor does the application of FICA tax law to Plaintiffs, while exempting
certain residents of the Philippines and Republic of Korea (“Korea”) in certain specific and limited
situations, violate equal protection. Plaintiffs cannot show that the collection of FICA taxes in the CNMI
lacks any rational basis whatsoever, particularly considering the fact that the power to legislate and
classify in the areas of the conduct of foreign relations, taxation, and immigration is extremely broad,

and that the Court’s review of such legislation is very deferential.
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Finally, Corporate Plaintiff raises a wrongful levy claim but has not met the required condition
precedent: the filing of anadministrative claim for refund. This Court therefore does not have subject
matter jurisdiction, or, in the alternative, this is a claim for which the Court should grant the United

States summary judgment.®

II. QUESTIONS PRESENTED

1. Are nonresident alien individual employees (and, as a logical extension of Plaintiffs’
argument, all employees in the CNMI) entitled to refunds of FICA taxes withheld from the wages they
received for services rendered in the CNMI on the ground that FICA taxes do not apply there—even
though the Internal Revenue Code imposes the FICA taxes in Guam, and the governing Covenant
applies FICA taxes, the Internal Revenue Code, and, generally, the statutes of the United States to the
CNMI as they apply to Guam?

2. Is an employer entitled to a refund of the employer’s portion of FICA taxes it tendered with
respect to wages paid to nonresident alien employees in the CNMI (and, as a logical extension of
Plaintiffs” argument, all employees in the CNMI) on the ground that FICA taxes do not apply there—
even though the Internal Revenue Code imposes FICA taxes in Guam, and the governing Covenant
applies FICA taxes, the Internal Revenue Code, and, generally, the statutes of the United States to the
CNMI as they apply to Guam?

3. If questions 1 and 2 are answered in the negative, do the Covenant and the FICA tax

provisions of the Internal Revenue Code violate procedural due process where the Plaintiffs were aware

® The United States raised a counterclaim based on the erroneous refund made to the Corporate Plaintiff. Because FICA taxes
apply to the CNMI as they apply to Guam, the United States will move under a separate motion for a judgment against the
Corporate Plaintiff to recover the amount of FICA taxes owed and erroneously refunded.
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of the application of FICA taxes to the CNMI and allegedly paid all of the FICA taxes due over a four
year period, and/or do they violate substantive due process because they apply so arbitrarily that they
amount not to an exercise of the taxing power but to a confiscatory taking?

4. If questions 1 and 2 are answered in the negative, do the Covenant and the FICA tax
provisions of the Internal Revenue Code violate equal protection where certain exceptions from FICA
taxes for residents of the Philippines and Korea are not based on a suspect classification such as race,
national origin, or alienage, where the United States has extremely broad power to legislate and classify
in the areas of immigration, tax, and the conducting of foreign affairs and the making of treaties, and

where the United States has a rational basis in providing these exceptions?

III. BACKGROUND

Plaintiffs present two overarching arguments why FICA social security tax is not applicable to
foreign contract workers in the CNMI, based on their interpretation of the Covenant to Establish a
Commonwealth of the Northern Mariana Islands in Political Union with the United States of America
(hereinafter “Covenant”), reprinted as amended at 48 U.S.C. 81801, and how the Internal Revenue
Code and Immigration law interact with the Covenant. See Corporate Plaintiff’s Attachment to Claim
for Refund (“Claim for Refund”), attached as Exhibit A. First, Plaintiffs argue that because the CNMI is
not part of the “United States” when used as a geographical term, FICA laws do not apply to the CNMI.
Second, Plaintiffs contend section 606(b) of the Covenant does not impose FICA taxes on the CNMI.

To achieve both erroneous conclusions, Plaintiffs proffer a reading of FICA laws and the
Covenant that is inconsistent with their plain language, rely on irrelevant provisions of the United States

Social Security and immigration laws, and ignore the legislative history of the Covenant that clearly
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supports an application of the FICA tax laws (both employer and employee portions of employment
taxes) to the CNMI as they apply to Guam.

These exact issues have already been decided by the Court of Federal Claims (“CFC”) in Zhang
v. United States, 89 Fed. CI. 263 (Fed. Cl. 2009). In Zhang, the CFC held that “the term *United States’
is used in a geographical sense in FICA”” and that FICA taxes therefore apply to Guam. Id. at 277. The
CFC further explained that, pursuant to Section 606(b) of the Covenant, “laws of the United States
which impose excise and self-employment taxes to support [the Social Security System] become
applicable to the Northern Mariana Islands as they apply to Guam.” Id. at 287. The CFC therefore
concluded that “FICA applies to Guam through [26 U.S.C.] 3121(e) and [S]ection 606(b) of the
Covenant applies FICA to the CNMI [in the same way as] Guam.™ 1d. The CFC then considered and
rejected the Zhang plaintiffs’ various arguments that Section 606(b) of the Covenant does not extend
FICA to the CNMI. Id. at 277-79, 281, 286-87.

The Court of Appeals for the Federal Circuit affirmed. Zhang v. United States, 640 F.3d 1358
(Fed. Cir. 2011). Like the CFC, the Court of Appeals held that, under Section 3121(e)(2) of the Internal
Revenue Code, FICA applies to Guam and, under Section 606(b) of the Covenant, FICA applies to the
CNMI as it applies to Guam. Id. at 1371. The Court of Appeals rejected the Zhang plaintiffs’ argument
that Section 606(b) extends only the FICA employer tax and not the FICA employee tax. Id. at 1371.
The Court of Appeals found it reasonable to conclude that the term “excise” in Section 606(b) of the

Covenant refers to both the employee and employer FICA taxes based on the ordinary meaning of

* The CFC relied on the canon of statutory construction of avoiding absurd results in interpreting a statute and that
interpreting Covenant §606(b) to apply to the employer’s and employee’s portion of FICA was the only rational conclusion.
Zhang, 89 Fed. CI. at 280-281.
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“excise” and the legislative history of the Covenant.® Id. Finally, the Court of Appeals rejected the
Zhang plaintiffs’ arguments that two statutes enacted after the Covenant took partial effect in 1976, but
before it took full effect in 1987, limited the Covenant’s application of FICA taxes to the CNMI. Id. at
1369-70.

Before addressing Plaintiffs’ claims, it is helpful to describe the background out of which they
arose — the legal system and, to some extent, the political history of the Northern Mariana Islands
(hereinafter NM1).°

The NMI are the fourteen northernmost islands in the Micronesian Chain, which is “at about the
same distance west of the United States mainland as Tokyo or Melbourne and about the same distance
north of the equator as Mexico City or Manila. (A fifteenth island, Guam, is the southernmost of the
archipelago, but it has been a separate political entity since coming under the American flag during the
Spanish American War in 1898.)”" After the Spanish American War ended, Spain ceded Guam to the
United States and sold the NMI to Germany. When World War | began, Japan took possession of all the
islands in the Micronesian Chain except Guam; after the war Japan governed most of Micronesia,
including the NMI, under a mandate from the League of Nations. By the end of World War 11, the

United States military had occupied most of the Micronesian islands.® In 1947, the United Nations

> The Federal Circuit did not rely on the CFC’s rationale in statutory construction of avoiding absurd results.

® For a more detailed account see, e.g., H.R. Rep. No. 94-364, at 2-4 (1975); S. Rep. No. 94-596, at 2-5 (1976), reprinted at
1976 U.S.C.C.A.N. 448, 449-452,

”N. MARIANA ISLANDS COMM’N ON FED. LAWS, FINAL REPORT OF THE N. MARIANA ISLANDS COMM’N
ON FED. LAWS TO THE CONGRESS OF THE UNITED STATES 4 (1986) (hereinafter FINAL REPORT), reprinted at 1
N. Mar. I. 1G (1991). But see Micronesian Telecomm. Corp. v. NLRB, 820 F.2d 1097, 1098 (9" Cir. 1987) (“The Northern
Mariana Islands are the sixteen northern-most major islands in the Micronesian Chain”); Saipan Stevedore Co. v. Director,
Office of Workers’ Comp. Programs, 133 F.3d 717, 720 (9" Cir. 1998) (“The Northern Mariana Islands are a chain of
thirteen single islands and one group of three small islands located in the western Pacific Ocean near Guam”).

® See footnote 5; 1976 U.S.C.C.A.N. at 450.
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designated Micronesia a “strategic trust territory” and appointed the United States as trustee.® Under the
Trusteeship Agreement, the United States acquired no sovereignty over the NMI; it had only the powers
granted by the Agreement, which it exercised under the relevant provisions of the United Nations
Charter.*

On February 15, 1975, representatives of the United States and the NMI signed the Covenant.
The signatories were a personal representative of the U.S. President and the Marianas Political Status
Commission, the duly appointed representative of the people of the NMI.* The Covenant was approved
unanimously by the NMI Legislature and, on June 15, 1975, by 78.8% of the NMI voters.*? The U.S.
Congress approved the Covenant by a joint resolution, Pub. L. No. 94-241, 90 Stat. 263 (1976), which
President Ford signed on March 24, 1976." Most of the Covenant’s provisions, found in the United
States Code, became effective on that date. Under Section 1003(c) of the Covenant, the entire Covenant
was to become fully effective when the President of the United States issued a proclamation announcing
termination of the Trusteeship Agreement. President Reagan issued such a proclamation on November
3,1986.* The Covenant both grants and limits the power Congress can exercise over the internal affairs

of the CNMI.°

® Saipan Stevedore, 133 F.3d at 720.

Y FINAL REPORT at 36-38.

1 proclamation No. 4534, 42 Fed. Reg. 56,593-01 (Oct. 27, 1977).

'2 See footnote 5; 1976 U.S.C.C.A.N. at 450.

B FINAL REPORT at 18-19.

Y proclamation No. 5564, 51 Fed. Reg. 40,399 (Nov. 3. 1986).

1> See FINAL REPORT at 41-45; see also id. at 44 (“Because the Commonwealth is not and never was a ‘Territory or other
Property belonging to the United States,” the United States has no prior claim of sovereignty and, therefore, Congress may
not use its broad grant of plenary power in the territorial clause [U.S. CONST. Art. IV, § 3, cl. 2] to ‘make all needful Rules
and Regulations’ in the Northern Marianas™); see also Hillblom v. United States, 896 F.2d 426, 429 (9" Cir. 1990) (“[T]he
authority of the United States towards the CNMI arises solely under the Covenant”). But cf. Saipan Stevedore, 133 F.3d at
721 (citations omitted) (“In effect, the Covenant acknowledges Congressional power over territories as provided in the
Constitution’s territorial clause . . . . However, although the territorial clause provides the Constitutional basis for Congress’
legislative authority in the Commonwealth, it is by the Covenant that we measure the limits of that power”).
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Plaintiffs demand refunds of FICA taxes paid for tax years 2004 through 2007, when the FICA
tax laws of the United States could apply to Plaintiffs through the Covenant. Those laws did apply to

them, as the Covenant demonstrates, and they are entitled to no refunds.

IV. ARGUMENT

A.  Plaintiffs owed FICA taxes and are entitled to no refunds because
they paid or received wages for services performed within what the
Internal Revenue Code describes as the “United States.”

Plaintiffs owed FICA taxes under the Internal Revenue Code (26 U.S.C., hereinafter the “Code”
or “IRC”), Subtitle C (Employment Taxes), Chapter 21 (Federal Insurance Contributions Act (FICA)).

Code Chapter 21’s Subchapter A (Tax on Employees) imposed a tax on the Individual Plaintiffs
for Old-Age, Survivors, and Disability Insurance (Social Security) (§ 3101(a)) and for Hospital
Insurance (Medicare) (8 3101(b)). IRC § 3101. Both taxes were equal to certain percentages of “wages
(as defined in section 3121(a)) received by [an individual] with respect to employment (as defined in
section 3121(b)).”

Code Chapter 21’s Subchapter B (Tax on Employers), § 3111(a) (Social Security) & 3111(b)
(Medicare) “imposed on every employer an excise tax, with respect to having individuals in [its]
employ, equal to [certain] percentas of the wages (as defined in section 3121(a)) paid by [it] with respect
to employment (as defined in section 3121(b)).” IRC § 3111.

As shown below, FICA taxes apply to Guam pursuant to IRC 83121, and, therefore, through the
Covenant, FICA taxes apply to the CNMI. Section 606(b) of the Covenant states, “[t]hose laws of the
United States which impose excise and self-employment taxes to support or which provide benefits
from the United States Social Security System will ... become applicable to the Northern Mariana

Islands as they apply to Guam.” (emphasis added). Thus, based on the plain language meaning of the
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Covenant, it is clear that Congress intended to apply FICA taxes to Guam pursuant to Section 606(b) of
the Covenant. Furthermore, the plain meaning of the term “excise” taxes clearly indicates that Congress
intended to apply both the employer and employee portion of FICA taxes to the CNMI, as they apply to
Guam. While Plaintiffs may argue that Section 606(b) of the Covenant is unclear whether “excise...tax”
includes both employer and employee portions of FICA, there is no dispute that Section 606(b), at a
minimum, applies the employer’s portion of FICA. Furthermore, even if the Court does find ambiguity
in the term “excise,” the legislative history clarifies that “excise...taxes” in Section 606(b) means both
the employer and employee portions of FICA.

Section A(1) below addresses the geographical application of FICA taxes to Guam. Section A(2)
addresses the meaning of “excise ... taxes” and demonstrates that Congress intended “excise...taxes” to
apply to the employer and employee portions of FICA. Sections (A)(3), (4), & (B) are alternative
arguments in support of the argument that Section 606(b) must have been intended to apply the

employer and employee portions of FICA to the CNMI as they apply to Guam.

1. Because the Internal Revenue Code defines Guam as a part of the
United States in which FICA laws apply, these laws also apply to the
Commonwealth of the Northern Mariana Islands.

a) The term “United States” is used in a geographic sense in the FICA
statutory tax scheme and FICA taxes therefore apply in Guam

The Individual Plaintiffs received wages, and the Corporate Plaintiffs paid wages, as defined in
IRC § 3121(a) (generally “all remuneration for employment”). They assert, however, that they neither
received nor paid wages with respect to employment as defined in § 3121(b) —i.e., “any service, of
whatever nature, performed (A) by an employee for the person employing him, irrespective of the
citizenship or residence of either, (i) within the United States . . . .” (Emphasis added). They argue that

the CNMI is not part of the United States for FICA purposes.

10
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Code § 3121(e)(2) defines “United States” as follows:

(e) State, United States, and Citizen. —For purposes of this chapter—

(2) United States.—The term “United States” when used in a geographical sense
includes the Commonwealth of Puerto Rico, the Virgin Islands, Guam, and
American Samoa.

As shown below, the FICA statutory scheme uses the term “United States” in a geographical
sense. This term therefore includes Guam, and thus, as several sections of the Covenant show, this
means that it also includes the CNMI. As a result, Plaintiffs owed FICA taxes and are entitled to no
refunds.

Plaintiffs incorrectly claim that Congress did not intend FICA taxes to have a geographical
application. The plain language of FICA laws proves otherwise, however, and absent ambiguity in the
plain language, Plaintiff cannot resort to legislative history. See Davis v. Michigan Dep’t of Treasury,
489 U.S. 803, 808-09 n. 3 (1989) (“Legislative history is irrelevant to the interpretation of an
unambiguous statute.”); see also Gumport v. Sterling Press (In re Transcon Lines), 58 F.3d 1432, 1437
(9th Cir.1995); Brooker v. Desert Hosp. Corp., 947 F.2d 412, 414 (9th Cir.1991).

That the FICA statutory scheme uses “United States” in a geographical sense is clear from the
statutory language. The term “wages” used in IRC §83101(employee FICA) and 3111 (employer FICA)
is defined as “all remuneration for employment.” IRC 83121(a). And the term “employment” used in
IRC 883101(employee FICA) and 3111 (employer FICA) is defined as “any service, of whatever nature,
performed ...by an employee for the person employing him, irrespective of the citizenship or residence

of either ... within the United States.” IRC 83121(b) (emphasis added). The term “United States” is

clearly used in a geographic sense here, as indicated by the language “irrespective of the citizenship or

11
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residence of either.” See also Zhang, 640 F.3d at 1367 (holding that the term “United States” was used
in a geographic sense in this provision).

As discussed above, the term “United States,” when used in a geographic sense, includes Guam.
IRC 83121(e)(2). Consequently, the plain language of these statutes reveal that FICA taxes under IRC
883101 and 3111 apply to “employment” occurring within Guam. See also Zhang, 640 F.3d at 1367.

The fundamental rule of statutory construction is that the inquiry ends with the plain meaning; if
a statute is unambiguous, courts may not consult its legislative history to change its meaning. With
unambiguous language in a statute, it is improper to consider extrinsic sources like legislative history to
raise ambiguities. Plaintiffs turn this rule on its head: they seek to show a purported ambiguity in the
legislative history of IRC 8 3121(e) to justify ignoring the plain meaning of the FICA tax statutes. A
resort to legislative history here is clearly improper, however, as the plain language of these statutes

unambiguously demonstrates that FICA taxes apply in Guam.

b) Section 606(b) applies the FICA taxes to the CNMI as they apply to
Guam, and its reference to “excise... tax” includes both the employer’s and
employee’s portion of FICA

Because FICA taxes apply in Guam, they apply in the CNMI through the Covenant. Section
606(b) of the Covenant specifically applies FICA taxes to the Corporate Plaintiff. It provides:
Those laws of the United Sates which impose excise and self-employment taxes to
support or which provide benefits from the United States Social Security System
will on January 1 of the first calendar year following the termination of the Trusteeship
Agreement or upon such earlier date as may be agreed to by the Government of the
Northern Mariana Islands and the Government of the United States become applicable
to the Northern Mariana Islands as they apply to Guam. (emphasis added)
On its face, Section 606(b) provides that those laws of the United States which impose excise and self-

employment taxes to support the United States Social Security System apply to the CNMI as they apply

12
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to Guam. As shown above, the FICA tax laws apply to Guam and therefore, based upon Section 606(b),
they apply to the CNMI.

However, Plaintiffs may argue that the term “excise taxes” in Section 606(b) is ambiguous, and
that Section 606(b) only applies two of the three taxes that support the Social Security System*®- (1)
FICA excise tax on employers'’ (IRC § 3111(a) & (b)), which the Corporate Plaintiff seek to recover;
and (2) the self-employment tax (SECA tax) enacted by the Self-Employment Contributions Act, which
the Code imposes on the self-employment income of certain individuals.*® In support of this argument,
Plaintiffs may point to IRC 83101, which uses “tax” to describe the employee’s portion of FICA and
IRC 83111, which uses “excise tax” to describe the employer’s portion of FICA.

As the Federal Circuit recognized, however, the plain language meaning of Section 606(b)
encompasses both types of FICA taxes. Zhang, 640 F.3d at 1372. The Internal Revenue Code does not
define “excise.” It is therefore necessary to assume that the term “excise” has its ordinary meaning. 1d. af
1371. The United States Supreme Court, in United States v. Fior D’Italia, Inc., described the employee
portion of FICA as an excise tax when it explained that “[t]he tax law imposes, not only on employees,
but also ‘on every employer,” an ‘excise tax,’ i.e., a FICA tax.” 536 U.S. 238, 240 (2002) (quoting
I.R.C. 83111); see also United States v. Cleveland Indians Baseball Co., 532 U.S. 200, 204 (2001) (The

Federal Insurance Contributions Act (FICA) ...impose[s] excise taxes on employee wages....”).

16 See generally Allison Christians, Taxing the Global Worker: Three Spheres of International Social Security Coordination,
26 Va. Tax Rev. 81, 92-93 (2006) (hereinafter Global Worker) (discussing contributions to the Social Security System); id. at
100-101 (discussing benefits).

7 As the Court of Federal Claims and Federal Circuit recognized, any ambiguity in Section 606(b) arises in connection with
the application of the employee portion of FICA taxes to the CNMI. Thus, as there is no possible ambiguity about whether
the employer portion applies in the CNMI, the Corporate Plaintiff’s claim for refund should be dismissed with prejudice,
even if the Court finds ambiguity in the term “excise” taxes.

18 See Code § 1401(a) & (b). None of the plaintiffs seeks a refund of SECA taxes, which corporations do not pay and which
nonresident aliens generally do not pay. See § 1402(b). The Individual Plaintiffs seek refunds of the third tax that supports
the Social Security system, the FICA tax on employees, IRC § 3101(a) & (b).
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Consistent with the Supreme Court’s above descriptions, Moreover, the term excise, in contemporary
usage, “has been extended to include various license fees and practically every internal revenue tax
except income tax.” 1d. (citing Black’s Law Dictionary 506 (5th ed. 1979) . FICA taxes fit the definition
in Black’s Law Dictionary, which was in use around the time the Covenant became effective. Thus,
“based on the plain meaning of the term ‘excise,” as well as various judicial interpretations affording the
term a broad scope vis-a-vis the FICA taxation scheme, and in light of the absence of a specific
definition for “excise” in the Internal Revenue Code ... it is reasonable to interpret the term “‘excise ...
taxes,” as used in Covenant § 606(b), to include both the employee and employer FICA taxes.” Zhang,
640 F.3d at 1372

However, even if the Court were to find the language ambiguous, when confronted with textual
ambiguity from “*[l]ess-than-meticulous-drafting,”” a court may refer to legislative history for assistance
to resolve that ambiguity. Zhang, 640 F.3d at 1373 (citing Koons Buick Pontiac GMC, Inc. v. Nigh, 543
U.S. 50, 53 (2004)). The Federal Circuit evaluated, as part of its review of the legislative history of the
Covenant, the House and Senate Reports in connection with Congress’ approval of the Covenant, the
Section by Section Analysis of the Covenant to Establish a Commonwealth of the Northern Mariana

Islands™, and the Second Interim Report of the CNMI.2° Zhang, 640 F.3d at 1373-74. Congress

19 See MARIANAS POLITICAL STATUS COMMISSION, SECTION BY SECTION ANALYSIS OF THE COVENANT
TO ESTABLISH A COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 78-83 (1975) (hereinafter
SECTION BY SECTION ANALYSIS).

20 Second Interim Report refers to N. MARIANA ISLANDS COMM’N ON FED. LAWS, WELCOMING AMERICA’S
NEWEST COMMONWEALTH, THE SECOND INTERIM REPORT OF THE N. MARIANA ISLANDS COMM’N ON
FED. LAWS TO THE CONGRESS OF THE UNITED STATES 415 (1985). The Federal Laws Commission was a
commission authorized by the Covenant whose members are appointed by the President of the United States. That
Commission made “recommendations to the United States Congress as to which laws of the United States not applicable to
the Northern Mariana Islands should be made applicable and to what extent and in what manner, and which applicable laws
should be made applicable and to what extent and what manner.” Covenant, section 504. The Commission issued three
reports, the First Interim Report, Second Interim Report and Final Report, all of which were reported to Congress.

14
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considered the Section-by-Section Analysis prior to approving the Covenant. > See S. Rep. No. 94-433,
at 65-94.

Here, “[t]he House and Senate Reports prepared in connection with Congress’s approval of the
Covenant both state: ‘Subsection (b) [of Covenant Section 606] assures that the laws of the United
States which impose taxes to support ... the United States Social Security System will become applicable
to the Northern Marianas as they are applicable to Guam upon termination of the Trusteeship
[Agreement]....”” Zhang, 640 F.3d at 1373 (quoting H.R. Rep. No. 94-364, at 11 (1975); S. Rep. No.
94-433, at 83 (1975)). Also, the Section by Section Analysis states,

Subsection (b) [of Section 606] assures that the laws of the United States which

impose taxes to support or which provide benefits from the United States Social

Security System will become applicable to the Northern Marianas as they are

applicable to Guam upon termination of the Trusteeship Agreement.... At this

time as well, those laws of the United States which impose taxes to support the

United States Social Security System will become applicable. The reason that the

Covenant is structured in a way which does not make the United States social

security laws applicable immediately is that the taxes which are imposed to

support the social security system are very burdensome as compared to the taxes

which are paid by the people of the Northern Marianas today.... [T]hese laws will

become effective in the Northern Marianas no later than termination of the

Trusteeship, at which time the entire Covenant will be effective.

Id. at 1373 (quoting Section—by—Section Analysis at 80-81). Finally, the Second Interim Report states,
“Employers and employees in the Northern Mariana Islands are made subject to taxes imposed by the
Federal Insurance Contributions Act to support the federal social security system at the time the social
security systems of the Northern Mariana Islands and the United States are merged....” Id. (quoting

Second Interim Report at 415 (emphasis added)); see also Second Interim Report at 465 (describes the

FICA taxation scheme as “impos [ing] wage-based taxes on employers and employees to support ...

%! Relevant excerpts to the House and Senate Reports in connection with Congress’ approval of the Covenant, the Section by
Section Analysis of the Covenant to Establish a Commonwealth of the Northern Mariana Islands, and the Second Interim
Report of the CNMI are included herewith in the appendix, attached as Exhibit D.
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social security.”); Second Interim Report at 466 (“[s]elf-employed persons are also obliged to contribute
to the social security system through a tax on self-employment income.”) (emphasis added).

Those sources confirm that FICA employee taxes apply to the CNMI via Section 606(b) of the
Covenant, which is consistent with the ordinary meaning of excise. 1d. at 1375. Therefore, the Individual
Plaintiffs owed the FICA employee taxes.

The Court need not address the alternative arguments in support found in sections A(3), (4), and
B if it holds that FICA taxes apply in a geographical sense to Guam and that, pursuant to Section 606(b)
of the Covenant, the employer and employee portions of FICA apply to the CNMI as they apply to

Guam.

c) The Covenant between the CNMI and the United States applies the
Internal Revenue Code to the CNMI as it applies to Guam.

Section 601(c) of the Covenant provides: “References in the Internal Revenue Code to Guam
will be deemed also to refer to the Northern Mariana Islands, where not otherwise distinctly expressed
or manifestly incompatible with the intent thereof or of this Covenant.”? As shown above, workers owe
FICA taxes on wages received for employment in the United States, and under § 3121(e)(2), the “United
States” includes Guam. Thus, in addition to Section 606(b), FICA taxes would also apply by virtue of

Section 601(c) of the Covenant which makes the CNMI interchangeable with Guam in the Internal

22 Section 601(c) appears in a portion of the Covenant that deals with income taxes, but by its terms § 601(c) applies to the
entire Internal Revenue Code and thus to every sort of tax, as Congress and the other drafters intended. See, e.g., S. Rep. No.
94-433, at 80 (emphasis added) (“This [§ 601(c)] assures that benefits which are available to Guam under the Internal
Revenue Code will also be available to the Northern Mariana Islands. These benefits include, for example, 26 U.S.C. §
7653(b), which exempts articles shipped from the United States to Guam from certain federal excise taxes”).
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Revenue Code where not otherwise manifestly incompatible. No such manifest incompatibility existed

during the years at issue.®

d) The Covenant between the CNMI and the United States applies the
statutes of the United States to the CNMI as they apply to Guam and to the
several states.

Section 502(a)(2) of the Covenant provides:
The following laws of the United States in existence on the effective date of this
Section and subsequent amendments to such laws will apply to the Northern
Mariana Islands, except as otherwise provided in this Covenant:

(1) [generally, laws providing federal services and financial assistance
programs — including two titles of the Social Security Act];

(2) those laws not described in paragraph (1) which are applicable to
Guam as they are applicable to the several states . . .

The FICA taxes are applicable to Guam as they are applicable to the several states. Therefore, Section
502(a)(2) of the Covenant makes FICA taxes applicable to the CNMI, because the Covenant did not
provide otherwise during the years at issue,?* and the FICA taxes were never made inapplicable to the

CNMI under Section 504.

2% Such a manifest incompatibility did exist, however, before January 1, 1987, the effective date of Section 606(b) of the
Covenant, because Section 601(c) became effective on January 9, 1978. See Covenant § 1003(b) & Proclamation No. 4534,
8 2, 42 Fed. Reg. 56,593-01. Section 601(c) could not have been used to apply the FICA taxes in the CNMI nine years
before Section 606(b) applied them. Otherwise Section 601(c) would have been “manifestly incompatible” with Section
606(b). After January 1, 1987, however, the two provisions are compatible and must both be enforced. See generally
Holmes v. Dir. of Revenue & Taxation, 827 F.2d 1243, 1246 (9th Cir. 1987) (Court must apply Section 601(c) unless it
causes “results that are absurd on their face or that lead to internal contradictions in the application of the [Internal Revenue]
Code and Covenant”).

2% Like Section 601(c) of the Covenant, Section 502 became effective on January 9, 1978. It could not have been used to
apply FICA taxes to the CNMI before January 1, 1987. See footnote 23. After January 1, 1987, however, Section 502(a)
makes IRC 8 3121(e) applicable to the CNMI, even though § 3121(e) does not mention the CNMI. See, e.g., Micronesian
Telecomm., 820 F.2d at 1100-01 (applying the National Labor Relations Act to the CNMI because the Act mentions Guam,
though it does not mention the CNMI).
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Section 504 establishes a Commission on Federal Laws to make recommendations to Congress
concerning “which laws of the United States . . . applicable to the Northern Mariana Islands . . . should
be made inapplicable . . ..” The Commission understood that both of the FICA taxes would be made
applicable to the CNMI. In its second interim report, the Commission noted:

Employers and employees in the Northern Mariana Islands are made subject to taxes

imposed by the Federal Insurance Contributions Act to support the federal social security

system at the time the social security systems of the Northern Mariana Islands and the

United States are merged (either at the end of the trusteeship or at an earlier date set by

agreement between the Northern Mariana Islands and the United States).?

The Commission members also understood that “[t]he Federal Insurance Contributions Act, 26 U.S.C.
88 3101 et seq. imposes wage-based taxes on employers and employees to support the federal old age,
survivors, disability, and health insurance program, more commonly known as social security (which
includes the medicare program).”?®

In its final report, the Commission decided that U.S. laws should apply to the CNMI if they are
necessary to carry out the purposes of the Covenant and do not infringe the right to self-government
reserved to the CNMI people under Section 103.>” One purpose of the Covenant was to apply the U.S.
Social Security System to the CNMI, and FICA taxes are necessary to accomplish that purpose.?® Thus,

Sections 502 and 504 of the Covenant, and the Commission’s reports under those statutes, also clearly

support the application of both the employee and employer portions of FICA taxes to the CNMI.

2. Read as a whole, the Covenant between the CNMI and the United
States Imposes both of the FICA Taxes upon the CNMI.

 THE SECOND INTERIM REPORT (emphasis added).
% |d. at 465 (emphasis added).

2" See FINAL REPORT at 57.

%8 See SECTION BY SECTION ANALYSIS 78-83.

18

9319732.1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This Court should construe Section 606(b) of the Covenant to apply both the employer and
employee portions of the FICA taxes to the CNMI. If, however, the Court were to adopt Plaintiffs’
argument that the employee portion of FICA taxes is a form of income tax not included in the term
“excise taxes,” this would create the absurd result that the Covenant would have applied the employees’
portion of FICA taxes, as income taxes, on January 9, 1978, long before the U.S. Social Security System
became effective in the CNMI. This is because Sections 502(a)(2) & 601(c) clearly applied the Internal
Revenue Code to the CNMI, including all income taxes, as it applied in Guam, back in 1978. The Court
should avoid such an absurd result by adopting the reading of Section 606(b) that includes both the
employee and employer portions of FICA taxes under the term “excise taxes.”?

Again, if the Court still finds any remaining ambiguity regarding Section 606(b), the Court may
consult the legislative history, which, as previously addressed, shows that the drafters intended Covenant

Section 606(b) to apply all of the Social Security taxes to the CNMI on January 1, 1987.*° The Plaintiffs

therefore owed the FICA taxes and they are entitled to no refund.

B. Plaintiffs’ alternative statuth/ arguments are irrelevant and fail to
show that they are exempt from FICA taxes

Plaintiffs appear to raise alternative statutory arguments based on alleged® FICA tax exceptions for
certain residents of the Philippines and Korea admitted to Guam and the CNMI pursuant to section

101(a)(15)(H)(ii) of the Immigration and Nationality Act (“INA”™), or its parallel provision in CNMI

2 See, e.g., Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997) (emphasis added) (“To detect any ambiguity, a court looks at|
“the language itself, the specific context in which that language is used, and the broader context of the statute as a whole™).

® gee, e.g., H.R. Rep. No. 94-364, at 11 (emphasis added) (“Subsection (b) [of Covenant § 606] assures that the laws of the
United States which impose taxes to support . . . the United States Social Security System will become applicable to the
Northern Marianas as they are applicable to Guam upon termination of the Trusteeship Agreement . .. ™); accord, S. Rep.
No. 94-433, at 83 (1975); SECTION BY SECTION ANALYSIS at 80; see also id. at 81.

% As discussed below, the United States contends that the FICA tax exception for certain residents of Korea did not, and does
not, apply in the CNMI.
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immigration law.** The exception for residents of the Philippines is found in 26 U.S.C. §3121(b)(18),
and it applies to residents of the Philippines admitted to Guam and, through the Covenant, to the CNMI,
under section 101(a)(15)(H)(ii) of the Immigration and Nationality Act.*® See IRS Publication 80 (2010)
(Circular SS) Federal Tax Guide for Employers in the U.S. Virgin Islands, Guam, American Samoa, and
the Commonwealth of the Northern Mariana Islands, p. 18 (2010). Plaintiffs assert there was an
exception from FICA taxes for certain residents of Korea in the CNMI derived from the Convention
between the United States of America and the Republic of Korea for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income and the Encouragement of
International Trade and Investment, signed at Seoul on June 4, 1976, 30 UST 5253, T.I.A.S. 9506 (the
“U.S.-Korea Tax Treaty”). (See Amend. Compl. {1 23, 58- 62, 65, 72, 76) In accordance with Section
3121(b)(18), the U.S.-Korea Tax Treaty, and the Covenant, in 2010 the IRS published guidance for
taxpayers that made clear that the FICA tax exemption applied just to certain residents of Korea working
in Guam, but not to those Korean residents working in the CNMI. See IRS Publication 80 (2010)
(Circular SS) Federal Tax Guide for Employers in the U.S. Virgin Islands, Guam, American Samoa, and
the Commonwealth of the Northern Mariana Islands, p. 18 (2010). (Previously, some Korean residents
working in the CNMI had claimed an exemption from FICA taxes. See U.S. Gov’t Accountability
Office, GAO-11-805T, Commonwealth of the Northern Mariana Islands: Status of Transition to Federal

Immigration Law 12-14 (2011).)

*2 This counterpart immigration status was contained in the Commonwealth of Northern Mariana Code, 3 CMC section
4303(a)(8)(B).

% For the tax years at issue, from 2004-2007, the CNMI was not subject to the INA. The IRS interpreted the exception for
certain residents of the Philippines to apply through the counterpart immigration status to section 101(a)(15)(H)(ii), found in
3 CMC section 4303(q)(8)(B). See, e.g., IRS Publication 80 (2010) (Circular SS) Federal Tax Guide for Employers in the
U.S. Virgin Islands, Guam, American Samoa, and the Commonwealth of the Northern Mariana Islands, p. 18 (2010).
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Although their first argument is not entirely clear, Plaintiffs appear to claim in their Claim for
Refund that because the CNMI, in enacting its own immigration laws applicable to nonimmigrant
temporary workers, used language similar to the language in the INA applicable to certain residents of
the Philippines and Korea who qualify for the two exceptions described above, the exceptions should be
construed as applying to all nonimmigrant temporary workers in the CNMI during the tax years at issue.
See Claim for Refund, pp. 5-7. Plaintiff’s second legal argument is that the United States was without
legal authority to extend the exception for residents of the Philippines to the CNMI because, for the tax
years at issue, the CNMI was not subject to the INA, and the application of the exception through the
CNMI’s counterpart to the INA’s immigration status found in section 101(a)(15)(H)(ii) therefore lacked
legal authority. Amend. Complaint, 11 58-59. Besides being inconsistent, these two arguments are
misplaced because they rely on irrelevant immigration law.

The relevant statutory analysis is the one discussed above, in which the Court determines whether
the Covenant and the IRC apply the employee and employer portions of FICA taxes to the CNMI. If the
Covenant and the IRC do indeed apply these FICA taxes to the CNMI, as they plainly do, then Plaintiffs
are liable for these FICA taxes, unless some exception applies, such as the exception for residents of the
Philippines working in Guam and the CNMI, or the exception for residents of Korea working in Guam.*
Plaintiffs cannot somehow manufacture an exception for themselves which Congress did not intend by

invoking irrelevant provisions in CNMI immigration law. Nor can Plaintiffs somehow manufacture an

% Article 25 of the U.S.-Korea Tax Treaty only exempts from FICA taxes Korean residents admitted to Guam pursuant to
section 101 (a) (15) (H) (ii) of the Immigration and Nationality Act (8 U.S.C. 1101 (a) (15) (H) (ii)). Article 29 of that treaty
provides that such an exemption may be extended to other U.S. territories but only through agreement of both parties
expressed in an exchange of diplomatic notes and instruments of ratification. To date, there has been no such agreement
between the United States and Korea nor any exchange of instruments of ratification to extend the application of the Article
25 exemption to the CNMI. Supra, Article 29. See also IRS Publication 80 (2010) (Circular SS) Federal Tax Guide for
Employers in the U.S. Virgin Islands, Guam, American Samoa, and the Commonwealth of the Northern Mariana Islands, p.
18 (2010).
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exception for themselves which Congress did not intend by invoking the INA and CNMI immigration
law to argue that another exception lacked legal authority.

Individual Plaintiffs received wages for services rendered in the CNMI. Thus, for FICA purposes
they received wages for services rendered in the “United States” as defined in IRS 83121(e)(2) — no
matter what may have been stamped on their visas or on their Social Security cards. It is the Covenant
and the Internal Revenue Code that made the Plaintiffs liable for FICA taxes. To be entitled to a tax
refund, they must show that they owed no FICA taxes under the Covenant and the Internal Revenue

Code. They cannot prove entitlement to a tax refund by invoking irrelevant immigration laws.

C. Plaintiffs’ Constitutional Claims Lack Merit

The exceptions from FICA taxes for certain residents of the Philippines and Korea are not a
violation of equal protection under the Fifth Amendment. As an initial matter, the Court’s review should
be highly deferential because the political branches have extremely broad discretion in the areas of
taxation, immigration, and the conduct of foreign relations.

Furthermore, these exceptions do not create classifications involving a suspect class, and
therefore, at most, the constitutionality of these exceptions would be reviewed under rational basis
review. Plaintiffs’ claim that a suspect class is involved is based on a mischaracterization of the nature
of the exceptions for certain residents of the Philippines and Korea. These exceptions do not involve
classifications of race, national origin, or alienage. Rather, the exceptions only require that the
temporary workers have legal residency in either the Philippines or Korea and enter under certain
immigration provisions. These are narrow exceptions to the rule that ALL workers — whether Chinese
nationals, U.S. citizens, or even residents of the Philippines or Korea admitted under the other

provisions of immigration law — are subject to the FICA taxes. Because these exceptions create a
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preference based on these special factors, and not on their class of race, national origin or alienage, there
is no suspect class. Further, even if the Court were to deem that the exceptions created preferences based
on alienage or national origin, the Court would review under a rational basis because the laws governing
the treatment of aliens are federal, not state, laws.

Finally, the application of FICA taxes in the CNMI is not so vague or arbitrary that it

unconstitutionally violates due process.

3. The FICA tax exceptions for certain residents of the Philippines
and Korea are not a violation of equal protection under the Fifth
Amendment

a) The exceptions for residents of the Philippines and Korea are analyzed
with deference to the political branches, and, at most, are analyzed under a
rational basis standard

Decisions about the treatment of a foreign country’s residents, including for immigration,
taxation, or other purposes, have long been a core element of the conduct of foreign relations handled by
the Executive and the Legislative branches. The United States has extensive and important ongoing
military, political, security, and economic relations with the Philippines and Korea, and these relations
provide more than sufficient rationale for treating certain of their residents working in certain areas in
the United States under certain immigration provisions differently than residents of China® or other
countries. As the Supreme Court in Mathews v. Diaz, 426 U.S. 67, 81 (1976) stated, the “reasons that

preclude judicial review of political questions also dictate a narrow standard of review of decisions

% In 1984, the United States concluded a tax treaty with China but those negotiations did not lead to the creation of a FICA
tax exemption for Chinese residents in either Guam or the CNMI. Agreement between the Government of the United States
of America and the Government of the Peoples Republic of China for the Avoidance of Double Taxation and the Prevention
of Tax Evasion with Respect to Taxes on Income, signed at Beijing, April 30, 1984, T.I.A.S. 12065. (“the U.S.-China Tax
Treaty”)
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made by the Congress or the President” in an area dealing with residents of foreign countries coming to
the United States.

Plaintiffs allege that because certain residents of the Philippines and Korea admitted to Guam
and the CNMI were allegedly exempt from FICA taxes, whereas Individual Plaintiffs who are alleged to
be residents of China were not, there is an equal protection violation based on either race, national
origin, or alienage. Amend. Compl. {1 65-66, 69-70. Plaintiffs, however, misconstrue these exceptions,
and the plain statutory and treaty language reflects that no classification is made on the basis of race,
national origin, or alienage.

First, and notably, the relevant language of the exception for residents of the Philippines provides
that “service performed in Guam by a resident of the Republic of the Philippines while in Guam on a
temporary basis as a nonimmigrant alien admitted to Guam pursuant to 101(a)(15)(H)(ii) of the
Immigration and Nationality Act” does not meet the definition of “employment.” 26 U.S.C.
83121(b)(18) (emphasis added). Article 25 of the Korea Tax Treaty mirrors the language of the
exceptions for residents of the Philippines. It provides, “(1) The taxes imposed by Chapter 21 of the
Internal Revenue Code shall not apply with respect to wages paid for services performed in Guam by a
resident of Korea while in Guam on a temporary basis as a non-immigrant alien admitted to Guam
pursuant to section 101 (a) (15) (H) (ii) of the United States Immigration and Nationality Act (8 U.S.C.
1101 (a) (15) (H) (ii))” and “(2) The exemption provided in paragraph (1) shall continue only so long as
the similar exemption provided by section 3121 (b) (18) of the Internal Revenue Code.” (emphasis
added). Thus, the plain language of the statute and treaty clearly demonstrates that these exceptions are
not limited to any single national origin or race. Instead, the exceptions apply to all national origins and

all races as long as the individual is both (i) a resident of the Philippines or Korea and (ii) admitted on a
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temporary basis as a non-immigrant alien pursuant to certain immigration provisions. Thus, it is
indisputable that the exceptions do not make classifications on the basis of race or national origin.

Further, Plaintiffs are also incorrect that the exceptions create a preference based on alienage.
Whereas a statute which creates a preference on the basis of alienage provides a preference to a class of
individuals based upon their immigration status in the United States (i.e., nonresident aliens versus U.S.
resident aliens versus U.S. citizens)*®, the exceptions at issue here do not provide a preference to
nonresident aliens or resident aliens or citizens as a class. Rather, they simply exempt from FICA taxes
certain residents of the Philippines or Korea admitted to certain locations under certain immigration
provisions. Thus, residents of the Philippines and Korea not covered by these specific FICA tax
exceptions, such as residents admitted under other immigration provisions, are subject to the FICA
taxes, just as are residents of other countries. There is no classification here on the basis of one’s
alienage.

Thus, because these exceptions do not employ a suspect classification such as race, national
origin, or alienage, they are valid if they bear a rational relation to a legitimate government purpose. See
Regan v. Taxation With Representation, 461 U.S. 540, 547 (1983). Under the rational basis standard, “a
legislative classification will not be set aside if any state of facts rationally justifying it is demonstrated
to or perceived by the courts.” United States v. Maryland Savings-Share Ins. Corp., 400 U.S. 4, 6
(1970); Regan, 461 U.S. at 547.

Moreover, even if the Court were to find that these exceptions employ the classification of

alienage, it would be a federal classification between aliens and this Court’s standard of review, would

% See, e.g., Graham v. Richardson, 457 U.S. 365, 372 (1971).
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be as deferential or more deferential than rational basis review because the exceptions involve the
question of federal power in the area of the conduct of foreign relations, immigration, and taxation.

The powers in the conduct of foreign affairs under the Constitution are broad and expansive®,
and, as explained above, the formulation of statutes and treaties in the confluent areas of foreign
relations, taxation and international commerce involve delicate decisions and judgments by the
Executive and Congress, to which the courts should give deference. It is a long and well-established
practice in conducting foreign relations to make distinctions in treatment among different types of
aliens.®® The Supreme Court in Mathews, a case involving the equal protection question and the question
of whether the federal government could grant certain medical benefits to some aliens, but deny them to
others, on the basis of how long the aliens had been in the country, stated as follows:

For reasons long recognized as valid, the responsibility for regulating the relationship between
the United States and our alien visitors has been committed to the political branches of the
Federal Government. Since decisions in these matters may implicate our relations with foreign
powers, and since a wide variety of classifications must be defined in light of the changing
political and economic circumstances, such decisions are frequently of a character more
appropriate to either the Legislature or to the Executive than to the Judiciary.... Any rule of
constitutional law that would inhibit the flexibility of the political branches of government to

respond to changing world conditions should be adopted only with the greatest caution. The
reasons that preclude judicial review of political questions also dictate a narrow standard of

% As the Supreme Court emphasized in discussing the equal protection clause and treatment of aliens in Toll v. Moreno (a
case striking down a state — not a federal — classification based on alienage), “[o]ur cases have long recognized the
preeminent role of the Federal Government with respect to the regulation of aliens within our borders. Federal authority to
regulate the status of aliens derives from various sources, including the federal Government’s power ‘[t]o establish [a]
uniform Rule of Naturalization,” U.S. Const., Art. I, 8 8, cl. 4, its power ‘[t]o regulate Commerce with foreign Nations’, id.,
cl. 3, and its broad authority over foreign affairs.” (internal citations omitted).

%8 From the Jay Treaty of 1794, which is replete with provisions governing how Great Britain and the United States would
treat each other’s citizens including with respect to duties, up to the present, such as with bilateral investment treaties, the
Executive has treated residents and nationals of other countries differently, as a result of negotiations with foreign sovereigns
to advance the national interests of the United States. The United States currently has in force over 60 tax treaties, which set
forth different tax treatment for residents of those countries depending on a number of factors. The U.S.-China Tax Treaty
and the U.S.-Korea Tax Treaty are examples of these treaties, which confer prescribed tax treatment for certain Chinese and
Korean residents in return for the prescribed tax treatment for certain U.S. citizens and residents. See Treaties in Force: A List
of Treaties and Other International Agreements of the United States in Force on January 1, 2011, U.S. Department of State.
See also List of United States Income Tax Treaties — A to Z, available at http://www.irs.gov/Businesses/International-
Businesses/United-States-Income-Tax-Treaties---A-to-Z
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review of decisions made by the Congress or the President in the area of immigration and
naturalization. Mathews, 426 U.S. at 81.

The Mathews Court went on to define the scope of its deferential standard of review in cases involving a
challenged classification between aliens as follows:
Since it is obvious that Congress has no constitutional duty to provide all aliens with the welfare
benefits provided to citizens, the party challenging the constitutionality of the particular line
Congress has drawn has the burden of advancing principled reasoning that will at once invalidate
that line and yet tolerate a different line separating some aliens from others. Id. at 82.
The Supreme Court declined to substitute its judgment for the political branches of government in
determining whether a statute that discriminated between classes of aliens entitled to certain medical
benefits had a rational basis:
The task of classifying persons for medical benefits, like the task of drawing lines for federal tax
purposes, inevitably requires that some persons who have an almost equally strong claim to
favored treatment be placed on different sides of the line; the differences between the eligible
and the ineligible are differences in degree rather than differences in the character of their
respective claims. When this kind of policy choice must be made, we are especially reluctant to
question the exercise of congressional judgment. In this case, since appellees have not identified
a principled basis for prescribing a different standard of review than the one selected by
Congress, they have, in effect, merely invited us to substitute our judgment for that of Congress
in deciding which aliens shall be eligible to participate in the supplementary insurance program
upon the same conditions as citizens. We decline the invitation. 1d.at 83-84.
Applying this narrow standard, the Court found that the statutory classification at issue did not violate
equal protection because it was not “wholly irrational.” Id. at 83.
In line with Mathews, courts have consistently upheld federal differentiation between U.S.

citizens and aliens or among aliens.*® The Ninth Circuit, in an equal protection case involving the

difference in treatment for aliens from Fiji compared with aliens from certain other designated countries,

% “IT]he courts have not declared that discriminations by Congress [against or among aliens] are suspect, requiring strict
scrutiny and a compelling national interest to sustain them. Apparently, no distinction between citizens and aliens by
Congress has been held invalid as a denial of equal protection.” Restatement (3'%) of Foreign Relations Sec. 722(d) (1987
(emphasis added).
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held: ““Line-drawing; decisions made by Congress or the President in the context of immigration and
naturalization must be upheld if they are rationally related to a legitimate government purpose. ... We
hold that this decision to favor aliens [from certain countries] . . .must be upheld because it stems from a
rational diplomatic decision to encourage such aliens to remain in the United States.” *° Similarly, in a
case involving different tax treatment between U.S. citizens and nonresident aliens (which involves a
dimension of classifying on the basis of alienage not present in this case) , the Court of Claims in Di
Portanova v. U. S., 690 F.2d 169, 179-180 (Ct. CI. 1982), declared that “Congress constitutionally may
treat nonresident aliens as a special class and subject that class to different tax rates.”

Furthermore, subsequent to Mathews, the Ninth Circuit has equated the “wholly irrational”
standard in Mathews with the rational basis test. Aleman v. Glickman, 217 F.3d 1191, 1197-98 (9th Cir.
2000). It is now well established that whereas classifications based on alienage are subject to strict
scrutiny when enacted by a state, see, e.g., Graham v. Richardson, 403 U.S. 365, 372 (1971), alienage
classifications are subject to rational-basis review when enacted by the federal government because
“[f]ederal interests regarding aliens are significantly different than those of the states.” United States v.
Lopez-Flores, 63 F.3d 1468, 1473 (9th Cir. 1995); see also, e.g., Mathews v. Diaz, 426 U.S. 67, 84-85
(1976); Aleman v. Glickman, 217 F.3d 1191, 1197-98 (9th Cir. 2000). Under rational-basis review, a
statutory classification must be upheld “if there is any reasonably conceivable state of facts that could
provide a rational basis for the classification,” even if there is an “imperfect fit between means and

ends.”Aleman, 217 F.3d at 1201 (internal quotation marks omitted).

“*The Second Circuit similarly determined that a rational basis standard — not strict scrutiny — applied in a case raising an
equal protection challenge to federal law the different treatment of Haitians and aliens from Cuba and certain other countries.
Midi v. Holder, 566 F.3d 132, 137 (2nd Cir. 2009). That court explained, “This is so because Congress has plenary power
over immigration and naturalization, and may “permissibly set immigration criteria based on an alien's nationality,”
Kandamar v. Gonzales, 464 F.3d 65, 72 (1st Cir.2006), even though such distinctions would be suspect if applied to
American citizens.” Ibid.
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These cases make clear that a court should be extremely cautious about substituting its judgment
for that of the political branches of government which determined that residents of the Philippines and
Korea admitted into certain areas of the United States under certain immigration provisions were exempt
from FICA taxes, while others were not, as this area of law gives great flexibility to those branches and
prescribes a very deferential standard of judicial review of policy choices made in this area, especially
when, as is the case here, there is indisputably no classification between aliens and citizens or aliens and
legal residents, and, even if a court were to find that the exceptions do employ the classification of
alienage, it should review this classification under rational-basis review, at most.

Finally, as alluded to by the Mathews court, “the task of drawing lines for federal tax purposes”
gives the political branches an extremely broad power to categorize and classify for tax purposes.
Mathews, 426 U.S. at 83; see also Regan, 461 U.S. at 547; Lehnhausen v. Lake Shore Auto Parts Co.,
410 U.S. 356, 359 (1973); Charles C. Steward Mach. Co. v. Davis, 301 U.S. 548, 584 (1937); Brushaben
v. Union Pac. R.R., 240 U.S. 1, 26 (1916); Flint v. Stone Tracy Co., 220 U.S. 107, 158 (1911). Tax
legislation carries a “presumption of constitutionality,” (id.) which is particularly strong. Nammack v.
Commissioner, 56 T.C. 1379, 1385 (1971), aff’d per curiam 459 F.2d 1045 (2d Cir. 1972); see Black v.
Commissioner, 69 T.C. 505, 507-508 (1977). “Perfect equality or absolute logical consistency between
persons subject to the Internal Revenue Code ... [is not] a constitutional sine qua non.” Barter v. United
States, 550 F.2d 1239, 1240 (7" Cir.1977) (per curiam)). When legislating tax statutes, the Supreme
Court has stated that

[t]he broad discretion as to classification possessed by a legislature in the field of

taxation has long been recognized.... The passage of time has only served to

underscore the wisdom of that recognition of the large area of discretion which is

needed by a legislature in formulating sound tax policies. Traditionally

classification has been a device for fitting tax programs to local needs and usages
in order to achieve an equitable distribution of the tax burden. It has, because of
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this, been pointed out that in taxation, even more than in other fields, legislatures

possess the greatest freedom in classification. Since the members of a legislature

necessarily enjoy a familiarity with local conditions which this Court cannot have,

the presumption of constitutionality can be overcome only by the most explicit

demonstration that a classification is a hostile and oppressive discrimination

against particular persons and classes. The burden is on the one attacking the

legislative arrangement to negative every conceivable basis which might support

it.

Regan, 461 U.S. at 547-48 (quoting Madden v. Kentucky, 309 U.S. 83, 87-88 (1940) (footnotes
omitted)).

Thus, because these exceptions involve the task of drawing lines for federal tax purposes, this
Court’s review should be extremely deferential: at most it would be rational basis review, and possibly
even more deferential. See Brushaber, 240 U.S. at 24-25 (holding that the application of the taxing
power is constitutional unless it so arbitrary or grossly inequitable in its basis for classifying taxpayers
that it must be regarded as confiscatory, pursuant to the Fifth Amendment meaning of a taking);
Georgeff v. United States, 67 Fed. Cl. 598, 607 (2005); Bruinooge v. United States, 213 Ct.Cl. 26, 29
(1977) (“It is unclear whether such a test [from Brushaber, requiring that the tax legislation be so
arbitrary or grossly inequitable that it must be regarded as confiscatory], if it is in fact more lenient than
the traditional test [of rational basis review], still exists. At least, we are unaware that it has ever been
invoked, for the Supreme Court has sustained discriminations in federal tax statutes that have been
constitutionally challenged upon finding that a sufficient rational basis existed.”).

In sum, the Court should review these exceptions, at most, under a rational basis review, for all

the reasons presented above.

b) The exception for certain residents of the Philippines survives rational
basis review
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As described above, if any rational basis for the exception for the residents of the Philippines can
be perceived by this Court, whether or not considered by Congress, the exception withstands scrutiny.

The legislative history reflects an intention by Congress to exempt certain residents of the
Philippines from FICA taxes because practically none of the residents of the Philippines would acquire
sufficient credits to qualify for social security benefits.** Other possible reasons for this exception are
readily apparent, however. First, and most importantly, the federal government decided to extend
different treatment for certain residents of the Philippines - and later Korea - as part of its handling of
bilateral relations, an exercise in foreign affairs which inherently serves a legitimate and rational
governmental purpose, and which inherently requires a delicate balancing of competing interests.
Moreover, the United States-Philippines ongoing “relations are based on shared history and commitment

to democratic as well as economic and military ties,” *?

and Congress was also likely motivated by these
strong historical, geographical, military, and economic ties in deciding to enact this exception.
Additionally, residents of the Philippines have been assisting with Guam’s labor needs since World War
I1 to the present with the build-up of military presence in Guam.,*® and Congress was likely motivated
by this consideration as well.” Id.

In sum, the exception for residents of the Philippines admitted pursuant to section

101(a)(15)(H)(ii) of the Immigration and Nationality Act bears a rational relation to the legitimate

government purposes of maintaining good bilateral relations with the Philippines, serving the labor

! Report of the Committee on Ways and Means, House of Representative to Accompany H.R. 12580, 86th Cong., 2d Sess.,
House Report No. 1799 (Comm. Print 1960), attached as Exhibit B, at 19.

%2 See United States Department of State, Background Note: Philippines, available at
http://www.state.gov/r/pa/ei/bgn/2794.htmithistory; Adrienne Croll, Legislative History of Title VII of the Social Security Act,
Social Security Bulletin, Vol. 64, No. 1 (2001/2002).

*% See Announcement of Philippine Consulate General in Agana, Guam, dated July 9, 2010, available at
http://www.philippinesguam.org/news/548/593/The-Consul-General-s-Corner-Hiring-of-H2B-Workers-from-the-Philippines-
in-Compliance-with-Philippine-US-and-Guam-Labor-Regulations/d,phildet/
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needs of Guam, preserving economic ties, preserving military ties, and maintaining the historical
connection between the two nations.

The above possible reasons for the exception provide more than a sufficient basis for this Court
to find that the exception for residents of the Philippines survives a very deferential rational basis

review.

c) The exception for certain residents of Korea survives rational basis
review

The exception for certain residents of Korea under the U.S.-Korea Tax Treaty also survives
rational basis review. The letter from President Ford, dated September 3, 1976, which became part of the|
legislative record, states that the primary purpose of the treaty is “to identify clearly the tax interests of
the two countries to avoid double taxation and to help prevent illegal evasion of taxation.” ** It adds,
“[t]his Convention [tax treaty] would promote closer economic cooperation and more active trade
between the United States and Korea.” 1d. at fn. 42. The President ratified the US-Korea Tax Treaty
after the treaty received the advice and consent of the Senate to such ratification. The United States’
interest in fostering better foreign relations with a key military and economic ally, including
coordination of taxation and fiscal issues, bears a rational relation to a legitimate government interest of
ratifying the US-Korea Treaty, and this exception was an integral part of the negotiated treaty

accomplishing these interests, and it therefore survives the deferential rational basis review.

# US-Korea Treaty, Letter of Transmittal, September 3, 1976, available at http://www.irs.gov/Businesses/International-
Businesses/Korea---Tax-Treaty-Documents; Exhibit C, Report of the Committee on Foreign Relations United States Senate
on Executive P., 96th Cong., 1st Sess., Executive Report No. 96-7, Appendix B.
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4, The application of FICA taxes to plaintiffs does not violate due
process

a) Plaintiffs had proper notice of the application of FICA Taxes to the
CNMI and there is therefore no violation of procedural due process

Plaintiffs claim that the laws applying FICA taxes to the CNMI were so lacking in clarity and
precision that they failed to provide proper notice of the proposed tax liability. Amend Compl. { 42.
Plaintiffs are presumably alleging that the application of FICA tax laws to them is unconstitutional
under the “void for vagueness” doctrinal component of procedural due process under the Fifth
Amendment.

The void for vagueness doctrine is typically applied in the criminal context, when an accused
violator of a criminal statute claims that the statute was too vague to provide proper notice of the
proscribed conduct. In a civil case, where Plaintiffs actually allege to have complied with the civil
statutes imposing FICA taxes, it is uncertain whether the void for vagueness doctrine would even apply.
But if it does, due process, particularly in the civil context, does not require perfection. “The degree of
vagueness that the Constitution tolerates-as well as the relative importance of fair notice and fair
enforcement-depends in part on the nature of the enactment ... [and there is] greater tolerance of
enactments with civil rather than criminal penalties.” Village of Hoffman Estates v. Flipside, 455 U.S.
489, 498 (1982). “The void-for-vagueness doctrine has been primarily employed to strike down criminal
laws. In the civil context, ‘the statute must be ‘so vague and indefinite as really to be no rule at all.””
Groome Resources Ltd., L.L.C. v. Parish of Jefferson, 234 F.3d 192, 217 (5th Cir. 2000) (quoting
Seniors Civil Liberties Ass’n v. Kemp, 965 F.2d 1030, 1036 (11th Cir. 1992)). “Laws with civil
consequences receive less exacting vagueness scrutiny.” Monserrate v. New York State Senate, 599 F.3d

148, 158 (2d Cir. 2010).

33

9319732.1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

As the CFC’s and Federal Circuit’s decisions in Zhang make clear, the plain language of Section
606(b) and IRC 88 3101, 3111 and 3121, render FICA taxes applicable to the CNMI as they apply to
Guam. In fact, Plaintiffs have admitted to knowing about the application of FICA taxes to the CNMI
because Corporate Plaintiff alleges to have actually paid FICA taxes over at least a four year period and
the Individual Plaintiffs who are alleged to have been on two-year visas would have also paid during
their period of employment at the Corporate Plaintiff. Amend. Compl. {1 1, 17-18.

Because Section 606(b) clearly indicates that the Covenant intended to apply FICA taxes to the
CNMI as they apply to Guam, and because a further review of the FICA taxes that apply to Guam
demonstrate the applicability of FICA taxes to Guam, these statutes are not “so vague and indefinite as

really to be no rule at all,” and these statutes are therefore not unconstitutionally vague.

b) The application of FICA Taxes to plaintiff is not so arbitrary as to violate
due process
Individual Plaintiffs argue that because they are “unlikely” to ever receive benefits due to their
temporary status in the CNMI, the imposition of the FICA taxes is an unconstitutional taking under the
Due Process Clause of the Fifth Amendment. Amend. Complaint, §{ 46-53. This argument lacks merit.
The Supreme Court, in discussing the interplay of due process and the taxing power, has stated:
So far as the due process clause of the 5th Amendment is relied upon, it suffices to say that there
is no basis for such reliance, since it is equally well settled that such clause is not a limitation
upon the taxing power conferred upon Congress by the Constitution; in other words, that the
Constitution does not conflict with itself by conferring, upon the one hand, a taxing power, and
taking the same power away, on the other, by the limitations of the due process clause.
Brushaber, 240 U.S. 24-25 (1916).
The Supreme Court went on to state that only when “the act complained of was so arbitrary as to

constrain to the conclusion that it was not the exertion of taxation, but a confiscation of property, [could

it be] a taking of the same in violation of the 5th Amendment.” Id. See also, e.g., Murphy v. I.R.S.
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362 F.Supp.2d 206, 216 (D. D.C. 2005) (noting that “courts may only intervene under a due process
claim if ‘the [taxing] act complained of was so arbitrary as to constrain to the conclusion that it was not
the exertion of taxation but a confiscation of property...”” (citing Brushaber); also noting that
“[h]istorically, the courts never used the [substantive] due process clause to regulate federal income tax,
and have showed similar restraint under procedural due process claims” (internal citations omitted)).

The argument that the application of FICA taxes to Plaintiffs violates due process because it
amounts to a confiscation of property rather than the exertion of the taxation power, utterly lacks merit.
Id. It is simply a feature of any taxation system that taxpayers will often pay taxes without the
corresponding assurance of an equivalent benefit in return. In this instance, it is simply an unavoidable
fact that some workers who pay FICA taxes— whether they be Chinese nationals, Philippine residents not
qualified for the exception, or U.S. citizens — may not enjoy the benefits of their contributions for a host
of reasons, and it has been understood since the inception of the Social Security program that some
workers who pay FICA taxes may never receive Social Security benefit payments. For example, the
workers may never contribute sufficient FICA taxes to qualify for benefits. 42 U.S.C. § 414. Also, the
workers may never meet the entitlement requirements of the Act: they may never attain full retirement
age, or become disabled, for example. See 42 U.S.C. 88 402(A), 423. Moreover, some workers may
become entitled to Social Security benefits but the Act may prohibit payment of said benefits. See 42
U.S.C. § 202(t).

On the other hand, it is also a fact that other employees who do not qualify initially may do so
later. For example, it is possible for Chinese nationals who work temporarily in the CNMI and who

satisfy the coverage and benefit entitlement requirements of the Social Security Act to become entitled
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to benefits.** Id.; 20 C.F.R. § 404.1022. In addition, the Social Security Act authorizes the U.S. to enter
into an international agreement with another nation to combine U.S. Social Security coverage with that
of another nation to satisfy insured status requirements. These international Social Security agreements
are often called “Totalization agreements.” 42 U.S.C. 88 433, 414; see, e,g., Totalization Agreement with
Korea, SSA Publication No. 05-10197, January 2004, ICN 470000. The United States has Totalization
agreements with 24 nations*®, but not currently with China.*’ Thus, Congress has put a system in place
by which workers who pay FICA taxes, including possibly the Individual Plaintiffs, can attain Social
Security benefits, and the FICA taxation supporting this system does not amount to a confiscatory
taking.

Moreover, although this case is about the refund of FICA taxes, and not the denial of benefits, it
is worth noting that the Supreme Court has found the Social Security statutory scheme reasonable in
requiring payment of Social Security taxes on covered earnings but not necessarily paying defined
Social Security benefits to an earner. (Helvering v. Davis, 301 U.S. 619, 641-46 (1937); Flemming v.
Nestor, 363 US 603, 611-12 (1960); see also 42 U.S.C. § 402(y)). And if the Court does find it
necessary to review any of the statutory classifications under the Social Security Act, these statutory
classifications would only require some reasonable basis to satisfy constitutional due process

requirements. Weinberger v. Salfi, 422 U.S. 749, 777 (1975).

*® Plaintiffs are not correct that 40 quarters of coverage is necessarily required. Amend. Complaint, 1 49-53. For younger
workers, for example, lesser periods of coverage are required. See, e.g., 20 C.F.R. § 404.130(c)-(d) (before age 31).

*® The United States has Totalization agreements with 24 nations, which seek to eliminate dual Social Security taxation, the
situation that occurs when a worker from one country works in another country and is required to pay Social Security taxes to
both countries on the same earnings, and also to help fill gaps in benefit protection for workers who have divided their
careers between the United States and another country. See List of United States International Social Security Agreements
available at http://www.ssa.gov/international/agreements_overview.html.

47 Although the United States currently does not have a Totalization agreement with China, it does have an income tax treaty.
See the U.S.-China Tax Treaty. The U.S.-China Tax Treatry expressly provides that “[t]he United States may impose its
social security tax, its personal holding company tax and its accumulated earnings tax notwithstanding any provision of this

Agreement.” Id., Protocol 1, { 3.
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Simply put, the fact that some workers who pay FICA taxes may not enjoy benefits (including,
perhaps, some of the Plaintiffs) does not render FICA taxation “so arbitrary as to constrain to the
conclusion that it was not the exertion of taxation, but a confiscation of property.” See Brushaber, 240
U.S. at 24. Nor does the use of statutory classifications in the provision of benefits violate due process
by lacking any reasonable basis. Weinberger, 422 U.S. at 777. These are very high standards, and the
application of FICA taxes to nonresident foreign temporary workers like the Individual Plaintiffs does
not even approach crossing those constitutional lines. Accordingly, neither the application of FICA taxes
to Plaintiffs, nor Plaintiffs’ possible exclusion from Social Security benefits, violates the Due Process

clause of the Fifth Amendment.

D. The Court does not have subject matter jurisdiction to hear the corporate

plaintiff’s section 7433 claim because it did not file an administrative claim, or, the

Court should grant the United States summary judgment on this claim

Under Federal Rule of Civil Procedure 12(b)(1), a defendant may move to dismiss an action for
lack of subject matter jurisdiction. “It is a fundamental principle that federal courts are courts of limited
jurisdiction.” Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 374 (1978). Generally, in
considering a motion to dismiss, “all well-pleaded allegations of material fact are taken as true and
construed in a light most favorable to the non-moving party.” Wyler Summit P'ship v. Turner Broad.
Sys., Inc., 135 F.3d 658, 661 (9th Cir. 1998). However, when a defendant challenges the veracity of the
jurisdictional facts underlying a plaintiff’s complaint, a different standard applies. See Doe v. Schacter,
No. 92-2481, 804 F.Supp. 53, 57 (N.D. Cal. Oct. 22, 1992). “No presumptive truthfulness attaches to
plaintiff's allegations, and the existence of disputed material facts will not preclude the trial court from

evaluating for itself the merits of jurisdictional claims.” Thornhill Pub. v. General Tel. & Elec. Corp.,
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594 F.2d 730, 733-35 (9th Cir. 1979). The Court does not necessarily assume the truth of legal
conclusions merely because they are cast in the form of factual allegations in the petitioner’s complaint.
See Clegg v. Cult Awareness Network, 18 F.3d 752, 754-55 (9th Cir. 1994). On such a motion, the
plaintiff bears the burden of establishing that subject matter jurisdiction exists. Kokkonen v. Guardian
Life Ins. Co. of Am., 511 U.S. 375, 377 (1994), Scott v. Breeland, 792 F.2d 925, 927 (9th Cir. 1986);
Thornhill Pub., 594 F.2d at 733.

The United States, as sovereign, may not be sued without its consent, and the terms of its consent
define the court’s jurisdiction to hear the suit. United States v. Testan, 424 U.S. 392, 399 (1976); United
States v. Mitchell, 445 U.S. 535, 538 (1980); United States v. Sherwood, 312 U.S. 584, 586 (1941). Any
waiver of this sovereign immunity must be unequivocally expressed and cannot be implied. Mitchell,
455 U.S. at 538. If sovereign immunity has not been waived, the suit must be dismissed. Hutchinson,
677 F.2d at 1327. Statutory waivers of sovereign immunity are to be strictly construed against such
surrender, Safeway Portland Employees’ Fed. Credit Union v. FDIC, 506 F.2d 1213, 1216 (9th Cir.
1974), and any suit that is brought must be in strict compliance with the terms of the statute, Sherwood,
312 U.S. at 590. Furthermore, a statute of limitations requiring that a plaintiff bring suit against the
government within a certain time limit is a term limiting the court’s jurisdiction. United States v. Dalm,
494 U.S. 596, 608 (1990). The plaintiff bears the burden of demonstrating that sovereign immunity has
been waived by the United States. Holloman v. Watt, 708 F.2d 1399, 1401 (9th Cir. 1983).

Corporate Plaintiff’s claim for damages under 26 U.S.C. 87433 should be dismissed for a lack of
subject matter jurisdiction because Corporate Plaintiff has not filed an administrative claim as required
by 26 U.S.C. 87433(d). To establish a waiver of sovereign immunity, a taxpayer plaintiff must have

exhausted the administrative remedies available to the plaintiff within the Internal Revenue Service. 26
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U.S.C.§ 7433(d)(1); 26 CFR 8301.7433-1(d) (no civil action in federal district court prior to filing an
administrative claim). To exhaust the administrative remedies in this case, an administrative claim must
have been filed in accordance with Treas. Reg. 301.7433-1(e). See, e.g., Conforte v. United States, 979
F.2d 1375, 1377 (9th Cir. 1992). Plaintiff has not alleged that an administrative claim was filed, nor
does the IRS have any record of an administrative claim being filed*®, and therefore, because Corporate
Plaintiff has not exhausted its administrative remedies, its claim for damages should be dismissed.
However, a decision by the United States Supreme Court postdates the Conforte case cited
above. The Court discussed the distinction between the mandatory requirements of a cause of action and
jurisdiction over that cause of action and held:
If the Legislature clearly states that a threshold limitation on a statute’s scope shall count as
jurisdictional, then courts and litigants will be duly instructed and will not be left to wrestle with
the issue.... But when Congress does not rank a statutory limitation on coverage as jurisdictional,

courts should treat the restriction as nonjurisdictional in character. Arbaugh v. Y & H Corp., 546
U.S. 500, 515-16 (2006).

The Arbaugh decision addressed the numerosity requirement for a suit brought under Title VII. The
Ninth Circuit has not addressed whether or how the Arbaugh decision affects the exhaustion calculus
under Section 7433, but it has applied it in the Title VII context to find other requirements are non-
jurisdictional. See e.g., Forester v. Chertoff, Case No. 05-16517, 2007 WL 2492152, at *5 (9th Cir. Apr.
17, 2007).

Although this Court is bound by Ninth Circuit precedent, it is also under a duty to apply
intervening Supreme Court precedent that is “clearly irreconcilable” with existing precedent. See e.g.,
United States v. Contreras, 581 F.3d 1163, 1167 (9th Cir. 2009); Miller v. Gammie, 335 F.3d 889, 900

(9th Cir. 2003) (en banc). In any event, the Court need not address the Arbaugh question of whether the

“8 See Declaration of Ceomie Barron attached to this motion.
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Section 7433 exhaustion requirement is jurisdictional in order to resolve this case and dismiss this claim.
Because Corporate Plaintiff has failed to allege any facts sufficient to show that it has exhausted its
administrative remedies, and because the United States has submitted facts, which, if unrebutted, show
that Corporate Plaintiff did not file an administrative claim, this Court can side-step the Arbaugh
guestion and grant the United States summary judgment on this claim. See Kim v. United States, 632
F.3d 713, 719 (D.C. Cir. 2011) (holding that in case where the failure to exhaust is treated not as
jurisdictional, but as an affirmative defense, the court may convert the motion to dismiss into a summary
judgment motion).

Thus, Corporate Plaintiff has not exhausted all administrative remedies and its claims for
damages pursuant to 26 U.S.C. § 7433 should be dismissed for lack of subject matter jurisdiction. In the

alternative, the Court should grant summary judgment against the Corporate Plaintiff.

V. CONCLUSION

FICA taxes apply to the CNMI for “any service, of whatever nature, performed ...by an
employee for the person employing him, irrespective of the citizenship or residence of either ... within
the United States.” IRC 83121(b)(emphasis added). Code section 3121(e) applies FICA laws to Guam,
and Section 606(b) is clear that FICA laws apply to the CNMI as they apply to Guam. And even if there
were some ambiguity about the scope of the term “excise...taxes” used in Section 606(b), the legislative
history clarifies that “excise...taxes” means the employer and employee portions of FICA. And even
further, beyond the plain language of Section 606(b), the Covenant, as a whole, supports the application

of FICA laws to the CNMI. Plaintiffs, as demonstrated above, have only flawed arguments that rely on
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unreasonable interpretations of relevant statutes and on irrelevant immigration laws. Simply put,
Congress intended to apply FICA laws to the CNMI, both the employer and employee portions of FICA.

Equally infirm are Plaintiffs’ due process and equal protection claims. There is no violation of
procedural due process as the Plaintiffs had sufficient notice and actually allege to have complied with
the FICA tax laws. The imposition of FICA taxes is not a taking under the Fifth Amendment because
Congress’s imposition of FICA taxes is not so arbitrary as to be a confiscation of property as opposed to
an exercise of the taxing power. This Court should apply a very deferential review of the exceptions for
residents of the Philippines and Korea because Congress has great discretion in the areas of immigration
and tax legislation, and because the FICA tax laws and the exceptions thereto do not infringe on a
suspect class, and these exceptions survive this review and are constitutionally permissible.

Finally, the Court does not have subject matter jurisdiction for Corporate Plaintiff’s Section 7433
claim given its failure to file an administrative claim with the Internal Revenue Service as required by
26 U.S.C. 87433(d), or, in the alternative, this Court should grant the United States summary judgment
on this issue.

For the foregoing reasons, the United States respectfully asks the Court to dismiss with prejudice

all of Plaintiffs’ claims against the United States.

I

I

I
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Respectfully submitted this 5th day of December, 2012.

KATHRYN KENEALLY
Assistant Attorney General

/s/ Landon Yost

LANDON YOST

Trial Attorney, Tax Division
U.S. Department of Justice
555 4" Street, NW
Washington, DC 20044

Tel: 202-307-2144

Fax: 202-307-0054
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| certify that the foregoing UNITED STATES’ MOTION FOR JUDGMENT ON THE PLEADINGS AS TO

ALL CLAIMS AND MOTION TO DISMISS PURSUANT TO FED. R. CIV. P. 12(b)(1) was filed through the

Court’s CM/ECF filing system and served by U.S. Mail on December 5, 2012, to the following:

Steven P. Pixley, Esq.

Third Floor, TSL Plaza
Beach Road, Garapan

Post Office Box 7757 SVRB
Saipan, MP 96950

Colin M. Thompson, Esq.
Thomson Law Office, LLC
J.E. Tenorio Building

PMB 917 Post Office Box 1001
Saipan, MP 96950

/s/ Landon Yost

LANDON YOST

Trial Attorney, Tax Division
U.S. Department of Justice
555 4" Street, NW
Washington, DC 20044

Tel: 202-307-2144

Fax: 202-307-0054
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