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v. Government Response 

ABD AL RAHIM HUSSA YN 
MUHAMMAD AL NAS HIRI 

To Defense Mot ion To Depose 
Yemeni Pres ident Ali Abdu ll ah Saleh 

6 February 20 12 

1. Timeliness. 

This response is filed timely pursuant to Mili tary Commiss ions Trial Judic iary Rule of 

Court 3.7.c( I). 

2. Relief Sought. 

The government respectfu lly requests that the Commiss ion deny the Defense Mot ion to 

Depose Yemeni President Ali Abdu llah Saleh ("President Saleh") . 

3. Overview. 

As set forth more fully herein, Pres ident Saleh is a sitt ing head of state and is therefore 

immune from jurisdiction of any court of the Uni ted States, includ ing th is Commiss ion, to 

compel his ora l deposition. Thus, th is Comm iss ion should deny the defense's request to compel 

an oral deposition of Pres ident Saleh .t 

4. Burden of proof. 

As the moving party, the defense must demonstrate by a preponderance of the evidence 

that the requested relief is warranted. R.M.C. 905(c)(I)-(2). 

I In this Response, because the issue of head-of-state immunity is dispositive of the matter, the prosecution 
does not express any views on the merits of the defense's motion. The prosecution reserves the right to do so in a 
subsequent pleading if necessary. 
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5. Facts. 

Ali Abdullah Saleh is the Pres ident of the Republic of Yemen and the s itt ing head of 

state. Accord ing to news art icles, Pres ident Saleh is currently in the Uni ted States at an 

undi sclosed location seeking medica l treatment. After the news reported hi s presence in the 

country, the defense on 3 1 January 20 12 filed a mot ion to compel a deposition of President Saleh 

regarding four areas of questioning. Add itionall y, the defense filed a supplemental mot ion on 1 

February 20 12 requesting an expedited answer by the government and ruling by the m ili tary 

judge. On 3 February 20 12, the government responded to the defense's supplementa l motion for 

expedited rev iew, asserting that the government wou ld make every effort to answer the defense 's 

mot ion in an exped ited manner. On 06 February 20 12, the Department of State prov ided the 

Ch ief Prosecutor a letter recognizing and allowing the immuni ty of President Saleh, as a s itt ing 

head of state, from the jurisd iction of th is Comm iss ion to compel hi s deposition. 

6. Law and Argument. 

The Constitut ion ass igns to the President alone the responsib ili ty to represent the United 

States in its forei gn relations. See, e.g., United States v. Ctlrtiss-Wright Exp. CO/p., 299 U.S . 

304, 3 19 ( 1936) ("[T]he Pres ident alone has the power to speak or li sten as a representat ive of 

the nat ion [in its dealings with fore ign states] ."). As an inc ident of that power, the execut ive 

branch has sole authority to detennine whether a s itting head of state is immune from the 

jurisdiction of the courts of the Uni ted States. See, e.g., Samallfar v. Yousuf, 130 S.O . 2278, 

229 1, 2292 (20 10); Wei Ye v. Jiallg Zemill, 383 F.3d 620, 625 (7 th C ir. 20()4) (,,[TJhe deci s ion 

concern ing the immu ni ty of forei gn heads of states remains vested ... with the Execut ive 

Branch.") . 
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In considerat ion of the relevant princ iples of customary intemat ional1aw, and in the 

implementat ion of the Uni ted States' forei gn po licy and in the cond uct of its internat ional 

relations, the executive branch has determined that Ali Abdullah Saleh, President of the Republic 

of Yemen, is presently immune from the jurisdiction of the Mili tary Commiss ion Tr ial Judiciary 

to compel his deposition. See Attachment B, Letter from Harold Hongju Koh, Legal Adviser, 

u.s. Department of State to Brigadier General Mark Mart ins, Chief Prosecutor, Office of 

Mili tary Comm iss ions (Feb. 6, 20 12) . As di scussed below, the prosecution respectfully submits 

thi s detennination is controlling and is not subject to judic ial review. 

The immunity of fore ign states and forei gn offic ials from the jurisdiction of our courts 

has different sources. For many years, such immu ni ty was determined exclusively by the 

execut ive branch, and courts deferred completely to the execut ive's forei gn sovereign immuni ty 

determinations. See, e.g ., Republic of Mexico v. Hoffmal1l1 , 324 U.S . 30, 35 (1945); see 

Sa lllalltar v. YOII SIlf, 130 S.O . 2278, 2284 (20 10); Ex Parte Peru , 3 18 U.S. 578, 587-89 (1943) . 

The Supreme Court made clear that "[i]t is ... not for the courts to deny an immunity wh ich our 

govern ment has seen fit to allow, or to allow an immuni ty on new grounds wh ich the 

government has not seen tit to recognize." Hoffmall, 324 U.S . at 35. This deferential judic ial 

posture was not mere ly discretionary, but was rooted in the separation of powers. Under the 

Constitut ion, the execut ive is "the gu iding organ in the conduct of our forei gn affa irs." Ludecke 

v. Watkil1s , 335 U.S . 160, 173 (1948) . Given the execut ive's lead ing fore ign-policy role, it was 

"an accepted rule of substantive law governing the exerc ise of the jurisdiction of the courts that 

they accept and follow the execut ive determination" on quest ions of forei gn sovereign immuni ty. 

Hoffman, 324 U.S. at 36; see also Spacil v. Crowe, 489 F.2d 6 14 (5th Cir. 1974) ("[W]e are 

analyz ing here the proper allocat ion of function s of the branches of gove rnment in the 
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const itut ional scheme of the Un ited States. We are not analyz ing the proper scope of sovereign 

immu ni ty under in temat ional1aw.") . 

In 1976, Congress codified the standards governing suit against fore ign states in the 

Fore ign Sovere ign Immu ni ties Act ("FSIA") . In FS IA, Congress transferred to the courts the 

responsibility for detennining whether a forei gn state is subject to su it. 28 U.S .c. §§ 1602 et 

seq.; see id. § 1602 ("Claims of forei gn states to immuni ty should henceforth be decided by 

courts of the Uni ted States and of the States in confonnity with the princ iples set forth in th is 

chapter."); see also Ver/il/dell B. V. v. Cellt. Balik of Nigeria, 46 1 U.S . 480, 488-89 ( 1983). As 

the Supreme Court recently expla ined, however, Congress did not s imilarl y cod ify standards 

governing the immuni ty of forei gn officials. See Samafltar, 130 S. Ct. at 2292 (" Although 

Congress clearl y in tended to supersede the common-law reg ime for claims against fore ign states, 

we find noth ing in the statute' s orig in or aims to indicate that Congress s imilarl y wanted to 

cod ify the law of fore ign offic ial immuni ty.") . Instead, when it cod ified the princ iples governing 

the immunity of forei gn states, Congress left in place the common-law pract ice of judic ial 

deference to execut ive branch immuni ty determinations with respect to forei gn offic ials. See id. 

at 229 1 ("We have been g iven no reason to be li eve that Congress saw as a problem, or wa nted to 

eli minate , the State Department' s role in determinat ions regarding indiv idual offic ial 

immu ni ty.") . Thus, the executive branch retains its hi storic authority to determine a forei gn 

offic ial's inununi ty, including the immu ni ty of fore ign heads of state . See id. at 2284-85 & n. 6 

(not ing the execut ive branch's role in determining head of state immu ni ty) . 

The doctrine of head of state immu ni ty is wel1 -establj shed in customary in ternat ional law. 

See Satow's Guide to Diplomatic Practice 9 (Lord Gore-Booth ed., 5th ed. 1979). In the Uni ted 

States, head of state immu ni ty dec isions are made by the Department of State , inc ident to the 
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execut ive branch 's authority in the field of fore ign affa irs and informed by customary 

in temat ionallaw princ iples. 

The Supreme Court has held that the courts of the Uni ted States are bound by the 

execut ive branch 's determinations of forei gn sovere ign immu nity . See Hoffmal1 , 324 U.S. at 35-

36; Ex parte Peru, 3 18 U.S. 578, 588-89 ( 1943) . In Ex parte Peru, in the context of fore ign 

state immunity , the Supreme Court, w ithout further review of the execut ive branch 's immuni ty 

determination , declared that the execut ive branch 's immu ni ty dec is ion "must be accepted by the 

courts as a conc lus ive determination by the poli tical arm of the Govern ment. " 3 18 U.S . at 589 . 

After an immu ni ty detennination is filed , it is the "court's duty" to surrender jurisd ict ion. Id. at 

588. The courts' deference to execut ive branch determinations of fore ign state immu ni ty is 

compelled by the separat ion of powers. See, e.g. , Spacil v. Crowe, 489 F.2d 6 14 , 6 19 (5th Cir. 

1974) 

For the same reason, courts have also rout inely deferred to the execut ive branch' s 

immu ni ty determinations concernin g s itt ing heads of state. See Wei Ye, 383 F.3d at 626 (' 'The 

obljgat ion of the Judic ial Branch is c1ear- a determination by the execut ive branch that a forei gn 

head of state is immune from suit is conclus ive and a court must accept such a determ inat ion 

without reference to the underl ying claims of a p laintiff. ") ; SaltallY v. Reagall , 702 F. Supp. 3 19, 

320 (D.D.C. 1988) (holding that the execut ive branch's determination of Pr ime M inister 

Thatcher' s inununity was conclus ive in di sm iss ing a su it that all eged British complic ity in U.S . 

air strikes against Libya), aff d ill part alld rev'd ill part all other groullds, 886 F.2d 438 (D.c. 

Ci r. 1989). When the execut ive branch detennines the immuni ty of a s itting head of state, 

judic ial deference to that deci s ion is pred icated on compelling considerat ions arising out of the 

execut ive branch 's author ity to cond uct fore ign affairs under the Constitution. See Wei Ye, 383 
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F.3d at 626 (c iting Spaci/, 489 F.2d at 6 18) . Judic ial deference to the execut ive branch in these 

matters, the Seventh C ircu it noted, is "motivated by the caut ion we believe appropr iate of the 

Jud ic ial Branch when the conduct of fore ign affa irs is involved." Id. See also Spacil, 489 F.2d 

at 6 19 ("Separation-oF-powers princ iples impel a reluctance in the judic iary to in terfere w ith or 

embarrass the execut ive in its const itut ional role as the nat ion's primary organ of in ternat ional 

policy." (c iting United States v. Lee, 106 U.S . 196,209 (1882)); Ex parte Peru , 3 18 U.S . at 588. 

The courts' deference rests, in part, on the recogni tion that the execut ive branch possesses 

substantial inst itut ional resources and extensive exper ience with wh ich to conduct the country's 

forei gn affairs. See, e.g ., Spacil, 489 F.2d at 6 19; United States v. Truol1g Dil1h Hlll/g, 629 F.2d 

908,913- 14 (4th C ir. 1980). Furthermore, " in the chess game that is diplomacy only the 

execut ive has a view of the entire board and an understanding of the relationship between 

isolated moves ." Spacil, 489 F.2d. at 6 19. 

As courts have recog ni zed, the execut ive branch's head of state immuni ty determinations 

govern not onl y in c ivil litigation , but in cr iminal prosecutions as we ll. See UI/ited States v. 

Noriega, I 17 F.3d 1206, 12 11 - 12 ( 11th C ir. 1997); cf Arrest Warral1l of 11 April 2000 (Dem. 

Rep . Congo v. Belg.), 2002 I. C.J . 3, 20-2 1 (Feb. 14) (recog ni zing applicabili ty under customary 

in tem at ionallaw of head of state immunity pr inc iples in both c iv il and criminal context). 

Tellingly, no U.S . court has subjected a s itt ing head of state to its jurisd ict ion after the execut ive 

branch has detennined the head of state's immu ni ty.2 

2 See Hahyarimana v. Kagame, --- F. Supp. 2d ---, 20\ I WL 5170243, *19 0VD. Okla. Oct. 28, 20\ I) 
("\Vhere the United States' executive branch has concluded that a foreign head of state is immune from suit, and 
where it has urged the Court to take recognition of that fact and to dismiss the suit pending against said head of state, 
the Court is bound to do so. "), appeal docketed, No. 11-6315 (10th Or. Nov. 30, 20\ I); Doe v. Roman Catholic 
Dioce.re of Galve.rton-Hou.\"ton , 408 F. Supp. 2d 272, 278 (S.D. Tex. 2005) ("The executive's [head of state 
immunity 1 detennination is not subject to additional review by a federal court. "); Doe I v. State of i.frael, 400 F. 
Supp. 2d 86, 110 (D.D.C. 2005) ("When the executive branch concludes that a recognized leader of a foreign 
sovereign should be immune from the jurisdiction of American courts, that conclusion is determinative. "); Leutll'y ler 
v. Queen Rania AI-Abdullah, 184 F. Supp. 2d 277 , 280 (SD.N.Y. 2001) (holding that the executive branch's 
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In considerat ion of the relevant princ iples of customary intemat ional1aw, and in the 

implementat ion of the Uni ted States' forei gn po licy and in the cond uct of its internat ional 

relations, the executive branch has determined that President Saleh is immu ne from the M ili tary 

Commiss ion Trial Judic iary's jurisdict ion to compel the test imony of President Saleh in the 

instant matter. 

7. Conclusion. 

For the forego ing reasons, the government respectfully requests that this Commission 

deny the defense request to depose Pres ident Saleh. As Pres ident Saleh is a sitt ing head of state, 

he is immu ne from any compulsory process ava il able to th is Commiss ion. 

8. Oral Argument. 

Due to the time-sensitive nature of th is issue, the prosecut ion submits the matter should 

be decided on the plead ings, without presentat ion of oral argument to the Commission. 

9. Witnesses and Evidence. 

No witnesses or other ev idence is antic ipated at this time. 

10. Additional Information. 

The government has no additional infonnat ion. 

immunity determination on behalf of the Queen of Jordan "is entitled to conclusive deference from the courts"); 
Tachiona v. Mugabe, 169 F. Supp. 2d 259, 297 (S.D.N.Y. 2(01) (dismissing a suit against the President and Foreign 
Minister of Zimbabwe based upon an immunity determination filed by the executive branch), aff'd on other 
ground.v .mb nom. , Tachiona v. United State.v, 386 F.3d 205 (2d Cir. 2004); Fir.vt American Corp. v. AI-Nahyan, 948 
F. Supp. 1104, 1119 (D.D.C. 1996) ("The United States has filed a Suggestion of Immunity on behalf of H.H. 
Sheikh Zayed , and courts of the United States are bound to accept such head of state determinations as 
conclusive."); Alicog v. Kingdom of Saudi Arabia, 860 F. Supp. 379, 382 (S.D. Tex. 1994) (concluding that the 
determination by the executive branch of King Fahd's immunity as the head of state of Saudi Arabia required 
dismissal of a complaint against King Fahd for false imprisonment and abuse), affd, 79 F.3d 1145 (5th Or. 19%); 
ulfontant v. Ari.vtide, 844 F. Supp. 128, 132 (E.D.N.Y. 1994) (recognizing that the determination by the executive 
branch of Haitian President Aristide's immunity was binding on the court and required dismissal of the case); 
AnonymOlu v. AnonymOlu, 18 1 AD.2d 629, 629- 30 (N.Y. Sup. CL App. Div. 1992) (dismissing suit against 
unnamed head of state based on executive branch determination of immunity); Kline v. Kaneko, 535 N. Y .S. 2d 303 
(N.Y. Sup. CL 1988) (dismissing su it based on "conclusive" determination of head of state immunity), affd, 546 
N.Y.S. 2d 506 (N.Y. App. Div. 1989). 
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11. Attachments. 

A. Cert ificate of Service, dated 6 February 20 12. 

B. Letter from Harold Hongju Koh , Legal Adviser, U.S. Department of State to 
Brigadier General Mark Mart ins, Ch ief Prosecutor, Office of Mili tary Commiss ions 
(Feb. 6, 2012). 
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Respectfu lly submitted , 

IIsll 
Anthony W . Matt ivi 
CDR Andrea Lockhart, lAGC, USN 
Justin T. Sher 
Trial Counsel 

Mark Mart ins 
Ch ief Prosecutor 

Office of the Ch ief Prosecutor 
Office of M ili tary Commissions 
1610 Defense Pentagon 
Washington, D.C. 20301 
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CERTIFICATE OF SERVICE 

I cert ify that on the 6th day of February 20 12, I filed AE 037, the Government Response 
To Defense Mot ion To Depose Yemen i Pres ident A li Abdullah Saleh with the Office of M ilitary 
Commiss ions Trial Judic iary and served a copy on counse l of record. 
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Trial Counsel 
Office of the Ch ief Prosecutor 
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T HE L EGAL A OVISER 

OI:PARTI,IENl OF 5TAH: 

W"SHINO"TON 

Brigadier Genera l Mark Martins 
Chief Prosecutor. Office of Military Commissions 
1610 Defense Pemagon 
Washington , DC 2030 I 

Fehruary 6. 2012 

Re: Uniled SIGles v. AI-Nashi .. i (M ili tary Commission Tria l 
Judiciary, Guantanamo Bay) 

Dear General Martins: 

T he Defendant in the above-captioned case filed a motion on January 3 1. 
20 12 to depose His I:xce llency Ali Abdullah Sa leh. President Saleh is current ly 
the President and s ilting head of state orthe Republi c of Yemen. 

With regard to this motion, the I)epanmem of State recognizes and allows 
the immunity of President Sa leh as a si tting head of state from the Military 
Commission Trial Judiciary 'sj uri sdiet ion to compe l an oral deposition ofPresidenl 
Saleh in the pending case. Under common law principles or immunity 311iculaled 
by the Executi ve I1ranch in the exercise of its constitutional authority over foreign 
affairs and informed by customary intemationallaw, President Saleh, as the silting 
head of state ofa foreign stale. is immune while in office from the j urisdiction of 
the Military Commission to compel hi s oral deposition. Accordingly, the 
Department of State requests that YO LI convey the Depanlllcnt's determination of 
President Saleh's imm unity to the Military Comm iss ion at the ear li est oPPol1lll1ity. 

This letter recognizes the par1icular importance attached by the United States 
to avoiding compulsion of an oral deposition of Pres iden t Saleh in view of 
international norms and the implications orthe litigation for the Nation' s foreign 
relation s. 
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