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I. INTRODUCTION 

Alaska and Intervenor-Plaintiff Resource Development Council for Alaska, Inc. (RDC) 

challenge the executive and legislative branches’ implementation of the North American 

Emission Control Area (ECA), which was adopted as an amendment to Annex VI of the 

International Convention for the Prevention of Pollution from Ships (MARPOL or the 

Convention).
1
  MARPOL received the advice and consent of the Senate, and, together with its 

annexes as amended, is implemented domestically through the Act to Prevent Pollution from 

Ships (APPS).  33 U.S.C. §§ 1901-1915.  Annex VI of MARPOL establishes worldwide controls 

for emissions of certain air pollutants, including sulfur oxides (SOx), from ships, and it 

establishes more stringent controls in areas designated as an ECA.  The North American ECA 

includes waters adjacent to most of the United States and Canadian shorelines in the Atlantic and 

Pacific Oceans, including waters off part of the Alaskan coast.  As a result of this designation, 

vessels operating in the ECA are required to use fuel with a maximum sulfur content that is 

lower than the maximum sulfur content of fuel used when operating outside the ECA. 

Following the Court’s grant of its motion to intervene, RDC filed a Complaint in 

Intervention (Doc. No. 60) and a Memorandum of Law in Support of Alaska’s Motion for 

Preliminary Injunction (“RDC’s PI Memorandum”) (Doc. No. 61).  RDC’s claims in large part 

repeat the arguments contained in the second cause of action of Alaska’s Second Amended 

Complaint (Doc. No. 9), which the United States refuted in our November 9 Brief in Support of 

the Motion to Dismiss and in Opposition to Alaska’s Motion for Preliminary Injunction (“U.S. PI 

Opposition”) (Doc. No. 53).  RDC’s claims challenge the constitutionality of the executive and 

                                                           
1
 International Convention for the Prevention of Pollution from Ships, Nov. 2, 1973, 1340 

U.N.T.S. 184, as modified by the Protocol of 1978 Relating to the International Convention for 

the Prevention of Pollution from Ships, 1973, Feb. 17, 1978, 1340 U.N.T.S. 61 (available at 2d 

Am. Compl., Ex. A).  
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legislative branches’ implementation of the MARPOL Annex VI amendment designating the 

ECA, and are based on the same faulty legal arguments and factual premises as Alaska’s.  

Furthermore, RDC fundamentally mischaracterizes both the international process by which the 

ECA amendment was adopted and the domestic process by which it is implemented.  RDC 

ignores the ratification history of Annex VI and the shared understanding of the President and 

the Senate that this history reflects—i.e., that consistent with the practice for MARPOL and a 

number of other treaties, the ECA amendment would not be submitted for the Senate’s advice 

and consent.  RDC’s separation of powers arguments are similarly unfounded.  RDC fails to state 

a claim upon which relief can be granted based on these arguments, and the Court accordingly 

should dismiss RDC’s Complaint.  Likewise, because RDC fails to establish a likelihood of 

success on the merits and makes no other arguments regarding Alaska’s entitlement to 

preliminary relief, RDC’s PI Memorandum provides no support for Alaska’s motion for 

preliminary injunction. 

II. LEGAL AND FACTUAL BACKGROUND 

The North American ECA, an amendment to Annex VI of MARPOL, entered into force 

on August 1, 2011.  Consistent with the provisions of Annex VI, the ECA amendment designates 

a geographic area in which certain heightened Annex VI fuel sulfur content limits apply to 

vessels operating in the area, beginning with 1 percent after August 1, 2012, and 0.1 percent 

beginning on January 1, 2015.  MARPOL Annex VI, reg. 14 ¶ 4.  The United States implements 

MARPOL and its annexes domestically through APPS, 33 U.S.C. §§ 1901-1915.  Section 1909 

of APPS addresses the domestic procedure for acceptance of amendments to MARPOL, and 

recognizes that the Secretary of State may accept proposed amendments to Annex VI, in 

consultation with the Secretary of Homeland Security or the EPA Administrator, without further 
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approval by the Senate.  33 U.S.C. § 1909(b).  Consistent with Section 1909(c) of APPS, the 

Secretary of State also may make a declaration of nonacceptance to such proposed amendments.  

33 U.S.C. § 1909(c). 

On November 9, the United States filed a Motion to Dismiss Alaska’s Second Amended 

Complaint (Doc. No. 48) accompanied by the PI Opposition (Doc. No. 53).  The U.S. PI 

Opposition included an extensive discussion of MARPOL, the domestic legal framework for 

implementing MARPOL as set forth in APPS, and the process by which the North American 

ECA was designated.  See U.S. PI Opp. 3-12.  The United States incorporates that background 

discussion by reference and, in the interest of expediency, does not repeat it here.  However, it is 

important to correct two inaccuracies contained in RDC’s complaint and memorandum in 

support of Alaska’s motion for a preliminary injunction. 

First, RDC incorrectly suggests that the ECA Proposal
2
 did not include any economic 

analysis of the effect of the North American ECA on Alaska.  RDC Compl. ¶ 25.  This 

contention is false.  The ECA Proposal and its accompanying Technical Support Document
3
 

contained an extensive analysis of estimated engineering costs and economic impacts.  ECA 

Proposal, Annex I, 52-60; TSD 5-1 to 5-39, 6-1 to 6-31.  This analysis, although not generally 

required to be broken down by geographic area, did include discussion of several potential 

market impacts, including the direct fuel cost effects of the ECA on a typical Alaskan cruise 

liner.  TSD 6-7 to 6-8.   

                                                           
2
 Proposal to Designate an Emission Control Area for Nitrogen Oxides, Sulphur Oxides and 

Particulate Matter (“ECA Proposal”) (Apr. 2, 2009), available at 

http://www.epa.gov/nonroad/marine/ci/mepc-59-eca-proposal.pdf. 

3
 EPA’s technical support document (“ECA TSD”) is available at 

http://www.epa.gov/oms/regs/nonroad/marine/ci/420r09007.pdf. 
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 Second, contrary to RDC’s assertions, a vessel’s use of noncompliant fuel in the ECA 

does not necessarily result in a violation of the statutes and regulations cited by RDC.  See RDC 

Compl. ¶ 27.  MARPOL allows certain exemptions and alternative measures for compliance.  

Regulation 3 of MARPOL Annex VI, for example, provides for specific exemptions from the 

requirements of Annex VI, and Regulation 4 authorizes equivalency measures so that vessel 

operators may use alternative means for compliance with Annex VI.  These measures have been 

used for vessels operating within the North American ECA; as one example, a vessel operator 

has obtained an exemption from the fuel sulfur limits to conduct a pilot program to retrofit 

existing vessels so that they may use low-polluting liquefied natural gas.  Declaration of Dr. Joan 

K. Meyer (attached to U.S. PI Opp. (Doc. No. 52) as Ex. D) ¶¶ 20, 59.   

III. LEGAL STANDARD 

To avoid dismissal of a complaint for failure to state a claim under Federal Rule of Civil 

Procedure 12(b)(6), a plaintiff must “allege ‘sufficient factual matter . . . to state a claim to relief 

that is plausible on its face.’”  Pinnacle Armor, Inc. v. United States, 648 F.3d 708, 721 (9th Cir. 

2011) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009)).  In deciding a motion brought 

pursuant to Fed. R. Civ. P. 12(b)(6), a court should accept as true all well-pleaded factual 

allegations in the complaint and draw all reasonable inferences therefrom in favor of the 

nonmoving party.  See Experimental Eng’g, Inc. v. United Techs. Corp., 614 F.2d 1244, 1245 

(9th Cir. 1980).  The court is not, however, bound to assume the truth of legal conclusions 

merely because they are stated in the form of factual allegations.  See Iqbal, 556 U.S. at 678-79; 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).     

No such presumption of truth attaches to a court’s review of a Rule 12(b)(1) challenge to 

subject matter jurisdiction.  With respect to such a challenge, “[n]o presumptive truthfulness 

Case 3:12-cv-00142-SLG   Document 71   Filed 12/20/12   Page 9 of 29



State of Alaska, et al. v. Clinton, et al. 

No. 3:12-cv-00142-SLG  5 

attaches to plaintiff’s allegations.  Once challenged, the party asserting subject matter jurisdiction 

has the burden of proving its existence.”  Robinson v. United States, 586 F.3d 683, 685 (9th Cir. 

2009) (internal citations and quotation marks omitted). 

IV. SUMMARY OF ARGUMENT 

RDC’s causes of action, which challenge the constitutionality of the ECA designation 

and APPS, substantially relate to and overlap with the arguments Alaska presented in connection 

with its second cause of action.  The United States’ arguments for dismissal of Alaska’s second 

cause of action, set forth in our PI Opposition, apply equally to RDC’s claims.  We summarize 

those arguments here and incorporate them by reference but, for the sake for brevity, do not 

repeat our more detailed statement in full. 

First, the Court lacks subject matter jurisdiction to consider RDC’s first cause of action 

because the question of whether the ECA amendment was required to be submitted to the Senate 

for advice and consent is a nonjusticiable political question.  Second, RDC’s first cause of action 

fails to state a claim upon which relief can be granted because the Secretary of State properly 

accepted the ECA amendment consistent with Section 1909(b) of APPS.  The text of APPS 

encompasses the ECA designation within the scope of MARPOL amendments that could be 

accepted by the Secretary of State without being submitted to the Senate for advice and consent.  

In addition, specifically with respect to the ECA, both the Senate and the executive branch 

understood that an ECA designation would be proposed and accepted consistent with the process 

outlined in Section 1909(b) of APPS. 

RDC’s second cause of action fails to state a claim upon which relief can be granted 

because APPS does not delegate any authority to the International Maritime Organization (IMO).  

RDC’s premise that an international body decided when a provision of MARPOL would become 
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binding on the United States fundamentally mischaracterizes how commitments made pursuant 

to MARPOL become domestically enforceable.  It is the executive branch that decided to accept 

the ECA amendment for the United States, and Congress that provided the necessary authority, 

in APPS, to implement that amendment as a matter of domestic law.  The Court need not decide 

under what circumstances a delegation to an international body would be permissible because 

there was no such delegation here.  

RDC’s third cause of action fails to state a claim upon which relief can be granted 

because APPS does not run afoul of separation of powers principles.  As the courts have made 

clear, the constitutional test is whether Congress has provided an “intelligible principle” to guide 

executive branch discretion.  That test is met here, particularly in light of the inherent authority 

of, and wide latitude accorded to, the executive branch in the conduct of foreign affairs.  The text 

of APPS and the ratification history of Annex VI provide sufficient intelligible principles 

regarding the Secretary of State’s discretion to accept or opt out of amendments to the MARPOL 

annexes.   

Because RDC’s claims should be dismissed, RDC has failed a fortiori to demonstrate a 

likelihood of success on the merits, and thus fails to help Alaska establish entitlement to the 

extraordinary relief of a preliminary injunction.
4
   

                                                           
4
 RDC’s PI Memorandum addresses only the likelihood of success on the merits and none of the 

remaining three requirements a plaintiff must satisfy to obtain a preliminary injunction.  Failure 

to satisfy a single prong of the preliminary injunction requirements mandates denial of a motion 

for a preliminary injunction.  The United States’ PI Opposition addressed Alaska’s failure to 

satisfy the other three criteria required to obtain a preliminary injunction.  U.S. PI Opp. 68-77. 
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V. ARGUMENT 

A. RDC’s First Cause of Action Fails Because RDC Presents a Nonjusticiable Political 

Question, and the ECA Amendment Was Validly Brought Into Force for the United 

States. 

 

RDC incorrectly contends that the ECA amendment is not domestically enforceable 

because this Court should determine that it is not a “technical amendment to technical 

provisions” of MARPOL and therefore should have been submitted to the Senate for advice and 

consent.  RDC Compl. ¶¶ 33, 34.  RDC’s challenge to the executive and legislative branches’ 

shared view, in the exercise of their constitutional authorities, that a treaty amendment can enter 

into force for the United States without being transmitted to the Senate for advice and consent, is 

a nonjusticiable political question.  Additionally, RDC fails to state a claim upon which relief 

can be granted because its challenge is directly controverted by the text of APPS, and the ECA 

designation was expressly understood as falling within the scope of amendments to be accepted 

consistent with Section 1909(b) and without being transmitted to the Senate for advice and 

consent.  This understanding is consistent with long-standing practice as to both MARPOL and 

other treaties.
5
 

1. Whether the ECA Amendment Required Transmittal to the Senate for Advice and 

Consent Is a Nonjusticiable Political Question. 

 

“[T]he presence of a political question deprives a court of subject matter jurisdiction.”  

Corrie v. Caterpillar, Inc., 503 F.3d 974, 980 (9th Cir. 2007).  This Court does not have 

jurisdiction to consider whether the ECA amendment required transmittal to the Senate for 

advice and consent because that is a political question over which the executive and legislative 

                                                           
5
 As mentioned above, RDC’s arguments substantially overlap with the arguments Alaska 

presented in the second cause of action of its Second Amended Complaint.  The United States 

discussed these arguments in our PI Opposition, and incorporates that discussion by reference 

here.   
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branches are in agreement in this context.  In Baker v. Carr, 369 U.S. 186 (1962), the Supreme 

Court set forth the following criteria for determining whether an issue presents an unreviewable 

political question: 

Prominent on the surface of any case held to involve a political question is found 

a textually demonstrable constitutional commitment of the issue to a coordinate 

political department; or a lack of judicially discoverable and manageable 

standards for resolving it; or the impossibility of deciding without an initial policy 

determination of a kind clearly for nonjudicial discretion; or the impossibility of a 

court’s undertaking independent resolution without expressing lack of the respect 

due coordinate branches of government; or an unusual need for unquestioning 

adherence to a political decision already made; or the potentiality of 

embarrassment from multifarious pronouncements by various departments on one 

question. 

 

369 U.S. at 217.  “Implicating any one of these factors renders a question ‘political’ and thus 

nonjusticiable.”  United States v. Mandel, 914 F.2d 1215, 1222 (9th Cir. 1990).  In Goldwater v. 

Carter, 444 U.S. 996 (1979), Justice Powell’s concurrence condensed this analysis into the 

following three-part inquiry:  “(i) Does the issue involve resolution of questions committed by 

the text of the Constitution to a coordinate branch of government?  (ii) Would resolution of the 

question demand that a court move beyond areas of judicial expertise?  (iii) Do prudential 

considerations counsel against judicial intervention?”  444 U.S. at 998 (Powell, J., concurring). 

Recognizing that “[t]he conduct of the foreign relations of our government is committed 

by the Constitution to the executive and legislative – ‘the political’ – departments of the 

government,” Oetjen v. Cent. Leather Co., 246 U.S. 297, 302 (1918), the courts often have 

declined to weigh in on the conduct of international affairs.  E.g., Goldwater, 444 U.S. 996; 

Chicago & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103 (1948).  The Ninth Circuit 

alone has held in numerous contexts that legal challenges that involved the conduct of foreign 

relations presented nonjusticiable political questions.   Ctr. for Policy Analysis on Trade & 

Health v. U.S. Trade Representative, 540 F.3d 940, 945-947 (9th Cir. 2008); Earth Island Inst. v. 
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Christopher, 6 F.3d 648, 653-54 (9th Cir. 1993); Mandel, 914 F.2d at 1222-23; Sarnoff v. 

Connally, 457 F.2d 809, 809-10 (9th Cir. 1972). 

Specifically on the question presented here, courts have declined to address the question 

of which particular international agreements must, as a matter of domestic law, be transmitted to 

the Senate for its advice and consent, and have held that such a question is nonjusticiable.  In 

Made in the USA Foundation v. United States, 242 F.3d 1300 (11th Cir. 2001), the Eleventh 

Circuit held that whether the North American Free Trade Agreement (NAFTA) amounted to a 

treaty requiring Senate advice and consent pursuant to the Treaty Clause presented a 

nonjusticiable political question.  242 F.3d at 1311-12.  Applying Justice Powell’s analytic 

framework, the court discussed the far greater power conferred by the Constitution upon the 

political branches in the area of foreign affairs, as opposed to the “narrowly circumscribed role 

for the Judiciary.”  Id. at 1313; see also Oetjen, 246 U.S. at 302.  The court also emphasized the 

lack of guidance in the Treaty Clause as to “the circumstances, if any, under which its procedures 

must be adhered to when approving international commercial agreements.”  Made in the USA 

Found., 242 F.3d at 1315.  The court further found that a judicial order invalidating an 

international agreement and contradicting the actions of the political branches would have 

serious repercussions for the nation’s economy and ability to conduct international relations with 

other countries.  Id. at 1318.  The court also determined that judicial review of the process for 

entering into international agreements “would run the risk of intruding upon the respect due 

coordinate branches of government,” echoing Justice Rehnquist’s admonishment that “‘[t]he 

Judicial Branch should not decide issues affecting the allocation of power between the President 

and Congress until the political branches reach an impasse.’”  Id. at 1318-19 (quoting Goldwater, 

444 U.S. at 1005 n.1 (Rehnquist, J., concurring)).  Similarly, in Dole v. Carter, 569 F.2d 1109, 
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1110 (10th Cir. 1977), the Tenth Circuit held that a challenge under the Treaty Clause to an 

international agreement providing for the return of several items to the Hungarian government 

was nonjusticiable.  In declining to consider whether the agreement required the advice and 

consent of the Senate, the court pointed to the lack of judicially manageable standards for 

resolving the dispute and the need for the government to speak with one voice on the issue, 

particularly in light of the foreign affairs context.  Id. 

The question RDC posed here – whether an amendment to an international agreement can 

be brought into force for the United States only with the advice and consent of the Senate – is no 

different from the central question in Made in the USA Foundation
6
 and Dole v. Carter.  The 

principles articulated by the courts with respect to the international agreements in those cases – 

in terms of the authority afforded to the political branches on matters affecting the conduct of 

foreign affairs, the lack of judicially manageable standards, and the consequences of judicial 

review – apply equally to the ECA.    Furthermore, “prudential considerations counsel against 

judicial intervention” on this question.  Goldwater, 444 U.S. at 998 (Powell, J., concurring).  

Specifically, a decision by this Court preventing the United States from enforcing the ECA as 

required by MARPOL and APPS would adversely affect the United States’ ability to achieve its 

foreign policy goals and would interfere with the shared understanding of both the executive and 

legislative branches on a matter concerning the conduct of foreign affairs.  See U.S. PI Opp. 20-

22.  For all of these reasons, RDC’s first cause of action presents a nonjusticiable political 

question and therefore should be dismissed for lack of subject matter jurisdiction. 

                                                           
6
 Made in the USA Foundation also effectively refutes RDC’s attempt to draw a parallel between 

the amendment of international agreements and the amendment and repeal of statutes under 

Article I’s bicameralism and presentment clauses.  As the Eleventh Circuit pointed out, this 

analogy fails to account for the fact this issue falls within the context of foreign policy, where 

“prudential considerations militate even more strongly in favor of judicial noninterference.”  

Made in the USA Found., 242 F.3d at 1317. 
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2. The Amendment Designating the North American ECA Was Properly Accepted 

Consistent with the Senate’s Understanding and as Confirmed by Congress in 

Section 1909(b) of APPS. 

 

RDC’s claim that Section 1909(b) of APPS is limited to “technical amendments” is 

flawed for at least two specific reasons.  First, the ECA amendment fits within the express terms 

of Section 1909(b). Second, the ECA designation was among the types of amendments expressly 

highlighted by the Senate in its consideration that certain MARPOL amendments would not be 

brought to the Senate for its advice and consent.  Accordingly, the Court need not decide in this 

case the bounds, if any, for what types of MARPOL annex amendments may be accepted 

consistent with Section 1909(b), because the amendment designating the North American ECA 

was uniformly understood to be within any such bounds.
7
  

Section 1909(b) expressly applies to “proposed amendment[s] to Annex . . . VI to the 

Convention, appendices to those Annexes, or Protocol I of the Convention, received by the 

United States from the Secretary-General of the [IMO] pursuant to Article VI of the MARPOL 

Protocol.”  33 U.S.C. § 1909(b) (emphasis added).  As discussed above, the ECA was proposed 

as an amendment to Annex VI.  Yet RDC fails to acknowledge this threshold, dispositive textual 

issue.  See Chevron USA, Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 842-43 (1984).  

Additionally, when Congress amended APPS in 2008 to incorporate the United States’ 

ratification of Annex VI – with the knowledge that an ECA designation would likely be 

proposed as an amendment to Annex VI – it made no change to the scope of Section 1909(b) 

other than to extend it to amendments to Annex VI.   

                                                           
7
 The United States’ PI Opposition explained in detail why the executive branch’s acceptance of 

the North American ECA amendment was proper, and we incorporate by reference that 

explanation here.  See U.S. PI Opp. 31-38. 
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Further, when the executive branch presented Annex VI for advice and consent, it 

informed the Senate that an amendment designating a North American ECA should be expected 

and would not be submitted to the Senate for further action.  The Secretary of State’s letter to the 

President transmitting Annex VI for approval specified that “[t]he United States may seek the 

establishment of SOx Emission Control Areas in certain areas pursuant to the procedures set out 

in Appendix III to Annex VI” and explained that, consistent with long-standing practice with 

respect to MARPOL amendments, such an amendment could enter into force for the United 

States without further Senate advice and consent.  S. Treaty Doc. No. 108-7 (2003), at VI.
8
  The 

President included this letter in his transmittal to the Senate.  A 2005 Senate Foreign Relations 

Committee hearing on the President’s request for Senate advice and consent to Annex VI and 

additional questions and answers for the record reflect discussions of the possibility of an ECA 

proposal to address air quality problems caused by ship emissions in waters off the United States 

shoreline.  Treaties: Hearing Before the Comm. on Foreign Relations, 109th Cong. (2005).
9
 This 

testimony also covered the shared understanding of the Senate and the executive branch that 

transmission to the Senate for advice and consent was not necessary, consistent with long-

standing practice under MARPOL, for future amendments that would enter into force pursuant to 

MARPOL’s simplified amendment procedure.  Id. at 5, 8, 15, 16, 37 (statement of Hon. David 

A. Balton, Deputy Assistant Secretary for Oceans and International Environmental and Scientific 

Affairs, Department of State, and responses to additional questions for the record)
10

; see also id. 

                                                           
8
 Excerpts of the transmittal to the Senate are attached to the U.S. PI Opp. (Doc. No. 52) at Ex. 

A. 

9
 Excerpts of the hearing transcript and responses to additional questions for the record are 

attached to the U.S. PI Opp. (Doc. No. 52) at Ex. B. 

10
 Available at U.S. PI Opp. (Doc. No. 52) Ex. B at B-9, B-12, B-19, B-20, B-24. 
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at 41 (noting in a Senator’s question that “[a]mendments to MARPOL annexes proceed through 

a simplified amendment procedure” and that “U.S. acceptance of amendments to Annex VI 

would not, therefore, involve Senate consent”).
11

  Finally, in the Senate Foreign Relations 

Committee report recommending that advice and consent be given to Annex VI, the Committee 

stated that “[t]he executive branch has indicated that, upon ratification of Annex VI, the United 

States may seek the establishment of one or more SECAs in the United States pursuant to the 

procedures set out in Appendix III to Annex VI,” and acknowledged that “[t]he Environmental 

Protection Agency is currently conducting studies to evaluate proposed SECAs along the Pacific, 

Atlantic, and Gulf Coasts of the United States.”  S. Exec. Rep. No. 109-13, at 4 (2006) (attached 

as Ex. A). 

The understanding that the ECA amendment could be accepted as described in Section 

1909(b) is also consistent with longstanding practice with respect to other MARPOL 

amendments, as well as with the political branches’ treaty practice more generally.  See U.S. PI 

Opp. 31-35.  For decades, both before and after the Senate’s advice and consent to Annex VI and 

the 2008 amendments to APPS to implement Annex VI, many other significant amendments to 

MARPOL have been accepted consistent with the process set forth in Section 1909(b) of APPS.  

This includes amendments creating special geographic areas for other purposes, such as the 1991 

designation of the Gulf of Mexico and the Caribbean Sea under Annex V as a special area 

subject to heightened standards regarding garbage from ships.  Resolution MEPC.48(31) 

(1991).
12

  Other amendments have designated which substances and categories of substances are 

                                                           
11

 Available at U.S. PI Opp. (Doc. No. 52) Ex. B at B-28. 

12
 Available at http://cep.unep.org/racrempeitc/news-events/press-releases/2011-special-area-

press-release-1/Res.%20MEPC.48-31-%20-

%20Designation%20of%20WCR%20as%20Special%20Area%20under%20Annex%20V.pdf/at_

download/file. 
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subject to regulation, such as a 2004 amendment designating which noxious liquid substances are 

regulated under Annex II.  Resolution MEPC.118(52) (2004).
13

  Indeed, some amendments 

adopted through these procedures without returning to the Senate for further advice and consent 

have sufficiently affected the provisions of a MARPOL annex that they replace the entire text of 

the annex with an amended version.  See, e.g., Resolution MEPC.117(52) (2004)
14

; Resolution 

MEPC.176(58) (2008).
15

  The Senate’s advice and consent to Annex VI (particularly given the 

understanding regarding MARPOL amendments generally as well as the United States’ specific 

consideration of one or more emission control areas along the Pacific, Atlantic, and Gulf Coasts) 

and Congress’s amendment of APPS in 2008 to implement Annex VI (including by adding 

Annex VI and a reference to the EPA Administrator to the scope Section 1909(b), without 

otherwise altering that section to indicate any intended change in its implementation), confirm 

the shared understanding between the executive and legislative branches regarding the process 

for accepting the ECA amendment.   

Beyond the MARPOL framework, Congress has passed other implementing statutes that, 

like APPS, supply ex ante authority to implement treaty amendments and set forth a process for 

domestically bringing the amendments into force for the United States without returning to the 

Senate for advice and consent.  In giving its advice and consent to treaties with simplified 

amendment processes, the Senate has often made clear when it neither expects nor requires that 

amendments made to treaties pursuant to such processes be referred to the Senate for its advice 

and consent prior to those amendments entering into force for the United States.  For example, 

                                                           
13

 Available at http://imodocs.com/txt/data_www/texts/MEPC118_52e.php3. 

14
 Available at http://imodocs.com/txt/data_www/texts/MEPC117_52e.php3. 

15
 Available at http://imodocs.com/txt/data_www/texts/MEPC176_58e.php3. 
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the Whaling Convention Act of 1949 implements the International Convention for the 

Regulation of Whaling as well as its amendments and an annexed schedule of regulations.  16 

U.S.C. § 916l.  The Whaling Convention Act provides that the Secretary of State, with the 

concurrence of the Secretary of Commerce, may “present or withdraw any objections on behalf 

of the United States Government to such regulations or amendments of the schedule to the 

convention as are adopted by the [International Whaling] Commission and submitted to the 

United States Government in accordance with article V of the Convention.”  16 U.S.C. § 916b.  

Similarly, the Coast Guard Authorization Act of 2010, part of which implements the Anti-

Fouling Convention, authorizes the Secretary of Homeland Security to administer and enforce 

the treaty and its annexes, “including any amendments to the Convention or annexes which have 

entered into force for the United States.”  33 U.S.C. §§ 3801(3), 3803.  As with APPS, the 2010 

Authorization Act’s legislative history makes clear that the Senate did not expect amendments to 

certain parts of the Anti-Fouling Convention to require Senate advice and consent.  International 

Convention on the Control of Harmful Anti-Fouling Systems on Ships, S. Exec. Rep. No. 110-

19, at 9 (2008) (recognizing that the Anti-Fouling Convention provided for a simplified 

amendment procedure and indicating that “[a]mendments to Annexes 2, 3, and 4 [of the 

convention] should not, in the normal course, rise to the level of those that require the advice and 

consent of the Senate”).  Additionally, there are several arms control treaties that allow for a 

simplified amendment process and for which the Senate has not insisted that amendments be 

transmitted for advice and consent.  Report on the Protocol to the Agreement of the International 

Atomic Energy Agency Regarding Safeguards in the United States, S. Exec. Rep. No. 108-12, at 

34 (2004).
16

 

                                                           
16

 To the extent APPS ex ante contemplates acceptance of amendments to MARPOL annexes, it 
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RDC’s reliance on Natural Resources Defense Council v. EPA, 464 F.3d 1 (D.C. Cir. 

2006), is unavailing.  In that case, the court ruled that a side agreement reached by the parties to 

the Montreal Protocol establishing critical use exemptions from the treaty’s general ban on the 

production and consumption of methyl bromide was not domestically enforceable.  464 F.3d at 

11.  In dicta, the court noted that “[w]ithout congressional action . . . side agreements reached 

after a treaty has been ratified are not the law of the land; they are enforceable not through the 

federal courts, but through international negotiations.”  Id. at 10 (emphasis added).  RDC’s 

argument with respect to that opinion is wrong for several reasons. 

First, RDC relies entirely on dicta in its attempt to make a broader point about the 

enforceability of international agreements.  Moreover, nothing in the D.C. Circuit’s holding 

reaches beyond the agreement at issue in that case, nor does it reach to the type of amendment at 

issue here.  The ECA was not adopted as a “side agreement.”  Rather, it was adopted by the 

Parties to MARPOL as an amendment to Annex VI in accordance with the procedures for 

amendments provided under the treaty.  Furthermore, the ECA was specifically anticipated by 

the Senate and authorized by Congress.  APPS implements domestically amendments to Annex 

VI, including amendments that were not in force at the time APPS was amended in 2008 to 

extend to Annex VI.  U.S. PI Opp. 32.  Accordingly, as a binding amendment to Annex VI that is 

implemented domestically through a federal statute (i.e., APPS), the ECA amendment is 

                                                                                                                                                                                           

is also consistent with numerous other acts of Congress authorizing the executive branch to 

conclude international agreements.  See 39 U.S.C. § 407(b)(1) (authorizing the Secretary of State 

“to conclude postal treaties, conventions, and amendments related to international postal 

services”); B. Altman & Co. v. United States, 224 U.S. 583, 597 (1912) (finding that an executive 

agreement had been properly made pursuant to the authority of the Tariff Act of 1897, which had 

been enacted years earlier, and which had created domestically enforceable tariff rates). 
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fundamentally distinct from the agreement at issue in NRDC v. EPA.
17

   Therefore, RDC’s first 

cause of action should be dismissed for the foregoing reasons and the additional reasons stated in 

the United States’ PI Opposition. 

B. RDC’s Second Cause of Action Fails Because APPS Does Not Delegate Authority to 

the IMO. 
 

RDC fundamentally mischaracterizes APPS and the MARPOL annex amendment 

process in its argument that “APPS violates the nondelegation doctrine to the extent it permits 

the IMO to make binding U.S. law without sufficient guidance from Congress.”
18

  RDC Compl. 

¶ 37.  This Court need not decide under what circumstances a delegation of legislative authority 

to an international body is permissible because there was no such delegation in this case.  It is 

not the actions of the IMO, but rather the actions of the executive branch in the international 

sphere and Congress in the domestic sphere, that result in an amendment like the ECA 

designation becoming binding and enforceable in the United States.  RDC’s assumption that the 

IMO has made decisions that are binding upon the United States demonstrates a lack of 

understanding as to how the United States enters into international commitments made pursuant 

to MARPOL and how those commitments become domestically enforceable.   

                                                           
17

 Similarly, the Second Circuit’s dicta in N.Y. Chinese TV Programs, Inc. v. U.E. Enterprises, 

Inc., 954 F.2d 847, 853 (2d Cir. 1992), which RDC also cites, is irrelevant to this case.  As 

discussed above, the ECA designation was uniformly understood by the executive branch, the 

Senate, and Congress as a whole not to be an amendment that would need Senate advice and 

consent.  Moreover, the Second Circuit’s unsupported statement contradicts extensive historical 

practice with respect to the executive and legislative branches’ shared understanding as to the 

conduct of these foreign relationship matters.  See generally Cong. Research Serv., S. Prt. No. 

106-71, 106th Cong. 2d Session, Treaties and Other International Agreements: The Role of the 

United States Senate 182-83 (2001). 

18
 In its Second Amended Complaint, Alaska asserted that APPS violated the separation of 

powers doctrine, suggesting that the statute amounted to an unconstitutional delegation of 

legislative authority to the executive branch, rather than to the IMO.  2d Am. Compl. ¶ 53.  The 

United States previously addressed this claim and supplied an extensive analysis of the 

nondelegation doctrine, including with respect to foreign affairs.  U.S. PI Opp. 38-44. 

Case 3:12-cv-00142-SLG   Document 71   Filed 12/20/12   Page 22 of 29



State of Alaska, et al. v. Clinton, et al. 

No. 3:12-cv-00142-SLG  18 

MARPOL does not allow the IMO to decide if a MARPOL amendment becomes binding 

on the United States.  On the contrary, any such decision remains the sovereign prerogative of 

the United States because the United States can simply declare its non-acceptance of a given 

amendment.  As described in greater detail on pp. 3-4 of the United States’ PI Opposition, 

whatever process under MARPOL is followed to bring about an amendment, by virtue of Article 

16 of MARPOL it is the United States that decides whether it will be bound by an amendment.  

In any event, an individual Party to MARPOL can make a declaration of non-acceptance, thereby 

determining that an amendment to an annex will not enter into force for that Party.  MARPOL, 

art. 16(g)(ii).   

In addition, APPS confirms the United States’ prerogative to allow or refuse to allow a 

MARPOL amendment to enter into force for the United States.  Section 1909(c) of APPS 

expressly confirms that the Secretary of State retains discretion to make a declaration of non-

acceptance.  Notably, APPS contemplates that the Secretary of State may accept certain 

amendments to MARPOL; APPS does not authorize the IMO to take any such action.  Section 

1909(b) provides that “[a] proposed amendment to Annex I, II, V, or VI to the Convention . . . 

may be the subject of appropriate action on behalf of the United States by the Secretary of State 

following consultation with the Secretary, or the Administrator as provided for in this chapter . . . 

.”  33 U.S.C. § 1909(b).  The Secretary of State thus retains discretion in these matters to accept 

or opt out of amendments to those annexes.  The plain language of the statute therefore does not 

support RDC’s claim that the IMO has been delegated the authority to makes binding United 

States law. 

 Further, APPS provides the domestic legal authority for EPA and the Coast Guard to 

enforce the ECA, and APPS does not provide domestic legal authority to implement 
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requirements in MARPOL amendments that have not entered into force for the United States.  

As amended in 2008 by the Marine Pollution Prevention Act, Pub. L. 110-280, APPS provides 

explicit domestic legal authority for implementation of Annex VI and subsequent amendments 

that have entered into force for the United States, which includes the ECA designation.  33 

U.S.C. §§ 1903(a) (authorizing “the Secretary [of the department in which the Coast Guard is 

operating to] enforce the MARPOL Protocol”), 1907(a) (providing that “[i]t is unlawful to act in 

violation of the MARPOL Protocol”), 1907(b), 1908 (authorizing investigations of and imposing 

civil and criminal penalties for violations of the MARPOL Protocol), 1901(a)(4) (defining 

“MARPOL Protocol” as “the Protocol of 1978 relating to the International Convention for the 

Prevention of Pollution from Ships, 1973, and includes the Convention”), and 1901(a)(5) 

(defining “Convention” as “the International Convention for the Prevention of Pollution from 

Ships, 1973, including Protocols I and II and Annexes I, II, V, and VI thereto, including any 

modification or amendments to the Convention, Protocols or Annexes which have entered into 

force for the United States”) (emphasis added); see also U.S. PI Opp. 32.   

Thus, the legislative branch made the decision to implement MARPOL domestically 

through APPS, and supplied ex ante implementation authority for amendments to the annexes in 

force for the United States; and the executive branch made the decision, consistent with section 

1909(b) of APPS, to accept the ECA amendment.
19

  The IMO has not made law for the United 

States.  The Court need not consider whether Congress provided sufficient guidance to limit the 

                                                           
19

 The United States previously discussed the use and permissibility of such ex ante 

implementing authority.  See U.S. PI Opp. 32-33, 33 n.25. 
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IMO’s discretion because there was no delegation to the IMO over these matters in the first 

place.
20

  Accordingly, the Court should dismiss RDC’s second cause of action. 

C. RDC’s Third Cause of Action Fails Because APPS Does Not Unconstitutionally 

Grant Authority to the Executive Branch. 

 

RDC’s third cause of action, which alleges that APPS amounts to a grant of Congress’s 

lawmaking powers and the Senate’s treaty-making role in violation of separation of powers 

principles, RDC Compl. ¶ 40, duplicates a portion of Alaska’s argument in the second cause of 

action of its Second Amended Complaint.  See RDC Compl. ¶ 40; Alaska 2d Am. Compl. ¶ 53.
 21

  

The United States’ PI Opposition established that APPS does not violate the nondelegation 

doctrine or, by extension, separation of powers principles.  See U.S. PI Opp. 38-44.  We 

incorporate by reference that section of our brief and summarize our position below. 

The nondelegation doctrine is rooted in the notion of separation of powers.  In re Nat’l 

Sec. Agency Telecomms. Records Litig., 671 F.3d 881, 895 (9th Cir. 2011), cert. denied, 2012 

WL 1106776 (Oct. 9, 2012).  The Supreme Court has only twice invalidated a statute under this 

doctrine, id., and has repeatedly rejected separation of powers and nondelegation challenges to ex 

ante congressional implementations of international agreements.  Marshall Field & Co. v. Clark, 

                                                           
20

 RDC’s reliance on NRDC v. EPA is as unfounded with respect RDC’s second cause of action 

as in its argument above.  While the D.C. Circuit raised a question, again in dicta, about “the 

constitutionality of assigning lawmaking functions to international bodies,” 464 F.3d at 9, there 

has been no such delegation here. 

21
 Paragraph 40 of RDC’s Complaint, which alleges that “[t]o the extent APPS permits the 

Secretary of State to make the IMO’s amendments to Annex VI enforceable domestic law by not 

rejecting those amendments, Congress unconstitutionally yielded its lawmaking powers and the 

Senate’s treaty-making role to the executive branch,” is nearly identical to Paragraph 53 of 

Alaska’s Second Amended Complaint, which alleges that “[t]o the extent APPS permits the 

Secretary of State, without the approval of the President and two-thirds of the Senate, to accept a 

treaty amendment to Annex VI and make domestic federal law without further implementation, 

Congress has unconstitutionally yielded its lawmaking powers and the Senate’s treaty-making 

role—and those of future Congresses—to the executive branch.” 
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143 U.S. 649, 693-94 (1892); J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 410-11 

(1928).  In general, courts will uphold a delegation of congressional decisionmaking authority to 

another branch of government “if Congress clearly delineates the general policy, the public 

agency which is to apply it, and the boundaries of this delegated authority.”  Mistretta v. United 

States, 488 U.S. 361, 372-73 (1989) (quotation omitted).  This is a deferential standard, and a 

congressional authorization will pass constitutional muster “[s]o long as Congress ‘lay[s] down 

by legislative act an intelligible principle to which the person or body authorized to [act] is 

directed to conform.’”  Touby v. United States, 500 U.S. 160, 165 (1991) (second and third 

alterations in original) (quoting J.W. Hampton, Jr., & Co., 276 U.S. at 409).   

Moreover, courts have cautioned that the nondelegation doctrine is of limited 

applicability where the authority in question is in the conduct of foreign affairs.  Doe v. Bush, 

323 F.3d 133 143-44 (1st Cir. 2003).  Courts give even broader deference to delegations of 

foreign affairs authority in recognition of the fact that such delegations deal “not alone with an 

authority vested in the President by an exertion of legislative power, but with such an authority 

plus the very delicate, plenary and exclusive power of the President as the sole organ of the 

federal government in the field of international relations.”  United States v. Curtiss-Wright Exp. 

Corp., 299 U.S.  304, 319-20 (1936); see also Zemel v. Rusk, 381 U.S. 1, 17 (1965) (explaining 

that “Congress—in giving the Executive authority over matters of foreign affairs—must of 

necessity paint with a brush broader than it customarily wields in domestic areas”).
22

  The 

Supreme Court and the Ninth Circuit have upheld statutes granting very broad discretion in 

                                                           
22

 For this reason, there is some doubt whether Section 1909 of APPS can be characterized as 

any delegation of authority that is not inherent in the Executive branch.  See U.S. PI Opp. 13 

n.13, 38 n.28.  The authority to bring an ECA into force for the United States is premised on a 

combination of inherent executive authority, the Senate’s express authorization of an amendment 

process that ex ante contemplated entry into force of certain amendments without returning to the 

Senate for advice and consent, and Congress’s confirmation of this approach in Section 1909.   
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recognition of the inherent authority the executive branch already possesses in the field of 

foreign affairs.  E.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) 

(Jackson, J., concurring); In re Nat’l Sec. Telecomms. Records Litig., 671 F.3d at 897. 

It is not the case that the authority reflected ex ante in APPS for the Secretary of State to 

accept amendments to Annex VI, and for EPA and the Coast Guard thereafter to enforce them, is 

unconstitutional.  To the extent RDC challenges APPS on the basis that it implements an 

amendment to Annex VI without returning to the Senate for advice and consent, that argument 

mischaracterizes the means through which the ECA amendment was made domestically 

enforceable.  APPS, together with the history of the Senate’s consideration of Annex VI, 

provides a clear delineation of the area within which the Secretary of State is to exercise her 

discretion to accept or reject amendments to Annex VI, thus helping to ensure that the 

understanding of the political branches as reflected in Section 1909 does not violate separation of 

powers principles.  Although the Secretary of State retains broad discretion consistent with 

APPS, this discretion is limited to specified annexes to MARPOL as set forth in Section 1909.  

Further evidence of intelligible principles to guide the Secretary of State’s discretion is found in 

MARPOL article 16(7)’s requirement that “[a]ny amendment . . . to an Annex shall relate to the 

substance of that . . . Annex and shall be consistent with the articles of the present Convention.”  

The Secretary of State is thus guided by the limitation of the type and content of amendments 

that would be proposed for the respective annexes to MARPOL, as well as by MARPOL’s 

requirement that annex amendments relate to the substance of the annex and remain consistent 

with the MARPOL Convention framework.  This provides an intelligible principle to delineate 

the boundaries of the authority described in APPS, and all the more so when combined with the 
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Senate’s record of understanding that the United States would seek the establishment of an ECA 

without returning to the Senate for advice and consent. 

RDC challenges a statutory provision addressing the Secretary of State’s actions with 

respect to a treaty.  This foreign affairs context, a “field[] in which the Executive has 

traditionally wielded its own power,” In re Nat’l Sec. Telecomms. Records Litig., 671 F.3d at 

897-98, calls for even broader deference in the Court’s review of RDC’s separation of powers 

challenge.  Accordingly, for the reasons stated here and as further explained in the United States’ 

PI Opposition, the Court should dismiss RDC’s third cause of action. 

VI. CONCLUSION 

For the foregoing reasons, the United States respectfully requests that the Court dismiss 

RDC’s complaint with prejudice and deny Alaska’s Motion for Preliminary Injunction. 

Respectfully submitted, 

 

IGNACIA S. MORENO 

Assistant Attorney General 

Environment and Natural Resources Division 
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109TH CONGRESS EXEC. REPT." !SENATE2d Session 109–13

PROTOCOL OF 1997 TO AMEND THE INTERNATIONAL
CONVENTION FOR THE PREVENTION OF POLLUTION
FROM SHIPS, 1973, AS MODIFIED BY THE PROTOCOL OF
1978 RELATING THERETO (TREATY DOC. 108–7)

MARCH 30, 2006.—Ordered to be printed

Mr. LUGAR, from the Committee on Foreign Relations,
submitted the following

R E P O R T

[To accompany Treaty Doc. 108–7]

The Committee on Foreign Relations, to which was referred the
Protocol of 1997 to Amend the International Convention for the
Prevention of Pollution from Ships, 1973, as Modified by the Pro-
tocol of 1978 Relating Thereto (hereinafter the ‘‘Protocol of 1997’’),
signed by the United States on December 22, 1998, having consid-
ered the same, reports favorably thereon and recommends that the
Senate give its advice and consent to ratification thereof, as set
forth in this report and the accompanying resolution of ratification.
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I. PURPOSE

The International Convention for the Prevention of Pollution
from Ships, 1973, as modified by the Protocol of 1978 Relating
Thereto (hereinafter the ‘‘MARPOL Convention’’), is a multilateral
agreement regulating pollution from ships. The Protocol of 1997
amends the MARPOL Convention to add Annex VI, Regulations for
the Prevention of Air Pollution from Ships.
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II. BACKGROUND

The MARPOL Convention is a multilateral agreement governing
accidental and operational discharges of pollution from ships. It
consists of a framework agreement setting forth general obligations
and several annexes that relate to particular sources of marine pol-
lution from ships. Annexes I and II are mandatory for all MARPOL
Convention parties and cover, respectively, the transport of oil and
the transport of harmful substances carried in bulk. The other four
annexes are optional: Annex III, which addresses the transport of
harmful substances in packaged form; Annex IV, which regulates
ship-generated sewage; Annex V, which governs ship-generated
garbage; and Annex VI, which regulates air pollution from ships.

The United States ratified the Protocol of 1978 (which incor-
porates with modifications the 1973 Convention) along with An-
nexes I and II on August 12, 1980. The MARPOL Convention and
Annexes I and II entered into force for the United States on Octo-
ber 2, 1983. On December 30, 1987, the United States ratified
Annex V, which entered into force on December 31, 1988. On De-
cember 3, 1991, the United States ratified Annex III, which entered
into force on July 1, 1992. The United States is not a party to
Annex IV, which entered into force on September 27, 2003.

The Protocol of 1997, adding a new Annex VI, was signed by the
United States on December 22, 1998, and transmitted to the Sen-
ate for advice and consent to ratification on May 15, 2003 (see
Treaty Doc. 108–7). The Protocol entered into force on May 19,
2005, and currently has 31 parties.

III. SUMMARY OF KEY PROVISIONS OF THE PROTOCOL

A detailed article-by-article discussion of the Protocol of 1997
may be found in the Letter of Transmittal from the Secretary of
State to the President, which is reprinted in full in Treaty Docu-
ment 108–7. A summary of the key provisions of the Protocol is set
forth below.

The Protocol of 1997 would add Annex VI to the MARPOL Con-
vention. Annex VI seeks to reduce air pollution from ships at sea
and in port by: limiting the emission of nitrogen oxides (NOX) from
large marine diesel engines; governing the sulphur content of ma-
rine diesel fuel; prohibiting the deliberate emission of ozone-deplet-
ing substances; providing a framework for regulating the emission
of volatile organic compounds during transfer of cargoes between
tankers and terminals; and setting international standards for
shipboard incinerators and fuel oil quality. In addition, Annex VI
establishes similar requirements for platforms and drilling rigs at
sea and contains provisions for the establishment of special SOX
(sulphur oxide) Emission Control Areas.

APPLICATION OF ANNEX VI

Annex VI is comprised of 19 regulations containing the specific
obligations of the parties. Pursuant to Articles 3 and 5 of the
MARPOL Convention and Article 3 of the Protocol, Annex VI regu-
lations would apply to all ships entitled to fly the flag of or oper-
ating under the authority of a party to the Protocol, as well as to
ships of non-parties to the Protocol as may be necessary to ensure
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that no more favorable treatment is given to such ships. Ratifica-
tion of the Protocol of 1997, however, would not prohibit the United
States from implementing more stringent regulations on ships en-
tering its ports or internal waters.

Article 3 of the MARPOL Convention exempts warships, naval
auxiliaries and other ships owned or operated by a state and used
in governmental non-commercial service from the application of the
provisions of its annexes. In negotiating the Protocol of 1997, the
parties agreed that, under Article 3(3) of the MARPOL Convention,
such ships will be exempt from the application of the provisions of
Annex VI. Parties to MARPOL, however, are required to take ap-
propriate measures not impairing the operations or operational ca-
pabilities of such ships owned or operated by it, to ensure that such
ships act in a manner consistent, so far as is reasonable and prac-
ticable, with Annex VI. The executive branch has confirmed to the
committee that the United States already meets this standard with
respect to such vessels.

REGULATION 12: EMISSIONS OF OZONE-DEPLETING SUBSTANCES

Regulation 12 of Annex VI prohibits deliberate emissions of
ozone-depleting substances that are controlled under the 1987
Montreal Protocol on Substances that Deplete the Ozone Layer (a
treaty to which the United States is party), including halon com-
pounds and five chlorofluorocarbon compounds (CFCs). New instal-
lations containing ozone-depleting substances are prohibited on all
ships, with one exception: new installations containing hydro-
chlorofluorocarbons (HCFCs) are permitted until January 1, 2020.

REGULATION 13: NITROGEN OXIDE EMISSIONS

Regulation 13 of Annex VI limits NOX emissions from marine
diesel engines with a power output of more than 130 kW to levels
that the negotiating States in 1997 agreed as being achievable by
the year 2000. These limits, which require the use of readily avail-
able emission control technology, apply to any such engine installed
on a ship constructed on or after January 1, 2000, and to any such
engine that undergoes a major conversion after that date. The NOX
Technical Code attached to Resolution 2 of the 1997 MARPOL Con-
ference contains testing and certification procedures for the engine
NOX limits.

REGULATION 14: SULPHUR OXIDE EMISSIONS

Regulation 14 of Annex VI controls emissions of sulphur oxide
(SOX) by imposing a global cap of 4.5% m/m (4.5% sulphur mass
to total mass or 45,000 parts per million) on the sulphur content
of fuel oil used on ships for combustion and calls on the Inter-
national Maritime Organization to monitor the worldwide average
sulphur content of residual fuel.

Regulation 14 also contains provisions for the establishment of
special ‘‘SOX Emission Control Areas’’ (SECAs). Ships operating in
these areas must use fuel that does not exceed 1.5% m/m (15,000
ppm). Alternatively, a ship can use an exhaust gas cleaning system
or another technological method to limit SOX emissions. Annex VI
designates the Baltic Sea as a SECA and provides a mechanism by
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which the IMO may designate other SECAs. The executive branch
has indicated that, upon ratification of Annex VI, the United States
may seek the establishment of one or more SECAs in the United
States pursuant to the procedures set out in Appendix III to Annex
VI. The Environmental Protection Agency is currently conducting
studies to evaluate proposed SECAs along the Pacific, Atlantic, and
Gulf Coasts of the United States.

REGULATION 16: ON-BOARD INCINERATION

Regulation 16 of Annex VI establishes requirements for the in-
cineration of certain materials on board ship, including prohibiting
incineration of contaminated packaging materials and poly-
chlorinated biphenyls (PCBs).

2005 AMENDMENTS

On July 22, 2005, the Marine Environment Protection Committee
of the International Maritime Organization (IMO) adopted several
amendments (mostly technical) to Annex VI and the NOX Technical
Code pursuant to the procedures in Article 16 of the MARPOL Con-
vention. Most significantly, these amendments include recognition
of a new SECA. In March 2000, the IMO approved the North Sea
area as a new SECA, with a view to its adoption following entry
into force of the Protocol of 1997. The 2005 amendments would add
this new North Sea area SECA to Regulation 14. Pursuant to para-
graph 7 of Regulation 14, the reduced SOX emission standards will
become effective for vessels operating in the North Sea area on No-
vember 22, 2007, one year following entry into force of the amend-
ments.

Under the simplified amendment process in Article 16(2)(f)(iii) of
the MARPOL Convention, these amendments to Annex VI will be
deemed to have been accepted on May 22, 2006, unless prior to
that date not less than one-third of the parties, or parties the com-
bined merchant fleets of which constitute not less than 50 percent
of the gross tonnage of the world’s merchant fleet, have commu-
nicated to the IMO their objection to the amendments. Article 6(3)
of the Protocol of 1997 provides that if a party deposits an instru-
ment of ratification after the date on which an amendment to the
Protocol is deemed to have been accepted in accordance with Arti-
cle 16 of the MARPOL Convention, it shall become a party to the
Protocol as amended. Therefore, should the United States deposit
its instrument of ratification for the Protocol after May 22, 2006,
the United States will be a party to the Protocol as amended. Con-
versely, should the United States deposit its instrument of ratifica-
tion prior to May 22, 2006, it would have the option of commu-
nicating to the IMO an objection to the amendments before that
date.

Given this situation, the committee questioned the executive
branch concerning its intention with regard to these amendments
should the President deposit an instrument of ratification for the
Protocol of 1997 prior to May 22, 2006. The executive branch con-
firmed that it does not intend to object to these amendments,
which would then enter into force on November 22, 2006, six
months following their acceptance. The committee supports this de-
cision.
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1 A transcript of this hearing and questions and answers for the record may be found on the
Internet at http://www.access.gpo.gov/congress/senate/senate11sh109.html

IV. IMPLEMENTING LEGISLATION

The Protocol of 1997 will require implementing legislation. The
executive branch submitted proposed legislation to Congress on Oc-
tober 6, 2005. That legislation is under consideration by the Com-
mittee on Commerce, Science, and Transportation.

V. COMMITTEE ACTION

The committee held a public hearing on the Protocol of 1997 on
September 29, 2005, where it heard testimony from representatives
of the Department of State and the Environmental Protection
Agency (S. Hrg. 109–324).1 On March 14, 2006, the committee con-
sidered the Protocol of 1997 and ordered it favorably reported by
voice vote, with a quorum present and without objection, with the
recommendation that the Senate give its advice and consent to its
ratification, subject to an understanding and two declarations con-
tained in the resolution of advice and consent to ratification.

VI. COMMITTEE RECOMMENDATION AND COMMENTS

The Committee on Foreign Relations believes that the Protocol of
1997 is in the interest of the United States and urges the Senate
to act promptly to give advice and consent to its ratification, sub-
ject to the understandings and declaration contained in the resolu-
tion of advice and consent.

The committee recommends that the Senate’s advice and consent
be made subject to two understandings and one declaration, which
are contained in sections two and three of the resolution of advice
and consent. Section two of the resolution contains two under-
standings. The first understanding confirms that international law
does not prohibit parties to the Protocol from requiring vessels en-
tering their ports or internal waters to comply with stricter emis-
sion standards or fuel oil requirements. The executive branch rec-
ommended a similar understanding regarding only the emission
control limits for nitrogen oxides. Insofar as this principle applies
more broadly, and based on discussions with the executive branch
(and with its support), the committee has broadened this under-
standing to reference all emission standards and fuel oil require-
ments contained in the Protocol.

The second understanding concerns Regulation 15 of the Pro-
tocol, which relates to volatile organic compounds. Regulation 15
does not establish emission standards. Rather, it contains certain
requirements with which a party must comply if it chooses to set
such standards. Consistent with the recommendation of the execu-
tive branch, the committee has included an understanding that
clarifies the scope of this regulation.

The declaration in section three of the resolution relates to the
emission control limits for nitrogen oxides (NOX) contained in Reg-
ulation 13. The executive branch recommended that the United
States make a declaration expressing its support for an amend-
ment to Annex VI that would strengthen these NOX emission con-
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trol limits in keeping with new technological developments. The
committee agrees with this recommendation.

Finally, the committee wishes to emphasize to the executive
branch that the simplified amendment process for certain matters
under MARPOL necessitates that it keep the committee informed
about pending amendments that are subject to this process. When
a prior Annex to the MARPOL Convention was considered by the
committee in the 102nd Congress, the executive branch assured the
committee that it would be ‘‘apprised of all pending amendments,
to ensure that they are of a technical nature.’’ Unfortunately, that
pledge was not fulfilled. The executive branch has committed to im-
prove the process of consulting with the committee on such amend-
ments.

VII. TEXT OF RESOLUTION OF ADVICE AND CONSENT
TO RATIFICATION

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO UNDER-

STANDINGS AND DECLARATION
The Senate advises and consents to the ratification of the Pro-

tocol of 1997 to Amend the International Convention for the Pre-
vention of Pollution from Ships, 1973, as modified by the Protocol
of 1978 Relating Thereto (hereinafter in this resolution referred to
as the ‘‘Protocol of 1997’’), signed by the United States on Decem-
ber 22, 1998 (T. Doc 108–7), subject to the understandings and dec-
laration in sections 2 and 3.
SECTION 2. UNDERSTANDINGS

The advice and consent of the Senate under section 1 is subject
to the following understandings, which shall be included in the
United States instrument of ratification:

(1) The United States of America understands that the Pro-
tocol of 1997 does not, as a matter of international law, pro-
hibit Parties from imposing, as a condition of entry into their
ports or internal waters, more stringent emission standards or
fuel oil requirements than those identified in the Protocol.

(2) The United States of America understands that Regula-
tion 15 applies only to safety aspects associated with the oper-
ation of vapor emission control systems that may be applied
during cargo transfer operations between a tanker and port-
side facilities and to the requirements specified in Regulation
15 for notification to the International Maritime Organization
of port State regulation of such systems.

SECTION 3. DECLARATION
The advice and consent of the Senate under section 1 is subject

to the following declaration, which shall be included in the United
States instrument of ratification:

The United States of America notes that at the time of adop-
tion of the Protocol of 1997, the NOX emission control limits
contained in Regulation 13 were those agreed as being achiev-
able by January 1, 2000, on new marine diesel engines, and
further notes that Regulation 13(3)(b) contemplated that new
technology would become available to reduce on-board NOX
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emissions below those limits. As such improved technology is
now available, the United States expresses its support for an
amendment to Annex VI, that would, on an urgent basis, re-
vise the agreed NOX emission control limits contained in Regu-
lation 13 in keeping with new technological developments.

Æ
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