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Chapter 5

Foreign Relations

A. CONSTITUTIONALITY OF STATE LAWS CONCERNING IMMIGRATION

1. Arizona

As discussed in Digest 2010 at 163-68 and Digest 2011 at 121-22, the United States
government challenged certain provisions of an Arizona immigration law, S.B. 1070, in
federal court. On June 25, 2012, the United States Supreme Court issued its opinion in the
case. Arizona v. United States, No. 11-182 (2012). The Court held that three of the four
provisions challenged by the United States were preempted by federal law, and therefore
unenforceable. The Court invalidated Section 3 of the Arizona law, which would have made
it a crime to fail to complete or carry a registration document, finding that Congress had
established a “careful framework” for alien registration and therefore preempted “even
complementary state regulation” in that area. The Court also invalidated Section 5(C), which
would have made it a state crime for an unauthorized alien to seek or perform work in
Arizona, finding that the provision conflicted with Congress’s determination to impose
criminal penalties on employers of unauthorized workers, but not employees. The Court
also invalidated Section 6, which would have allowed state officers to arrest without a
warrant a person whom the officer had probable cause to believe to have committed an
offense making him removable from the U.S., finding that the removal process is entrusted
to the discretion of the Federal Government.

The challenged provision upheld by the Court, Section 2(B), requires state officers to
make a “reasonable attempt” to determine the immigration status of any person they stop,
detain or arrest for a legitimate purpose if there is “reasonable suspicion” the person is an
unauthorized alien, and to check an arrestee’s immigration status before that person is
released. The Court held that Section 2(B) was not preempted on its face because it was
possible to read the provision narrowly, in a way that would not raise constitutional
concerns. The Court noted that the constitutionality of Section 2(B) would depend on how it
was construed by state courts and left open the possibility of future challenges to the
provision as applied.

Excerpts from the majority opinion, which echoed many of the arguments presented by
the United States in its briefs, appear below. President Obama issued a statement regarding
the Court’s decision. Daily Comp. Pres. Docs., 2012 DCPD No. 00509, p. 1 (June 25, 2012).
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The Government of the United States has broad, undoubted power over the subject of
immigration and the status of aliens. See Toll v. Moreno, 458 U. S. 1, 10 (1982); see generally S.
Legomsky & C. Rodriguez, Immigration and Refugee Law and Policy 115-132 (5th ed. 2009).
This authority rests, in part, on the National Government’s constitutional power to “establish an
uniform Rule of Naturalization,” U. S. Const., Art. I, 8 8, cl. 4, and its inherent power as
sovereign to control and conduct relations with foreign nations, see Toll, supra, at 10 (citing
United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 318 (1936)).

The federal power to determine immigration policy is well settled. Immigration policy
can affect trade, investment, tourism, and diplomatic relations for the entire Nation, as well as
the perceptions and expectations of aliens in this country who seek the full protection of its laws.
See, e.g., Brief for Argentina et al. as Amici Curiae; see also Harisiades v. Shaughnessy, 342 U.
S. 580, 588-589 (1952). Perceived mistreatment of aliens in the United States may lead to
harmful reciprocal treatment of American citizens abroad. See Brief for Madeleine K. Albright et
al. as Amici Curiae 24-30.

It is fundamental that foreign countries concerned about the status, safety, and security of
their nationals in the United States must be able to confer and communicate on this subject with
one national sovereign, not the 50 separate States. See Chy Lung v. Freeman, 92 U. S. 275, 279-
280 (1876); see also The Federalist No. 3, p. 39 (C. Rossiter ed. 2003) (J. Jay) (observing that
federal power would be necessary in part because “bordering States . . . under the impulse of
sudden irritation, and a quick sense of apparent interest or injury” might take action that would
undermine foreign relations). This Court has reaffirmed that “[o]ne of the most important and
delicate of all international relationships . . . has to do with the protection of the just rights of a
country’s own nationals when those nationals are in another country.” Hines v. Davidowitz, 312
U. S. 52, 64 (1941).

Federal governance of immigration and alien status is extensive and complex. Congress
has specified categories of aliens who may not be admitted to the United States. See 8 U. S. C.

§ 1182. Unlawful entry and unlawful reentry into the country are federal offenses. 8§ 1325,
1326. Once here, aliens are required to register with the Federal Government and to carry proof
of status on their person. See 88§ 1301-1306. Failure to do so is a federal misdemeanor.

88 1304(e), 1306(a). Federal law also authorizes States to deny noncitizens a range of public
benefits, 8 1622; and it imposes sanctions on employers who hire unauthorized workers,

§ 1324a.

Congress has specified which aliens may be removed from the United States and the
procedures for doing so. Aliens may be removed if they were inadmissible at the time of entry,
have been convicted of certain crimes, or meet other criteria set by federal law. See § 1227.
Removal is a civil, not criminal, matter. A principal feature of the removal system is the broad
discretion exercised by immigration officials. See Brief for Former Commissioners of the United
States Immigration and Naturalization Service as Amici Curiae 8-13 (hereinafter Brief for
Former INS Commissioners). Federal officials, as an initial matter, must decide whether it makes
sense to pursue removal at all. If removal proceedings commence, aliens may seek asylum and
other discretionary relief allowing them to remain in the country or at least to leave without
formal removal. See § 1229a(c)(4); see also, e.g., 88 1158 (asylum), 1229b (cancellation of
removal), 1229c (voluntary departure).

Discretion in the enforcement of immigration law embraces immediate human concerns.
Unauthorized workers trying to support their families, for example, likely pose less danger than
alien smugglers or aliens who commit a serious crime. The equities of an individual case may
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turn on many factors, including whether the alien has children born in the United States, long ties
to the community, or a record of distinguished military service. Some discretionary decisions
involve policy choices that bear on this Nation’s international relations. Returning an alien to his
own country may be deemed inappropriate even where he has committed a removable offense or
fails to meet the criteria for admission. The foreign state may be mired in civil war, complicit in
political persecution, or enduring conditions that create a real risk that the alien or his family will
be harmed upon return. The dynamic nature of relations with other countries requires the
Executive Branch to ensure that enforcement policies are consistent with this Nation’s foreign
policy with respect to these and other realities.

* * * *

2. Alabama

The United States also sought to enjoin enforcement of provisions of an Alabama
immigration law. See Digest 2011 at 122-27. Following the Supreme Court's decision in
Arizona, the U.S. Court of Appeals for the Eleventh Circuit preliminarily enjoined several
sections of the Alabama law that were similar to or even more extensive than those struck
down by the Supreme Court in Arizona. United States v. Alabama, 691 F.3d 1269 (11th Cir.
2012). Notably, the court struck down a new state crime for “harboring” unauthorized
aliens, including by renting them housing, and an exceptionally broad prohibition on
unauthorized aliens entering into nearly all contracts. The court found the latter provision
to effectively “expel” unauthorized aliens from Alabama, inconsistent with the principle of
federal control over the removal process and the federal government’s power to exercise
discretion in that process. In invaliding this provision, the court emphasized the connection
between immigration regulation and foreign relations. As in Arizona, the court struck down
the criminalization of failure to carry registration documents and the criminalization of
application for employment. Also as in Arizona, the court did not facially invalidate a
provision requiring a mandatory investigation of an individual’s immigration status during
lawful stops, detentions, and arrests. Additionally, the court upheld an amended provision,
prohibiting entering into five specific types of “public records transactions.” The Alabama
law had originally barred unauthorized aliens from entering “any business transaction” with
the state, but amended the law to apply only to five specific transactions. The court further
struck down the requirement that public schools collect documents on immigration status,
finding this to violate Equal Protection. The court denied rehearing en banc on October 7,
2012.

3. South Carolina

A district court in South Carolina issued a preliminary injunction against enforcement of that
state’s immigration law (Act 69) in 2011. See Digest 2011 at 127. Following the Supreme
Court's decision in Arizona, the U.S. Court of Appeals for the Fourth Circuit remanded the
case to the district court for reconsideration—before any oral argument had been held or
an opinion had issued in the appeal. On November 15, 2012, the district court modified its
original order, lifting the preliminary injunction on Section 6 of Act 69 (except as to section
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6(B)(2)) and leaving the rest of the preliminary injunction in place. South Carolina appealed
the decision December 7, 2012.

4. Utah

In 2011, the United States filed a complaint challenging Utah’s immigration law and seeking
a preliminary injunction. See Digest 2011 at 127-28. Oral argument was held in February
2012. The district court reserved ruling on the preliminary injunction until after the
Supreme Court’s decision in Arizona. Subsequent to that decision, the district court
scheduled a second oral argument for February 2013.

B. ALIEN TORT CLAIMS ACT AND TORTURE VICTIM PROTECTION ACT

1. Overview

The Alien Tort Claims Act (“ATCA”), also referred to as the Alien Tort Statute (“ATS”), was
enacted as part of the First Judiciary Act in 1789 and is now codified at 28 U.S.C. § 1350. It
provides that U.S. federal district courts “shall have original jurisdiction of any civil action by
an alien for tort only, committed in violation of the law of nations or a treaty of the United
States.” The statute was rarely invoked until Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir.
1980); following Filartiga, the statute has been interpreted by the federal courts in cases
raising human rights claims under international law. In 2004 the Supreme Court held that
the ATCA is “in terms only jurisdictional” but that, in enacting the ATCA in 1789, Congress
intended to “enable[] federal courts to hear claims in a very limited category defined by the
law of nations and recognized at common law.” Sosa v. Alvarez-Machain, 542 U.S. 692
(2004). By its terms, this statutory basis for suit is available only to aliens. In an amicus
curiae memorandum filed in the Second Circuit in Filartiga v. Pena-Irala, the United States
described the ATCA as one avenue through which “an individual’s fundamental human
rights [can be] in certain situations directly enforceable in domestic courts.” Memorandum
for the United States as Amicus Curiae at 21, Filartiga v. Pena-Irala, 630 F.2d. 876 (2d Cir.
1980) (No. 79-6090).

The Torture Victim Protection Act (“TVPA”), which was enacted in 1992, Pub. L. No.
102-256, 106 Stat. 73, appears as a note to 28 U.S.C. § 1350. It provides a cause of action in
federal courts against “[a]n individual . . . [acting] under actual or apparent authority, or
color of law, of any foreign nation” for individuals, including U.S. nationals, who are victims
of official torture or extrajudicial killing. The TVPA contains an exhaustion requirement and
a ten-year statute of limitations.

The following entries discuss 2012 developments in a selection of cases brought
under the ATCA and the TVPA.

2. Mohamad v. Palestinian Authority

The U.S. Supreme Court unanimously decided, in an opinion issued April 18, 2012, that the
TVPA uses the word “individual” to mean a natural person and therefore does not provide a
basis for a cause of action against an organization. Mohamad v. Palestinian Authority, No.
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11-88 (2012). The case was brought by relatives of a U.S. citizen who, during a visit to the
West Bank, was apprehended by Palestinian Authority intelligence officers, tortured, and
ultimately killed while in their custody. The district court dismissed the case, concluding that
the TVPA extended liability only to natural persons. The appeals court affirmed. The United
States had filed a brief as amicus curiae on February 3, 2012. The U.S. amicus brief, available
at www.state.qov/s/l/c8183.htm (not excerpted herein) described how the text, structure,
and legislative history of the TVPA all demonstrate that only natural persons could be liable.
Excerpts from the Supreme Court’s opinion affirming dismissal appear below.

Because the TVPA does not define the term “individual,” we look first to the word’s ordinary
meaning. See FCC v. AT&T Inc.,562 U.S. __,  (2011) (slip op., at 5) (“When a statute
does not define a term, we typically give the phrase its ordinary meaning” (internal quotation
marks omitted)). As a noun, “individual” ordinarily means “[a]human being, a person.” 7
Oxford English Dictionary 880 (2d ed. 1989); see also, e.g., Random House Dictionary of the
English Language 974 (2d ed. 1987) (*“a person”); Webster’s Third New International
Dictionary 1152 (1986) (“a particular person”) (hereinafter Webster’s). After all, that is how
we use the word in everyday parlance. We say “the individual went to the store,” “the
individual left the room,” and “the individual took the car,” each time referring unmistakably
to a natural person. And no one, we hazard to guess, refers in normal parlance to an organiza-
tion as an “individual.” Evidencing that common usage, this Court routinely uses “individual”
to denote a natural person, and in particular to distinguish between a natural person and a
corporation. See, e.g., Goodyear Dunlop Tires Operations, S. A. v. Brown, 564 U.S. |,
(2011) (slip op., at 7) (“For an individual, the paradigm forum for the exercise of general
jurisdiction is the individual’s domicile; for a corporation, it is an equivalent place, one in
which the corporation is fairly regarded as at home”).

Congress does not, in the ordinary course, employ the word any differently. The
Dictionary Act instructs that “[i]n determining the meaning of any Act of Congress, unless the
context indicates otherwise . . . the wor[d] “person’ . . . include[s] corporations, companies,
associations, firms, partnerships, societies, and joint stock companies, as well as individuals.” 1
U. S. C. 81 (emphasis added). With the phrase “as well as,” the definition marks “individual” as
distinct from the list of artificial entities that precedes it.

In a like manner, federal statutes routinely distinguish between an “individual” and an
organizational entity of some kind. See, e.g., 7 U. S. C. 892(Kk) (“‘Person’ includes partnerships,
associations, and corporations, as well as individuals™); 8511 (same); 15 U. S. C. 8717a
(““Person’includes an individual or a corporation”); 16 U. S. C. 8796(*‘[P]erson’ means an
individual or a corporation”); 8 U. S. C. §1101(b)(3) (“*[P]erson” means an individual or an
organization”). Indeed, the very same Congress that enacted the TVPA also established a cause
of action for U. S. nationals injured “by reason of an act of international terrorism” and defined
“person” as it appears in the statute to include “any individual or entity capable of holding a legal
or beneficial interest in property.” Federal Courts Administration Act of 1992, 18 U. S. C.
§8§2333(a),2331(3) (emphasis added)).

This is not to say that the word “individual” invariably means “natural person” when
used in a statute. Congress remains free, as always, to give the word a broader or different
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meaning. But before we will assume it has done so, there must be some indication Congress
intended such a result. Perhaps it is the rare statute (petitioners point to only one such example,
located in the Internal Revenue Code) in which Congress expressly defines “individual” to
include corporate entities. See 26 U. S. C. 8542(a)(2). Or perhaps, as was the case in Clinton v.
City of New York, 524 U. S. 417, 429 (1998), the statutory context makes that intention clear,
because any other reading of “individual” would lead to an “‘absurd’” result Congress could
not plausibly have intended. There are no such indications in the TVPA. As noted, the Act
does not define “individual,” much less do so in a manner that extends the term beyond its
ordinary usage. And the statutory context strengthens—not undermines—the conclusion that
Congress intended to create a cause of action against natural persons alone. The Act’s liability
provision uses the word “individual” five times in the same sentence: once to refer to the
perpetrator (i.e., the defendant) and four times to refer to the victim. See §2(a). Only a natural
person can be a victim of torture or extrajudicial killing. “Since there is a presumption that a
given term is used to mean the same thing throughout a statute, a presumption surely at its
most vigorous when a term is repeated within a given sentence,” Brown v. Gardner, 513

U. S. 115, 118 (1994) (citation omitted), it is difficult indeed to conclude that Congress
employed the term “individual” four times in one sentence to refer to a natural person and once
to refer to a natural person and any nonsovereign organization. See also 83(b)(1) (using term
“individual” six times in referring to victims of torture).

It is also revealing that the Act holds perpetrators liable for extrajudicial Killing to “any
person who may be a claimant in an action for wrongful death.” 82(a)(2) (emphasis added).
“Person,” we have recognized, often has a broader meaning in the law than “individual,” see
Clinton, 524 U. S., at 428, n. 13, and frequently includes nonnatural persons, see, e.g., 1 U. S. C.
81. We generally seek to respect Congress’ decision to use different terms to describe different
categories of people or things. See Sosa v. Alvarez-Machain, 542 U. S. 692, 711, n. 9 (2004).
Our construction of “individual” to encompass solely natural persons credits Congress’ use of
the disparate terms; petitioners’ construction does not.

In sum, the text of the statute persuades us that the Act authorizes liability solely against
natural persons.

3. Kiobel v. Royal Dutch Petroleum

On March 5, 2012, the United States Supreme Court issued an order in the Kiobel case
directing the parties to file supplemental briefs addressing the issue of “Whether and under
what circumstances the Alien Tort Statute, 28 U.S.C. § 1350, allows courts to recognize a
cause of action for violations of the law of nations occurring within the territory of a
sovereign other than the United States.” The United States filed its supplemental brief in
response to the Court’s order in June, answering that the Court should decline to create
categorical rules about the circumstances in which a court may recognize a cause of action
for violations occurring outside the territory of the United States, but that the Court should
not fashion a federal common-law cause of action in the circumstances of this case. Oral
argument was held in October. The United States had filed a brief previously addressing
other issues in the case, including whether liability under the ATS could extend to
corporations. See Digest 2011 at 129-36 for background on the case and excerpts from the
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U.S. brief filed in the Supreme Court as amicus curiae in December 2011. The June 2012
supplemental brief of the United States is available at
www.justice.gov/osq/briefs/2011/3mer/1ami/2010-1491.mer.supp.ami.pdf.”

C. ACT OF STATE AND POLITICAL QUESTION DOCTRINES

1. McKesson v. Iran

On February 28, 2012, the U.S. Court of Appeals for the District of Columbia Circuit issued
its decision in the case McKesson Corp. v. Islamic Republic of Iran, No. 10-7174. The United
States had filed a brief as amicus curiae in the case in 2011, presenting three arguments
relating to U.S. interests implicated in the case. See Digest 2011 at 139-41 for excerpts of
the section of the U.S. brief relating to the act of state doctrine. The court’s opinion, like
the U.S. brief, found that the act of state doctrine did not preclude adjudication. The case
was brought decades earlier by an American corporation, alleging that the government of
Iran had expropriated its interest in the joint venture Pak Dairy. The court’s opinion relating
to the act of state doctrine is excerpted below.

The act of state doctrine “precludes the courts of this country from inquiring into the validity of
the public acts a recognized foreign sovereign power committed within its own territory.” Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401, 84 S.Ct. 923, 11 L.Ed.2d 804 (1964). It
applies when “the relief sought or the defense interposed would [require] a court in the United
States to declare invalid the official act of a foreign sovereign performed within its own
territory.” W.S. Kirkpatrick & Co., Inc. v. Environmental Tectonics Corp., 493 U.S. 400, 405,
110 S.Ct. 701, 107 L.Ed.2d 816 (1990). When it applies, the doctrine serves as a “rule of
decision for the courts of this country,” id. at 406, which requires courts to deem valid the acts of
foreign sovereigns taken within their own jurisdictions. Id. at 409.

Iran now claims that beginning in February 1980, the government imposed currency
control regulations “which Pak had no choice but to follow.” Appellant’s Br. 38. It claims that
evidence from the 2007 trial demonstrates that the currency control regulations prevented Pak
from paying McKesson in any currency from February 1980 through September 29, 1981, and
that after September 29, 1981, Pak could not pay McKesson in dollars without proper application
and authorization by the Central Bank. We disagree with both Iran’s interpretation of the act of
state doctrine and the underlying factual premises of its argument.

Although the Supreme Court has not defined the contours of the “official action”
requirement of the act of state doctrine, the courts of appeals have understood the concept as
referring to conduct that is by nature distinctly sovereign, i.e., conduct that cannot be undertaken

" Editor’s note: On April 17, 2013, the U.S. Supreme Court issued its decision in the case,
affirming the appeals court’s dismissal of all claims.
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by a private individual or entity. For example, this Court held that the denial of an official license
permitting the removal of uranium from Kazakhstan was a sovereign act, as was a transfer of
corporate shares to a state entity. World Wide Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d
1154, 1165-66 (D.C.Cir.2002). In direct contrast to the facts in this case, the Court emphasized
that the “transfer and alleged conversion were accomplished pursuant to an official decree of the
Republic of Kazakhstan.” 1d. at 1166. Similarly, this Court applied the act of state doctrine
where a foreign government’s finance minister officially ordered payment of a tax to the foreign
government through a “private letter ruling, which under Brazilian law binds the parties.” Riggs
Nat. Corp. v. Comm ‘r of Internal Revenue Serv., 163 F.3d 1363, 1366-68 (D.C.Cir.1999). See
also Society of Lloyd’s v. Siemon—Netto, 457 F.3d 94, 102-03 (D.C.Cir.2006) (applying the act
of state doctrine to preclude a challenge to the validity of a foreign statute). In each of these
cases, the Court applied the act of state doctrine to preclude challenges to actions that, by their
nature, could only be undertaken by a sovereign power.

The facts of this case differ dramatically from prior cases in which the act of state
doctrine applied. Although McKesson has characterized its claim as one for “expropriation,” this
is not a typical expropriation case in which a foreign government acts in its sovereign capacity to
take private property for a public purpose. Rather, this case turns on claims that agents of the
Iranian government—acting as representatives of various agencies and companies—took over
Pak’s board of directors, “froze out McKesson’s board members, and stopped paying
McKesson’s dividends.” McKesson 11, 271 F.3d at 1103. The facts allege a pattern of conduct
by Iran’s agents that cannot fairly be characterized as public or official acts of a sovereign
government. Iran did not pass a law, issue an edict or decree, or engage in formal governmental
action explicitly taking McKesson’s property for the benefit of the Iranian public. Instead, it
allegedly took control of Pak’s board of directors and abused its position as majority shareholder,
making McKesson’s claims “akin to a corporate dispute between majority and minority
shareholders,” McKesson 1997, 1997 WL 361177, at *10 n. 17. This is not the type of “public
act[ ][of] a foreign sovereign power” to which the act of state doctrine applies. Sabbatino, 376
U.S. at 401; see also Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682, 706, 96
S.Ct. 1854, 48 L.Ed.2d 301 (1976) (declining to extend the act of state doctrine “to acts
committed by foreign sovereigns in the course of their purely commercial operations,” such as
conduct by Cuba’s agents in the operation of cigar businesses for profit); Malewicz v. City of
Amsterdam, 517 F.Supp.2d 322, 339 (D.D.C.2007) (holding that the act of state doctrine did not
apply to actions that could be taken by “any private person or entity”).

* * * *

2. Zivotofsky

See Ch. 9.C. for discussion of further developments in a case involving the Executive
Branch’s authority over foreign state recognition and the issuance of passports.
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