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Chapter 9

Diplomatic Relations, Succession, Continuity of States,
and Other Statehood Issues

A. DIPLOMATIC RELATIONS

After the United States suspended operations of its embassy in Damascus, the Republic of
Poland agreed in February 2012 to represent the United States in Syria and protect United
States citizens and interests in accordance with the Vienna Convention on Diplomatic
Relations. In August 2012, the Czech Republic took on those responsibilities from the
Republic of Poland. See Digest 2011 at 271 for a discussion of the protecting power in Libya
and a listing of other governments that have served as protecting power for the United
States.

B. STATUS ISSUES

1. Syria

The U.S. Department of State announced at the Friends of the Syrian People meeting in
December 2012 that the United States was recognizing the Syrian Opposition Coalition
(“SOC”) as the legitimate representative of the Syrian people. The United States does not
recognize the SOC as the government of Syria. At the same meeting, the United States
announced further humanitarian assistance for Syria. See Chapter 17 for a discussion of UN
action in response to the crisis in Syria. See also Chapter 6 for discussion of action at the
Human Rights Council regarding Syria. And see Chapter 16 for a discussion of U.S. sanctions
imposed relating to Syria. Excerpted below is the statement provided by Deputy Secretary
of State William J. Burns at the December 12, 2012 meeting of the Friends of the Syrian
People. His remarks are available in full at www.state.qov/s/d/2012/201948.htm. The State
Department spokesperson also answered questions about the political recognition of the
Syrian Opposition Council at the December 12, 2012 daily press briefing, transcript available
at www.state.qov/r/pa/prs/dpb/2012/12/201930.htm#SYRIA.
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... We thank Morocco for hosting the Friends of the Syrian People today. All of us are frustrated
that Syria’s bloody conflict drags on. But with every day that passes, the regime’s hold on power
weakens, territory slips from its grasp, the opposition becomes more unified and organized; in a
growing number of towns and villages, a new Syria is being born. Syrians are taking back their
dignity.

Today, the United States has taken an important step forward. We now recognize the
Syrian Opposition Council as the legitimate representative of the Syrian people. We have
extended an invitation to Muaz al-Khatib and the coalition leadership to visit Washington at their
earliest opportunity. We have been intensively engaged with Special Envoy Brahimi, our
Russian counterparts, and other partners to assist him in his efforts to bring about a real political
transition, as outlined in the Geneva communiqué, the core element of which is a transitional
governing body formed on the basis of mutual consent which would exercise full executive
authority.

Transition is coming one way or the other, and we continue to maintain that the only way
forward is for Assad to step aside and give way to an effective transitional governing body and
ultimately to an inclusive, democratic, post-Assad Syria. At the same time, we are also
increasing international pressure on the Assad regime. We’re tightening sanctions and working
to hold perpetrators of human rights abuses accountable for their crimes, and we have sent a
stark warning regarding chemical weapons and joined NATO in defending our ally, Turkey, with
Patriot missile batteries.

As the violence continues, Syrians are suffering and winter is coming. We’ve announced
today an additional $14 million to get emergency care to those who need it most. This includes
essential medicines, nutritional supplements for over 200,000 children, and blankets and boots
for thousands of families.

Even as we deal with the immediate challenges, all of us have work to do to be ready for
the transition ahead. The Syrian Opposition Coalition’s new leadership role comes with real
responsibilities. We look to the coalition to continue creating more formal structures within the
opposition and to accelerate planning for a democratic political transition that protects the rights,
the dignity, and the aspirations of all Syrians and all communities. That means taking concrete
steps to include women and minorities, engage with religious leaders and civil society, and
discourage reprisals and intercommunal violence.

One of the most important tests for all of us will be to stand firm against extremists who
would hijack the revolution for their own ends or sow division among Syria’s communities.
Toward that end, the United States designated the extremist group al-Nusrah Front this week as a
terrorist organization.

The step that we took with regard to recognition today is important politically and it’s
also important practically in terms of offering opportunities for increased assistance, working
through the Assistance Coordination Unit that the coalition leadership has set up to try to ensure
that increased American assistance and assistance from the international community gets to local
councils, especially in areas of Syria that have been freed from regime control so that basic
services can be restored. And in our view, both the political and practical significance of
recognition is that it both helps to accelerate change in Syria, change which is coming, and to
prepare for it.
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2. Kosovo and Serbia

Secretary Clinton welcomed two announcements about the status of Serbia and Kosovo in
Europe in a March 2, 2012 press statement, available at
www.state.qov/secretary/rm/2012/03/185104.htm and set forth below.

The March 1 announcement by the European Council that Serbia has been granted European
Union candidate country status is an important step forward for Serbia’s future. | want to
congratulate the leadership and the people of Serbia for their hard work, commitment and
determination toward this goal.

I also welcome the announcement by the European Union that it will launch a Feasibility
Study for Kosovo’s Stabilization and Association Agreement (SAA), which builds on the
European Council’s conclusions on Kosovo from December. This is important for Kosovo’s
European orientation and a key sign of Europe’s commitment to Kosovo.

Greater European integration is beneficial for Serbia, Kosovo and the entire region. |
commend the leaders of Kosovo and Serbia for their courage and commitment in making the
tough political decisions necessary to reach these milestones. | encourage the leaders of both
countries to continue making progress in the EU-led dialogue, and to fully implement the
decisions already agreed upon. The United States shares strong and enduring friendships with
Kosovo and Serbia, and we will continue to work closely with both countries in support of a
peaceful and prosperous European future.

* * * *

C. EXECUTIVE BRANCH AUTHORITY OVER FOREIGN STATE RECOGNITION AND PASSPORT
ISSUANCE

On March 26, 2012, the Supreme Court issued its decision in Zivotofsky v. Secretary of State,
No. 10-699, a case challenging the denial by the State Department of a request that “Israel”
be listed as the place of birth in the passport of a U.S. citizen child born in Jerusalem. The
Court held that the case does not present a nonjusticiable, political question and could
properly be decided by the lower courts. Accordingly, the Supreme Court remanded the
case to the Court of Appeals for the District of Columbia Circuit for a determination of the
constitutionality of § 214(d) of the FY2003 Foreign Relations Authorization Act, Pub. L. No.
107-228, 116 Stat. 1350, which directs that “Israel” appear as the place of birth for a U.S.
citizen born in Jerusalem, when the citizen so requests. The Department of State has not
implemented the provision based on longstanding U.S. government policy of recognizing no
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state as having sovereignty over Jerusalem and on the ground that the provision
unconstitutionally infringes on the executive branch’s authority over the recognition of
other countries and the territories over which they claim sovereignty.

On remand, the United States submitted its brief in the Court of Appeals on October 10,
2012. Excerpts from the U.S. brief appear below (with footnotes omitted). The brief in its
entirety is available at www.state.qov/s/l/c8183.htm. The case was still pending in the D.C.
Circuit in early 2013. For prior developments in the case, see Digest 2006 at 530-47, Digest
2007 at 437-43, Digest 2008 at 447-54, Digest 2009 at 303-10, and Digest 2011 at 278-82.

The Supreme Court has long acknowledged that the Constitution grants the President plenary
authority to recognize foreign sovereigns and their territorial boundaries. See, e.g., United States
v. Belmont, 301 U.S. 324, 330 (1937); National City Bank v. Republic of China, 348 U.S. 356,
358 (1955). This authority is derived from the President’s constitutional power to “receive
Ambassadors and other public Ministers.” U.S. Const. Art. 11, § 3. Determining which
ambassadors to receive requires a decision as to which countries with which we should establish
diplomatic relations. See, e.g., Sabbatino, 376 U.S. at 410; Pink, 315 U.S. at 229. This power
necessarily includes the power to determine boundaries of a sovereign state, Williams v. Suffolk
Ins. Co., 38 U.S. 415, 420 (1839), and other questions of U.S. policy regarding the state, Pink,
315 U.S. at 229.

The President’s exclusive recognition is confirmed by long-standing historic practice.
From the Washington administration to the present, Presidents have consistently exercised sole
recognition authority. Similarly, prior to the enactment of legislation regarding Jerusalem,
Congress consistently acknowledged the President’s exclusive recognition power. See Mistretta
v. United States, 488 U.S. 361, 401 (1989) (“[T]raditional ways of conducting government give
meaning to the Constitution.”) (internal marks omitted).

Plaintiff cites to Congress’s authority to regulate passports in furtherance of its
enumerated powers. That power to regulate form and content, more generally, does not allow
Congress to infringe upon or usurp the Executive’s recognition power. And that is what is at
issue here. Congress is seeking to force the President to recognize sovereignty of Israel over
Jerusalem in all “official government document[s].” 8§ 214(c). Section 214(d) purports to require
the Secretary of State to adopt an official policy on the status and boundaries of Jerusalem in
conflict with the constitutional allocation of authority in this area of foreign policy. It is
thus an unconstitutional encroachment on the President’s sole authority to recognize foreign
sovereigns.

Plaintiff further argues that the President’s signing statement regarding 8 214(d) was
unconstitutional, but the validity of the President’s signing statement is not before this Court.

* * * *

In this case, Congress, through § 214, sought to force the President to change
longstanding U.S. policy and decide the borders of Israel and Jerusalem in a particular way. It
has long been understood, however, that “under the recognition power, the President has the sole
authority to make determinations regarding the sovereignty of disputed territories.” Zivotofsky,
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571 F.3d at 1240 (Edwards, J., concurring) (citing Williams, 38 U.S. at 420 and Baker, 369 U.S.
at 212); see also Henkin 43; 1 Digest of Int’l Law § 66, at 446-447 (Green Haywood Hackworth
ed., 1940) (Hackworth). The effective exercise of the recognition power and the power to
conduct diplomacy requires the authority to determine the parameters of foreign states.

* * * *

Long historical practice further demonstrates a consistent common understanding that the
President’s recognition authority is exclusive. United States Presidents from the earliest days of
our nation have exercised their constitutional authority to decide whether and how to recognize
another sovereign. As the Supreme Court and the Executive Branch have often recognized, this
longstanding governmental practice can play a significant role in establishing the contours of the
constitutional separation of powers. See Mistretta, 488 U.S. at 401.

Notably, in 1793, following the French revolution, President Washington had to decide
whether to receive an ambassador from the new government of France. This decision was
significant, in part, because officially receiving a diplomat amounts to recognition of the sending
state or government. 1 Moore Intl. L. Dig. § 27 at 73 (Recognition “may be implied, as when a
state . . . receives [diplomatic] agents officially.”). President Washington and his cabinet
unanimously decided that the President could do so without first consulting Congress. George
Washington to the Cabinet, in 25 The Papers of Thomas Jefferson 568-569 (John Catanzariti ed.
1992); Thomas Jefferson, Notes on Washington’s Questions on Neutrality and the Alliance with
France, in id. 665-666.

Since then, the Executive Branch has routinely, consistently, and unilaterally recognized
foreign states and governments along with their sovereign boundaries. For instance, in 1824,
after consulting with his cabinet, President Monroe determined that “no message to Congress
would be necessary” before the President recognized Brazil, because “the power of recognizing
foreign Governments was necessarily implied in that of receiving Ambassadors and public
Ministers.” 6 Memoirs of John Quincy Adams 329, 348, 358-359 (Charles Francis Adams ed.
1875) (Memoirs); James Monroe to the Members of the Cabinet (October 15, 1817), in 6 The
Writings of James Monroe 31 (Hamilton ed. 1902). In 1948, President Truman recognized the
creation of the State of Israel and its provisional government minutes after Israel declared
independence. See Statement by the President Announcing Recognition of the State of Israel,
1948 Pub. Papers 258 (May 14, 1948). And in July 2011, Secretary of State Clinton announced
that “until an interim authority is in place, the United States will recognize the [Transitional
National Council] as the legitimate governing authority for Libya.” Hillary Clinton, Remarks on
Libya and Syria (July 15, 2011), http://www.state.gov/secretary/rm/2011/07/168656.htm. There
are myriad other examples throughout our history. ...

* * * *

... The fact that the recognition power resides exclusively with the Executive had been
long acknowledged by Congress prior to the enactment of Section 214. For example, the
Immigration and Naturalization Act provides that if the Secretary of State recognizes a “change
in the territorial limits of foreign states,” she shall “issue appropriate instructions.” 8 U.S.C.
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8§ 1152(d). Likewise, the Federal Reserve Act provides that the determination of the Secretary of
State regarding whether an individual is authorized to withdraw state property from a Federal
Reserve bank is conclusive. 12 U.S.C. § 632(1)-(3). Both the House and Senate reports on the
Federal Reserve Act explained that “[a]ny question as to which is the government of a foreign
country recognized by our Government and who is entitled to act for such government is a
question for determination by the State Department.” S. Rep. No. 77-133 at 2; H.R. Rep. No. 77-
349 at 2.

“Congress has exhibited little inclination to contest the prerogative” of the President to
recognize foreign states “solely on his own responsibility.” 1 Hackworth § 31, at 162; see Hale
Memorandum, 29 Cong. Rec. at 672 (*The number of instances in which the Executive has
recognized a new foreign power without consulting Congress . . . has been very great. No
objection has been made by Congress in any of these instances. The legislative power has thus
for one hundred years impliedly confirmed the view that the right to recognize a new foreign
government belonged to the Executive.”). And to our knowledge, apart from 8 214, Congress has
never enacted any binding legislation usurping the Executive’s exclusive constitutional power to
determine boundaries of a foreign sovereign....

Cross References

TPS status for Syria and Somalia, Chapter 1.D.

Passports, Chapter 1.B.

Human Rights Council action relating to Syria, Chapter 6.A.3.c.
Syria sanctions, Chapter 16.A.1.

Middle East peace process, Chapter 17.A.

Peacekeeping, Chapter 17.B.



	Table of Contents
	Chapter 9
	Diplomatic Relations, Succession, Continuity of States,
	and Other Statehood Issues
	A.  DIPLOMATIC RELATIONS
	B. STATUS ISSUES
	1.  Syria
	2. Kosovo and Serbia

	C.   EXECUTIVE BRANCH AUTHORITY OVER FOREIGN STATE RECOGNITION AND PASSPORT ISSUANCE
	Cross References

