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Chapter 11

Trade, Commercial Relations, Investment, and Transportation

A. TRANSPORTATION BY AIR

1. Bilateral Open Skies and Air Transport Agreements

Information on recent U.S. Open Skies and other air transport agreements, by country, is
available at www.state.qgov/e/eb/rls/othr/ata/index.htm. During 2012, activities on Open
Skies included the following:

— On March 2, the United States and Montenegro signed a new air transport
agreement which entered into force upon signature and establishes a
bilateral Open Skies air transportation relationship between the two
countries (agreement available at
www.state.qov/e/eb/rls/othr/ata/m/mj/185209.htm);

- OnJune 21, the United States and the Republic of Suriname initialed the U.S.-
Republic of Suriname Open Skies Agreement (agreement available at
www.state.qov/e/eb/rls/othr/ata/s/ns/194417.htm);

— OnJune 26, the United States and Sierra Leone initialed the U.S.-Sierra Leone
Open Skies Agreement, which was applied on the basis of comity and
reciprocity pending its entry into force; on September 10, the Open Skies
Agreement with Sierra Leone entered into force (agreement available at
www.state.qov/e/eb/rls/othr/ata/s/sl/197599.htm);

— On August 23, the United States and the Republic of Macedonia signed the
U.S.-Macedonia Open Skies air services agreement, which they had initialed
in July 2011; the agreement will enter into force 30 days after the date of the
final notification, via exchange of diplomatic notes between the two sides
(agreement available at
www.state.qov/e/eb/rls/othr/ata/m/mk/168779.htm);

— On December 12, the United States and the Seychelles initialed the U.S.-
Seychelles Open Skies air transport agreement, which will be applied on the
basis of comity and reciprocity pending its entry into force;

— Also on December 12, the United States and Yemen initialed the text of an
Open Skies agreement that will be applied on the basis of comity and
reciprocity pending its entry into force.
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2. European Union’s Emissions Trading Scheme

In 2012, the United States continued to participate in multilateral efforts to prevent the
European Union (“EU”) from including in the EU Emissions Trading Scheme (“ETS”) all
international air carriers flying into or out of Europe. See Digest 2011 at 358-59 for
background on these efforts. A group of countries with significant aviation activity and
which are united in their opposition to the application of the ETS to foreign carriers
convened on two occasions in 2012.

As discussed by State Department deputy spokesperson Mark Toner at a February 22,
2012 press briefing, the United States participated in a meeting of 32 countries that are
concerned about the application of the ETS to non-EU air carriers, which was hosted by the
Russian government in Moscow from February 21 to 22, 2012. Transcript of February 22,
2012 Daily Press Briefing, available at www.state.qov/r/pa/prs/dpb/2012/02/184344.htm.
The United States and Singapore served as vice chairs of the meeting. The U.S. delegation
included representation from the Department of State and the Department of
Transportation, including the Federal Aviation Administration. Mr. Toner reiterated the U.S.
position, conveyed in Moscow: “We believe that the EU needs to cease application of this
scheme to foreign airlines and engage meaningfully with the International Civil Aviation
Organization to find and develop a global approach to this problem.” At the conclusion of
the meeting in Moscow, the Russian government issued a joint declaration by the parties
(“Moscow Declaration”), which appears below and is available at
www.ruaviation.com/docs/1/2012/2/22/50/.

Representatives of Armenia, Argentina, Republic of Belarus, Brazil, Cameroon, Chile, China,
Cuba, Guatemala, India, Japan, Republic of Korea, Mexico, Nigeria, Paraguay, Russian
Federation, Saudi Arabia, Seychelles, Singapore, South Africa, Thailand, Uganda and United
States of America, gathered in Moscow, on the 21st and 22nd February 2012,

Recalling the Delhi Joint Declaration, adopted by the Council of ICAO on November
2nd, 2011 according to C-DEC 194/2;

Recalling the relevant provisions of the United Nations Framework Convention on
Climate Change (UNFCCC);

Stressing the importance of the Kyoto Protocol to its Parties;

Reiterating the importance of the Chicago Convention and the need to ensure full
compliance with its provisions;

Keeping in mind their national laws and regulations;

Affirming the importance of the role of the International Civil Aviation Organization
(ICAO) in addressing international civil aviation emissions, including pursuant to the request
from the Parties to the UNFCCC;

Stressing that the unilateral inclusion of international civil aviation in the EU-ETS has
constituted an obstacle to the progress of ICAO’s work underway to address international civil
aviation emissions;
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Underlining the lack of an adequate response from EU Member States to the ICAO
Council’s Decision C-DEC 194/2, including the lack of a constructive dialogue to address the
concerns of the non-EU States expressed in that decision and elsewhere;

Considering that the inclusion of international civil aviation in the EU-ETS leads to
serious market distortions and unfair competition;

Decided to:

a)  Adopt this Joint Declaration as a clear manifestation of their unanimous position
that the EU and its Member States must cease application of the Directive 2008/101/EC to
airlines/ aircraft operators registered in third States;

b)  Strongly urge the EU Member States to work constructively forthwith in ICAO on
a multilateral approach to address international civil aviation emissions;

c) Consider taking actions/ measures set forth in Attachment A to this Joint
Declaration including, for example, a proceeding under Article 84 of the Chicago Convention
and barring participation by their respective airlines/aircraft operators in the EU ETS;

d)  Exchange information on the measures adopted and to be adopted, particularly to
ensure better coordination, by each non-EU Member State after this Meeting in future;

e)  Continue their intensified common efforts to make progress at ICAO to address
international civil aviation emissions;

f) Request the Russian Federation, on their behalf, to communicate this Joint
Declaration to the EU and its Member States; and

g) Invite any other State to associate itself with this Joint Declaration and, in this
connection, request the Russian Federation to extend this invitation.

Attachment A to the Moscow Joint Declaration
Basket of ACTIONS/ MEASURES

1. Filing an application under Article 84 of the Chicago Convention for resolution of the
dispute according to the ICAO Rules for the Settlement of Differences (Doc 7782/2);

2. Using existing or new State legislation, regulations, or other legal mechanism to prohibit
airlines/aircraft operators of that State from participating in the EU ETS;

3. Holding meetings with the EU carriers and/or aviation-related enterprises in their

respective States and apprise them about the concerns arising out of the EU-ETS and the

possibility of reciprocal measures that could be adopted by the State, which may
adversely affect those airlines and/or entities.

Mandating EU carriers to submit flight details and other data;

Assessing whether the EU ETS is consistent with the WTO Agreements and taking

appropriate action;

6. Reviewing Bilateral Air Services Agreements, including Open Skies with individual EU
Member States, and reconsidering the implementation or negotiation of the ‘Horizontal
Agreement’ with the EU;

7. Suspending current and future discussions and/or negotiations to enhance operating rights
for EU airlines/ aircraft operators;

8. Imposing additional levies/charges on EU carriers/ aircraft operators as a form of
countermeasure;

9. Any other actions/ measures.

S
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On July 31 and August 1, 2012, the United States hosted a meeting at the U.S.
Department of Transportation in Washington, D.C. with 16 other non-EU countries that
have significant aviation activity and oppose the application of the ETS to foreign carriers.
The group convened to discuss other ways to achieve the goal of reducing emissions from
aviation, principally working through the International Civil Aviation Organization (“ICAQ”).
The meeting followed up on previous meetings in Delhi and Moscow. For more information
on the 2012 meetings in Washington, D.C., see the July 30 and August 1, 2012 special
briefings by an administration official involved in the meetings, available at
www.state.qov/r/pa/prs/ps/2012/07/195781.htm and
www.state.qov/r/pa/prs/ps/2012/08/195960.htm. The chair’'s summary of the meeting in
Washington D.C. appears below.

The United States hosted a meeting on international aviation emissions on July 31st/August 1st,
2012, in Washington, D.C., of representatives from Australia, Brazil, Canada, Chile, China,
Colombia, India, Japan, Korea, Mexico, Nigeria, Russia, Saudi Arabia, Singapore, South Africa,
and the United Arab Emirates.

Participants reaffirmed their opposition to the application of the EU Emissions Trading
System (ETS) to non-EU carriers. Those Participants adhering to the Delhi and Moscow
Declarations reaffirmed their support for those Declarations.

Participants considered that the emissions of greenhouse gases (GHGs) from international
aviation should be addressed multilaterally and that ICAO is the appropriate forum to pursue the
issue. They recognized the historic importance of ICAO Assembly Resolution A37-19. They
strongly supported continued efforts in that forum to enhance ICAQ’s contribution to global
efforts to address GHG emissions. In this regard, they considered that the EU ETS continues to
undermine ICAO efforts on aviation emissions and that the EU should halt application of the
ETS to non-EU carriers in order to facilitate more effective progress in ICAQ on this issue.

Participants reaffirmed their commitment to addressing the abatement of GHG emissions
from international aviation through ICAO. Taking the ICAO Assembly’s 2010 Resolution as a
foundation, Participants discussed various national actions they have taken and intend to take
with respect to the Resolution’s aspirational global goal for carbon-neutral growth. These
included, for example:

» operational improvements, such as air traffic management modernization;

» technological improvements, such as acceleration of the use of fuel-efficient aircraft

technologies;

« development and deployment of sustainable alternative fuels; and

» the use of market-based measures (MBMs) appropriate to their respective airlines.

Many States represented have already submitted national action plans to ICAO, and
others plan to do so.

Participants also noted the significant steps that ICAO has taken in implementation of the
2010 Resolution, including:
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» advancement of the work necessary to create an aircraft CO2 standard, including the
recent decision by the Steering Group of the Committee on Aviation Environmental
Protection on the agreed metric;

* implementation of the fuel reporting requirements taken on by ICAO Member States;

* promotion of improvements in air navigation to reduce aviation emissions;

* development of technical aspects of a framework for MBMs, as well as of a possible
global MBM; and

* assisting States in their development and deployment of alternative fuels, in particular
by sharing information on best practices.

Participants intend to continue to move forward, nationally and in ICAO, on all elements

of the Resolution, as adopted, including with respect to:

» the aspirational 2020 carbon-neutral growth goal;

* adoption of a meaningful CO2 standard;

» mandatory fuel reporting;

« submission of State climate action plans;

« advancing improvements in air traffic management at the upcoming ANC-12 meeting to
reduce fuel burn; and

» the appropriate role of MBMs.

With respect to MBMs, participants considered that, consistent with the Resolution’s

provisions, work should continue to “develop a framework” for MBMs and to “explore the
feasibility” of a global MBM scheme, while recognizing the need to prioritize work on the
framework.

und

Drawing on the discussions, Participants had the view that considerable work has been
ertaken, and is ongoing, in ICAO and in Member States to address the reduction of aviation

GHG emissions.

Participants agreed that further discussions of both a policy and technical nature would be

useful to facilitate a way forward within ICAO.

* * * *

In considering the matter of international aviation and climate change, the Council of
ICAO on November 9, 2012 requested that its President establish a High Level Group
(“HLG”), composed of senior government officials nominated by their administrations to
develop policy recommendations on, inter alia, the development of a framework for
market-based measures (“MBMs”), the feasibility of a global MBM scheme, national action
plans, and a global CO2 standard. Council decision C-DEC 197/6. By letter dated November
16, 2012, the President of the Council notified Members of the Council of the dates of the
HLG's first meeting and the terms of reference and names of those scheduled to participate
in the group. The first meeting of the HLG, in which the United States participated, was
held December 12-13, 2012. Under its terms of reference, the HLG is tasked with reporting
to the 198th and 199th Sessions of the Council on “its progress concerning a proposal for an
Assembly Resolution to be considered by the Council for submission to the 38th Session of
the Assembly.” The 38th Session of the Assembly is scheduled to take place September 24
to October 4, 2013.
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On November 27, 2012, President Obama signed into law the European Union Emissions
Trading Scheme Prohibition Act of 2011 (P.L. 112-200). The law directs the Secretary of
Transportation to prohibit U.S. air carriers from participating in the EU’s ETS in cases where
the Secretary determines that a prohibition is in the public interest. It also urges the
Secretary of Transportation, the Administrator of the Federal Aviation Administration, and
other appropriate officials of the U.S. Government to conduct international negotiations on
a “worldwide approach” to addressing aviation-related emissions, and requires that such
authorities, as appropriate, take other actions, in the public interest and under existing
authorities, to hold U.S. air carriers “harmless” from the scheme. The law expressly
prohibits U.S. federal authorities from using, inter alia, appropriated funds to pay any tax or
penalty imposed on U.S. air carriers under the EU’s ETS.

B. INVESTMENT DISPUTE SETTLEMENT UNDER FREE TRADE AGREEMENTS

1. Investment Dispute Settlement under Chapter 11 of the North American Free Trade
Agreement

a. Apotex, Inc. v. United States of America

A tribunal established to hear claims originally brought in 2009 by Apotex, Inc., a Canadian
pharmaceutical corporation, convened for a hearing on jurisdictional issues in February
2012. In this case, Apotex claims that U.S. court decisions regarding setraline and U.S. court
decisions and a U.S. Food and Drug Administration (“FDA”) decision regarding pravastatin
violate NAFTA Articles 1102, 1105, and 1110. Transcripts of the hearing are available at
www.state.qov/s/l/c27648.htm. See Digest 2011 at 368-70 for background on the case and
excerpts from a U.S. submission made prior to the hearing.

b. Apotex Holdings, Inc. and Apotex, Inc. v. United States of America

Apotex and Apotex Holdings filed a notice of arbitration in 2012 alleging injuries arising out
of “Import Alerts” issued by the FDA concerning two of Apotex’s Canadian manufacturing
facilities. Apotex seeks at least $520 million in damages for alleged violations of NAFTA
Articles 1102 (national treatment), 1103 (most favored nation treatment), and 1105
(minimum standard of treatment). On December 14, 2012, the United States submitted its
Counter-Memorial and Objections to Jurisdiction in the case, which also included a request
for bifurcation to determine jurisdictional issues as a preliminary matter. The preliminary
statement from the public version of the U.S. Counter-Memorial appears below. The public
version of the U.S. Counter-Memorial and Objections to Jurisdiction is available in its
entirety at www.state.qov/s/l/c50826.htm.
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2. The Tribunal should deny Apotex’s improper and unsupported claims concerning the United
States’ lawful and appropriate exercise of its authority to protect the health of its people. The
Tribunal has no jurisdiction to hear Apotex’s claims, which in any event fail on the merits.

3. For more than a century, the United States has established laws and regulations to
prevent importation of adulterated drugs in order to protect public health. The United States did
not relinquish this authority and responsibility when it concluded the NAFTA. Nor did the
United States and its NAFTA partners establish Chapter Eleven investment arbitration to resolve
complaints by foreign traders whose adulterated drugs have been turned away at the border.

4. The material facts of this case are largely undisputed. In December 2008, the U.S.
Food and Drug Administration (FDA) inspected Apotex Inc.’s manufacturing facility in
Etobicoke, Ontario following complaints from U.S. consumers, doctors, and pharmacists about
problems with Apotex drugs. FDA'’s eight-day inspection uncovered significant violations of
U.S. laws and regulations, including numerous deviations from current good manufacturing
practice (cGMP). The investigators informed Apotex of their findings at the close of the
inspection. FDA subsequently issued Apotex Inc. a “warning letter,” apprising the firm that
drugs from its Etobicoke facility were “adulterated” under U.S. law and thus could be denied
admission to the United States. FDA further warned Apotex that the agency could withhold
approval of drug applications linked to the facility. Apotex Inc. acknowledged the serious
problems with its manufacturing practices and promised to implement corrective action.

5. In August 2009, FDA inspected the firm’s Signet manufacturing facility in Toronto,
Ontario. The inspection was prompted by the serious cGMP deficiencies found at the Etobicoke
facility and by additional complaints FDA had received concerning the quality and efficacy of
Apotex drugs. FDA’s 14-day inspection uncovered, once again, significant violations of U.S.
laws and regulations, including numerous cGMP deficiencies, several of which mirrored those
found at Etobicoke. These violations affected many products and confirmed systemic problems
with Apotex’s entire manufacturing program. FDA found that Apotex had distributed products in
the U.S. market contaminated with hair, glue, plastic, nylon, metal, rust, acetate fibers,
fluorocarbons, and PVC-based material. FDA also cited Apotex for improperly produced and
misbranded drug products; poor cleaning practices; a failure to investigate or report
manufacturing problems properly; inadequate production procedures; poor recordkeeping; and a
host of other serious failings. FDA placed Apotex’s Etobicoke and Signet facilities on “Import
Alert,” signaling to FDA district offices that drugs from those facilities were deemed to be
adulterated and could be detained at the border without physical examination.

6. Apotex did not dispute FDA’s cGMP findings or protest having been placed on Import
Alert. Nor did Apotex exercise its right to challenge FDA'’s actions in administrative proceedings
or in federal court. And although Apotex now professes ignorance of FDA’s 40-year-old Import
Alert process, it neglected to mention that its own drugs were the subject of an Import Alert in
1992, when Apotex founder Bernard Sherman participated in a scheme to sell unapproved
Apotex drugs in the United States through the mail and through offshore companies.

7. After being placed on Import Alert in August 2009, Apotex accepted responsibility for
systemic problems with its manufacturing practices; recalled adulterated drug products from the
U.S. market; hired third-party consultants to help bring its facilities into compliance with U.S.
law; and pledged to overhaul its operations, management structure, and quality control systems.
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8. Apotex’s primary regulator, Health Canada, launched its own inspections of the
Etobicoke and Signet facilities. Health Canada corroborated FDA’s findings, recording 37
“major observations” at the two sites. Health Canada discovered, for instance, “a dead insect or
insect fragment” in active pharmaceutical ingredients, prompting Apotex to recall drugs using
those ingredients from the Canadian market. Health Canada further faulted Apotex for using the
same material to fabricate cytotoxic and non-cytotoxic materials without taking proper
precautions to prevent cross-contamination—a violation that alone would have warranted
stripping Apotex of its establishment license under Canadian law. Health Canada also discovered
that Apotex had, among other violations, misreported test results; released failed products for
sale in Canada; failed to conduct timely investigations of potentially unsafe products; and
delayed product recalls long after learning of health risks to consumers. Once again, Apotex
acknowledged the problems with its manufacturing practices and pledged to address the “system
deficiencies highlighted by them.” Health Canada opted not to shut down Apotex’s facilities—
Apotex is Canada’s largest supplier of generic drugs—but placed Apotex under close,
continuous, on-site supervision for more than a year, ensuring that Apotex followed through with
its promised corrective actions.

9. Over the ensuing year, FDA communicated continuously with Apotex on how to
achieve sustainable compliance with U.S. law, devoting extraordinary agency resources to the
task. Apotex notified FDA that its manufacturing facilities would be first ready for reinspection
in October 2010, more than a year after issuance of the Import Alert.

10. The follow-up reinspections of the Etobicoke and Signet facilities in January and
February 2011 revealed significant, ongoing cGMP problems, and the FDA investigators
recommended against lifting the Import Alert. But after carefully evaluating Apotex’s corrective
actions to date and its plan for continued improvements, FDA headquarters decided to lift the
Import Alert. Separately, FDA resumed evaluating whether, from a cGMP perspective, it could
approve Apotex’s drug applications from the Etobicoke and Signet facilities.

11. Apotex does not dispute these facts. It simply downplays their seriousness. ...

12. FDA, however, cannot allow companies to market drugs in the United States that
“almost without exception” are safe and effective, or that fail testing “only” 11 percent of the
time. And when serious manufacturing and quality control problems are identified, “good will
gestures” are not enough. As the recent meningitis outbreak in the United States tragically
reminds, pharmaceuticals produced in violation of cGMP can be deadly. All companies, foreign
and domestic, must comply with current good manufacturing practice to market their drugs in the
United States.

13. Apotex now blames the U.S. government for having prevented Apotex from
exporting its adulterated drugs to the United States. Apotex believes that the U.S. taxpayer
should compensate Apotex for the costs of bringing its manufacturing practices into compliance
with U.S. law. And although Apotex previously claimed that the Import Alert violated NAFTA’s
trade provisions, Apotex now frames its case as an investment dispute, in order to claim money
damages.

14. To that end, Apotex claims that Apotex Inc.—a Canadian drug manufacturer with
facilities in Canada—is an “investor” that made and sought to make “investments” in the United
States. In particular, Apotex Inc. contends that its applications for regulatory approval to market
its drugs constitute “intangible property” in the United States, despite the fact that FDA has
statutory authority to deny or revoke that approval at any time without paying compensation.



359 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Apotex has failed to establish that Apotex Inc. made or sought to make any investments in the
United States within the meaning of NAFTA Chapter Eleven.

15. Although Apotex Holdings has made investments in the United States (including by
establishing Apotex Corp., a U.S. distributor of generic drugs), that is not enough to establish an
investment claim under the NAFTA. Chapter Eleven also requires that the challenged measure
“relate to,” or have a “legally significant connection” to, the investor or its investment. The sole
challenged measure in this case—the Import Alert—did not relate to Apotex Holdings as an
investor or to its U.S. investment, Apotex Corp., which continued marketing generic drugs
throughout the period of the Import Alert. Apotex contends that the Import Alert prevented
Apotex Corp. from receiving drugs from Apotex Inc.’s Etobicoke and Signet facilities. The
Import Alert, however, prevented Apotex Inc. from exporting its drugs to any U.S. distributor of
Apotex Inc. products, including Apotex Corp. Although Apotex seeks to show that the Import
Alert particularly relates to Apotex Corp., because of its relationship with Apotex Inc., its
arguments before this Tribunal directly contradict statements Apotex previously has made in
U.S. court...

Apotex thus argues one thing to establish jurisdiction before this Tribunal and the opposite when
seeking to avoid jurisdiction in U.S. court. The Tribunal should not countenance such
opportunism.

16. The Import Alert also is not related to Apotex Inc.’s putative investments—its drug
applications for generic drugs. The Import Alert concerned Apotex Inc.’s ability to export its
products to the United States. The Import Alert did not mention or have any effect on FDA’s
consideration of Apotex’s generic drug applications. Rather, FDA was unable to approve the
ANDASs during this period because of the underlying cGMP violations. The Import Alert had no
impact of any kind on Apotex Inc.’s alleged investments, and thus Apotex Inc. cannot bring a
NAFTA Chapter Eleven claim for that additional reason.

17. Apotex’s arguments on the merits are equally unavailing. Apotex does not dispute
that its drugs were “adulterated” as a matter of U.S. law. Nor does Apotex challenge the
underlying legality of the Import Alert policy, given similar policies by Canada and other States.
Instead, Apotex alleges that the United States accorded better treatment to U.S. and foreign
companies, in violation of NAFTA Articles 1102 (national treatment) and 1103 (most-favored-
nation treatment). Apotex’s claims, however, suffer from three defects.

18. First, Apotex cannot establish a national or most-favored-nation treatment claim
because the Import Alert (which applied to two of Apotex Inc.’s Canadian manufacturing
facilities) had no legally significant connection to Apotex as an “investor” or to its
“investments,” and thus Apotex did not receive any “treatment” for purposes of NAFTA Chapter
Eleven.

19. Second, Apotex cannot establish a national treatment claim, because Apotex failed to
identify comparators in “like circumstances.” Apotex cites FDA'’s treatment of drug
manufacturing facilities in the United States, which obviously are not subject to import alerts,
and thus are not in “like circumstances” with Apotex Inc.

20. Third, Apotex cannot establish a most-favored-nation treatment claim, because it
failed to identify any third-country-owned comparator that received more favorable treatment.
One company identified by Apotex, for instance, shut down operations of a non-compliant
facility. Another company had two facilities placed on import alert for more than three years,
forfeited dozens of drug applications, and set aside $500 million for potential civil and criminal
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penalties. Any suggestion, then, that the United States discriminated in favor of these firms is
simply not credible.

21. Apotex’s Article 1105 claim is equally baseless. Apotex contends that the United
States should have allowed the firm to continue exporting adulterated drugs to the United States
until Apotex had been afforded six “procedural safeguards”: (1) a hearing (2) with advance
notice (3) before an impartial decision-maker (4) at which Apotex could present evidence and
contest the decision and (5) obtain a reasoned decision relying on all relevant legal and factual
considerations (6) with judicial review of that decision. Failure to provide these, Apotex claims,
put the United States in violation of the customary international law minimum standard of
treatment.

22. And yet Apotex has made no showing for its alleged new rule of customary
international law. Apotex does not even purport to establish a general and consistent practice of
States followed from a sense of legal obligation requiring these generous “safeguards” before
blocking the importation of adulterated drugs. Apotex does not address how other States prevent
importation of adulterated drugs, and whether those States provide the six “safeguards” claimed
by Apotex. Instead, Apotex has plucked this proposed new rule of customary international law
from a grab bag of soft law sources, law review articles, working papers, human rights cases, and
other sources that have no bearing on the challenged measure. Even if Apotex could demonstrate
such a new rule of customary international law, the facts show that the United States actually
offered Apotex the “procedural safeguards” it now claims were due, through both administrative
and judicial processes. Apotex simply chose not to invoke them.

23. Finally, although the United States is not required to address issues of quantum in this
submission, it bears recalling Apotex’s assertions that: (1) the Apotex group of companies
generates around $1 billion annually from sales in more than 115 countries; (2) the United States
represented 30 percent of Apotex’s worldwide market just prior to the Import Alert; and (3) the
Import Alert effectively barred access to the United States market for drugs exported from two of
its several manufacturing facilities for just under two years. And yet Apotex claims damages in
this arbitration from “hundreds of millions of US dollars” to $[redacted] billion, an amount
[redacted] greater than its claimed annual U.S. sales, [redacted] greater than its annual worldwide
sales, and even greater than the value of the entire Apotex group of companies. Apotex’s
damages claim highlights the absurdity of Apotex’s allegations in this case.

24. Because Apotex’s claims fall outside the scope and coverage of NAFTA Chapter
Eleven, the Tribunal should bifurcate the jurisdictional issues and, for reasons of cost, efficiency,
and fairness, decide them as a preliminary matter. The Tribunal should then dismiss Apotex’s
baseless claims with prejudice and award the United States the full costs of these proceedings.

* * * *

2. Investment Dispute Settlement under the Dominican Republic-Central America-United
States Free Trade Agreement (“CAFTA-DR”)

The text of the CAFTA-DR is available at www.ustr.gov/trade-agreements/free-trade-
agreements/cafta-dr-dominican-republic-central-america-fta/final-text.
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a. U.S. Submission in Railroad Development Corp. v. Guatemala

On January 12, 2012, the United States made a submission pursuant to Article 10.20.2 in the
arbitration brought under CAFTA-DR Chapter 10 by Railroad Development Corporation
(“RDC”) against the Republic of Guatemala. (ICSID Case No. ARB/07/23). RDC, a United
States railway investment and management company, alleges that the Republic of
Guatemala wrongfully interfered with RDC’s railroad concessions. RDC alleges CAFTA-DR
violations of Article 10.3 (national treatment), Article 10.5 (minimum standard of
treatment) and Article 10.7 (expropriation). The U.S. submission is excerpted below and
available in full at www.state.qov/s/l/caftal5/c33261.htm.

1. Pursuant to Article 10.20.2 of the Dominican Republic-Central America-United States Free
Trade Agreement (“CAFTA-DR”), the United States of America makes this submission on a
question of interpretation of the Agreement. The United States does not take a position, in this
submission, on how the interpretation it offers below applies to the facts of this case, and no
inference should be drawn from the absence of comment on any issue not addressed below.

2. CAFTA-DR Article 10.5(1) requires that each Party “accord to covered investments
treatment in accordance with customary international law, including fair and equitable treatment
and full protection and security.” CAFTA-DR Article 10.5(2) specifies that, “[f]or greater
certainty, paragraph 1 prescribes the customary international law minimum standard of treatment
of aliens as the minimum standard of treatment to be afforded to covered investments. The
concepts of “fair and equitable treatment’ and “full protection and security’ do not require
treatment in addition to or beyond that which is required by that standard, and do not create
additional substantive rights.” In CAFTA-DR Annex 10-B, “[t]he Parties confirm[ed] their
shared understanding that ‘customary international law’ generally and as specifically referenced
in Article[] 10.5. . . results from a general and consistent practice of States that they follow from
a sense of legal obligation.”

3. These provisions demonstrate the CAFTA-DR Parties’ express intent to incorporate
the minimum standard of treatment required by customary international law as the standard for
treatment in CAFTA-DR Article 10.5. Furthermore, they express an intent to guide the
interpretation of that Article by the Parties’ understanding of customary international law, i.e.,
the law that develops from the practice and opinio juris of States themselves, rather than by
interpretations of similar but differently worded treaty provisions. The burden is on the claimant
to establish the existence and applicability of a relevant obligation under customary international
law that meets these requirements.
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b. U.S. Submission in Teco Guatemala Holdings, LLC v. Guatemala

On November 23, 2012, in an arbitration brought under CAFTA-DR Chapter 10, the United
States made a submission pursuant to Article 10.20.2 on a question of interpretation of
CAFTA-DR in Teco Guatemala Holdings, LLC v. Republic of Guatemala (ICSID Case No.
ARB/10/23). Claimant Teco Guatemala Holdings, LLC (“TGH”) is a United States corporation.
TGH alleges that the Republic of Guatemala wrongfully interfered with its indirect
subsidiary’s investment in an electricity distribution company in Guatemala. TGH alleges
CAFTA-DR violation of Article 10.5 (minimum standard of treatment). Further information
about the case is available on the website of the Government of Guatemala, Ministry of
Economy, Directorate of Foreign Trade Administration at
http://portaldace.mineco.qob.qt/casos-quatemala. The U.S. submission on interpretation of
the CAFTA-DR is excerpted below and available in full at
www.state.gov/documents/organization/201834.pdf.

1. Pursuant to Article 10.20.2 of the Dominican Republic-Central America-United

States Free Trade Agreement (CAFTA-DR), the United States of America makes this submission
on a question of interpretation of the Agreement. The United States does not take a position, in
this submission, on how the interpretation offered below applies to the facts of this case, and no
inference should be drawn from the absence of comment on any issue not addressed below.

2. CAFTA-DR Article 10.5.1 requires that each Party “accord to covered investments
treatment in accordance with customary international law, including fair and equitable treatment
and full protection and security.” CAFTA-DR Article 10.5.2 specifies that:

For greater certainty, paragraph 1 prescribes the customary international

law minimum standard of treatment of aliens as the minimum standard of

treatment to be afforded to covered investments. The concepts of “fair

and equitable treatment” and “full protection and security” do not require

treatment in addition to or beyond that which is required by that standard,

and do not create additional substantive rights.

In CAFTA-DR Annex 10-B, “[t]he Parties confirm[ed] their shared understanding that
‘customary international law’ generally and as specifically referenced in Article[] 10.5
... results from a general and consistent practice of States that they follow from a sense
of legal obligation.”

3. These provisions demonstrate the States Parties’ express intent to establish the
customary international law minimum standard of treatment as the applicable standard in
CAFTA-DR Article 10.5. As the United States has noted in previous submissions under the
NAFTA, the minimum standard of treatment is an umbrella concept reflecting a set of
rules that, over time, has crystallized into customary international law in specific contexts.

! See, e.g., U.S. Memorial on Jurisdiction and Admissibility, Methanex v. United States, NAFTA/UNCITRAL (Nov.
13, 2000), www.state.gov/documents/organization/3949.pdf; U.S. Post-Hearing Submission on Article 1105(1) and
Pope & Talbot, ADF Group Inc. v. United States, NAFTA/ICSID Case No. ARB(AF)/00/1 (June 27, 2002),
www.state.gov/documents/organization/12001.pdf; U.S. Counter-Memorial, Glamis Gold Ltd v. United States,
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4. These provisions demonstrate the States Parties’ intention that Article 10.5 articulate a
standard found in customary international law — i.e., the law that develops from State practice
and opinio juris — rather than an autonomous, treaty-based standard.

Although States may decide, expressly by treaty, to extend protections under the rubric of “fair
and equitable treatment” and “full protection and security” beyond that required by customary
international law, that practice is not relevant to ascertaining the content of the customary
international law minimum standard of treatment.? Arbitral decisions

interpreting “autonomous” fair and equitable treatment and full protection and security
provisions in other treaties, outside the context of customary international law, do not constitute
evidence of the content of the customary international law standard required by

Article 10.5.

5. Nor is the principle of “good faith” a separate element of the minimum standard of
treatment embodied in the Agreement. It is well established in international law that good faith is
“one of the basic principles governing the creation and performance of legal obligations,” but “it
is not in itself a source of obligation where none would otherwise exist.”

6. States may modify or amend their regulations to achieve legitimate public welfare
objectives and will not incur liability under customary international law merely because such
changes interfere with an investor’s “expectations” about the state of regulation in a particular
sector.” Regulatory action violates “fair and equitable treatment” under the minimum standard of
treatment where, for example, it amounts to a denial of justice, as that term is understood in
customary international law, or manifest arbitrariness falling below the international minimum
standard.”

7. The burden is on the claimant to establish the existence and applicability of a relevant
obligation under customary international law that meets the requirements of State practice and
opinio juris.® “The party which relies on a custom,” therefore, “must prove that this custom is

NAFTA/UNCITRAL (Sept. 19, 2006), www.state.gov/documents/organization/73686.pdf; U.S. Counter-Memorial,
Grand River Enters. v. United States, NAFTA/UNCITRAL (Dec. 22, 2008),
www.state.gov/documents/organization/114065.pdf.

Z See, e.g., Glamis Gold, Ltd v. United States, NAFTA/UNCITRAL, Award VI 607-08 (June 8, 2009)
(concluding that “arbitral decisions that apply an autonomous standard provide no guidance inasmuch as the entire
method of reasoning does not bear on an inquiry into custom”).

% Border and Transborder Armed Actions (Nicaragua v. Honduras), 1988 I.C.J. 69, 94 (Judgment of Dec.
20) (internal quotation marks omitted).

* See, e.g., Mobil Investments Canada Inc. & Murphy Oil Corp. v. Canada, NAFTA/ICSID Case No.
ARB(AF)/07/4, Decision on Liability and on Principles of Quantum 153 (May 22, 2012) (“Article 1105
is not, and was never intended to amount to, a guarantee against regulatory change, or to reflect a
requirement that an investor is entitled to expect no material changes to the regulatory framework within
which an investment is made.”).

® See, e.g., International Thunderbird Gaming Corp. v. United Mexican States, NAFTA/UNCITRAL,
Award { 194 (Jan. 26, 2006) (citations omitted); see also U.S. Counter-Memorial, Glamis Gold Ltd. v.
United States, NAFTA/UNCITRAL, at 218-262 (Sept. 19, 2006), www.state.gov/documents/
organization/73686.pdf (discussing the customary international law minimum standard of treatment in the
context of regulatory action); U.S. Rejoinder, Glamis Gold Ltd. v. United States, NAFTA/UNCITRAL, at
139-243 (Mar. 15, 2007), www.state.gov/documents/organization/82700.pdf (same).

® Rights of Nationals of the United States of America in Morocco (France v. United States), 1952 I.C.J.
176, 200 (Judgment of Aug. 27) (“The Party which relies on a custom of this kind must prove that this
custom is established in such a manner that it has become binding on the other Party.”) (citation and
internal quotation marks omitted).
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established in such a manner that it has become binding on the other Party.”” Once a rule of

customary international law has been established, the claimant must show that the State has
engaged in conduct that violated that rule.®

Determining a breach of the minimum standard of treatment “must be made in the light of the
high measure of deference that international law generally extends to the right of domestic
authorities to regulate matters within their borders.”®

* * * *
3. Arbitration under U.S.-Ecuador Bilateral Investment Treaty

In 2012, the United States made two key submissions in arbitral proceedings initiated in
2011 by the Republic of Ecuador against the United States concerning the interpretation
and application of the Treaty between the United States of America and the Republic of
Ecuador Concerning the Encouragement and Reciprocal Protection of Investment, August
27,1993 (the U.S.-Ecuador Bilateral Investment Treaty, or “Treaty”). Ecuador requested
arbitration pursuant to Article VIl of the Treaty based on its dissatisfaction with the award in
a separate investor-state arbitration under the Treaty (in which the United States did not
participate). That award concluded that Ecuador had failed to uphold its obligation under
Article 11(7) of the Treaty to “provide effective means of asserting claims and enforcing
rights” with respect to the investment of certain U.S. investors (Texaco and Chevron).

On March 29, 2012, the United States submitted its statement of defense in the
arbitration instituted by Ecuador against the United States. On April 25, 2012, the United
States submitted its memorial on jurisdiction. In July, the arbitral tribunal constituted to
hear the claims held a hearing on jurisdiction. In August, the tribunal cancelled the
scheduled hearing on the merits. In an award dated September 29, 2012, the Tribunal, by
majority, dismissed the case for lack of jurisdiction, “due to the absence of the existence of
a dispute falling within the ambit of Article VII of the Treaty.” Subject to the confidentiality
requirements of the rules of procedure governing the case, certain documents—including
the tribunal’s award—are not public. The public U.S. submissions in the proceeding in 2012
are excerpted below. These and other public submissions in the U.S.-Ecuador arbitration are
available in full at www.state.qov/s/l/c53491.htm. The United States also submitted with its

" Asylum (Colombia v. Peru), 1950 1.C.J. 266, 276 (Judgment of Nov. 20); see also North Sea Continental

Shelf (Federal Rep. of Germany v. Netherlands/Denmark), 1969 1.C.J. 3, 1 74 (Judgment of Feb. 20)

(“[A]n indispensable requirement [of showing a new rule of customary international law] would be that

within the period in question, short though it might be, State practice, including that of States whose

interests are specially affected, should have been both extensive and virtually uniform in the sense of the
provision invoked; — and should moreover have occurred in such a way as to show a general recognition

that a rule of law or legal obligation is involved.”); CLIVE PARRY ET AL., ENCYCLOPAEDIC DICTIONARY
OF INTERNATIONAL LAW 81-82 (1986) (noting that a customary international legal rule emerges from “a
concordant practice of a number of States acquiesced in by others; and a conception that the practice is required by
or consistent with the prevailing law”).

® Feldman v. United Mexican States, NAFTA/ICSID Case No. ARB(AF)/99/1, Award § 177 (Dec. 16,

2002) (“[1]t is a generally accepted canon of evidence in civil law, common laws, and in fact, most

jurisdictions, that the burden of proof rests upon the party, whether complaining or defending, who asserts

the affirmative of a claim or defence.”).

°S.D. Myers v. Canada, NAFTA/UNCITRAL, First Partial Award 263 (Nov. 13, 2000).
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memorial on jurisdiction expert opinions by Professors W. Michael Reisman and Christian
Tomuschat. These opinions are available at www.pca-cpa.org/showpage.asp?pag _id=1455.

a. U.S. Statement of Defense

Excerpts below are from the U.S. Statement of Defense, submitted on March 29, 2012 in
the arbitration brought by Ecuador against the United States under the Treaty and the
UNCITRAL Arbitration Rules.

This arbitration does not fall within the scope of Article VII of the U.S.-Ecuador Bilateral
Investment Treaty (“Treaty”). Ecuador has initiated this arbitration by asserting that it is
necessary to resolve a “dispute” between Ecuador and the United States “concerning the
interpretation or application” of Article 11(7) of the Treaty. In fact, there is no such dispute.
Rather, this arbitration reflects Ecuador’s unilateral attempt to secure a new interpretation of that
Avrticle in order to counter an interpretation rendered by another arbitral tribunal, which had
issued an award in an investment dispute brought by two U.S. investors against Ecuador. The
United States was not a party to the underlying arbitration.

Unhappy with the outcome of that arbitration, Ecuador now seeks to compel the United
States to re-arbitrate the meaning of Article 11(7) before a different tribunal. After the investor-
State tribunal issued its partial award on the merits, Ecuador sent the United States a diplomatic
note containing Ecuador’s unilateral statement of the meaning of Article 11(7) and requesting
confirmation of Ecuador’s views. The diplomatic note stated that if the United States failed to
confirm Ecuador’s views, “an unresolved dispute must be considered to exist” between Ecuador
and the United States under the Treaty. Without ever formally requesting consultations with the
United States, Ecuador then commenced these proceedings, seeking an “authoritative”
interpretation of Article 11(7).

This Tribunal lacks jurisdiction to grant Ecuador the relief it seeks, for three principal
reasons.

First, there is no “dispute concerning the interpretation or application” of Article 11(7) of
the Treaty, as required by Article VII. The United States has not taken any position on the
interpretations of Article 11(7) as stated either in the investor-State tribunal’s partial award or in
Ecuador’s diplomatic note. As such, Ecuador and the United States are not in positive
opposition concerning a concrete set of facts affecting the parties’ legal rights and obligations, as
required by international law. Ecuador’s request thus presents no interpretive dispute between
the Parties, as required by Article VI to establish this Tribunal’s jurisdiction.

Second, Ecuador cannot compel the United States to take a position on Ecuador’s
interpretation of the Treaty by unilaterally declaring that a failure to do so creates a dispute
concerning that interpretation. Each State Party has the right, but not the obligation, to interpret
the Treaty and to comment on the other Party’s interpretation of the Treaty. Nothing in the
Treaty or in international law supports Ecuador’s request to convert impermissibly a State
prerogative into a State obligation.
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Third, contrary to Ecuador’s view, the Treaty Parties did not, in Article V11, consent to
arbitrate questions that do not relate to actual disputes between them over the performance of
their Treaty obligations. Article VII does not create a mechanism by which an interstate tribunal,
at the request of one Party, may render “authoritative” decisions on legal questions divorced
from concrete factual situations over a Party’s failure to perform under the Treaty. Nor does
Article VII create a review mechanism by which a Party may appeal unfavorable decisions
rendered by investor-State tribunals. In the same way, Article VI does not create advisory
jurisdiction that is available to any Party to invoke at its unilateral discretion. Ecuador’s Request
for Arbitration suggests that the Treaty Parties, sub silentio, intended in Article VI to establish a
new regime of international adjudication under investment treaties, under which State Parties can
judicialize diplomatic discussions by demanding interpretations by ultimatum, thereby
generating arbitrable disputes. Because a provision similar to Article VI exists in thousands of
investment treaties around the world, Ecuador’s novel theory would turn investment treaty
practice on its head.

Further, even if Ecuador could have pointed to facts demonstrating an actual dispute with
the United States over the interpretation or application of Article 11(7), Ecuador failed to invoke
the proper mechanism for consultations with the United States under the Treaty before
commencing arbitration. Ecuador merely announced its views on the Treaty, demanded that the
United States confirm those views, and then pronounced that an “unresolved dispute” would
exist if the United States failed to yield to Ecuador’s request. Ecuador’s “request” was in fact a
decree, not a good-faith invitation to consultations under the Treaty.

Because the Tribunal has no jurisdiction to hear Ecuador’s request, it should reject the
request in its entirety and award the United States the full costs of these proceedings.

* * * *

b. U.S. Memorial on Jurisdiction

Excerpts below (with most footnotes omitted) are from the argument section of the U.S.
Memorial on Jurisdiction, submitted April 25, 2012.

A. Ecuador’s Claims Fall Outside the Scope of Article VII Because There Is No “Dispute

Between the Parties Concerning the Interpretation or Application of the Treaty”
This arbitration presents the threshold question of whether Ecuador is entitled under Article VII
of the BIT to convene an international arbitral tribunal to render an *“authoritative interpretation”
of Article 11(7) if the United States remains silent or fails to agree with Ecuador’s unilateral
statement concerning the meaning of that provision. Ecuador is not so entitled. An arbitral
tribunal’s jurisdiction rests on the common and unequivocal consent of the disputing Parties, and
the United States never consented to submit purely advisory matters of this kind to arbitration
under Article VII.

Ecuador does not allege any facts establishing a dispute with the United States over the

“interpretation or application” of Article 11(7) of the Treaty. Rather, Ecuador admits that its
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“dispute” is not with the United States, but with the award rendered by the Chevron tribunal, an
investor-State tribunal constituted under Article VI. Ecuador suggests that when an investment
tribunal renders an “erroneous” award, Ecuador has the right to proclaim the “proper”
interpretation, seek confirmation of its proclamation from its treaty partner, and, failing the reply
it demanded, put the issue to an Article VII tribunal for an “authoritative interpretation.” Yet
nothing in Article V11 of the BIT or in general international law supports this remarkable
proposition, which is contradicted by the plain meaning of Article VI, read in context and in
light of the Treaty’s object and purpose, as well as nearly a century of unbroken international
jurisprudence.
1. Under the Ordinary Meaning of Article VII, Read in Context and in Light of the
Treaty’s Object and Purpose, There Is No “Dispute” Between the Parties Under
Article VII
Ecuador’s request for arbitration does not present a “dispute” between the Parties within
the ordinary meaning of Article VII of the BIT, read in context and in light of the Treaty’s object
and purpose, as required by Article 31(1) of the Vienna Convention on the Law of Treaties.
Article VII of the BIT states:

Any dispute between the Parties concerning the interpretation or application of
the Treaty which is not resolved through consultations or other diplomatic
channels, shall be submitted, upon the request of either Party, to an arbitral
tribunal for binding decision in accordance with the applicable rules of
international law.

By its terms, Article VI applies only to a “dispute” between the Parties concerning the
interpretation or application of the Treaty.

I. The Ordinary Meaning of “Dispute” Does Not Encompass Ecuador’s Claims

The use of the term “dispute” in the text of Article VI, together with the fact that the
Tribunal is to render a “binding decision,” demonstrate the Parties’ intention to create
contentious jurisdiction, rather than advisory, appellate, or referral jurisdiction. The leading
English-language legal dictionary defines “dispute” as “a conflict of claims or rights; an
assertion of a right, claim, or demand on one side, met by contrary claims or allegations on the
other.”*® As Professor Tomuschat explains in the accompanying expert report, the word
“dispute” has “obtained a specific meaning in international practice,” requiring that the parties to
a treaty have put themselves in positive opposition with one another over a concrete case
involving a claim of breach under the treaty. None of these conditions is present here.

A “dispute” concerning the interpretation or application of the Treaty cannot arise in the
abstract. While issues regarding the “interpretation” or “application” of the Treaty may be
presented and adjudicated in any arbitration pursuant to Article VI, either independently or in
combination, they must stem from an actual controversy. Article VI does not grant the Tribunal
any form of jurisdiction that might allow for the determination of general or theoretical matters.
Here, Ecuador’s claim fails because it presents nothing more than abstract legal questions about
the general meaning of Article 11(7).

48 BLACK’s LAW DICTIONARY 327 (6th ed. 1991) [R-108]. See also 1 SHORTER OXFORD ENGLISH DICTIONARY 709
(5th ed. 2002) (defining “dispute” as “[a]n instance of dispute or arguing against something or someone ...; esp. ... a
disagreement in which opposing views are strongly held”) [R-109].
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Disputes under Article VII must be “between the Parties.” According to the plain terms
of Article VII, any conflict of claims or rights must therefore be directed against the other Party.
The conflict cannot arise out of a separate controversy or a dispute with a third party. Here,
however, Ecuador admits that its problem is with the Chevron tribunal’s interpretation of Article
11(7), and not with the United States, which Ecuador agrees has not failed to perform under the
Treaty.

The phrase “for binding decision in accordance with the applicable rules of international
law” confirms that Article VII covers legal and not political disputes. A “dispute” under Article
V11 thus requires a conflict of claims or rights between the Parties based on the Treaty that is
capable of binding resolution by application of legal rules and principles. Article VII does not
contemplate resolution of a political disagreement between the Parties about whether to interpret
Article 11(7).

ii. The Treaty’s Context Confirms the Absence of a “Dispute”

Other provisions of the Treaty provide essential context for interpreting Article VII.
Article V states:

The Parties agree to consult promptly, on the request of either, to resolve any
disputes in connection with the Treaty, or to discuss any matter relating to the
interpretation or application of the Treaty.

Article V, in contrast to Article VII, thus provides a forum for the discussion of a wide range of
subjects, including “any matter relating to the interpretation or application of the Treaty.”
According to a leading English dictionary, a “matter” is “[a]n event, circumstance, or question,
etc., which is or may be an object of consideration or practical concern.”>* Unlike a “dispute,” a
“matter” need not arise out of assertions by the Parties of contrary claims or rights. Use of the
term “matter” in Article V thus establishes a broader scope for consultations between the Parties
than dispute resolution under Article VII. In other words, under Article V, the Parties agree to
consult and negotiate about any “matters,” i.e., any issues that might arise under the Treaty;
under Article VII, by contrast, the Parties are permitted to seek adjudication of only a limited
subset of those issues, namely “dispute[s] between the Parties concerning the interpretation or
application of the Treaty.” To the extent Ecuador’s claim is that the United States refused to
enter into negotiations with it to agree on the meaning of Article 11(7), it is Article V and not
Article VII that provides the mechanism for raising that complaint. But Ecuador never invoked
Article V.

Avrticle VII must also be read in the context of Article VI, under which investors of one
Party may (1) initiate arbitration against the other Party with respect to “investment disputes”
concerning treatment allegedly inconsistent with obligations under the BIT, and (2) obtain a final
and binding award. Article VI sets out the jurisdictional and procedural requirements by which
each Party consents to allow investors of the other Party to submit to arbitration claims against it
for alleged violations of the BIT’s substantive obligations.

This provision is central to the operation of the BIT and serves as a separate, principal
mechanism by which the Parties have authorized arbitral tribunals to resolve actual disputes that
investors have brought directly against the host Party. Article VI contemplates annulment or set-
aside proceedings under the applicable arbitration rules and law, consistent with any relevant
treaty on the enforcement of arbitral awards, as the exclusive means for challenging awards
rendered by investor-State tribunals. This confirms that a State-to-State tribunal constituted

°2 1 SHORTER OXFORD ENGLISH DICTIONARY 709 (5th ed. 2002) [R-109].
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under Article VII has no appellate jurisdiction over such awards. As Professor Reisman notes,
Articles VI and VII create two distinct tracks of arbitration that “assign[] a different range of
disputes exclusively to each of the tracks.”

iii. The Treaty’s Object and Purpose Further Confirms the Absence of a

“Dispute”

The limited scope of Article VI is further confirmed by the Treaty’s object and purpose,
which first and foremost is “the encouragement and reciprocal protection of investment.”
Although Article VI serves as the main avenue for resolving disputes concerning a Party’s failure
to comply with its obligations under the Treaty,® Article VIl remains a residual procedural
mechanism for ensuring Party compliance with the Treaty in limited circumstances. Article VI
may be invoked, for example, to resolve a dispute over a Party’s non-payment of an investor-
State arbitration award in violation of Article VI(6) of the Treaty. It may not be invoked, by
contrast, to exercise any form of advisory, appellate or referral jurisdiction, given the express
limitations on the Tribunal’s contentious jurisdiction.

The ordinary meaning of Article VII, read in context and in light of the Treaty’s object
and purpose, thus confirms that this Tribunal has jurisdiction only to adjudicate a (1) concrete
case alleging a violation of the Treaty by one Party that is (2) positively opposed by the other
Party. Ecuador has failed to satisfy either requirement. To find otherwise would contravene the
longstanding rule that treaty parties are bound by a compromissory clause, like the one in Article
V11, “only within the limits of what can be clearly and unequivocally found in [its] provisions.”®?

2. A “Dispute” Requires a “Concrete Case” Alleging a Treaty Violation

Ecuador cannot bring an international claim under the contentious jurisdiction of Article
VII, because it cannot establish (and has not alleged) the existence of a “dispute” concerning the
United States’ failure to comply with the Treaty. There must be, in other words, an actual
controversy before the Tribunal concerning a Party’s alleged breach of the Treaty. A “dispute”
must be concrete in the sense that one Party claims that the other Party’s act or omission has
violated its legal rights, thereby warranting judicial relief capable of affecting the Parties’ rights
and obligations.

This requirement of a “concrete case” concerning an alleged treaty violation has been
recognized by nearly every form of international dispute-settlement tribunal, from investor-State
to State-to-State tribunals, to protect States “from international litigation that is unnecessary,
premature, inadequately motivated, or merely specious.”

Ecuador’s request is so extraordinary, in fact, that the United States was able to identify
only one case that has squarely addressed the question before this tribunal — the Anglo-Italian
Conciliation Commission’s 1954 decision in the Dual Nationality Cases — and that tribunal

60 See KENNETH J. VANDEVELDE, U.S. INTERNATIONAL INVESTMENT AGREEMENTS 24-30 (2009) [R-11].

62 See Arbitral Decision Rendered in Conformity with the Special Agreement Concluded on December 17, 1939,
Between the Kingdom of Sweden and the United States of America Relating to the Arbitration of a Difference
Concerning the Swedish Motor Ships Kronprins Gustaf Adolf and Pacific, reprinted in 26 AM. J. INT’L L. 834, 846
(1932) [R-41]. See also Ambatielos Case (Greece v. U.K.), 1952 I.C.J. 27, 39 (Preliminary Question of July 1)
(expressing “no doubt that in the absence of a clear agreement between the Parties [regarding their consent to be
bound], the Court has no jurisdiction to go into all the merits[.]” [R-42]); Interpretation of Peace Treaties (Second
Phase), 1950 1.C.J. 221, 227 (Advisory Opinion of July 18) (noting that agreements to arbitrate between States
“must be strictly construed and can be applied only in the case expressly provided for therein”) [R-43].
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determined that it lacked jurisdiction.® Interpreting a compromissory clause with virtually
identical operative language as the one at issue here, the Commission was confronted with a
request by the United Kingdom to interpret the meaning of a provision of the underlying peace
treaty related to its scope of coverage, outside the context of a concrete case. The Commission
concluded that it could never address such legal questions in the abstract, lest it improperly
engage in judicial lawmaking. The Commission therefore rejected the United Kingdom’s
request for an “authoritative” interpretation, concluding:

An interpretation according to which the Commission would also have the faculty

to interpret the [Treaty] in an abstract and general manner, with obligatory effect

for all future cases, would run the risk, because it is abusive, of ending in a

judgement blemished by excess of power (it would create rules of law, which is

not a jurisdictional function, but a legislative function), a very serious position in

ourcase. ...
If this Tribunal were to address Ecuador’s question regarding the meaning of Article 11(7) in the
abstract, contrary to the requirements of Article VII, it would similarly exceed the boundaries of
its judicial function and thrust this Tribunal into general lawmaking under the Treaty.

The International Court of Justice has emphasized the importance of a concrete case for
establishing its contentious jurisdiction. ...

The same “concreteness” concept is found in the World Trade Organization’s dispute
settlement system ...

Investor-State tribunals similarly condition their jurisdiction on a finding of an actual
controversy in a concrete case. ...

The United States has long expressed views consistent with this unbroken jurisprudence.

Ecuador itself has recognized that jurisdiction under the Treaty is premised on the
existence of an actual controversy. Contrary to the position it now takes here, Ecuador argued to
the Chevron tribunal that “simply making an arbitration demand stating that a dispute exists is
insufficient to invoke the BIT.” Ecuador cannot have it both ways...

In this case, Ecuador has failed to establish the existence of a concrete case, as required
under Article VII. By its own admission, Ecuador makes no allegation that the United States has
failed to comply with the Treaty. Ecuador has stated unequivocally:

Ecuador has not accused the United States of any wrongdoing. It does not accuse the
United States of violating any of its international obligations. It does not seek
compensation from the United States. It does not seek an order against the United States.

Instead, Ecuador asks this Tribunal an entirely open-ended question, not connected to any
concrete facts: “What precisely are Ecuador’s obligations under Article 11(7), obligations which
it did not understand it was assuming when it signed the BIT with the United States?” Ecuador
points not to an actual dispute with the United States, but to a need for guidance in its domestic
implementation of the Treaty. According to Ecuador, the Tribunal’s interpretation of the Treaty
will resolve such open questions as:

e “How is Ecuador to organize its court system to avoid violating its obligations under

Article 11(7)?”

% Cases of Dual Nationality, XIV UN RepS. INT’L ARB. AWARDS 27 [R-30].
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e “[D]oes Ecuador have to double the number of its judges?”
e “Does it have to survey all civil cases involving foreign nationals and monitor their
progress in court?”
e “How aggressively must it act to speed up cases and by what means?”
e “What measure is it required to adopt . . . under Article 11(7) that Ecuador never intended
to assume or understood that it was undertaking when it entered the BIT?”
The questions Ecuador has put to this Tribunal provide the strongest justification for why the
“concrete case” requirement is essential. These questions do not lend themselves to definitive
and binding resolution, but rather to an advisory opinion. This Tribunal is not a general advisor
to Ecuador on such questions as how many judges it should have or what it should do to increase
the speed of adjudication within its domestic judicial system. In view of the complete lack of
any alleged breach or other wrongdoing by the United States, this Tribunal should decline
Ecuador’s invitation to engage in judicial lawmaking, and dismiss Ecuador’s request.
3. Because the United States Has Not Positively Opposed any Allegation of Treaty
Violation, There Is No “Dispute” Between the Parties

To establish the existence of a “dispute,” Ecuador must prove that the Parties are in
“positive opposition” to one another in a concrete case involving a breach of the Treaty. Even if
Ecuador had claimed that the United States had violated its obligations under the Treaty,
Ecuador still could not establish a “dispute,” as it could not establish that the Parties are in
“positive opposition” over any such claim. It takes two parties to make a treaty, and two parties
in disagreement over its interpretation or application to create a dispute.

Ecuador acknowledges that the United States did not affirmatively oppose Ecuador’s
unilateral interpretation of Article 11(7) of the Treaty. Ecuador nonetheless claims that the
United States put itself in positive opposition through its silence. Ecuador is mistaken. Silence
alone cannot establish positive opposition. It is only when a party’s actions make it obvious that
its views are positively opposed to another party’s views that silence might allow an objective
determination of positive opposition. Ecuador itself concedes that the United States has taken no
action whatsoever, and thus has created no positive opposition.

The definition of positive opposition is well established in international jurisprudence: it
is a conflict of legal views or interests between two parties.”” To find positive opposition, a
tribunal must make an “objective determination” that “the claim of one party is positively
opposed by the other.”®® In most cases, parties put themselves in positive opposition by
expressing conflicting views over an alleged breach of a treaty. In two cases, as discussed
below, the ICJ found manifest positive opposition in the actions of a party, because those actions
clearly showed that it had taken an opposing view with respect to an alleged breach of that
party’s obligations. In all cases, both parties need to have taken positions on the underlying

" Mavrommatis Palestine Concessions (Greece v. U.K.), 1924 P.C.1.J. (ser. A) No. 2 (Judgment of Aug. 30) [R-4];
East Timor (Portugal v. Australia) 1995 1.C.J. 90, 99-100 (Judgment of June 30) (recognizing that a dispute can be
between parties as well as persons) [R-55]. See also Tomuschat Opinion 6.

% Interpretation of Peace Treaties (First Phase), 1950 1.C.J. 65, 74 (Advisory Opinion of Mar. 30) [R-6]; South
West Africa (Ethiopia v. South Africa; Liberia v. South Africa), 1962 1.C.J. at 328 [R-5]. See also East Timor
(Portugal v. Australia), 1995 1.C.J. 90, 100 (Judgment of June 30) [R-55]; Questions of Interpretation and
Application of the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United States), 1998 I.C.J. 115, 122-23 (Judgment on Preliminary Objections of Feb. 27) [R-56];
Certain Property (Liechtenstein v. Germany), 2005 I.C.J. 6, 18 (Judgment on Preliminary Objections of February
10) [R-7].
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matter, expressly or impliedly, and those positions must contradict one another. One party
cannot force another into positive opposition; nor can one party unilaterally create a dispute.

I. “Positive Opposition” Requires that Parties Take Contradictory Positions on

Obligations at Issue in a Concrete Case

Although Ecuador asserts that “[t]he existence of a dispute can be established by a
Party’s conduct alone, including its silence,” the very cases Ecuador cites to support that
assertion — Georgia v. Russia, Cameroon v. Nigeria, and UN Headquarters — demonstrate
precisely the opposite. In each case, one party had claimed that the other had breached
international law obligations owed to that party — a serious allegation calling for a response.
This case, by contrast, involves no claim of breach of the treaty by the United States implicating
the interpretation or application of Article 11(7) and, hence, no requirement to respond to
Ecuador’s request to confirm its interpretation.

* * * *

ii. Ecuador Cannot Create Positive Opposition Where None Exists

Ecuador cannot unilaterally create “positive opposition” in order to manufacture
jurisdiction before this Tribunal. Positive opposition requires an objective determination by this
Tribunal that one Party’s claims of a Treaty breach are refuted by the other Party.*** It is the
stated positions and actions of the parties related to an alleged breach of international law — not a
unilateral ultimatum — that can place the parties in positive opposition.

Ecuador claims that the State Department Legal Adviser stated that the United States
“will not rule” on Ecuador’s request that it agree to Ecuador’s interpretation of Article 11(7).
Even if that were true, however, it would not create positive opposition over the interpretation of
Article 11(7). In fact, Ecuador concedes that “the U.S. never informed Ecuador that it agreed with
Ecuador’s interpretation of Article 11(7) or, for that matter, that it disagreed with Ecuador’s
interpretation.” Ecuador cannot show that the United States contradicted a claim of treaty
violation by Ecuador in diplomatic or public statements, and thus no objective assessment of this
statement could lead to the conclusion that the Parties were in positive opposition.

* * * *

Here, ... even by Ecuador’s account, the Legal Adviser reportedly stated that the United
States would not “rule” on Ecuador’s request — not that it disagreed with Ecuador’s interpretation
of Article 11(7). The United States, therefore, has not refuted any alleged violation of an
obligation under international law, unlike the situation in all cases cited by Ecuador. Ecuador
thus cannot demonstrate that the Legal Adviser’s statement evidenced positive opposition
between the Parties.

* * * *

B. The United States Does Not Owe Ecuador an Obligation to Respond to, Let Alone
Confirm, Ecuador’s Unilateral Interpretation of the Treaty
Because there is no “dispute between the Parties concerning the interpretation or
application of the Treaty,” Ecuador seeks to manufacture a dispute by citing to general principles

11 Interpretation of Peace Treaties (First Phase), 1950 I.C.J. at p. 74 [R-6]; South West Africa (Ethiopia v. South
Africa; Liberia v. South Africa), 1962 1.C.J. at p. 328 [R-5].
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of international law. In particular, Ecuador alleges that the principle of “good faith” — the key
international legal principle underlying pacta sunt servanda — obligated the United States to
confirm Ecuador’s unilateral interpretation of Article 11(7). Ecuador’s theory is fundamentally
flawed for two reasons.

1. Ecuador Cannot Unilaterally Require the United States to Respond to its

Demand for Confirmation of its Interpretation

Ecuador cannot, by fiat, impose an obligation on the United States to respond to its
request. Although a State may bind itself under international law by a unilateral act, it may not
bind another by that act.**® Were it otherwise, one party could force another to create treaty
mechanisms and obligations to which it did not consent. If accepted here, Professor Tomuschat
cautions, Ecuador could “bring into being a specific mechanism not provided for by the treaty
itself” and instead allow Ecuador, “at any time, whenever considered necessary and appropriate
by it, [to] call upon the United States to pronounce itself on the proper interpretation of any
provision of the BIT.”

This unbounded power that Ecuador asserts is inconsistent with any notion of mutuality
upon which a State’s entering into a treaty presumes. Professor Tomuschat observes:

[Ecuador] does not even contend that its alleged power to require such an

authoritative interpretation is limited by any objective criteria. It simply wishes to

be able to proceed with its wishes for clarification at its own volition, irrespective

of any act of the United States that would have taken a position to the contrary.

Under its logic, it would be able to draw the United States into an arbitral

proceeding according to its own political determinations, without any regard for

the actual practice shown or supported by the United States.

Ecuador’s action is not authorized by any provision of the Treaty, any applicable general
principle of law, or any established practice of states. It is unprecedented and cannot be the
grounds on which this Tribunal can find jurisdiction under Article VI,

2. Nothing in the Treaty Obligates the United States to Respond to Ecuador’s

Demand for Confirmation of its Interpretation

The text of the BIT, which is the Parties’ authentic expression of their mutual intent and
understanding, contains no provision obligating the United States to interpret the Treaty beyond
the four corners of the text itself. As Professor Tomuschat notes, “[t]he BIT does not provide for
such an obligation,” and no such obligation can be read into the Treaty.

The only provision in the Treaty under which the United States has committed to engage
regarding the meaning of its provisions is Article V, on consultations. Article V states that the
United States and Ecuador “agree to consult promptly . . . to discuss any matter relating to the
interpretation or application of the Treaty.” As Professor Tomuschat has opined, this would have
been the proper avenue to see if the Parties could agree to a mutually acceptable interpretive
statement.

Even had the United States “promptly” agreed to “consult” and “discuss” any “matter
relating to the interpretation or application of the Treaty,” upon a request from Ecuador, nothing
in Article V would have obligated the United States to respond to Ecuador’s demand to confirm
its interpretive statement. As Oppenheim’s observes, “[w]hile consultations must be undertaken

123 See Nuclear Tests (Australia v. France), Judgment, 1974 1.C.J. Rep. 253 (Dec. 20) [R-59]; Nuclear Tests (France
v. New Zealand), 1974 1.C.J. 457 (Judgment of Dec. 20) [R-60].
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in good faith, they do not give to any of the states involved a right to have its views accepted by
the others or to stop them acting in whatever way they propose.”*?*

I. “Good Faith” Cannot Expand a Party’s Obligations Under a Treaty

Ecuador argues that principles of good faith and pacta sunt servanda obligate the United
States to respond to its demand for an interpretation. But this argument fails for two reasons.
First, it is well established in international law that “[t]he principle of good faith is . . . one of the
basic principles governing the creation and performance of legal obligations,” but “it is not in
itself a source of obligation where none would otherwise exist.”*** In other words, any
obligation to respond must be found in the Treaty. Absent a specific treaty obligation, a State
“may not justifiably rely upon the principle of good faith” to support a claim.*** Here, the Treaty
contains no obligation that the United States has failed to carry out in good faith. Ecuador
cannot rely on the principle of good faith to create an international obligation where none exists.

The principle of “good faith,” moreover, applies to both parties to an agreement; it cannot
be construed to require one State to agree or disagree with any position proffered by the other.
Ecuador, moreover, has an obligation to comport itself in accordance with the principle of good
faith. It is hard to find evidence of such good faith, however, in Ecuador’s decision to invoke
Acrticle VII for purposes of this arbitration just months after having successfully petitioned its
own court to declare that provision unconstitutional. Once again, Ecuador cannot have it both
ways; if it did not intend to be bound by Article VI, or if it genuinely believed that that
provision violated its own domestic constitutional law, it should not have sought to convene this
Tribunal.

Second, Ecuador cannot rely on pacta sunt servanda to forge an obligation requiring the
United States to interpret the Treaty to prevent “any misinterpretation and misapplication” of the
BIT “that results in harm” to Ecuador. It is of course true that “[e]very treaty in force is binding
upon the parties to it and must be performed by them in good faith.”**> But again, Ecuador can
point to no obligation that the United States has failed to perform or acted in bad faith. Nor can
Ecuador allege that the lack of a response by the United States somehow prevents Ecuador from
performing under the BIT.

ii. General International Law Does Not Require a State to Respond to an

Interpretative Declaration

Aside from pacta sunt servanda, Ecuador has not proffered any international law
principle that supports its assertion that the United States must confirm its unilateral statement of
interpretation. The reason is simple: there is no such rule. Ecuador cannot make up for the
absence of any obligation here on the United States by framing its demand as a request for an
interpretation. In essence what Ecuador has presented in its diplomatic note is akin to a
unilateral interpretative declaration, coupled with a demand that another State accept it. But as
Professor McRae has observed, “[t]here is no duty to respond to [such a unilateral] declaration

129 OPPENHEIM’S INTERNATIONAL LAW at § 573 (recognizing that States in negotiations, even when they are
obligated to negotiate, “are under no legal obligation to reach agreement.”) [R-83].

31 Border and Transborder Armed Actions Case (Nicaragua v. Honduras), 1988 1.C.J. 69, 105 (Judgment on
Jurisdiction and Admissibility of Dec. 20) (emphasis added) [R-62]. See also Tomuschat Opinion { 15 (stating that
ancillary duties cannot “be derived from the principle of bona fides.”).

132 and and Maritime Boundary Case (Cameroon v. Nigeria), 1998 1.C.J. at § 39 [R-8].
1% \sienna Convention, art. 26 [R-15]. ...
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nor is the declaration a threat to or infringement of rights” of the other State.**® Unilateral
interpretative statements generally are “subjective; they express the views of the declaring State .
.. but do not deal with the legal effect of the treaty.”*** Nor are they are regulated by
international law.**® Accordingly, international law generally neither compels a State to respond
to a demand to agree to one State’s unilateral interpretation nor prohibits a State from remaining
silent when confronted with such a demand.**

iii. Treaty Practice Under BITs Does Not Support Ecuador’s Unprecedented
Actions in this Case

Ecuador’s effort to compel the United States, as a treaty partner, to issue an interpretation
is unprecedented in the operation of investment treaties over at least the past 50 years. Here, the
Tribunal should be guided by State practice and the common habitual pattern adopted under
previous treaties. There is no example we know of where a State Party has responded to another
Party’s demand for an interpretation because it believed it was under an obligation to do so. Nor
have we found a treaty that creates such an obligation.

Where the United States and its treaty partners have made express provision for States to
offer their unilateral views on the meaning of a provision of an investment treaty, they have
created a discretionary rather than a mandatory right. For example, in the context of NAFTA
Chapter Eleven, which sets forth each Party’s obligations toward the others’ investors, “a Party
may make submissions to a Tribunal on a question of interpretation of this Agreement.” The
United States’ more recent BITs and FTA investment chapters include similar provisions. Often
the NAFTA Parties have not expressed views, either jointly or individually, even when invited

38 D.M. McRae, The Legal Effect of Interpretative Declarations, 49 BRIT. Y.B. INT’L L. 155, 169 (1978)
(examining the legal effect of a unilateral interpretative declaration by one State in the context of the reaction of the
other State and concluding that they can indicate how a State construes its obligations) (internal quotations and
citation omitted) [R-84].

139 Bruno Simma, The Work of the International Law Commission at Its Fifty-First Session, 68 NoRDIC J. INT’L L.,
293, 319 (1999) (noting that “good practice would suggest that interpretative declarations only be made at certain
times, preferably as specified by treaty.”) (emphasis added) [R-85].

140 REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK OF ITS SIXTY-THIRD SESSION, Chapter VI,
Reservations to Treaties, Text of the Guide to Practice on the Reservation of Treaties, with Commentaries, 115,
Guideline 1.6.2, commentary 1, reprinted in Y.B. INT’L L. CoMM’N 2011 (“ILC Guide to Practice on Reservations
to Treaties”) (“The silence of the [ ] Vienna Conventions [on the Law of Treaties] extends a fortiori to interpretative
declarations made in respect of bilateral treaties: the Conventions do not mention interpretative declarations in
general and are quite cautious insofar as the rules applicable to bilateral treaties are concerned.”) [R-19]. The ICJ
has concluded that the lack of a prohibition against particular State conduct generally implies that such conduct is in
accord with general international law. See, e.g., Accordance with International Law of the Unilateral Declaration of
Independence in Respect of Kosovo (Advisory Opinion of July 22, 2010) 11 79-84 (holding that Kosovo’s
declaration of independence was “in accordance with international law” because “general international law contains
no applicable prohibition of declarations of independence”) [R-65]; Legality of the Threat or Use of Nuclear
Weapons, 1996 1.C.J. 226, 247 (Advisory Opinion of July 8) (“State practice shows that the illegality of the use of
certain weapons as such does not result from an absence of authorization but, on the contrary, is formulated in terms
of prohibition.”) [R-20].

141 See, e.g., ILC Guide to Practice on Reservations to Treaties, Guideline 1.6.2, commentary 6, 116 (An
interpretative declaration “may also be simply intended to inform the partner of the meaning and scope which the
author attributes to the provisions of the treaty without, however, seeking to impose that interpretation on the
partner, and in this case it is a ‘simple interpretative declaration,” which . . . can actually be made at any time™). ...
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by an investment tribunal to do so. Aside from U.S. practice, in the conduct of investor-State
arbitration, unilateral expressions of the meaning of a treaty by non-disputing States Parties are
exceedingly rare.

In the same way, where State practice exists, it confirms that States have the discretion,
not the obligation, to agree to interpret a treaty jointly. These voluntary joint interpretations —
“subsequent agreements,” as understood by Article 31(3)(a) of the Vienna Convention — can then
become part of the context in which the text of a treaty provision must be construed.

* * * *

In those instances where investment treaties expressly contemplate the issuance of
“authoritative” interpretations to clarify the meaning of a treaty, they expressly require the
Parties’ mutual agreement. The NAFTA Parties, for instance, have given the tripartite Free
Trade Commission the authority to issue authoritative, binding interpretations of Chapter Eleven,
leaving it to the Parties themselves to resolve questions of the meaning of the treaty’s obligations
if they choose to do so and can agree. Article 1131 of the NAFTA, which also is reflected in the
U.S. Model BIT and in recent U.S. free trade agreements, was an innovation when first
introduced. Such provisions remain the exception rather than the rule in international practice.

* * * *

C. WORLD TRADE ORGANIZATION

1. Dispute Settlement

U.S. submissions in WTO dispute settlement cases are available at www.ustr.qov/trade-
topics/enforcement/dispute-settlement-proceedings/wto-dispute-settlement. The following
discussion of a selection of WTO disputes involving the United States is drawn largely from
Chapter I, “World Trade Organization,” of the 2012 Annual Report of the President of the
United States on the Trade Agreements Program (“2012 Annual Report”), available at
www.ustr.qgov/about-us/press-office/reports-and-publications/2013/2013-tpa-2012-ar.
WTO legal texts referred to below are available at

www.wto.org/english/docs e/legal e/leqgal e.htm. As described below, the WTO Appellate
Body issued reports in six disputes in 2012 in which the United States was a party.

a. Disputes brought by the United States
(1) Disputes brought by the United States against China

(i) China—Measures Relating to the Exportation of Various Raw Materials (DS394)

As discussed in Digest 2009 at 423-24, and Digest 2011 at 371-72, the United States, along
with the European Union and Mexico, sought relief at the WTO regarding China’s export
restraints on certain raw materials (bauxite, coke, fluorspar, magnesium, manganese, silicon
metal, silicon carbide, yellow phosphorus, and zinc) that are inputs in the steel, aluminum,


http://www.ustr.gov/trade-topics/enforcement/dispute-settlement-proceedings/wto-dispute-settlement
http://www.ustr.gov/trade-topics/enforcement/dispute-settlement-proceedings/wto-dispute-settlement
http://www.ustr.gov/about-us/press-office/reports-and-publications/2013/2013-tpa-2012-ar
http://www.wto.org/english/docs_e/legal_e/legal_e.htm
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and chemical sectors. The panel established in the dispute issued its final report in 2011,
finding China’s restraints to constitute a breach of WTO rules.

On January 30, 2012, the Appellate Body affirmed the panel’s findings on all significant
claims. As described in the 2012 Annual Report (at p. 60):

In particular, the Appellate Body confirmed that: China may not seek to justify its
imposition of export duties as environmental or conservation measures; China failed to
demonstrate that certain of its export quotas were justified as measures for preventing
or relieving a critical shortage; and the Panel correctly made recommendations for
China to bring its measures into conformity with its WTO obligations. The Appellate
Body also found that the Panel erred in making findings related to licensing and
administration claims, declaring those findings moot and in its legal interpretation of
one element of the exception set forth in Article XX(g) of the GATT 1994.

The DSB adopted the Appellate Body report, and the panel report as modified by the
Appellate Body report, on February 22, 2012. The United States, the European Union,
Mexico, and China agreed that China would have until December 31, 2012, to comply
with the rulings and recommendations.

(ii) China — Countervailing and Anti-Dumping Duties on Grain Oriented Flat-rolled Electrical
Steel from the United States (DS414)

As discussed in Digest 2010 at 475-78, and Digest 2011 at 372, the United States requested
consultations with China and then requested the establishment of a panel relating to
China’s imposition of antidumping (“AD”) duties and countervailing duties (“CVD”) on
imports of grain oriented flat rolled electrical steel (“GOES”) from the United States. As
described in the 2012 Annual Report (at p. 61), the WTO dispute settlement process was
completed in 2012, with the panel issuing its report, the appellate body deciding the appeal,
and China announcing its intention to comply with the recommendations of the Dispute
Settlement Body (“DSB”):

In June 2012, the Panel issued its report, upholding U.S. claims that China had breached
a number of substantive and procedural obligations under the WTO Agreement in
imposing AD and CVD duties on GOES from the United States. The Panel found that
China initiated the countervailing duty investigation with respect to several alleged
programs based on insufficient evidence, failed to provide non-confidential summaries
of submissions containing confidential information, calculated the subsidy rates for U.S.
companies in a manner unsupported by the facts, calculated the “all others” subsidy
rate and dumping margin without a factual basis, failed to disclose essential facts and
failed to explain the calculation of the “all others” subsidy rate and dumping margin,
and made unsupported findings that U.S. exports caused injury to China’s domestic
industry.
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In July 2012, China filed a notice of appeal challenging certain aspects of the panel
report. The Appellate Body held a hearing in August 2012. In October 2012, the
Appellate Body issued its report, and rejected all of China’s claims on appeal.

In November 2012, the Dispute Settlement Body adopted the panel and Appellate
Body reports. The same month, China announced its intention to implement the DSB
recommendations and rulings in the dispute, and stated that it would need a reasonable
period of time in which to do so.

China — Certain Measures Affecting Electronic Payment Services (DS413)

A panel was established in 2011 to hear the dispute brought by the United States
concerning certain restrictions and requirements maintained by China pertaining to
electronic payment services (“EPS”) for payment card transactions and the suppliers of
those services. See Digest 2011 at 372. The panel issued its report on May 25, 2012, finding
in favor of the United States on significant issues. China did not appeal any of the panel’s
findings. The panel’s report was adopted by the DSB and China agreed to implement the
DSB’s recommendations and rulings by July 31, 2013.

Dispute brought by the United States against the European Union: Measures Affecting Trade
in Large Civil Aircraft (DS316)

As discussed in Digest 2011 at 373, in 2011, the United States requested consultations
regarding the EU’s notification of compliance with the DSB ruling in this long-standing
dispute and also requested authorization from the DSB to impose countermeasures. The
United States and the EU held consultations on January 13, 2012, but failed to reach
agreement. On March 30, 2012, the United States requested that the DSB refer the matter
to the original panel pursuant to Article 21.5 of the DSU. In April 2012, the DSB referred the
matter to a compliance panel that included the members of the original panel. Also in
January 2012, the United States and the EU agreed that arbitration be suspended regarding
the suspension of concessions requested by the United States pending the conclusion of the
compliance proceeding.

Disputes brought against the United States

United States—Measures Concerning the Importation, Marketing, and Sale of Tuna and
Tuna Products (DS381)

In January 2012, both Mexico and the United States notified the DSB of their appeals of
certain aspects of the report issued in 2011 by the WTO panel established to examine
measures concerning the importation, marketing, and sale of tuna products in the United
States. For background on this dispute, including a summary of the panel report issued in
2011, see Digest 2011 at 375-76. As summarized in the 2012 Annual Report (at pp. 91-92),
the Appellate Body circulated its report on May 16, 2012, which:
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e upheld the panel’s finding that the measure at issue is a technical regulation;

e reversed the panel’s finding that the U.S. measure is not inconsistent with the
national treatment provisions of Article 2.1 of the TBT Agreement;

e reversed the panel’s finding that the measure at issue is more trade restrictive
than necessary and therefore inconsistent with Article 2.2 of the TBT Agreement;
and

e reversed the panel’s finding that the AIDCP is a relevant international standard
within the meaning of Article 2.4 of the TBT Agreement.

On June 13, 2012, the DSB adopted the Appellate Body report, and the panel report as
modified by the Appellate Body report. On September 17, 2012, the United States and
Mexico notified the DSB that they agreed that the United States would implement the
recommendations and rulings of the DSB no later than July 13, 2013.

(2) United States — Certain Country of Origin Labeling (COOL) Requirements (Canada) (DS384)
and (Mexico) (DS386)

As discussed in Digest 2011 at 376-77, the panel issued its report in 2011 on disputes
brought separately by Canada and Mexico challenging U.S. country of origin labeling
(“COO0L”) requirements. In 2012, the United States, Mexico, and Canada each appealed
certain findings by the panel. The 2012 Annual Report (at pp. 94-95) summarizes the
conclusions of the Appellate Body:

The Appellate Body agreed with the United States that the panel’s Article 2.2 analysis
was insufficient. Moreover, the Appellate Body found that, due to the absence of
relevant factual findings by the panel and the lack of sufficient undisputed facts on the
record, the Appellate Body was unable to complete the analysis under Article 2.2, and
Canada’s claim must fail.

With regard to Article 2.1, the Appellate Body upheld the panel’s finding that the
COOL measure was inconsistent with the national treatment obligation, albeit with
different reasoning. The Appellate Body first upheld the panel’s finding that COOL
measure has a disparate impact on Canadian and Mexican livestock. However, the
Appellate Body reasoned that the analysis could not end there but that the panel should
have analyzed whether the detrimental impact stemmed exclusively from a legitimate
regulatory distinction. The Appellate Body found that the COOL measure did not as it
imposes costs that are disproportionate to the information conveyed by the labels.
Having upheld the panel’s Article 2.1 finding, the Appellate body found it unnecessary to
make findings on Mexico’s and Canada’s appeals under Articles Il1:4 and XXIlI:1(b) of the
GATT 1994.

On December 4, 2012, a WTO arbitrator determined that the reasonable period of
time (“RPT”) for the United States to comply with the DSB recommendations and rulings
is 10 months, meaning that the RPT ends on May 23, 2013.
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(3) United States — Measures Affecting Trade in Large Civil Aircraft; Recourse to Article 21.5 of
the DSU (DS353)

On March 12, 2012, the Appellate Body issued its report in the dispute regarding alleged
subsidies to large civil aircraft, which was initiated by the European Union in 2004. The
excerpt below from the 2012 Annual Report (at pp. 88-90) summarizes the findings of the
Appellate Body and other developments in the case in 2012.

On March 12, 2012, the Appellate Body circulated its report with the following
findings:

The panel erred in its analysis of whether NASA and DoD research funding was a
subsidy. However, the Appellate Body affirmed the panel’s subsidy finding with regard
to NASA research funding and DoD research funding through assistance instruments on
other grounds. The Appellate Body declared the panel’s findings with regard to DoD
procurement contracts moot, but made no further findings.

The panel correctly found that NASA and DoD rules regarding the allocation of patent
rights were not, on their face, specific subsidies. The Appellate Body found that [the]
panel should have addressed the EU allegations of de facto specificity, but was unable to
complete the panel’s analysis of this issue.

The panel correctly found that Washington state tax measures and industrial revenue
bonds issued by the city of Wichita were subsidies.

The panel erred in concluding that the WTO Dispute Settlement Body was not obligated
to initiate information-gathering procedures requested by the EU, but this error did not
require any modification in the panel’s ultimate findings.

The panel correctly concluded that NASA research funding and DoD funding of research
through assistance instruments caused adverse effects to Airbus.

The panel erred in analyzing the effects of the Wichita industrial revenue bonds
separately from other tax measures. The Appellate Body grouped the Wichita measure
with the other tax benefits.

The panel erred in concluding that Washington state tax benefits, in tandem with
FSC/ETI tax benefits, caused lost sales, lost market share, and price depression of the
Airbus A320 and A340 product lines. The Appellate Body found that the evidence before
it justified a finding of lost sales only in two instances, involving 50 A320 airplanes.

On March 23, 2012, the DSB adopted its recommendations and rulings in this dispute. At

the following DSB meeting, on April 13, 2012, the United States informed the DSB of its
intention to implement the recommendations and rulings of the DSB in connection with this
matter. On September 23, 2012, the United States notified the DSB that it has brought the
challenged measures into compliance with the recommendations and rulings of the DSB.

On September 25, 2012, the EU requested consultations regarding the U.S. notification.

The United States and the EU held consultations on October 10, 2012. On October 11, 2012, the
EU requested that the DSB refer the matter to the original panel pursuant to Article 21.5 of the
DSU. The DSB did so at a meeting held on October 23, 2012. On October 30, 2012, the
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compliance panel was composed with the members of the original panel: Mr. Crawford Falconer,
Chair; and Mr. Francisco Orrego Vicufia and Mr. Virachai Plasai, Members.

On September 27, 2012, the EU requested authorization from the DSB to impose
countermeasures. On October 22, 2012, the United States objected to the level of suspension of
concessions requested by the EU, and the matter was referred to arbitration pursuant to Article
22.6 of the DSU. On November 27, 2012, the United States and the EU each requested that the
arbitration be suspended pending the conclusion of the compliance proceeding.

* * * *

(4) United States—Clove Cigarettes (DS 406)

The Appellate Body also issued a decision in a dispute initiated by Indonesia in 2010 relating
to the regulations in the U.S. that ban the sale of clove cigarettes. The 2012 Annual Report
(at pp. 96-97) summarizes the findings of the Appellate Body:

The United States appealed the Panel Report’s finding with respect to Article 2.1 of the
TBT Agreement in January 2012, and a hearing was held in February. The WTO Appellate
Body report affirmed the Panel Report’s finding that the U.S. measure is inconsistent
with Article 2.1 of the TBT Agreement.

With respect to Indonesia’s claims concerning the U.S. process for adopting the ban,
the Panel found in favor of the United States on all of these claims, with two exceptions.
The Panel found that the United States should have notified the ban to the WTO prior to
it becoming U.S. law and should have waited six months until enforcing the ban instead
of the three months the law provided for. The United States appealed the latter finding,
and the Appellate Body affirmed the Panel’s finding.

The DSB adopted the Appellate Body and Panel Reports on April 24, 2012. At the
following DSB meeting on May 24, 2012, the United States notified the DSB of its
intention to implement the recommendations and rulings of the DSB. The United States
and Indonesia agreed that the reasonable period of time for the United States to
implement the recommendations and rulings of the DSB would end on July 24, 2013.

(5) Zeroing

As discussed in Digest 2010 at 487-90, and Digest 2011 at 377, the United States has taken
steps to comply with findings adopted by the DSB in several disputes challenging the U.S.
practice of “zeroing” in antidumping administrative reviews. In 2012, the United States
resolved the “zeroing” disputes brought by the European Union and Japan. As part of this
resolution, the U.S. Department of Commerce published in the Federal Register on February
14, 2012 its final modification to its methodology. 77 Fed. Reg. 8101 (Feb. 14, 2012). As a
result of the resolution of the disputes, the EU and Japan withdrew their requests for
further proceedings and the arbitrations on the level of suspensions concluded without the
issuance of reports.
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2. Russia: WTO Accession and Extending Normal Trade Relations

The Wall Street Journal published an op-ed by Secretary Clinton on June 20, 2012 in which
she urged Congress to respond to Russia’s accession to the WTO by terminating the
application of the Jackson-Vanik Amendment and extend “permanent normal trading
relations” to Russia. Secretary Clinton’s piece is excerpted below and is also available at
www.state.qov/r/pa/pbrs/ps/2012/06/193480.htm. On December 6, 2012 the U.S. Senate
passed a bill to terminate the application of Jackson-Vanik to both Russia and Moldova. See
State Department press statement, available at
www.state.qov/r/pa/prs/ps/2012/12/201640.htm. The House of Representatives had
passed a bill to do likewise on November 16, 2012.

President Obama issued a proclamation extending normal trade relations treatment to
Russia and Moldova on December 20, 2012. Daily Comp. Pres. Docs. 2012 DCPD No. 00960,
pp. 1-2 (Dec. 20, 2012).

Later this summer, Russia will join the World Trade Organization (WTQO) in the culmination of a
process that began nearly two decades ago. This is good news for American companies and
workers, because it will improve our access to one of the world’s fastest-growing markets and
support new jobs here at home.

U.S.-Russian bilateral trade isn’t reaching anything close to its full potential today. While
that trade has increased over the past few years, America’s exports to Russia still represent less
than 1% of our global exports. Given the potential for expanding these links, Russia’s WTO
membership will be a net benefit for our economy.

But there is one obstacle standing in the way. American businesses won’t be able to take
advantage of this new market opening unless Congress terminates the application of the Jackson-
Vanik Amendment and extends “permanent normal trading relations” (PNTR) to Russia.

Jackson-Vanik, which restricts U.S. trade with countries that limit their people’s
emigration rights, was adopted by Congress in the early 1970s to help thousands of Jews leave
the Soviet Union. It long ago achieved this historic purpose.

Now it’s time to set it aside. Four decades after the adoption of this amendment, a vote to
extend permanent normal trading relations to Russia will be a vote to create jobs in America.
Until then, Russia’s markets will open and our competitors will benefit, but U.S. companies will
be disadvantaged.

Extending permanent normal trading relations isn’t a gift to Russia. It is a smart, strategic
investment in one of the fastest growing markets for U.S. goods and services. It’s also an
investment in the more open and prosperous Russia that we want to see develop.

As the demonstrations across Russia over the past six months make clear, the country’s
middle class is demanding a more transparent and accountable government, a more modern
political system, and a diversified economy. We should support these Russian efforts.

When Russia joins the WTO, it will be required—for the first time ever—to establish
predictable tariff rates, ensure transparency in the publication and enactment of laws, and adhere
to an enforceable mechanism for resolving disputes. If we extend permanent normal trading
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relations to Russia, we’ll be able to use the WTQO’s tools to hold it accountable for meeting these
obligations.

The Obama administration is under no illusions about the challenges that lie ahead. WTO
membership alone will not suddenly create the kind of change being sought by the Russian
people. But it is in our long-term strategic interest to collaborate with Russia in areas where our
interests overlap.

Already our work together over the past three years has produced real results, including
the New Start Treaty to reduce strategic nuclear weapons, an agreement on civilian nuclear
cooperation, military transit arrangements to support our efforts in Afghanistan, and cooperation
on Iran sanctions. With permanent normal trading relations, we would add expanded trade to the
list.

To be sure, we have real differences with Russia. We disagree fundamentally about the
situation in Georgia. On Syria, we are urging Russia to push Bashar al-Assad to implement
former U.N. Secretary-General Kofi Annan’s six-point plan, end the violence, and work with the
international community in promoting a transition.

In addition, President Obama and | have clearly expressed our serious concerns about
human rights in Russia. And we have taken steps to address these challenges, including support
for programs that promote human rights, rule of law, and civil society there. We have
strengthened ties between nongovernmental organizations in both countries, from political
activists to groups working for women’s rights. Following the tragic death of Sergei Magnitsky,
a lawyer who blew the whistle on official corruption, we imposed restrictions to ensure that no
one implicated in this crime can travel to the United States. We are continuing to work with
Congress on addressing these issues.

Some argue that continuing to apply Jackson-Vanik to Russia would give us some
leverage in these areas of disagreement. We disagree—and so do leaders of Russia’s political
opposition. They have called on the U.S. to terminate Jackson-Vanik, despite their concerns
about human rights and the Magnitsky case. In fact, retaining Jackson-Vanik only fuels more
anti-American sentiment in Russia.

Russia’s membership in the WTO will soon be a fact of life. Failing to extend permanent
normal trading relations will not penalize Russia, nor will it provide a lever with which to change
Moscow’s behavior. It will only hurt American workers and American companies. By extending
those trading relations, we can create new markets for our people and support the political and
economic changes that Russia’s people are demanding. These reforms will ultimately make
Russia a more just and open society as well as a better partner over the long term for the U.S.

* * * *

3. Other WTO Developments

On December 10, 2012, the General Council of the WTO approved Tajikistan’s accession.
See www.wto.org/english/news e/news12 e/acc tjk 10decl2 e.htm. Tajikistan applied for
membership in 2001. Tajikistan was on track to become the 159" member of the WTO upon
compl*etion of its domestic ratification process within the time frame prescribed by the
WTO.

" Editor’s note: Tajikistan became the 159™ member of the WTO on March 1, 2013.
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D. INVESTMENT TREATIES AND AGREEMENTS

1. Revised 2012 Model Bilateral Investment Treaty

On April 20, 2012, the U.S. Department of State and the Office of the U.S. Trade
Representative announced the conclusion of the Obama Administration’s review of the U.S.
model bilateral investment treaty (“BIT”) and the release of the revised 2012 model BIT. The
2012 model BIT is available at www.state.qgov/e/eb/ifd/bit/index.htm. An April 20, 2012
State Department media note, available at
www.state.qov/r/pa/prs/ps/2012/04/188198.htm, summarizes the changes made in the
2012 model BIT:

Like the predecessor 2004 model BIT, the 2012 model BIT continues to provide strong
investor protections and preserve the government’s ability to regulate in the public
interest. The Administration made several important changes to the BIT text so as to
enhance transparency and public participation; sharpen the disciplines that address
preferential treatment to state-owned enterprises, including the distortions created by
certain indigenous innovation policies; and strengthen protections relating to labor and
the environment.

The April 20 media note also provides background on the use of the U.S. model BIT:

A BIT is an international agreement that provides binding legal rules regarding one
country’s treatment of investors from another country. The United States negotiates
BITs on the basis of a high-standard “model” text that provides investors with improved
market access; protection from discriminatory, expropriatory, or otherwise harmful
government treatment; and a mechanism to pursue binding international arbitration for
breaches of the treaty. High-standard BITs, such as those based on the U.S. model,
improve investment climates, promote market-based economic reform, and strengthen
the rule of law. The United States has more than 40 BITs in force with countries around
the world, and the investment chapters of U.S. free trade agreements (FTAs) contain
substantially similar rules and protections. USTR and the Department of State co-lead
the U.S. BIT program.

2. Termination of the BIT with Bolivia

Effective June 10, 2012, the Treaty Between the Government of the

United States of America and the Government of the Republic of Bolivia

Concerning the Encouragement and Reciprocal Protection of Investment (“bilateral
investment treaty” or “BIT”) ceased to have effect. 77 Fed. Reg. 30,584 (May 23, 2012). The
Government of Bolivia provided notice of termination pursuant to the BIT on June 10, 2011.
According to the BIT’s terms, termination takes effect one year from the date of such
notice. The BIT will continue to apply for another 10 years to covered investments existing
at the time of termination. The BIT was signed in Santiago, Chile on April 17, 1998, and
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entered into force on June 6, 2001. The BIT provided protections to cross-border
investment between the two countries and the option to resolve investment disputes
through international arbitration.

3. U.S.-EU Statement on Shared Principles for International Investment

On April 10, 2012, the United States and the EU announced their development of Shared
Principles for International Investment. These principles are available at
www.ustr.gov/webfm send/3337. A joint statement issued by the State Department and
the U.S. Trade Representative, available at
www.state.qov/r/pa/prs/ps/2012/04/187645.htm, describes the principles:

U.S. Cabinet-level principals and EU commissioners attending a Transatlantic Economic
Council meeting on November 29, 2011, urged that a joint set of international
investment principles be developed to strengthen our collaborative efforts to foster
open investment policies worldwide. These principles would guide the United States
and EU and the governments of third countries in developing future investment policies.
The United States looks forward to working with the EU to promote the principles
around the world, including through the G8 Deauville Partnership with countries in the
Middle East and North Africa (MENA) region.

The principles embody a number of shared core values, including a commitment
to open and non-discriminatory investment policies, a level competitive playing field,
strong protections for investors and their investments, neutral and binding international
dispute settlement, strong rules on transparency and public participation, responsible
business conduct, and narrowly-tailored reviews of national security considerations. The
joint statement recognizes that governments can fully embrace these principles without
compromising their ability to regulate in the public interest.

E. TRADE AGREEMENTS AND TRADE-RELATED ISSUES

1. Trade Legislation and Trade Preferences

a. Generalized System of Preferences

On March 26, 2012, President Obama issued a proclamation modifying duty-free treatment
under the Generalized System of Preferences (“GSP”) program for Argentina and South
Sudan, as well as taking other actions related to trade preferences. Daily Comp. Pres. Docs.
2012 DCPD No. 00220, pp. 1-5 (Mar. 26, 2012); 77 Fed. Reg. 18,899 (Mar. 29, 2012).
Congress created the GSP program in the Trade Act of 1974, 19 U.S.C. 2461 et seq. (“the
1974 Act”), to help developing countries expand their economies by allowing certain goods
to be imported into the United States duty free. The President determined that Argentina’s
designation as a GSP beneficiary developing country should be suspended, in accordance
with sections 502(b)(2)(E) and 502(d)(2) of the 1974 Act, because Argentina “has not acted
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in good faith in enforcing arbitral awards in favor of United States citizens or a corporation,
partnership, or association that is 50 percent or more beneficially owned by United States
citizens.” In the same proclamation, President Obama also designated South Sudan as a
GSP beneficiary developing country and a least-developed beneficiary developing country
pursuant to section 502(a) of the 1974 Act.

On June 29, 2012, President Obama made additional determinations under the GSP
program. First, the President determined that Senegal should be added to the GSP
program’s list of least-developed beneficiary developing countries, in accordance with
section 502(a)(2) of the 1974 Act. Daily Comp. Pres. Docs. 2012 DCPD No. 00527, p. 1 (June
29, 2012). Second, he determined that both Gibraltar and the Turks and Caicos Islands have
become high income countries as defined by the World Bank and, in accordance with
section 502(e) of the 1974 Act, would no longer be eligible for trade benefits as beneficiary
developing countries under the GSP program after January 1, 2014. Daily Comp. Pres. Docs.
2012 DCPD No. 00526, p. 1 (June 29, 2012).

On December 20, 2012, President Obama determined , pursuant to section 502(e) of the
Trade Act of 1974, that the Federation of Saint Kitts and Nevis has become a “high-income”
country and therefore terminated its designation as a beneficiary developing country for
purposes of the GSP, effective January 1, 2014. Daily Comp. Pres. Docs. 2012 DCPD No.
00961, p. 1 (Dec. 20, 2012).

b. African Growth and Opportunity Act

By proclamation dated December 20, 2012, President Obama designated South Sudan as
“an eligible sub-Saharan African country and as a beneficiary sub-Saharan African country”
under the African Growth and Opportunity Act, title | of Public Law 106—200 (“AGOA”). Daily
Comp. Pres. Docs. 2012 DCPD No. 00961 (Dec. 20, 2012). In the same proclamation,
President Obama determined that Mali and Guinea-Bissau “are not making continual
progress in meeting the requirements” of eligibility as beneficiary sub-Saharan African
countries and therefore terminated their designations as such under AGOA, effective
January 1, 2013. /d.

2. Arbitration and Related Actions Arising from the Softwood Lumber Agreement

On January 23, 2012, the governments of the United States of America and Canada
agreed to extend for two years, until October 12, 2015, the 2006 Softwood Lumber
Agreement Between the Government of the United States of America and the Government
of Canada (“SLA”). The agreement extending the SLA is available at
www.ustr.gov/webfm send/3255. The text of the SLA is available at
www.state.qov/documents/organization/107266.pdf and amendments and annexes are
available at www.state.gov/documents/organization/107267.pdf. See Digest 2006 at 762-
63 for an overview of the SLA.
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The United States has availed itself of the dispute settlement provisions under the SLA
in three separate arbitration proceedings.** Documents related to these proceedings are
available at www.ustr.qgov/trade-topics/enforcement/dispute-settlement-proceedings/2006-
softwood-lumber-agreement.

Of the three aforementioned proceedings, only one was outstanding at the beginning of
2012. One of the disputes was resolved by the 2009 award of a London Court of
International Arbitration (“LCIA”) tribunal. See Digest 2009 at 442-44. Another was resolved
by the 2011 award of an LCIA tribunal. See Digest 2011 at 387. The third dispute, Case No.
111790, relates to the underpricing of timber harvested from public lands in the Interior
region of British Columbia, about which the United States requested arbitration at the LCIA
on January 18, 2011. OnJanuary 5, 2012, the United States submitted the non-confidential
version of its Reply in the arbitration, excerpted below (with some footnotes omitted) and
available at www.ustr.gov/trade-topics/enforcement/dispute-settlement-proceedings/2006-
softwood-lumber-agreement. The excerpts below include parts of the introduction, which
summarizes the entire brief, and a portion of the liability section arguing that circumstantial
evidence suffices under the SLA and international law. On July 26, 2012, the LCIA issued the
non-confidential version of its award in the case, dismissing the U.S. claims in their entirety.
The award is available at www.international.gc.ca/controls-
controles/assets/pdfs/softwood/111790.pdf.

1. This case is about Canada’s longstanding practice of selling underpriced timber affected by
the mountain pine beetle (“MPB timber”) to softwood lumber producers. In the 2006 Softwood
Lumber Agreement (“SLA”), the United States and Canada agreed to a regime of Export
Measures that Canada administers internally to control its exports of softwood lumber into the
United States. The SLA also grandfathered a newly-reformed timber grading and pricing system
that British Columbia (“BC”) had put into place for the BC Interior just months before the SLA
was signed. Under these reforms, BC is supposed to grade and sell MPB timber according to its
suitability to make lumber and not automatically sell it for minimum stumpage as it had done
before. After applying the reforms for the first six months of the SLA, BC responded to the
collapse of the North American housing market by assisting its softwood lumber producers
through the old practice of selling MPB timber for minimum stumpage. In effect, it is partially
reimbursing the softwood lumber producers for their payment of export charges under the SLA
regime. This offsets the Export Measures in the SLA, and, as a result, Canada has circumvented
the Agreement. The United States is entitled to a remedy that accounts for these benefits.

2. Before 2006, BC had sold all MPB timber for the minimum stumpage fee simply
because it was dead and dry. Given the MPB epidemic then facing the BC Interior, however, BC
decided in April 2006 to reform its timber grading and pricing system to recognize, for the first

“ Editor’s note: An additional proceeding brought by Canada, Case No. 91312, related to
remedy issues flowing from the liability award in Case No. 7941 and was heard by the same
tribunal as Case No. 7941.
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time, that dead and dry logs harvested from trees killed by MPB retain significant value as a
source of lumber. These reforms would allow the provincial government to obtain more revenue
from the sale of MPB timber.

3. Under the new system, BC would price and sell all timber harvested from Crown
forests based on its suitability for lumber, not, as before, on whether it was harvested from trees
that were live or dead and dry. To measure lumber suitability, BC would apply the “50/50 rule”
to timber, regardless of whether it was dead and dry; it would grade timber that was generally
suitable for lumber as sawlog “Grade 1” or “Grade 2;” and it would sell it at the price generated
by BC’s Market Pricing System (“MPS”). The Grade 1 and Grade 2 stumpage prices would
specifically take into account the extent of any MPB damage in a given stand of trees and would
fluctuate depending on the amount of MPB damage. By contrast, BC would grade timber that
was not generally suitable for lumber as “lumber reject” Grade 4 and would sell it at the flat rate
of C$0.25 per cubic meter. In short, under the reformed system, the log’s usability for lumber
would determine whether BC would command stumpage for a sawlog quality log at the variable
rate, or whether it would command stumpage for a lumber reject log at the fixed minimum rate
of C$0.25 per cubic meter. In announcing the reforms, BC predicted that stumpage fees for
MPB timber would increase and explained that the new system would better reflect market
conditions.

4. In the SLA, the United States agreed to have this newly-reformed provincial timber
pricing system, among others, grandfathered by the Agreement. Canada, in turn, agreed that BC
(or any other province) could change its timber pricing system but only if the change maintained
or improved the extent to which the system reflected market conditions.

5. The United States has honored its commitments in the SLA (relinquishing US$5
billion in collected duties and refraining from invoking certain domestic trade remedies), but
Canada has not. The reforms worked as BC had predicted in the months after the Agreement
took effect, but in 2007, just six months after the parties entered into the Agreement, BC began
to misgrade as Grade 4 timber that was suitable for lumber and should have passed the 50/50
rule, and then sell that timber at the flat minimum rate of C$0.25 per cubic meter. BC’s action of
selling misgraded public timber that should have been graded as Grade 1 or Grade 2 for the flat
minimum stumpage rate has provided a tremendous benefit to lumber producers. We know this
because BC’s own data show that dead and dry timber during the very same timeframe was not
only suitable for merchantable lumber, but also, in fact, was manufactured into merchantable
lumber. We also know this because BC’s lumber output emerging from the mills reflected
percentages of merchantable lumber that are entirely inconsistent with the amount of Grade 4
timber going into the mills. It circumvents the SLA for BC to sell lumber- suitable MPB timber
for the Grade 4 “lumber reject” stumpage rate.

6. To meet its burden of proof, the United States demonstrated in its Statement of Case
that any decline in timber quality due to MPB accounts for no more than a very small portion of
the otherwise substantial increase in Grade 4 that started in 2007 and continues to this day. By
underpricing these logs, Canada has provided its softwood lumber producers the benefit of a
primary input for their products for a price much lower than dictated by the system grandfathered
by the SLA. Selling timber for less than that required by the provincial pricing system
constitutes an action taken on the part of Canada or one of its provinces. According to Article
XVII, when Canada or one of its provinces takes an action that provides a grant or benefit to
softwood lumber producers, that action circumvents the Agreement, subject to limited
exceptions that do not apply here.
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7. Canada’s response in its Statement of Defence is two-fold. First, Canada attempts to
elevate the claimant’s burden of proof far beyond anything required by the terms of the SLA. It
contends that the United States has not proven any actual underpricing because it relies on
circumstantial evidence and does not identify any action by BC, and that, to the extent the United
States identifies specific actions, it has not proven that they directly caused any misgrading.
Second, Canada offers one—and only one—explanation for the sudden rise in Grade 4, namely
an abrupt shift in the harvest of longer-dead MPB timber, a singular explanation which Canada
vows to prove, but wholly fails to prove. In fact, the new data that Canada itself provides
establishes that the rise in Grade 4 has been due to a province-wide shift in grading practices and
policy to divert more MPB timber to Grade 4, which BC has been selling at the minimum
stumpage fee 0fC$0.25 per cubic meter. By the end of the Statement of Defence, Canada leaves
the Tribunal with nothing but a single, unproven cause for the increase of Grade 4, built on a
series of disconnected and implausible contentions. These allow for no other conclusion but that
Canada has breached the SLA.

8. Canada’s first line of attack is to claim that the United States has failed to identify any
direct evidence of an action by Canada and that circumstantial evidence is insufficient to meet its
burden of proof. Presumably Canada means that, to establish a breach in this case, the SLA
requires the United States to present to the Tribunal individual logs with their assigned grades
and an independent laboratory assessment of the volume of merchantable lumber that could be
derived from those logs. But Canada fails to identify any language in the SLA requiring any
particular form of evidence as the exclusive means of proving a circumvention under Article
XVII. More importantly, the United States would never have access to direct evidence of
systemic misgrading of logs because that data is maintained by Canadian mills; circumstantial
evidence is the only type of evidence that could ever prove its claim.

9. It is well-established under international law that circumstantial evidence is sufficient
to prove a claim particularly where other evidence is unavailable. Here the circumstantial
evidence is overwhelming that BC is selling underpriced timber to Canadian softwood lumber
producers. ...

10. In its second line of attack, Canada provides the single, unproven cause fore the rise
in Grade 4—a sudden shift in the harvesting of longer-dead MPB timber. Canada does not so
much as deny that BC has resumed pricing MPB timber at a salvage rate as defend it. According
to Canada, BC is grading the MPB timber as Grade 4 because it has been dead and dry for more
than two years and thus is of poor quality. Canada completely ignores that BC enacted the 2006
reforms specifically to address BC’s historical underpricing of MPB timber, and that the goal of
the reforms was to cease pricing timber based solely on whether it was dead and dry. By pricing
timber based on how long it had been dead and dry, Canada essentially concedes that BC’s April
2006 reforms grandfathered by the SLA abruptly became all for naught, just months after the
SLA went into effect.

17. In short, to refute the demonstration of misgrading in the Statement of Case, Canada’s
Statement of Defence provides a string of implausible contentions that all share one common
thread—that BC’s grading reforms in Apri12006 were all for naught and therefore the grading
system grandfathered by the SLA is worthless in ensuring that BC sells MPB timber according to
its suitability for lumber. According to Canada, the
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50/50 rule has no purpose or effect because it is dissociated from predicting lumber output, as are
the scaling conventions. ...

18. Given this, Canada has failed to fulfill the promise in its Statement of Defence that it
would prove that the rise in Grade 4 timber resulted from an increase in longer-dead logs, logs
that—if Canada is to be believed—were unsuitable for lumber production. The only logical
explanation for the sharp and sudden rise in Grade 4 in
2007 and beyond is the collapse of the North American housing market and the pressure BC felt
to aid its industry. To be sure, lumber producers on both sides of the border have suffered since
the housing market collapsed, and BC, in particular, has felt the effects of the MPB. But BC
could have addressed the effects of the MPB without circumventing the SLA. The BC timber
grading system grandfathered by the SLA accounts for the effects of the MPB by reducing the
variable stumpage rates for Grade 1 and Grade 2 logs to reflect diminished value caused by the
MPB. But the SLA does not countenance diversion of lumber-suitable MPB timber into Grade
4. Thus, although BC’s instincts to aid its suffering lumber industry may be understandable, they
do not excuse Canada from its obligations under the SLA. The parties’ Agreement should be
enforced, and compensatory adjustments to the Export Measures are required to remedy
Canada’s breach.

19. In this reply, the United States first addresses liability by discussing the most
important failure in Canada’s defence—Canada’s own data—which not only fails to support
Canada’s contentions, but actually supports the claim in this arbitration. The data show that the
share of logs used to produce lumber did not decrease significantly between
2006 and 2009 despite Canada’s claim that the volume of longer-dead trees increased
significantly during that time period. This is confirmed by Canada’s own Mill Studies, despite
Canada’s sudden disavowals of them.

20. This reply next addresses the purpose and application of the 2006 grading reforms
that were grandfathered by the SLA, noting first, that Canada fails to acknowledge that those
reforms worked as planned for approximately one year, and explaining in detail how Canada’s
application of those reforms has been inconsistent with the intent and letter of the reforms
themselves. Next, the reply refutes Canada’s lone explanation for the sudden rise in Grade 4,
and shows that it is implausible, including a discussion of Canada’s understanding of salvage
economics, the role of technology, and opening of the lumber market to China.

21. Finally, the liability section concludes with a discussion of the other myriad ways in
which Canada has encouraged the misgrading that has led to BC’s underpricing of timber,
including kiln warming, the manipulation of local knowledge, new bucking and sweep policies,
and changes to the scaling manual, explaining that Canada has created a false dichotomy in the
United States’ claim. The claim is that Canada has taken the action of selling underpriced timber
that has been misgraded. Canada has accomplished this in a variety of ways, but the breaching
action is the selling of timber at less than its value.

22. In the remedy section, the United States first explains the fundamental flaws in
Canada’s interpretation of the Anti-circumvention provision, addresses the Awards from
previous arbitrations under the SLA, and rebuts the arguments made by Canada’s expert,
Professor Joseph Kalt.
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25. In its Statement of Case, the United States established that Canada’s own data show
that the increase in Grade 4 was only minimally attributable to the MPB. In response, Canada
accuses the United States as having merely an “inferential case” based upon circumstantial
evidence.

26. The evidence supporting the claim is indeed circumstantial, as it must be where direct
evidence of misgrading is unavailable to the United States. The United States relies on BC’s own
studies regarding lumber recovery from MPB timber, as well as on the actual amount of
merchantable lumber that BC lumber mills produced to conclude that BC underpriced timber that
actually satisfied the 50/50 rule. The United States simply does not have access to other types of
evidence in this case.

27. International tribunals have consistently and historically accepted circumstantial
evidence and inferences, particularly where direct evidence is not the sort that would be available
to the claimant.® For example, the International Court of Justice has held that inferences of fact
and circumstantial evidence were acceptable when the control of one country over evidence
would have made it impossible for the claimant to obtain direct proof.* Other tribunals have
held the same.® Although the absence of obtainable direct evidence does not relieve the
Claimant of meeting its burden of proof,® an exclusive reliance on circumstantial evidence is
appropriate when “direct evidence is out of reach,”” and when the inference is consistent with
the facts and not contradicted by the evidence.

28. Here, Canada contends that the United States has presented only inferences and has
not demonstrated that even one log was misgraded. But it would be impossible for the United
States to prove that any particular log has been misgraded because BC does not make publicly
available, and has not disclosed in this arbitration, data that would allow a fact-finder to directly
correlate how a log was graded with its ultimate lumber output. Even though this is the precise
information that would be required to demonstrate directly and conclusively that the 50/50 rule
has been applied accurately, Canada has never provided the information. Instead, as Canada
itself explained when it declined to provide disclosure, only the private mills retain this data.
When a government denies access to direct evidence and a claimant has no means to access that
evidence, circumstantial evidence is more than sufficient. Canada cannot, on the one hand,
withhold direct evidence, and other hand, complain that the claims fail for a lack of that direct
evidence. If the United States were unable to rely on circumstantial evidence, Canada would
effectively have a blueprint for circumvention simply by failing to collect data on the operation
of its pricing systems.

29. In any event, circumstantial evidence establishes the claims presented by the United
States, and Canada has failed to rebut this evidence.

¥ See CA-9 at 322 (BIN CHENG, GENERAL PRINCIPLES OF LAW AS APPLIED BY INTERNATIONAL
COURTS AND TRIBUNALS 322 (1953) (“In cases where direct evidence of a fact is not available, it is a general
principle of law that proof may be administered by means of circumstantial evidence.”); CA-10 at 259 (MOJTABA
KAZAZ|, BURDEN OF PROOF AND RELATED ISSUES: A STUDY ON EVIDENCE BEFORE
INTERNATIONAL TRIBUNALS 259 (1996) (“Similar to municipal fora, it is the common practice of international
tribunals to rely, in each particular case, on reasonable inferences drawn from facts. A common form of inference is
draw on the basis of the circumstances and usually is referred to as circumstantial evidence.”).

* CA-11, 1949 ICJ Reports 4, 18 (Apr. 9), The Corfu Channel Case (Merits) (UK v. Albania).

® See, e.g., CA-12, Velasquez Rodriguez Case, Judgment of July 29, 1988, Inter-Am.Ct.H.R. (Ser. C) No.4 (1988),
at 124.

® CA-14, Tokios Tokeles v. Ukraine, ICSID Case No. ARB/02/18 (26 July 2007), at14.

" CA-15, Alpha Projektholding GMBH v. Ukraine, ICSID Case No. ARB/07/16 (Award ofNov. 8, 2010), at 373.
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3. Free Trade Agreements

a. Free trade agreement with Korea

On June 23, 2012, the United States and Korea signed the U.S.-Korea Environmental
Cooperation Agreement (ECA), an agreement that had been negotiated in parallel with the
United States-Korea Free Trade Agreement (“KORUS”), which was approved by the two
countries in 2011. See Digest 2011 at 392-93. The ECA provides for the two countries to
cooperate on environmental protection. See Department of State media note, January 23,
2012, available at www.state.qov/r/pa/prs/ps/2012/01/182351.htm.

On March 6, 2012, President Obama issued Proclamation 8783 to implement key
provisions of KORUS, such as designating an office to provide administrative assistance to
panels established under chapter 22 of the Agreement; modifying duties; proclaiming tariff
treatment; adding appropriate rules of origin to the Harmonized Tariff Schedule, etc. 77
Fed. Reg. 14,265 (Mar. 9, 2012).

On March 15, 2012, KORUS entered into force. Secretary Clinton issued a press
statement on the day of entry into force, excerpted below, and available at
www.state.qov/secretary/rm/2012/03/185844.htm:

Today, the U.S.-Korea Free Trade Agreement (KORUS) enters into force, marking an
historic milestone that will lead to even more trade and investment between our two
countries. KORUS will provide new market access opportunities in Korea’s dynamic
trillion dollar economy for U.S. exporters, creating jobs here at home while increasing
opportunities for Korean companies in the United States. This agreement is another
example of this Administration’s commitment to deepening our economic engagement
throughout the world.

Not only will the agreement provide a significant economic boost to both of our
economies, it will strengthen the U.S. partnership with a key ally in a strategically
important region. This is a powerful signal of America’s commitment to the Asia Pacific
and to securing and sustaining our role as a regional leader and Pacific power. ...

b. Free trade agreement with Colombia

The United States-Colombia Trade Promotion Agreement entered into force on May 15,
2012. President Obama signed legislation implementing the trade agreement with Colombia
in 2011. See Digest 2011 at 392-93. Subsequently, the United States and Colombia
completed the requisite review of each other’s laws and regulations related to
implementation of the agreement, and Colombia took steps to fulfill the Action Plan Related
to Labor Rights. Prior to entry into force, United States Trade Representative Ron Kirk
exchanged letters with officials from the Government of Colombia in which each country
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confirmed that it had completed its applicable legal requirements and procedures for the
agreement’s entry into force. See USTR press release, available at www.ustr.gov/about-
us/press-office/press-releases/2012/april/united-states-colombia-set-date-entry-force-us-
colom. President Obama issued a proclamation implementing the Colombia agreement on
May 14, 2012. Daily Comp. Pres. Docs. 2012 DCPD No. 00370, p. 1-6 (May 14, 2012).

c¢. Free trade agreement with Panama

The United States-Panama Trade Promotion Agreement was signed in 2007 and President
Obama signed legislation implementing the agreement in 2011. See Digest 2007 at 584-85
and Digest 2011 at 392-93. On May 2, 2012, the United States and Panama signed an
Environmental Cooperation Agreement (“ECA”) as a complement to the TPA. The Panama
ECA is available at www.state.gov/documents/organization/189455.pdf. A May 2, 2012
State Department media note, available at
www.state.qov/r/pa/prs/ps/2012/05/189163.htm, described the ECA:

The ECA will help ensure that trade and environmental policies work together to provide
greater economic opportunities for businesses and workers in the United States and
Panama. The ECA recognizes the U.S. and Panama’s commitment to expanding
cooperation on environmental matters. ... [Tlhe ECA establishes a framework for
bilateral cooperation to protect the environment and promote sustainable development
in concert with the U.S.-Panama trade and investment relationship.

The Panama TPA entered into force on October 31, 2012, approximately one year after
President Obama signed the implementing legislation. During that year, Panama completed
changes in its laws necessary to comply with the provisions of the TPA. On October 22,
2012, U.S. Trade Representative Ron Kirk and Panamanian Minister of Commerce and
Industry Ricardo Quijano exchanged letters setting October 31, 2012 as the date for entry-
into-force of the U.S.-Panama FTA. See USTR press release, available at
www.ustr.gov/about-us/press-office/press-releases/2012/october/us-panama-set-date-eif.
President Obama issued a proclamation implementing the agreement on October 29, 2012,
and the TPA entered into force on October 31, 2012. Daily Comp. Pres. Docs. 2012 DCPD
No. 00839, pp. 1-5 (Oct. 29, 2012). Secretary Clinton issued a press statement hailing the
entry into force of the agreement, available at
www.state.gov/secretary/rm/2012/10/199953.htm.

d. Trans-Pacific Partnership

The fifteenth round of negotiations of the Trans-Pacific Partnership (“TPP”) closed on
December 11, 2012. USTR issued a press release summarizing the progress in the
negotiations, excerpted below and available at www.ustr.qov/trade-agreements/free-trade-
agreements/trans-pacific-partnership/round-15-newzealand.
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Canada and Mexico, the United States’ two largest export markets, participated in the TPP
negotiations for the first time this round. Over the past several months, United States and the
other eight TPP countries—Australia, Brunei Darussalam, Chile, Malaysia, New Zealand, Peru,
Singapore, and Vietham—worked with Canada and Mexico as they prepared to join, and both
countries contributed to the progress achieved during this 10-day round. Their participation adds
significantly to the economic importance of the agreement as well as to establishing TPP as the
most promising pathway to promote regional economic integration and to support the creation
and retention of U.S. jobs.

During the 10-day round, the 11 delegations concentrated on finding pragmatic and
mutually-beneficial outcomes to remaining issues under consideration, while isolating the
outstanding challenges to be addressed in the months ahead. They furthered their efforts to close
the outstanding legal texts of the 29 chapters of the agreement covering all trade and investment-
related issues between them, making progress across the agreement. With most chapters far
along, the United States and its TPP partners agreed to work between now and the next round to
address the handful of issues still open in them, in such areas as customs, telecommunications,
technical barriers to trade, sanitary and phytosanitary issues, and other issues; and to intensify
their efforts on the chapters where the volume of remaining work is more substantial.

Through the TPP, the United States is seeking to address new issues that respond to
concerns raised by U.S. stakeholders and that will enhance U.S. competitiveness in the 21st
century and support the expansion of U.S. exports. The United States also is committed to
advancing core U.S. values, such as transparency, labor rights and environmental protection.

Further steps forward were also made on goods, services and investment, and government
procurement during this round; leaders of the 11 TPP countries have agreed to comprehensive
access to each other’s markets in all areas. TPP member delegations continued to advance their
work to develop the tariff packages on industrial goods, agriculture, and textiles, as well as on
rules of origin promoting the development of supply chains that include companies based in the
United States and the other TPP countries. In addition, they discussed their respective market-
opening commitments on services and investment, and government procurement. The TPP
delegations recognize that further work is needed to meet the Leaders’ goals for a high-standard
result in the market access negotiations, and were able to set timetables for intersessional work
that would ensure additional progress at the next round.

F. COMMUNICATIONS

1. U.S.—Mexico Telecommunications Agreements

On June 8, 2012, the United States and Mexico signed two agreements concerning the use
of radiospectrum along their common border. The first was the Protocol Between the
Department of State of the United States of America and the Secretariat of Communications
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and Transportation of the United Mexican States Concerning the Allotment, Assighnment
and Use of the 806-824/851-869 Mhz and 896-901/935-940 Mhz Bands for Terrestrial Non-
Broadcasting Radiocommunication Services Along the Common Border. See
www.state.gov/e/eb/rls/othr/telecom/192035.htm. The second was the Protocol Between
the Department of State of the United States of America and the Secretariat of
Communications and Transportation of the United Mexican States Concerning the use of
the 1850-1915 MHz and 1930-1995 MHz Bands for Personal Communications Services Along
the Common Border. See www.state.gov/e/eb/rls/othr/telecom/192029.htm. The two
countries entered into the Protocols pursuant to the Agreement Between the Government
of the United States of America and the Government of the United Mexican States
Concerning the Allocation and Use of Frequency Bands by Terrestrial Non-Broadcasting
Radiocommunication Services Along the Common Border, signed at Williamsburg, Virginia,
June 16, 1994. See www.fcc.gov/ib/sand/agree/files/mex-nb/framewrk.pdf.

2. World Radiocommunication Conference

The World Radiocommunication Conference 2012 was held in Geneva, January 23-February
17, 2012, under the auspices of the International Telecommunication Union (“ITU”). The
purpose of the conference was to revise the Radio Regulations, the treaty governing the use
of radio-frequency spectrum and satellite orbit resources. The World Radiocommunication
Conference typically occurs every three to four years, and each conference also provides for
technical studies on spectrum issues and sets an agenda for the ensuing conference. The
full text of a press briefing in which Ambassador S. Decker Anstrom, the U.S. Representative
to the World Radiocommunication Conference, and several senior government officials
addressed U.S. priorities on the first day of the Conference is available at
http://geneva.usmission.qov/2012/01/24/u-s-deleqation-to-the-world-radiocommunication-
conference-press-conference/. On February 17,2012, the Conference adopted Final Acts
that included revisions to the Radio Regulations treaty addressing evolving global demands
for radio-frequency spectrum. See

www.itu.int/net/pressoffice/press releases/2012/10.aspx. The United States joined
consensus and signed the Final Acts.

3. World Conference on International Telecommunications

From December 3 to December 14, 2012, the ITU held the World Conference on
International Telecommunications (“WCIT”) in Dubai, United Arab Emirates. The
conference reviewed the International Telecommunications Regulations (“ITRs”), a treaty
governing routing and termination of telecommunications traffic among nations, which had
not been revised since 1988, and also considered a number of non-binding resolutions
related to international telecommunications. The United States sought to preserve the ITRs
as a high-level treaty, with minimal changes to reflect the liberalization of the international
telecommunications market. See State Department media note on the opening of the
conference, December 3, 2012, available at
www.state.qov/r/pa/prs/ps/2012/12/201449.htm. However, the United States disagreed
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with a number of problematic amendments to the ITRS, as well as a non-binding resolution
on Internet governance, that the conference adopted, and the United States did not sign
the WCIT Final Acts. The head of the U.S. delegation, Ambassador Terry Kramer, delivered
the U.S. intervention on December 13 explaining U.S. decision not to sign the Final Acts of
the WCIT. His statement is excerpted below and available in full at
www.state.qov/r/pa/prs/ps/2012/12/202037.htm.

...[1]t is with a heavy heart and a sense of missed opportunities that the U.S. must communicate
that it is not able to sign the agreement in the current form.

The Internet has given the world unimaginable economic and social benefits during these
past 24 years—all without UN regulation. We candidly cannot support an ITU treaty that is
inconsistent with a multi-stakeholder model of Internet governance. As the ITU has stated, this
conference was never meant to focus on internet issues; however, today we are in a situation
where we still have text and resolutions that cover issues on spam and also provisions on internet
governance. These past two weeks, we have of course made good progress and shown a
willingness to negotiate on a variety of telecommunications policy issues, such as roaming and
settlement rates, but the United States continues to believe that internet policy must be multi-
stakeholder driven. Internet policy should not be determined by member states but by citizens,
communities, and broader society, and such consultation from the private sector and civil society
is paramount. This has not happened here.

We live in an interconnected world which is becoming more interconnected with every
passing day. We came to this conference with a hope for finding ways to advance our
cooperation in the telecommunications arena and continue to believe that’s an important goal.
We are disappointed that this conference did not fully provide that opportunity, but remain
committed to finding other ways to advance on our shared common goals.

* * * *

Ambassador Kramer elaborated on the U.S. position with regard to the WCIT in a
December 13, 2012 teleconference from Dubai. His remarks at that teleconference,
excerpted below, are available at www.state.qov/e/eb/rls/rm/2012/202040.htm.

The United States today has announced that it cannot sign the revised international
telecommunication regulations in their current form. Throughout the WCIT, the U.S. and other
likeminded governments have worked consistently and unwaveringly to maintain and enhance an
environment for success for the international telecommunications and internet sectors. The
United States has consistently believed, and continues to believe, that the ITRs should be a high-
level document and that the scope of the treaty does not extend to internet governance or content.
Other administrations have made it clear that they believe the treaty should be extended to cover
those issues, and so we cannot be part of that consensus.
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There are a number of issues that were critical to the United States in these negotiations.
Number one, recognized operating agencies versus operating agencies. The United States
consistently sought to clarify that the treaty would not apply to internet service providers or
governments or private network operators.

Number two, spam. The United States position remains that spam is a form of content
and that regulating it inevitably opens the door to regulation of other forms of content, including
political and cultural speech.

Number three, network security. The United States continues to believe that the ITRs are
not a useful venue for addressing security issues and cannot accede to vague commitments that
would have significant implications but few practical improvements on security.

Number four, internet governance. In several proposals, it was clear that some
administrations were seeking to insert government control over internet governance, specifically
internet naming and addressing functions. We continue to believe these issues can only be
legitimately handled through multi-stakeholder organizations.

And finally, number five, the internet resolution. This document represented a direct
extension of scope into the internet and of the ITU’s role therein despite earlier assertions from
Secretary General Hamadoun Toure that the WCIT would not address internet issues.

The United States has been willing to engage in good-faith discussions regarding these
issues, and we’d like to thank and commend the other delegates for engaging with us. However,
while we have consistently maintained our positions regarding the scope of the conference, other
administrations have continually filed out-of-scope proposals that unacceptably altered the nature
of the discussions, and ultimately of the ITRs.

* * * *

The United States continues to believe that multi-stakeholder governance of the internet,
coupled with liberalized telecommunication markets and the growth of network infrastructure in
all countries, will accelerate growth and spread of the international telecommunications and
internet throughout the world. The U.S. will remain engaged in a global dialogue on the role of
governments and other stakeholders in the growth and development of international
telecommunications and the internet sectors. This conversation will not be over when WCIT-12
ends. Rather, the discussion will continue for many months and years.

* * * *

G. OTHER ISSUES

1. Committee on Foreign Investment in the United States

The Committee on Foreign Investment in the United States (“CFIUS”) is an interagency
committee, originally created by Executive Order 11858 (May 7, 1975), to oversee the
national security implications of foreign investment in the U.S. economy. The Foreign
Investment and National Security Act of 2007 (“FINSA”), Pub. L. No. 110-49, 121 Stat. 246,
amended § 721 of the Defense Production Act of 1950 (“DPA”), 50 U.S.C. App. § 2170,
under which the President and the Committee review foreign acquisitions. See Digest 2007
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at 601-05. Executive Order 13456 (January 23, 2008) further amended Executive Order
11858 by, among other things, adding executive branch members to CFIUS and specifying
procedures for CFIUS reviews. See Digest 2008 at 593-600.

In 2012, CFIUS took under consideration the national security implications of an
acquisition by Ralls Corporation, a Chinese-owned entity, of certain wind farm project
companies located in Oregon, within or in the vicinity of restricted air space at a U.S. Navy
weapons system facility. On September 28, 2012, President Obama issued an order
prohibiting the acquisition and requiring Ralls Corporation and its owners to divest all
interest in the wind farm project companies and their assets and remove all construction,
improvements, and installations they had made on the sites. Daily Comp. Pres. Docs. 2012
DCPD Doc. No. 00764, pp. 1-3 (Sept. 28, 2012). The President acted pursuant to § 721 of the
DPA, as amended by FINSA. On the same day as the President issued the order prohibiting
the acquisition, the Treasury Department, which chairs CFIUS, issued a statement about the
determination. The Treasury Department’s statement is excerpted below and available in
full at www.treasury.gov/press-center/press-releases/Paqges/tql724.aspx.

The President issued an order prohibiting the acquisition and ownership of four wind farm
project companies by Ralls Corporation, its owners, its subsidiaries, and its affiliates. The order
directs Ralls Corporation to divest its interest in the wind farm project companies that it acquired
earlier this year, and to take other actions related to the divestment. Ralls Corporation is owned
by Chinese nationals, and is affiliated with a Chinese construction equipment company that
manufactures wind turbines. The wind farm sites are all within or in the vicinity of restricted air
space at Naval Weapons Systems Training Facility Boardman in Oregon.

The President took this action pursuant to section 721 of the Defense Production Act of
1950, as amended by the Foreign Investment and National Security Act of 2007 (“section 7217).
Section 721 authorizes the President to suspend or prohibit certain acquisitions of U.S.
businesses by foreign persons where he finds that there is credible evidence that the foreign
interest exercising control might take action that threatens to impair national security, and where
provisions of law other than section 721 and the International Emergency Economic Powers Act
do not provide adequate and appropriate authority to protect national security in the matter under
review.

The President’s decision took into consideration the factors described in subsection
721(f), as appropriate, and the recommendation by the Committee on Foreign Investment in the
United States (“CFIUS”) that he issue an order prohibiting this transaction. CFIUS is an
interagency committee whose purpose is to review transactions that could result in the control of
a U.S. business by a foreign person in order to determine the effect of such transactions on the
national security of the United States. In assessing the transaction’s impact on national security,
CFIUS conducted both a 30-day, first-stage review, and an additional 45-day, second-stage


http://www.treasury.gov/press-center/press-releases/Pages/tg1724.aspx

399 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

investigation. CFIUS’s detailed analysis took into account all relevant national security factors,
including those elements enumerated in section 721. CFIUS also received a thorough analysis of
the threat posed by this transaction from the Office of the Director of National Intelligence, as
required by section 721.

CFIUS is chaired by the Secretary of the Treasury and includes as members the
Secretaries of State, Defense, Commerce, Energy, and Homeland Security, the Attorney General,
the Director of the White House Office of Science and Technology Policy, and the U.S. Trade
Representative. The Director of National Intelligence and the Secretary of Labor participate as
non-voting, ex-officio members.

While the CFIUS investigation of the Ralls acquisition of the wind farm projects was
underway, Ralls filed suit in U.S. district court, challenging the exercise of authority by
CFIUS. Ralls Corp. v. Obama, Case No. 1:12-cv-01513-ABJ (D.D.C.). After the President
issued the order prohibiting the acquisition, Ralls amended its complaint to bring additional
challenges to the President’s order. On October 29, 2012, the United States filed a motion
to dismiss the complaint in the U.S. District Court for the District of Colombia. The U.S. brief
in support of dismissal is excerpted below (with footnotes omitted), and available in full at
www.state.qov/s/l/c8183.htm. The U.S. brief in reply is also available at
www.state.qov/s/l/c8183.htm.——

A. The Defense Production Act Explicitly Prohibits Judicial Review of Presidential
Orders
The Defense Production Act could scarcely be more explicit. If the President finds that
“there is credible evidence that leads [him] to believe that the foreign interest exercising control
might take action that threatens to impair the national security,” and that other provisions of law
(apart from the International Emergency Economic Powers Act) do not, in his judgment, provide
adequate authority for him to protect the national security, he is empowered to take action under
the Act. 50 U.S.C. App. § 2170(d)(4). The Act defines his powers quite broadly: “the President
may take such action for such time as the President considers appropriate to suspend or prohibit
any covered transaction that threatens to impair the national security of the United States.” 50
U.S.C. App. 8 2170(d)(1) (emphasis added). And the Act expressly precludes judicial review of

“* Editor’s note: On February 22, 2013, the district court granted the U.S. motion to dismiss as to
the challenges that the President acted ultra vires and in violation of the equal protection clause.
However, the court allowed the due process claim in the case to proceed to the merits. Digest
2013 will discuss further developments in the case.

“* Editor’s note: On February 22, 2013, the district court granted the U.S. motion to dismiss as to
the challenges that the President acted ultra vires and in violation of the equal protection clause.
However, the court allowed the due process claim in the case to proceed to the merits. Digest
2013 will discuss further developments in the case.
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the President’s exercise of these powers. “The actions of the President under [paragraph (d)(1)]
and the findings of the President under [paragraph (d)(4)] shall not be subject to judicial review.”
50 U.S.C. App. § 2170(e). In light of this Congressional ratification of

Presidential power in a field in which he holds independent authority—specifically, his power to
address threats to national security that arise from foreign acquisitions of United States
businesses—the President’s actions under the Defense Production Act are “*supported by the
strongest of presumptions and the widest latitude of judicial interpretation, and the burden of
persuasion [rests] heavily upon any who might attack it.”” Dames & Moore, 453 U.S. at 668
(quoting Youngstown Sheet & Tube Co., 343 U.S. at 637 (Jackson, J., concurring).

Ralls cannot meet this heavy burden of persuasion, because its challenge to the
Presidential Order falls squarely within the Defense Production Act’s preclusion of review. It
asks the Court to review the President’s selection of the conditions that he considered appropriate
for enforcement of the Presidential Order (Count I1); the President’s failure to provide Ralls
with a fuller opportunity to participate in the process leading to his decision to issue the Order
(Count 1V); and the President’s failure to explain why Ralls, and not other allegedly similarly-
situated entities, was subjected to the Presidential Order (Count V). Ralls’s amended complaint
directly asks the Court to review the “actions” and “findings” of the President in issuing the
Presidential Order. This Court, thus, need only apply the plain language of Section 2170(e) to
hold that it lacks jurisdiction to review Ralls’s challenge to the Presidential Order.

“Here, the issue is . . . whether a clear and explicit withdrawal of jurisdiction withdraws
jurisdiction. It undoubtedly does so.” Rockwell Int’l Corp. v. United States, 549 U.S. 457, 468
(2007). See also Al-Zahrani v. Rodriguez, 669 F.3d 315, 318 (D.C. Cir. 2012) (applying “plain
language” of statutory withdrawal of jurisdiction to preclude review of due process claim).

B. The Structure of the Defense Production Act Demonstrates that Congress

Had Good Reason to Preclude Review of Presidential Orders

As noted, the Court need look no further than the plain language of 50 U.S.C. App. 8
2170(e) to conclude that it lacks jurisdiction over Ralls’s challenge to the Presidential Order;
there is no question that Ralls seeks review of the President’s “findings” and “actions” under the
Defense Production Act, and that review is expressly prohibited by Section 2170(e). In addition,
“the statutory scheme as a whole,” Block v. Community Nutrition Inst., 467 U.S. 340, 349
(1984), provides a further demonstration of Congress’s intent to prevent judicial interference
with the President’s exercise of his powers under the Act. See McBryde v. Comm. to Review
Circuit Council Conduct and Disability Orders of the Judicial Conf. of the United States, 264
F.3d 52, 60 (D.C. Cir. 2001) (reviewing legislative history to support conclusion that statutory
withdrawal of jurisdiction bars review of as-applied constitutional claims); Armstrong v. Bush,
924 F.2d 282, 290 (D.C. Cir. 1991) (reviewing structure of Presidential Records Act to find
intent to preclude review of claims against the President under that statute).

1. Congress’s Decision to Preclude Judicial Review of a Presidential Action to

Address a Foreign Transaction that Raises a Threat to National Security Is
Consistent with the Scope of Presidential Authority in this Area

Congress recognized that it was legislating in an area where—even apart from an express
statutory withdrawal of jurisdiction—Presidential exercises of discretion are not ordinarily
subject to judicial review. Congress intentionally afforded the President a broad authority to take
action with respect to foreign acquisitions that he finds raise threats to “national security,”
without seeking to limit his discretion in the application of that standard. See H.R. Conf. Rep.
No. 100-576, at 926 (1988) (noting intent that standard of “national security” be applied
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broadly). Moreover, Congress made the deliberate decision to place the power to suspend or
prohibit foreign acquisitions that threaten to impair national security directly in the hands of the
President. In doing so, it recognized that this authority arose against the backdrop of the
President’s inherent power: “[E]xclusive of any powers derived from the Exon-Florio
amendment or related regulations or executive orders, the President ultimately reserves the right
in any transaction and at any time to reverse a transaction for national security purposes. This
authority derives both from the International Emergency Economic Powers Act and his inherent
powers in the conduct of foreign affairs.” H.R. Rep. No. 110-24, pt. 1, at 12 (2007).

Congress and the President are thus in agreement that he holds broad discretion to
prohibit foreign acquisitions that threaten national security, and that his exercise of that
discretion is unreviewable. In issuing the Presidential Order, the President took the actions that
he considered appropriate to address the threats to national security that he found had arisen from
such a foreign acquisition, Ralls’s acquisition of the Project Companies. See Presidential Order,
8 1, 77 Fed. Reg. at 60,281. Ralls’s challenge to the Presidential Order would require the Court
to entangle itself in the President’s determinations concerning foreign relations and national
security. But, as the Supreme Court has long recognized:

the very nature of executive decisions as to foreign policy is political, not judicial.

Such decisions are wholly confided by our Constitution to the political

departments of the government, Executive and Legislative. They are delicate,

complex, and involve large elements of prophecy. They are and should be

undertaken only by those directly responsible to the people whose welfare they

advance or imperil. They are decisions of a kind for which the Judiciary has

neither aptitude, facilities nor responsibility and have long been held to belong in

the domain of political power not subject to judicial intrusion or inquiry.

Chicago & Southern Airlines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111-12 (1948). See
also Haig v. Agee, 453 U.S. 280 (1981); United States v. Pink, 315 U.S. 203, 222-23 (1942);

United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936); Dakota Cent. Tel. Co. v.

South Dakota ex rel. Payne, 250 U.S. 163, 184 (1919).

The Court resolved an issue analogous to this case in Waterman. The case involved the
Civil Aeronautics Act, which required Presidential approval of orders of the Civil Aeronautics
Board granting or denying applications by foreign carriers to engage in domestic air
transportation, or by domestic carriers to engage in international air transportation. The
governing statute explicitly precluded judicial review by any foreign carrier of a Presidential
decision under this scheme. That preclusion was not challenged in the case, and the Supreme
Court held that the statute also impliedly precluded review of a challenge by a domestic carrier to
a Presidential order involving an overseas air route, despite the absence of express language in
the statute withdrawing that review. The Court noted that:

[t]he President, both as Commander-in-Chief and as the Nation’s organ for

foreign affairs, has available intelligence services whose reports neither are nor

ought to be published to the world. It would be intolerable that courts, without

the relevant information, should review and perhaps nullify actions of the

Executive taken on information properly held secret. Nor can courts sit in

camera in order to be taken into executive confidences.

Waterman, 333 U.S. at 111.

Likewise, here, the President exercised his authority in the fields of foreign policy and

national security to issue the Presidential Order challenged in this case, and he relied on
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classified information in so doing. In making his finding that there is credible evidence that led
him to believe that Ralls might take action that threatens to impair the national security, the
President engaged in precisely the type of analysis that the Court in Waterman understood to be
in the competence of the Executive Branch. Congress enacted Section 2170(e) in recognition that
this analysis is the prerogative of the Executive, and not the judiciary. See EI-Shifa Pharm.
Indus. Co. v. United States, 607 F.3d 836, 842 (D.C. Cir. 2010) (“The political question doctrine
bars our review of claims that, regardless of how they are styled, call into question the prudence
of the political branches in matters of foreign policy or national security constitutionally
committed to their discretion.”) See also People’s Mojahedin Org. v. Dep’t of State, 182 F.3d 17,
23 (D.C. Cir. 1999) (finding question whether “terrorist activity of the organization threatens the
security of United States nationals or the national security of the United States” to be
nonjusticiable); Dep’t of Navy v. Egan, 484 U.S. 518, 527 (1988) (noting that the presumption in
favor of judicial review “runs aground when it encounters concerns of national security”).

Moreover, this case involves an attempt to seek review of the President’s own decision-
making in the field that has been entrusted to him both by the Constitution and by Congress. This
case therefore raises precisely the concerns that led Congress to preclude review of the
President’s actions under the Defense Production Act. If Ralls were to succeed in this action, the
President would effectively be required to re-open his determination and to issue a modified
order after providing Ralls its requested opportunity to participate in Presidential decision-
making, subject to the review of this Court. But “[a] court—whether via injunctive or declaratory
relief—does not sit in judgment of a President’s executive decisions.” Newdow v. Roberts, 603
F.3d 1002, 1012 (D.C. Cir. 2010) (citing Mississippi v. Johnson, 71 U.S. (4 Wall. 475, 499
(1867), and Swan, 100 F.3d at 976 n.1). See also Mississippi v. Johnson, 71 U.S. (4 Wall.) at 501
(“this court has no jurisdiction of a bill to enjoin the President in the performance of his official
duties”). In light of this impossibility that injunctive or declaratory relief could run against him,
at all events, the President should be dismissed from this action. And the same considerations
warrant the dismissal of the action in its entirety. In enacting the preclusion of review in Section
2170(e), Congress averted the possibility that the President might be required “to exercise the
‘executive Power’ in a judicially prescribed fashion,” Franklin, 505 U.S. at 826-27 (Scalia, J.,
concurring in the judgment), if he were subject to review for his actions under the Act. The
balance that Congress chose between Presidential and judicial power should be respected here.

It is clear that Congress intended to preclude review of the President’s actions to address
foreign acquisitions that raise threats to national security. Judicial review would entangle the
courts in the supervision of the President’s actions in a field where the Executive holds broad
discretion and particular competence. The plain language of Section 2170(e) thus should be
applied to bar Ralls’s challenge to the Presidential Order.

2. The Structure of the Act Confirms that Congress Intended to Preclude

Judicial Review of Presidential Actions under the Act

In addition, the Congressional preclusion of judicial review is consistent with the
structure of the Defense Production Act, which establishes Congress as the exclusive check on
the President’s exercise of his authority under the Act. The Act—which does not apply to all
acquisitions, but instead only to those acquisitions that could result in foreign control of a person
engaged in interstate commerce, 50 U.S.C. App. 8 2170(a)(3)—contains detailed provisions that
require the President and CFIUS to report to Congress on reviews and investigations of such
foreign acquisitions, and that specify the timing and content of those reports. See 50 U.S.C. App.
§ 2170(b)(3)(A) (CFIUS to submit certified notice of Congress, upon completion of review that
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concludes action under Section 721); 50 U.S.C App. 8 2170(b)(3)(B) (CFIUS to transmit
certified written report on results of investigation, upon completion of investigation that
concludes action under Section 721); 50 U.S.C. App. § 2170(b)(3)(C) (specifying content of
reports); 50 U.S.C. App. § 2170(g) (requiring a briefing upon request to Congress on any
covered transaction for which action has concluded); 50 U.S.C. App. § 2170(m) (specifying
timing and content of annual reports to Congress). In contrast, the Act does not specify the
content of any reporting that the President or CFIUS might make to the parties to a covered
transaction. See 50 U.S.C. App. § 2170(b)(6) (specifying only that CFIUS shall notify parties of
the “results” of the review or investigation); 50 U.S.C. App. 8 2170(d)(2) (requiring only that the
President “announce the decision on whether or not to take action”).

Moreover, Congress expressly recognized that, by necessity, any review or investigation
of national security concerns arising from a foreign acquisition would rely heavily on the use of
sensitive and classified information within the Executive Branch, as well as confidential,
proprietary material submitted by the parties to a transaction. See 50 U.S.C. App. § 2170(b)(4)
(requiring Director of National Intelligence to prepare analysis of threat to national security
posed by covered transactions). See also 50 U.S.C App. § 2170(c) (specifying confidentiality of
information or documentary material filed with the President or his designee). In prohibiting
judicial review of the President’s findings and actions, Congress recognized that those findings
and actions would, be necessity, depend on information that is within the executive, and not the
judicial, competence to evaluate. See Waterman, 333 U.S. at 111.

Congress recognized—in light of the obvious concerns of confidentiality would
inevitably arise from a Presidential Order under the Act—that its own review would stand in the
place of judicial review to serve as a check on Executive action under the Defense Production
Act. In requiring reporting, Congress understood that “[s]uch reports are not intended to establish
precedents under the Exon-Florio amendment since each case is unique. However, the reports
will help Congress and the public develop an understanding of the policies underlying
Presidential determinations, and hold the President accountable for actions under the Exon-Florio
amendment.” H.R. Conf. Rep. No. 102-966, at 731-32 (1992) (emphasis added). Thus,
“permitting judicial review . . . would upset the intricate statutory scheme Congress carefully
drafted to keep in equipoise important competing political and constitutional concerns.”
Armstrong v. Bush, 924 F.2d 282, 290 (D.C. Cir. 1991) (holding that Presidential Records Act
impliedly precludes judicial review of Presidential actions under that statute).

Moreover, Congress specified strict deadlines for review, investigation, and Presidential
action under Section 721; those strict deadlines further indicate Congress’s intent to preclude
judicial review. As noted, CFIUS is instructed to complete a review within 30 days of accepting
a notice of a covered transaction, and, if it proceeds to investigation, CFIUS must complete that
investigation within an additional 45-day period. 50 U.S.C. App. 8 2170(b)(1)(E), (b)(2)(C). The
President is then directed to determine whether he will exercise his authority under the Defense
Production Act within 15 days of the conclusion of the investigation. 50 U.S.C. App. §
2170(d)(2). Congress acted deliberately in providing for this schedule, recognizing that a
guarantee of a timely review “is important in ensuring that foreign investors are not subjected to
disparate treatment relative to their domestic competitors in the vast majority of cases where the
foreign investment does not pose significant national security concerns and any concerns are
addressed through mitigation agreements within the 30-day period.” H.R. Rep. No. 110-24, pt. 1,
at 11 (2007). These “tight and rigid deadlines on administrative review and Presidential action,”
coupled with Congress’s “nonjudicial opportunities to assess any procedural (or other)
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irregularities” in the President’s actions, strongly support the inference—made express in the
statutory text—that Congress did not intend judicial interference in this process. See Dalton v.
Specter, 511 U.S. at 481-482 (Souter, J.,
concurring). See also Am. Soc’y of Cataract & Refractive Surgery v. Thompson, 279 F.3d 447,
454 (7th Cir. 2002) (statutory deadline for establishing fee schedules supports inference that
Congress intended to preclude review).

In sum, the plain language of Section 2170(e) precludes this Court’s jurisdiction over
Ralls’s challenge to the President’s findings and actions under the Defense Production Act.
Congress’s decision to preclude review is eminently sensible; given that this case involves a
Presidential action against the backdrop of his inherent foreign affairs authority and in the field
of national security, an area that is not traditionally a subject of judicial cognizance. Further, the
structure of the Act provides further proof that Congress intended expedited action that would
ultimately be subject to its own review, not that of the courts.

C. The Preclusion of Judicial Review Applies with Particular Force to Ralls’s
Insubstantial, As-Applied Challenges to the Presidential Order

The foregoing suffices to demonstrate that Congress meant what it said when it expressly

precluded judicial review of any challenge, such as those raised by Ralls here, to the President’s
findings and actions under the Defense Production Act. Accordingly, this Court need only apply
50 U.S.C. App. 8 2170(e) to dismiss this action for lack of subject matter jurisdiction. Ralls’s
complaint, moreover, presents no reason to depart from the express statutory preclusion of
review. Its challenge to the President’s interpretation of the scope of his authority under the
Defense Production Act is not cognizable under the APA or otherwise. Its constitutional
challenges to the Presidential Order do not suffice to invoke jurisdiction, given that Congress
foreclosed judicial review in order to avoid serious concerns that would arise from subjecting the
President to the supervision of federal courts, and given the insubstantiality of those claims.
Congress’s express instruction that judicial review shall not be had of the Presidential Order,
therefore, should be heeded here. See Fischer v. Resolution Trust Corp., 59 F.3d 1344, 1351
(D.C. Cir. 1995) (finding preclusion of review of “insubstantial” constitutional claims against
agency action).

1. Ralls Raises No Challenge to the President’s Interpretation of His Authority
under the Defense Production Act that Allows It to Circumvent the
Jurisdictional Bar

Ralls contends that the President exceeded his statutory authority by specifying certain

conditions on Ralls’s use of the Project Companies, rather than solely ordering the divestiture of
those companies. Because Ralls directly challenges the President’s own actions, it could not
(even in the absence of the express withdrawal of review in Section 2170(e)) raise its challenge
to the Presidential Order under the Administrative Procedure Act (APA), because the President is
not an agency subject to the APA’s terms. See Franklin v. Massachusetts, 505 U.S. 788, 801
(1992); Dalton v. Specter, 511 U.S. 462, 473-74 (1994); Swan v. Clinton, 100 F.3d 973, 981 n.4
(D.C. Cir. 1996). Nor could Ralls pursue a challenge against the Presidential Order outside of the
scope of the APA on the theory that the dispute over the scope of the President’s interpretation of
his statutory authority rises to the level of a constitutional challenge. Although the Court
recognized in Franklin that some constitutional claims may proceed outside of the APA as to
Presidential actions, “if every claim alleging that the President exceeded his statutory authority
were considered a constitutional claim, the exception identified in Franklin would be broadened
beyond recognition.” Dalton v. Specter, 511 U.S. at 474 (declining to permit “evisceration” of
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preclusion of statutory claims against the President by characterizing such claims as
constitutionally based). Ralls presents exactly the sort of challenge that the Court rejected in
Specter; its claim that the President misinterpreted his authority under Section 2170(d) would not
be judicially cognizable, even in the absence of an express statutory withdrawal of judicial
review. In enacting Section 2170(e), Congress underscored the rule of Specter that the
President’s interpretation of the scope of this authority under a statutory grant of authority to him
will not be subject to judicial second-guessing.

The only potential means for Ralls to assert that the President exceeded his statutory
authority would be a non-statutory cause of action under the authority of Leedom v. Kyne, 358
U.S. 184 (1958); such a claim, if it were available, could be brought only against a subordinate
official charged with carrying out the President’s instructions, not against the President himself.
By enacting Section 2170(e), however, Congress clarified that Presidential actions under the
Defense Production Act are not subject even to this circumscribed form of non-statutory review.
See Chamber of Commerce v. Reich, 74 F.3d 1322, 1328 (D.C. Cir. 1996) (noting Congressional
power to preclude non-statutory judicial review of Presidential action).

The Kyne exception applies only where three conditions are met: “(i) the statutory
preclusion of review is implied rather than express; (ii) there is no alternative procedure for
review of the statutory claim; and (iii) the agency plainly acts ‘in excess of its delegated powers
and contrary to a specific prohibition in the’ statute that is “‘clear and mandatory.”” Nyunt v.
Chairman, Broad. Bd. of Governors, 589 F.3d 445, 449 (D.C. Cir. 2009) (quoting Kyne, 358
U.S. at 188) (internal citations omitted). Neither the first nor the third condition is satisfied here.
In enacting 50 U.S.C. App. 2170(e), Congress has explicitly precluded review of the President’s
actions. And the third condition requires that the government’s error be “so extreme that one may
view it as jurisdictional or nearly so.” Griffith v. FLRA, 842 F.2d 487, 493 (D.C. Cir. 1988).

Ralls’s claim falls far short of that standard. The Act authorizes the President to “take
such action for such time as the President considers appropriate to suspend or prohibit any
covered transaction that threatens to impair the national security of the United States.” 50 U.S.C.
App. 8 2170(d)(1). The provision affords the President a broad range of authority, and certainly
permits him to take action that he considers to be appropriate to ensure the effective
implementation of his order that prohibits a foreign acquisition on national security grounds.

* * * *

2. Ralls Raises No Substantial Constitutional Challenge to the President’s
Exercise of His Discretion under the Defense Production Act

Second, Ralls raises constitutional challenges to the manner in which the President
exercised his discretion under the Defense Production Act. Those challenges amount to nothing
more than disguised challenges to the President’s exercise of his statutory discretion under the
Act; they do not, therefore, justify departing from Congress’s preclusion of judicial review. To
be sure, in some circumstances, courts will apply a presumption that Congress does not intend a
statutory withdrawal of jurisdiction to preclude review of all constitutional claims that could
arise in response to particular agency action. See Johnson v. Robison, 415 U.S. 361, 373-74
(1974). This presumption is invoked to avoid the constitutional concerns that assertedly would
arise if all such claims were precluded. That presumption does not apply here. As noted, this case
concerns the President’s action in the area of national security exercising power expressly
afforded to him by Congress. In light of the Congressional and Presidential agreement that the
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President’s exercise of his discretion under the Defense Production Act should not be subject to
review, and in light of the fact that judicial review would require the Court to superintend the
President’s exercise of that discretion, serious separation-of-powers concerns would arise if this
Court were permitted to supervise the President’s exercise of his authority under Section 721.
Accordingly, there is no reason to doubt that Congress meant what it said in withdrawing all
review of the President’s actions under the Defense Production Act.

The presumption is also inapplicable because the constitutional claims that Ralls raises
are insubstantial. Ralls asserts that the President deprived it of property without due process
because he did not provide Ralls with a fuller opportunity to participate in the process of
Presidential decision-making that led to the Presidential Order. But Ralls had no property interest
in completing its acquisition of the Project Companies free from CFIUS oversight. In order to
hold a property interest, a person “must have more than a unilateral expectation of” a benefit;
“[h]e must, instead, have a legitimate claim of entitlement to it.” Bd. of Regents of State Colleges
v. Roth, 408 U.S. 564, 577 (1972). Ralls, like any other foreign acquirer of a United States entity
in a transaction that implicates national security, had no legitimate claim of entitlement to
complete its acquisition without CFIUS approval. As noted, the Defense Production Act
contemplates that parties will voluntarily file a notice of their intended transaction with CFIUS
before completing the transaction, and a party that does not do so takes the risk that its
transaction will be unwound. For that reason, no well-advised purchaser would proceed with a
transaction that raises potential national security concerns without first seeking CFIUS clearance.
See Review of the CFIUS Process at 114 (statement of Deputy Secretary Kimmitt). Because
Ralls chose to ignore these considerations and to proceed with its acquisition, “the consequences
of [its] conduct were entirely foreseeable.” Paradissiotis v. United States, 304 F.3d 1271, 1276
(Fed. Cir. 2002); see also Dames & Moore, 453 U.S. at 674 n.6 (given President’s authority to
revoke attachments on foreign assets under the IEEPA, party “did not acquire any ‘property’
interests in its attachments”).

Moreover, the President and CFIUS followed the procedures prescribed by 50 U.S.C.
App. 8 2170 by inviting Ralls to submit its notice of the covered transaction. (Lago Decl., 1 5.)
Ralls submitted that notice, which included its detailed argument as to why it believed that its
transaction did not present a threat to national security, and why it believed that any possible
national security threat could be addressed by provisions of law other than the Defense
Production Act. (ECF 7-7.) Due process did not require the President to give Ralls further
opportunities to participate in his decision-making. See Holy Land Found. for Relief & Dev. v.
Ashcroft, 333 F.3d 156, 164 (D.C. Cir. 2003) (due process does not prevent decision based on
classified information to which party did not have access). See also Haig v. Agee, 453 U.S. 280,
307 (1981) (“[N]o governmental interest is more compelling than the security of the Nation.”).

Ralls also asserts that the President denied it the equal protection of the laws by not
explaining why allegedly similarly-situated persons have not also been subject to a Presidential
Order under the Defense Production Act. This is merely an attempt to restate an APA rational
decision-making claim in constitutional terms. Section 2170(e) prohibits any inquiry into the
President’s findings and actions, and the mere re-assertion of that inquiry as a rational-basis
equal protection claim does not change that result. See, e.g., Manani v. Filip, 552 F.3d 894, 900
n.3 (8th Cir. 2009) (“[A] petitioner may not create the jurisdiction that Congress chose to remove
simply by cloaking an abuse of discretion argument in constitutional garb.”). In any event, Ralls’
equal protection claim obviously lacks merit. Its mere speculation that the President
should also have issued an order addressing other windfarm projects in the area that have
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foreign-made equipment does not suffice to carry its “heavy burden” to negate “every
conceivable basis which might support” the Presidential Order. Tate v. District of Columbia, 627
F.3d 904, 910 (D.C. Cir. 2010) (internal quotations omitted).

Ralls presents no substantial challenge to the Presidential Order. Thus—even if Section
2170(e) contained an exception allowing review of meritorious challenges to such orders—there
is no reason to depart from the plain language of the statutory withdrawal of jurisdiction. This
Court lacks jurisdiction over Ralls’s claim with respect to the Presidential Order.

* * * *

2. Intellectual Property:

a. Beijing Treaty on Audiovisual Performances

On June 26, 2012, the United States and 47 other countries signed the Beijing Treaty on
Audiovisual Performances at a diplomatic conference convened by World Intellectual
Property (“WIPO”) members. As explained in a June 26, 2012 State Department media note,
available at www.state.qov/r/pa/prs/ps/2012/06/194101.htm, the Beijing Treaty, “fills a
gap in the system of international copyright protection by extending to actors in motion
pictures and television programs the type of protections previously accorded to authors and
to performers in sound recordings.” Negotiation of the treaty began over twelve years ago
and involved developing and developed countries. The U.S. Patent and Trademark Office
(“PTO”) issued a press release about the conclusion of the Beijing Treaty on June 26, with
links to the treaty text, a more detailed fact sheet about the treaty, and a description of the
negotiations, available at www.uspto.qgov/news/pr/2012/12-39.jsp. The text of the treaty is
available at www.wipo.int/edocs/mdocs/copyright/en/avp dc/avp dc 20.pdf.

b. Special 301 Report

In April 2012, the Office of the U.S. Trade Representative (“USTR”) issued the 2012 Special
301 Report (“Report”) to identify those foreign countries that deny adequate and effective
protection of intellectual property rights (“IPR”) or deny fair and equitable market access to
U.S. persons that rely upon intellectual property protection. USTR submits the Report
annually pursuant to § 182 of the Trade Act of 1974, as amended by the Omnibus Trade and
Competitiveness Act of 1988 and the Uruguay Round Agreements Act (enacted in 1994).
The 2012 Report reviewed 77 trading partners’ protection and enforcement of IPR and
identified 13 countries on the Priority Watch List, 26 on the Watch List, and one country
under § 306 monitoring. Countries listed in these categories are found lacking with respect
to IPR protection, enforcement, or market access for persons relying on intellectual
property protection. See Digest 2007 at 605—7 for additional background.

The 2012 Report includes an invitation to all trading partners listed in the Report to
cooperatively develop action plans to resolve IPR issues of concern. In the past, successful
completion of action plans has led to trading partners’ removal from the Special 301 lists.
The Report identified particular problems in the listed countries, including Ukraine, which
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was moved onto the Priority Watch List in 2012. The Report also recognized positive
accomplishments in a number of areas. These accomplishments included the adoption of
significant IPR laws, regulations, or other measures in Malaysia, Spain, Israel, the
Philippines, Russia, China, Korea, and Colombia. Malaysia and Spain were removed from the
watch list due to their accomplishments. The full text of the Report is available at

www. ustr.qgov/about-us/press-office/reports-and-publications/2012-2. For a list of the
countries identified in the 2012 Report, see USTR’s press release, available at

www. ustr.qgov/about-us/press-office/press-releases/2012/april/ustr-releases-annual-
special-301-report-intellectual.

Separately, on December 13, 2012 USTR announced the results of a Special 301 Review
of Notorious Markets, available at
www.ustr.gov/sites/default/files/121312%20Notorious%20Markets%20List.pdf. The results
of the review identified concerns with more than 30 Internet and physical markets that
exemplify marketplaces that deal in infringing goods and services, facilitating and sustaining
global piracy and counterfeiting. The review also identified eight previously listed markets
that were removed due to law enforcement actions against those markets or significant
voluntary actions by market operators aimed at addressing identified problems. For further
information on the Notorious Markets list, see USTR’s press release of December 13, 2012,
available at www.ustr.gov/about-us/press-office/press-releases/2012/december/ustr-
announces-results-special-301.

3. Food Assistance Convention

On April 25, 2012, the UN Food Assistance Convention was adopted in London. The United
States became a signatory and deposited its instrument of acceptance on September 26,
2012.”"" The Convention had garnered 14 signatories by December 31, 2012 in accordance
with Article 12. The text of the Convention is available at
http://treaties.un.orqg/doc/source/signature/2012/CTC XIX-48.pdf. As stated in its
preamble, the purpose of the Convention is to

improve the effectiveness, efficiency, and quality of food assistance in preserving the
lives and alleviating the suffering of the most vulnerable populations, especially in
emergency situations, by strengthening international cooperation and coordination, in
particular among the Parties and stakeholders.

Article 2 of the Convention lays out principles to which the Parties should adhere in
providing food assistance, while Article 4 defines terms used in the Convention. Article 5

skskskk

Editor’s Note: The Convention entered into force on January 1, 2013, in accordance with
Article 15(1), which provides that “This Convention shall enter into force on 1 January 2013 if
by 30 November 2012 five Signatories have deposited instruments of ratification, acceptance, or
approval.”
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provides that each Party agrees to make a “minimum annual commitment” of food
assistance in accordance with its laws and regulations. Article 6 requires an annual report
and information sharing by the Parties, and Article 7 establishes a Food Assistance
Committee with representatives of all the Parties as a forum for discussion with respect to
food assistance matters. Article 8 provides for a Chairperson and Vice-Chairperson of the
Committee and lists their duties. Article 9 specifies that the Committee shall hold at least
one formal session per year and other informal meetings. Article 10 directs that the
Committee shall have a Secretariat which initially will be the International Grains Council’s
Secretariat.

4. Voluntary Principles on Security and Human Rights

See Chapter 6.A.3.c. for a discussion of U.S. involvement in the work of the UN to promote
the Guiding Principles on Business and Human Rights. In March 2012, the United States
participated in the annual plenary meeting in Ottawa of the Voluntary Principles on Security
and Human Rights, at which participants approved the creation of an association under
Dutch law to be based in The Hague, Netherlands to address the administrative needs of
the Voluntary Principles initiative. The Voluntary Principles initiative began in 2000 when
governments, multinational corporations, and non-governmental organizations came
together to express support for principles to guide private companies in the extractive
industries in three categories: risk assessment, relations with public security, and relations
with private security. See Digest 2000 at 364-68. The State Department issued a media note
on March 30, 2012, announcing the decision to create the new organization to advance the
Voluntary Principles initiative. The entity, the Association of the Voluntary Principles on
Security and Human Rights, was created in November 2012. The media note is excerpted
below and available at www.state.qov/r/pa/prs/ps/2012/03/187239.htm. For more
information on the Voluntary Principles, see www.voluntaryprinciples.org/.

... Along with the approval of governance rules in 2011, this transforms the VVoluntary Principles
from an ad hoc collaboration to a stable, structured initiative as it starts its second decade. This is
a key step in cementing the relationship between governments, industry, and civil society in
finding solutions to human rights problems that none could solve alone.

The Voluntary Principles initiative consists of 20 oil, mining, and gas companies; seven
governments; and 10 non-governmental organizations (NGOs). In Ottawa, the VVoluntary
Principles welcomed the French oil and gas giant Total, S.A., as a new participant, and the
International Finance Corporation and Democratic Control of Armed Forces, as observers.
Participants discussed best practices and challenges on human rights and security issues, and
strategies for engaging the governments of other countries where oil, gas, and mining companies
are headquartered or operate. During the meeting, 13 participating companies led a conversation
on the status of their pilot project to develop key performance indicators, which will guide and
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validate the ways that companies fulfill the commitments they make under the Voluntary
Principles. These companies will integrate the indicators into their systems this year. This
important step will help companies maintain high standards while they do business in these
difficult areas of the world.

5. SEC Final Rules Implementing the Dodd-Frank Act

On August 22, 2012, the U.S. Securities and Exchange Commission (“SEC”) adopted two final
rules mandated by the Dodd-Frank Wall Street Reform and Consumer Protection Act
(“Dodd-Frank”). The State Department issued a media note on August 23, 2012, available at
www.state.qov/r/pa/prs/ps/2012/08/196882.htm, welcoming the SEC’s action. The final
rule adopted to implement Section 1502 of Dodd-Frank requires certain public companies
to publicly disclose their use of conflict minerals that originated in the Democratic Republic
of the Congo (“DRC”) or an adjoining country. The final rule adopted to implement Section
1504 of Dodd-Frank, the “Cardin-Lugar amendment,” requires companies engaged in the
commercial development of oil, natural gas, or minerals to disclose payments made to
governments for the commercial development of resources. Companies must disclose the
type and total amount of covered payments made for each project and to each
government. Each of these rules is described more fully below.

a. Rule requiring disclosure of use of conflict minerals

The SEC released a statement and fact sheet regarding the new rule implementing Section
1502, available at www.sec.qov/news/press/2012/2012-163.htm. The Federal Register
publication of the final rule includes the following summary:

We are adopting a new form and rule pursuant to Section 1502 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act relating to the use of conflict minerals.
Section 1502 added Section 13(p) to the Securities Exchange Act of 1934, which requires
the Commission to promulgate rules requiring issuers with conflict minerals that are
necessary to the functionality or production of a product manufactured by such person
to disclose annually whether any of those minerals originated in the Democratic
Republic of the Congo or an adjoining country. If an issuer’s conflict minerals originated
in those countries, Section 13(p) requires the issuer to submit a report to the
Commission that includes a description of the measures it took to exercise due diligence
on the conflict minerals’ source and chain of custody. The measures taken to exercise
due diligence must include an independent private sector audit of the report that is
conducted in accordance with standards established by the Comptroller General of the
United States. Section 13(p) also requires the issuer submitting the report to identify the
auditor and to certify the audit. In addition, Section 13(p) requires the report to include
a description of the products manufactured or contracted to be manufactured that are
not ““DRC conflict free,” the facilities used to process the conflict minerals, the country
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of origin of the conflict minerals, and the efforts to determine the mine or location of
origin. Section 13(p) requires the information disclosed by the issuer to be available to
the public on its Internet Web site.

77 Fed. Reg. 56,274 (Sept. 12, 2012).

Under the final rule, companies that are required to file a Conflict Minerals Report must
exercise due diligence on the source and chain of custody of their conflict minerals
(tantalum, tin, gold, and tungsten). The due diligence measures must conform to a
nationally or internationally recognized due diligence framework. The SEC indicated that the
due diligence guidance approved by the Organisation for Economic Co-operation and
Development (“OECD”) satisfies this requirement.

The United States government had previously endorsed and promoted the “OECD Due
Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and
High-Risk Areas.” See Digest 2011 at 402-04; see also Digest 2010 at 675n.

b. Rule requiring disclosure of payments by resource extraction issuers

The SEC fact sheet describing the final rule implementing section 1504 of Dodd-Frank is
available at www.sec.qov/news/press/2012/2012-164.htm. The Federal Register notice
issued by the SEC about the final rule includes the following summary:

We are adopting new rules and an amendment to a new form pursuant to Section 1504
of the Dodd-Frank Wall Street Reform and Consumer Protection Act relating to
disclosure of payments by resource extraction issuers. Section 1504 added Section 13(q)
to the Securities Exchange Act of 1934, which requires the Commission to issue rules
requiring resource extraction issuers to include in an annual report information relating
to any payment made by the issuer, a subsidiary of the issuer, or an entity under the
control of the issuer, to a foreign government or the Federal Government for the
purpose of the commercial development of oil, natural gas, or minerals. Section 13(q)
requires a resource extraction issuer to provide information about the type and total
amount of such payments made for each project related to the commercial
development of oil, natural gas, or minerals, and the type and total amount of payments
made to each government. In addition, Section 13(q) requires a resource extraction
issuer to provide information regarding those payments in an interactive data format.

77 Fed. Reg. 56,365 (Sept. 12, 2012).
The Federal Register Notice also provided, by way of background, this rationale for the
rule:

Based on the legislative history,... Congress enacted Section 1504 to increase the
transparency of payments made by oil, natural gas, and mining companies to
governments for the purpose of the commercial development of their oil, natural gas,
and minerals. A primary goal of such transparency is to help empower citizens of those
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resource-rich countries to hold their governments accountable for the wealth generated

by those resources.

Id. at 56,366 (with footnotes citing statement by Senator Richard Lugar omitted).

The final rule, in keeping with Dodd-Frank section 1504, defines the types of payments
that must be disclosed consistent with the statute, which specifically references the
Extractive Industries Transparency Initiative (“EITI”), “a voluntary coalition of oil, natural
gas, and mining companies, foreign governments, investor groups, and other international
organizations dedicated to fostering and improving transparency and accountability in
countries rich in oil, natural gas, and minerals.” Id. In 2011, the United States announced its
commitment to the EITI. See www.whitehouse.gov/the-press-office/2011/09/20/opening-
remarks-president-obama-open-government-partnership and
www. whitehouse.qov/sites/default/files/us national action plan final 2.pdf. The U.S.
Department of the Interior (“DOI”) is responsible for implementing the U.S. EITI. See
www.whitehouse.qov/the-press-office/2011/10/25/white-house-announces-secretary-ken-
salazar-administrations-senior-offic.

6. Tax Treaties

a. Bilateral Tax Treaties

On May 17, 2012, President Obama transmitted to the Senate for its advice and consent to
ratification the Convention between the Government of the United States of America and
the Government of the Republic of Chile for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to taxes on Income and Capital, signed February 3,
2010, with a Protocol and a related Agreement. As described by the President in his
transmittal letter,

The proposed Convention, Protocol, and related Agreement (together “proposed
Treaty”) would be the first bilateral income tax treaty between the United States and
Chile. The proposed Treaty contains comprehensive provisions designed to address
“treaty shopping,” which is the inappropriate use of a tax treaty by residents of a third
country, and provides for a robust exchange of information between the tax authorities
in the two countries to facilitate the administration of each country’s tax laws.

Daily Comp. Pres. Docs. 2012 DCPD No. 00382, p. 1.

b. Protocol Amending the Convention on Mutual Administrative Assistance in Tax Matters

On May 17, 2012, President Obama transmitted to the Senate for its advice and consent to
ratification the Protocol Amending the Convention on Mutual Administrative Assistance in
Tax Matters. Daily Comp. Pres. Docs 2012 DCPD No. 00383, p. 1 (May 17, 2012). The
Protocol was signed by the United States in 2010 and would amend the existing Convention
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that entered into force for the United States in 1995. The President’s transmittal letter to
the Senate explained:

The proposed Protocol amends the existing Convention in order to bring it into
conformity with current international standards on exchange of information, as
reflected in the Organization for Economic Co-operation and Development’s (OECD)
Model Tax Convention on Income and Capital and the current U.S. Model Income Tax
Convention. Furthermore, it updates the existing Convention’s rules regarding the
confidentiality and permitted uses of exchanged tax information, and opens the existing
Convention to adherence by countries other than OECD and Council of Europe
members. The Protocol entered into force on January 6, 2011, following ratification by
five parties to the existing Convention.

c. Foreign Account Tax Compliance Act (FATCA) Agreements

In 2012, the United States actively engaged with more than 50 countries and jurisdictions
around the world to improve international tax compliance and implement the Foreign
Account Tax Compliance Act (“FATCA”). FATCA was enacted in 2010 to target non-
compliance by U.S. taxpayers using foreign accounts. In 2012, the U.S. Treasury Department
published model bilateral intergovernmental agreements to be used with FATCA partners to
facilitate cooperation in implementing FATCA’s provisions requiring foreign financial
institutions to report to the IRS information about financial accounts held by U.S. taxpayers,
or by foreign entities in which U.S. taxpayers hold a substantial ownership interest. The U.S.
successfully concluded bilateral intergovernmental agreements to implement FATCA with
the United Kingdom, Denmark, Ireland, and Mexico in 2012 and is engaged in discussions
about concluding such agreements or other understandings with many other jurisdictions.
The bilateral intergovernmental agreements concluded in 2012 are available at
www.treasury.qgov/resource-center/tax-policy/treaties/Pages/FATCA.aspx. The Treasury
Department identified other countries with which the United States is discussing possible
agreements or understandings in a November 8, 2012 press release, available at
www.treasury.qov/press-center/press-releases/Pages/tq1759.aspx.

7. Antitrust

On September 27, 2012, the United States Department of Justice and the United States
Federal Trade Commission entered into a memorandum of understanding to promote
cooperation and communication on antitrust matters with the Competition Commission of
India (“CCI”). The document is available at www.ftc.gov/opa/2012/09/indiamou.shtm.
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