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Chapter 16

Sanctions, Export Controls, and Certain Other Restrictions

This chapter discusses selected developments during 2012 relating to sanctions, export
controls, and certain other restrictions relating to travel or U.S. government assistance. It
does not cover developments in many of the United States’ longstanding financial sanctions
regimes, which are discussed in detail at www.treasury.qgov/resource-
center/sanctions/Pages/default.aspx. It also does not cover comprehensively developments
relating to the export control programs administered by the Commerce Department or the
defense trade control programs administered by the State Department. Detailed
information on the Commerce Department’s activities relating to export controls is
provided in the U.S. Department of Commerce, Bureau of Industry and Security’s Annual
Report to the Congress for Fiscal Year 2012, available at

www. bis.doc.qov/news/2013/BIS annual report 2012.pdf. Details on the State
Department’s defense trade control programs are available at www.pmddtc.state.gov.

. IMPOSITION, IMPLEMENTATION, AND MODIFICATION OF SANCTIONS AND CERTAIN
OTHER RESTRICTIONS

Syria

The United States took several steps in 2012 to protect civilians in Syria and target the Asad
regime. U.S. actions were coordinated with the international community, including the
Arab League and the United Nations. International and U.S. sanctions are discussed below.
Chapter 6 discusses the Human Rights Council’s actions with regard to Syria. Chapter 9
discusses recognition of the Syrian opposition. Chapter 17 excerpts a speech on the
situation in Syria by U.S. State Department Legal Adviser Harold H. Koh.

Meetings of Friends of the Syrian People

The United States actively participated in the group “Friends of the Syrian People,” which
met on several occasions in 2012. At the February 2012 meeting, U.S. Secretary of State
Hillary Rodham Clinton encouraged all present to increase the pressure on the Asad regime
through sanctions:
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b.

(1)

We all need to look hard at what more we can do. It’s time for everyone here to place
travel bans on senior members of the regime—as the Arab League has done—freeze
their assets, boycott Syrian oil, suspend new investments, and consider closing
embassies and consulates. For nations that have already imposed sanctions, we must
vigorously enforce them.

Intervention at the Friends of the Syrian People meeting, February 24, 2012, available at
www.state.gov/secretary/rm/2012/02/184606.htm.

The United States hosted the second meeting of the Friends of the Syrian People
International Working Group on Sanctions in Washington on June 6. The meeting, which the
United States co-chaired with the governments of Turkey and Qatar, focused on ways to
further strengthen international sanctions against the Syrian regime.

U.S. sanctions and other controls

Sanctions imposed under executive orders issued prior to 2012

The president first exercised authority under the International Emergency Economic Powers
Act (“IEEPA”) to declare a national emergency based on the threat to the United States
presented by the actions of the government of Syria in 2004. The president has issued
additional executive orders since that initial determination. Each year, the finding of a
national emergency must be renewed in order for sanctions programs under executive
orders related to that emergency to be maintained. In the 2012 determination to continue
the national emergency with respect to Syria, the president summarized the current
posture of the Syrian regime, justifying the maintenance of sanctions:

While the Syrian regime has reduced the number of foreign fighters bound for Iraq, the
regime’s own brutality and repression of its citizens who have been calling for freedom
and a representative government endangers not only the Syrian people themselves, but
could yield greater instability throughout the region. The Syrian regime’s actions and
policies, including obstructing the Lebanese government’s ability to function effectively,
pursuing chemical and biological weapons, and supporting terrorist organizations,
continue to pose an unusual and extraordinary threat to the national security, foreign
policy, and economy of the United States. As a result, the national emergency declared
on May 11, 2004, and the measures adopted on that date in Executive Order 13338; on
April 25, 2006, in Executive Order 13399; on February 13, 2008, in Executive Order
13460; on April 29, 2011, in Executive Order 13572; on May 18, 2011, in Executive Order
13573; on August 17, 2011, in Executive Order 13582; on April 22, 2012, in Executive
Order 13606; and on May 1, 2012, in Executive Order 13608, to deal with that
emergency must continue in effect beyond May 11, 2012. Therefore, in accordance with
section 202(d) of the National Emergencies Act, 50 U.S.C. 1622(d), | am continuing for 1
year the national emergency declared with respect to the actions of the Government of
Syria.


http://www.state.gov/secretary/rm/2012/02/184606.htm
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77 Fed. Reg. 27,559 (May 10, 2012).

On February 16, 2012, the Department of the Treasury’s Office of Foreign Assets Control
(“OFAC”) designated the Iranian Ministry of Intelligence and Security (“MOIS”) pursuant to
E.O. 13572 of April 29, 2011, “Blocking Property of Certain Persons With Respect to Human
Rights Abuses in Syria.” 77 Fed. Reg. 10,808 (Feb. 23, 2012). MOIS was simultaneously
designated pursuant to E.O. 13553 (for its support for human rights abuses in Iran) and E.O.
13224 (for its support for terrorist groups). See State Department media note, available at
www.state.qov/r/pa/prs/ps/2012/02/184079.htm; see also Treasury Department press
release, available at www.treasury.qov/press-center/press-releases/Pages/tq1424.aspx. On
July 18, 2012, OFAC designated an additional entity (Drex Technologies S.A.) pursuant to
E.O. 13572. 77 Fed. Reg. 43,658 (July 25, 2012)

On March 30, 2012, OFAC designated three individuals (Munir Adanov, Dawood Rajiha,
and Zuhayr Shalish) pursuant to Executive Order 13573 of May 18, 2011, “Blocking Property
of Senior Officials of the Government of Syria.” 77 Fed. Reg. 20,693 (Apr. 5, 2012). On July
18, 2012, OFAC designated 29 additional individuals pursuant to E.O. 13573. 77 Fed. Reg.
43,658 (July 25, 2012). On August 14, OFAC removed one individual from the list of those
designated under E.O. 13573: Riyad Hijab, Syria’s prime minister, who defected and
pledged allegiance to the Syrian opposition. 77 Fed. Reg. 50,210 (Aug. 20, 2012).

On March 5, 2012, OFAC designated one entity (the General Organization of Radio and
TV) pursuant to Executive Order 13582 of August 17, 2011, “Blocking Property of the
Government of Syria and Prohibiting Certain Transactions with Respect to Syria.” 77 Fed.
Reg. 14,592 (Mar. 12, 2012). On August 13, 2012, OFAC designated Hizballah pursuant to
E.O. 13582 based on its support for the Asad regime. 77 Fed. Reg. 49,864 (Aug. 17, 2012);
see also August 10 special briefing on the designation, available at
www.state.qov/r/pa/prs/ps/2012/08/196335.htm.

The United States also imposed sanctions on Syrian entities pursuant to E.O. 13382
relating to proliferation, which is discussed generally in section A.3.d, below. On May 30,
2012, OFAC designated one entity, Syria International Islamic Bank, under E.O. 13382. 77
Fed. Reg. 35,114 (June 12, 2012). As explained in a May 30, 2012 press release by the
Treasury Department, available at www.treasury.qov/press-center/press-
releases/Pages/tq1596.aspx, OFAC designated the Syria International Islamic Bank (“SIIB”)
pursuant to E.O. 13382 for acting for or on behalf of the Commercial Bank of Syria and
providing services to the Syrian Lebanese Commercial Bank. Both Syrian banks had
previously been designated under E.O. 13382 based on their support to entities related to
Syrian and North Korean proliferation of weapons of mass destruction. The designation of
SIIB was also intended to further isolate and pressure the Asad regime in Syria by closing off
its access to the international financial system.

On July 18, 2012, OFAC designated five additional Syrian entities pursuant to E.O. 13382:
Business Lab, Handasieh (aka General Organization for Engineering Industries), Industrial
Solutions, Mechanical Construction Factory (MCF), and Syrian Arab Company for Electronic
Industries (Syronics). 77 Fed. Reg. 43,659 (July 25, 2012). These same five Syrian entities
were also designated on July 18 by the State Department under E.O. 12938 for engaging in
proliferation activities. 77 Fed. Reg. 43,413 (July 24, 2012).
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(2) New executive order aimed at malign use of information technology in Iran and Syria

On April 22, 2012, President Barack Obama issued Executive Order 13606, “Blocking the
Property and Suspending Entry into the United States of Certain Persons With Respect to
Grave Human Rights Abuses by the Governments of Iran and Syria Via Information
Technology.” (Sometimes referred to as the “GHRAVITy” executive order.) Daily Comp. Pres.
Docs. 2012 DCPD No. 00294 p. 1 (Apr. 22, 2012); 77 Fed. Reg. 24,571 (Apr. 24, 2012). The
order addresses “the commission of serious human rights abuses against the people of Iran
and Syria by their governments, facilitated by computer and network disruption,
monitoring, and tracking by those governments, and abetted by entities in Iran and Syria
that are complicit in their governments’ malign use of technology for those purposes.”
Section 1 of E.O. 13606 appears below, identifying the persons whose property may be
blocked under the order. Section 4 imposes visa restriction on such persons. One individual
(Ali Mamluk) and six entities (Datak Telecom, Iranian Ministry of Intelligence and Security,
Islamic Revolutionary Guard Corps, Law Enforcement Forces of the Islamic Republic of Iran,
Syrian General Intelligence Directorate, and Syriatel) are listed in the annex to E.O. 13606.
Additional identifying information for the persons listed in the annex to the order was
published in the Federal Register on May 24, 2012. 77 Fed. Reg. 31,068 (May 24, 2012).

Section 1. (a) All property and interests in property that are in the United States, that hereafter
come within the United States, or that are or hereafter come within the possession or control of
any United States person, including any foreign branch, of the following persons are blocked and
may not be transferred, paid, exported, withdrawn, or otherwise dealt in:

(i) the persons listed in the Annex to this order; and

(i) any person determined by the Secretary of the Treasury, in consultation with or at the
recommendation of the Secretary of State:

(A) to have operated, or to have directed the operation of, information and
communications technology that facilitates computer or network disruption, monitoring, or
tracking that could assist in or enable serious human rights abuses by or on behalf of the
Government of Iran or the Government of Syria;

(B) to have sold, leased, or otherwise provided, directly or indirectly, goods, services, or
technology to Iran or Syria likely to be used to facilitate computer or network disruption,
monitoring, or tracking that could assist in or enable serious human rights abuses by or on behalf
of the Government of Iran or the Government of Syria;

(C) to have materially assisted, sponsored, or provided financial, material, or
technological support for, or goods or services to or in support of, the activities described in
subsections (a)(ii)(A) and (B) of this section or any person whose property and interests in
property are blocked pursuant to this order; or

(D) to be owned or controlled by, or to have acted or purported to act for or on behalf of,
directly or indirectly, any person whose property and interests in property are blocked pursuant
to this order.
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(b) The prohibitions in subsection (a) of this section apply except to the extent provided
by statutes, or in regulations, orders, directives, or licenses that may be issued pursuant to this
order, and notwithstanding any contract entered into or any license or permit granted prior to the
effective date of this order.

(3) New executive order aimed at curtailing evasion of sanctions relating to Iran and Syria

On May 1, 2012, President Obama issued Executive Order 13608, “Prohibiting Certain
Transactions With and Suspending Entry Into the United States of Foreign Sanctions Evaders
With Respect to Iran and Syria.” Daily Comp. Pres. Docs. 2012 No. 00328 p. 1 (May 1, 2012);
77 Fed. Reg. 26,409 (May 3, 2012). Section 1 of E.O. 13608 is set forth below, and identifies
those persons who are subject to sanction to include those who violate existing sanctions
relating to Iran or Syria and those who facilitate deceptive transactions for persons subject
to sanctions relating to Iran or Syria. E.O. 13608 subjects those designated thereunder to a
prohibition on all transactions or dealings in or intended for the United States or provided
by or to U.S. persons, wherever located. Section 4 imposes visa restrictions on such persons.

Section 1. (a) The Secretary of the Treasury, in consultation with the Secretary of State, is hereby
authorized to impose on a foreign person the measures described in subsection (b) of this section
upon determining that the foreign person:

(i) has violated, attempted to violate, conspired to violate, or caused a violation of any
license, order, regulation, or prohibition contained in, or issued pursuant to:

(A) any Executive Order relating to the national emergencies declared in Executive Order
12957 of March 15, 1995, or in Executive Order 13338 of May 11, 2004, as modified in scope in
subsequent Executive Orders; or

(B) to the extent such conduct relates to property and interests in property of any person
subject to United States sanctions concerning Iran or Syria, Executive Order 13382 of June 28,
2005, any Executive Order subsequent to Executive Order 13382 of June 28, 2005, that relates to
the national emergency declared in Executive Order 12938 of November 14, 1994, or any
Executive Order relating to the national emergency declared in Executive Order 13224 of
September 23, 2001,

(ii) has facilitated deceptive transactions for or on behalf of any person subject to United
States sanctions concerning Iran or Syria; or

(iii) is owned or controlled by, or is acting or purporting to act for or on behalf of,
directly or indirectly, any person determined to meet the criteria set forth in subsection (a) of this
section.

(b) With respect to any foreign person determined to meet the criteria set forth in
subsection (a) of this section, the Secretary of the Treasury may prohibit all transactions or
dealings, whether direct or indirect, involving such person, including any exporting, reexporting,
importing, selling, purchasing, transporting, swapping, brokering, approving, financing,
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facilitating, or guaranteeing, in or related to (i) any goods, services, or technology in or intended
for the United States, or (ii) any goods, services, or technology provided by or to United States
persons, wherever located.

(c) The prohibitions in subsection (b) of this section apply except to the extent provided
by statutes, or in regulations, orders, directives, or licenses that may be issued pursuant to this
order, and notwithstanding any contract entered into or any license or permit granted prior to the
date of this order.

(4) Syria-related designations under other executive orders

See section A.4.b. and A.3.d, infra for additional designations of Syria-related entities
and individuals pursuant to executive orders relating to terrorism and proliferation,
respectively. Of particular note, as discussed in section A.4.b., the State Department
amended the designation of al-Qaida in Iraq (“AQl”) to include the al-Nusrah Front, an
entity which has claimed responsibility for hundreds of attacks in Syria. 77 Fed. Reg. 73,732
(Dec. 11, 2012).

2. lIran

In 2012, the United States continued to pursue its dual-track approach to preventing Iran
from gaining nuclear weapons capabilities. See Digest 2009 at 585-90 and 773-74.
Together with its international partners, the United States reaffirmed its commitment to
engaging Iran diplomatically while imposing extensive new sanctions to respond to Iran’s
continued inflexibility. In January, Secretary Clinton and Treasury Secretary Timothy
Geithner issued a joint statement welcoming additional European Union sanctions on Iran
that are consistent with sanctions imposed by the United States, including new sanctions
signed into law by President Obama on December 31, 2011." Their joint statement,
excerpted below, is also available at www.state.qov/r/pa/prs/ps/2012/01/182350.htm.

* * * *

We welcome today’s decision by the European Union to ban imports of Iranian crude oil and
petroleum products, freeze the assets of the Iranian central bank, and take additional action
against Iran’s energy, financial, and transport sectors.

The measures agreed to today by the EU Foreign Affairs Council are another strong step
in the international effort to dramatically increase the pressure on Iran. They are consistent with
steps the U.S. previously has taken and with new U.S. sanctions on Iran that the President signed
into law on December 31. These new U.S. sanctions intensify the ongoing pressure on Iran and
strengthen the impact of existing measures by targeting transactions with the Central Bank of

* Editor’s note: On December 31, 2011, President Obama signed into law the National Defense Authorization Act
for Fiscal Year 2012, Pub. L. 112-81 (“NDAA”"), which included in Section 1245 provisions for sanctions on
foreign financial institutions engaging in significant transactions with the Central Bank of Iran and other
designated financial institutions. Actions taken to implement the NDAA are discussed in sections A.2.b. infra.


http://www.state.gov/r/pa/prs/ps/2012/01/182350.htm
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Iran and by providing strong incentives to reduce Iran’s ability to earn revenue from its oil
exports. Taken in combination with the many other sanctions on Iran that continue to be
implemented by the United States and the international community, this new, concerted pressure
will sharpen the choice for Iran’s leaders and increase their cost of defiance of basic international
obligations.

The United States and our international partners are committed to preventing Iran from
acquiring nuclear weapons. That is why we have pursued a dual-track policy that puts pressure
on Iran to engage seriously in discussions with the international community on its nuclear
program. To date, Iran has failed to take advantage of the offer of engagement described in EU
High Representative Ashton’s October 2011 letter. Instead, Iran has refused to address the
international community’s serious and well-founded concerns about its nuclear program. These
concerns have only been heightened by Iran’s inability to explain how its nuclear program is, as
it claims, exclusively peaceful in nature or to provide any credible response to the IAEA’s
November 2011 report that detailed the potential military dimensions of Iran’s nuclear program.

* * * *

On March 4, 2012, in remarks at the American Israel Public Affairs Committee (“AIPAC”)
policy conference, President Obama summarized the impact of U.S. and international
sanctions on Iran:

Because of our efforts, Iran is under greater pressure than ever before. Some of you will
recall, people predicted that Russia and China wouldn’t join us to move towards
pressure. They did. And in 2010, the U.N. Security Council overwhelmingly supported a
comprehensive sanctions effort. Few thought that sanctions could have an immediate
bite on the Iranian regime. They have, slowing the Iranian nuclear program and virtually
grinding the Iranian economy to a halt in 2011. Many questioned whether we could hold
our coalition together as we moved against Iran’s Central Bank and oil exports. But our
friends in Europe and Asia and elsewhere are joining us. And in 2012, the Iranian
Government faces the prospect of even more crippling sanctions.

Daily Comp. Pres. Docs. 2012 DCPD No. 00153 p. 1 (Mar. 4, 2012).

a. Implementation of UN Security Council Resolutions

The UN Security Council has adopted four resolutions under Article 41 of Chapter VIl of the
UN Charter imposing sanctions targeting those providing support to Iran’s nuclear and
ballistic missile programs, as well as those assisting designated persons and entities in
sanctions evasion and violations: Resolution 1929 (2010), Resolution 1803 (2008),
Resolution 1747 (2007), and Resolution 1737 (2006). U.N. Docs. S/RES/1929, S/RES/1803,
S/RES/1747, and S/RES/1737. See Digest 2010 at 632-45, Digest 2008 at 969—75, Digest
2007 at 1031-36, and Digest 2006 at 1280—-84 for discussions of the Security Council’s Iran
resolutions. In Resolution 1929 (2010), the Council established, for an initial period of one



500 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

year, a Panel of Experts to assist the Committee in carrying out its mandate and undertake
the tasks, as specified. The Panel’s mandate has been renewed yearly, most recently in
Resolution 2049 (2012).

In 2012, the United States continued to demonstrate strong support for full
implementation of the Security Council resolutions on Iran through statements at the
Security Council and actions taken to implement the resolutions. In September, the State
Department released a fact sheet, excerpted below and available at
http://usun.state.qov/briefing/statements/198010.htm, about implementation of
resolution 1929 and U.S. support for the work of the Iran Sanctions Committee and Iran
Panel of Experts.

In June 2010, the Security Council imposed new sanctions in response to Iran’s continuing
failure to comply with its obligations and resolve international concerns about its nuclear
program. These sanctions, imposed in resolution 1929, were the fourth and most robust round of
Security Council sanctions against Iran and an essential element of the unprecedented and far-
reaching sanctions regime spearheaded by the United States since 2009. These sanctions under
1929 have made it harder for Iran to smuggle weapons, acquire nuclear-sensitive materials and
access the funds it needs to continue its illicit nuclear and ballistic missile programs.

Since their adoption, the United States has vigorously ensured that these sanctions are
effectively implemented. In particular, the United States has supported the work of the Security
Council’s Iran Sanctions Committee, which is mandated to monitor and improve sanctions
enforcement. The United States has also assisted the work of the Iran Panel of Experts, an eight-
person independent team created in resolution 1929 to investigate sanctions violations, assist the
Committee in carrying out its mandate and advise states on how best to implement the sanctions.

Since the adoption of resolution 1929, the Committee and Panel have been continuously
active to promote better enforcement of the UN sanctions.

Over the last two years, the Committee has significantly increased its pace of work,
reviewing 309 draft documents, including correspondence with UN Member States, reports from
the Panel, proposed appointments for the Panel and drafts of regular briefs to the Security
Council.

The Panel of Experts has undertaken more than forty-five trips to visit Member States
and raise awareness about the sanctions. During these visits, the Panel often consults with States
regarding their “best practices” to implement the sanctions and inspects facilities that could be
exposed to the risks of Iran’s illicit transfer and procurement.

The Security Council has released publicly the Panel’s May 2012 final report
(http://www.un.org/sc/committees/1737/panelexperts.shtml), which contained extensive analysis
of and information about Iran’s sanctions evasion, as well as eleven specific recommendations to
improve sanctions implementation.

The Committee has received and reviewed implementation reports from ninety-five
Member States regarding steps these states taken to enforce the new sanctions imposed in
resolution 1929.

The Committee has investigated and taken action to respond to sanctions violations.



http://usun.state.gov/briefing/statements/198010.htm
http://www.un.org/sc/committees/1737/panelexperts.shtml

501 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Since the adoption of resolution 1929, the Committee has received twelve reports of
alleged sanctions violations. The Committee, with the support of the Panel, has investigated or is
in the process of investigating each case.

Six of these reported violations involved Iran’s smuggling of conventional arms. Four of
these violations were linked to illicit transfers involving Syria.

The Panel has conducted six site inspections to inspect seized Iranian cargo in other
countries.

In April 2012, the Committee imposed targeted sanctions (asset freeze/travel ban) on two
individuals and one company responsible for an illicit Iranian arms shipment that was seized by
Nigeria in 2010.

The Committee is now reviewing a recommendation by the Panel to impose additional
targeted sanctions on three other companies involved in Iranian arms smuggling.

The Committee has engaged directly with seventeen countries that may have information
regarding these violations, as well as with those countries alleged to have violated the sanctions
(including Iran).

The Panel has also retroactively investigated two sanctions violations that occurred prior
to its establishment in 2010.

The Committee and Panel have given States advice and assistance on how to implement
effectively the UN sanctions.

The Committee has approved and posted on its website fact sheets outlining the
responsibilities of countries that encounter sanctions violations
(http://www.un.org/sc/committees/1737/selecdocs.shtml).

* * * *
(1) Statements in the Security Council

On March 21, 2012, Ambassador Rosemary DiCarlo, U.S. Deputy Permanent Representative
to the UN, delivered remarks at the Security Council on Iran and implementation of
Resolution 1737. The portion of her remarks calling for further action by the 1737
Committee appears below. Her remarks about efforts to engage diplomatically with Iran are
excerpted in Chapter 18. The full text of her remarks is available at
http.//usun.state.qov/briefing/statements/186576.htm.

The [IAEA[ Director General’s latest report illustrates Iran’s continued disregard for the
Council’s clear demands, most notably that it suspend all enrichment-related and reprocessing
activities and heavy-water related activities. This Council therefore must take the necessary steps
to hold Iran accountable.

The 1737 Committee and the Panel of Experts are critically important to this effort. Both
the Committee and the Panel must fully and robustly carry out their mandates, including by
implementing the Panel’s recommendations and responding to reported sanctions violations.
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Better implementation of existing sanctions can help slow down Iran’s nuclear progress,
affording the world more time to resolve our concerns.

We therefore welcome the 1737 Committee’s meeting last month to discuss sanctions
violations and to receive a briefing on certain Iranian ballistic-missile-related activities that are
being conducted in violation of Resolution 1929. We are pleased to see that there has been some
progress on the Committee’s response to reported sanctions violations over the past 90 days,
although more needs to be done. We are alarmed that a majority of the violations reported to the
Committee involved illicit transfers of arms and related material from Iran to Syria, where the
Asad regime is using them to violently repress the Syrian people. We urge the Committee to
impose targeted sanctions on individuals and entities found to be involved in sanctions
violations.

We appreciate the Panel’s ongoing efforts and look forward to its upcoming Final report
and recommendations. My government remains seriously concerned that the Panel’s 2011 Final
Report has not yet been released to the full UN membership. Ten months have passed since the
report was submitted. There is simply no excuse for members to continue to delay and obstruct
its release. We strongly urge that this issue be resolved before our next session.

* * * *

In 2012, for the first time since the creation of the UN’s Iran sanction regime, the 1737
Sanctions Committee designated additional individuals and entities for sanctions. See
www.un.org/News/Press/docs//2012/sc10615.doc.htm;
www.un.org/News/Press/docs//2012/sc10871.doc.htm. The 1737 Sanctions Committee
also expanded the list of items subject to UN sanctions on two occasions. See
www.un.orqg/sc/committees/1737/selecdocs.shtml.

On April 30, 2012, Ambassador Rice issued a statement, available at
usun.state.qov/briefing/statements/188246.htm, welcoming new designations by the Iran
Sanctions (1737) Committee. Her statement is excerpted below.

* * * *

The United States welcomes the April 18 decision by the UN Security Council’s Iran Sanctions
(1737) Committee to impose sanctions on two individuals and one company involved in Iranian
arms smuggling. The individuals listed today helped plan a weapons shipment—intercepted by
Nigeria in 2010—in violation of existing UN sanctions. Both individuals and this company are
tied to the Qods Force of the Islamic Revolutionary Guard Corps (IRGC), the group that directs
Iranian support for terrorism and extremism worldwide.

These designations reflect the Security Council’s unified commitment to using and
enforcing the sanctions adopted by the Council, in conjunction with a constructive process of
engagement, to compel Iran to meet its international obligations. This action underscores the
international community’s resolve to continue its call on Iran to demonstrate the exclusively
peaceful nature of the Iranian nuclear program.

In addition to targeting the IRGC, the UN Security Council has imposed stringent
sanctions on Iran by banning ballistic missile launches, providing for rigorous inspection of
suspect cargo in the air or on the sea, prohibiting the sale of many heavy weapons to Iran,
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severely constraining financial transactions with Iran, and highlighting the oil sector’s role in
financing Iran’s nuclear program. We encourage the Committee and its Panel of Experts (POE)
to take additional steps to strengthen implementation of these sanctions.

* * * *

On December 20, 2012, Ambassador Rice issued a statement, available at
http://usun.state.qov/briefing/statements/202332.htm, welcoming further designations by
the Iran Sanctions (1737) Committee. Her statement is excerpted below.

The United States welcomes the decision by the UN Security Council’s Iran Sanctions
Committee (the “1737 Committee”) to impose sanctions on two companies significantly
involved in Iranian arms smuggling, including smuggling to Syria. These companies—Yas Air
and SAD Import Export Company—were responsible for shipping ammunition, assault rifles,
machine guns, mortar shells and other arms from Iran to Syria. We congratulate the Committee
for demonstrating its commitment to imposing and enforcing sanctions as long as Iran refuses to
meet its international obligations.

The Committee’s decision underscores the growing international concern over Iran’s use
of the transportation and shipping sectors as a means to export arms and conduct other illicit
activities in violation of UN sanctions. The Security Council highlighted this concern in
resolution 1929 when it called on states to inspect Iranian cargo to prevent proliferation,
including by Iran Air and the Islamic Republic of Iran Shipping Lines. We have long known that
Iran smuggles weapons and provides military assistance to terrorists and extremist groups
worldwide. Iran has also repeatedly been caught providing weapons and military assistance to
Syria, where the Assad regime has used them against Syrian civilians. Today’s sanctions add to
those already imposed by the UN Security Council on Iran’s transportation sector to further
erode Iran’s ability to exploit transportation and shipping means for its illicit uses. It is
incumbent on all states to redouble their efforts to detect, prevent, inspect, and seize any Iranian
arms shipments, whether by land, sea or air and to share information with the Committee and its
Panel of Experts (POE) to enforce the sanctions against Iran.

While we continue to seek to resolve the international community’s concerns about Iran’s
nuclear program through a comprehensive negotiated solution, we urge the Committee and its
POE to take additional steps to improve enforcement of UN sanctions.

* * * *

(2) Communication to the Committee established pursuant to Resolution 1737

In a letter dated 28 February 2012, four Member States submitted a report regarding a
violation of paragraph 9 of resolution 1929 (2010) on the launch of the Navid satellite into
space using Iran’s Safir space launch vehicle as announced by Iran on 3 February

2012. See www.un.org/qa/search/view doc.asp?symbol=S/PV.6737.
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Sec

U.S. sanctions and other controls

In 2012, President Obama again continued the national emergency under IEEPA with
respect to Iran (77 Fed. Reg. 15,229 (Mar. 14, 2012)), thereby maintaining the existing
sanctions program. The United States also implemented additional sanctions intended to
pressure Iran to comply with its international obligations. Two new executive orders
relating to Iran—E.O. 13606 and E.O. 13608 —are discussed in section A.1. supra because
they also relate to Syria. Additional sanctions specific to Iran are described below. Further
information on Iran sanctions is available at www.state.qgov/e/eb/tfs/spi/iran/index.htm and
www.treasury.qov/resource-center/sanctions/Programs/Pages/iran.aspx.

Executive Order 13599

On February 5, 2012, President Obama issued Executive Order 13599, “Blocking Property of
the Government of Iran and Iranian Financial Institutions,” in response to “the deceptive
practices of the Central Bank of Iran and other Iranian banks to conceal transactions of
sanctioned parties, the deficiencies in Iran’s anti-money laundering regime and the
weaknesses in its implementation, and the continuing and unacceptable risk posed to the
international financial system by Iran’s activities.” Daily Comp. Pres. Docs. 2012 DCPD No.
00083, p. 1 (Feb. 5, 2012); 77 Fed. Reg. 6659 (Feb. 8, 2012). E.O. 13599 also implements, in
part, section 1245 of the National Defense Authorization Act for Fiscal Year 2012, Pub. L.
112-81 (“NDAA”), signed into law on December 31, 2011, which directs the President to,
pursuant to IEEPA, block and prohibit all transactions in all property and interests in
property of an Iranian financial institution if such property and interests in property are in
the United States, come within the United States, or are or come within the possession or
control of a U.S. person. Section 1 of E.O. 13599 appears below, describing the persons
subject to the new sanctions, including, inter alia, the Government of Iran, the Central Bank
of Iran, those specified in the NDAA, and those owned or controlled by them.

tion 1. (a) All property and interests in property of the Government of Iran, including the

Central Bank of Iran, that are in the United States, that hereafter come within the United States,
or that are or hereafter come within the possession or control of any United States person,

incl

uding any foreign branch, are blocked and may not be transferred, paid, exported, withdrawn,

or otherwise dealt in.

(b) All property and interests in property of any Iranian financial institution, including the

Central Bank of Iran, that are in the United States, that hereafter come within the United States,
or that are or hereafter come within the possession or control of any United States person,

incl

uding any foreign branch, are blocked and may not be transferred, paid, exported, withdrawn,

or otherwise dealt in.

(c) All property and interests in property that are in the United States, that hereafter come

within the United States, or that are or hereafter come within the possession or control of any
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United States person, including any foreign branch, of the following persons are blocked and
may not be transferred, paid, exported, withdrawn, or otherwise dealt in: any person determined
by the Secretary of the Treasury, in consultation with the Secretary of State, to be owned or
controlled by, or to have acted or purported to act for or on behalf of, directly or indirectly, any
person whose property and interests in property are blocked pursuant to this order.

* * * *

OnJuly 12, 2012, the Treasury Department designated 110 entities pursuant to E.O.
13599 and the Iranian Transaction and Sanctions Regulations. 78 Fed. Reg. 11,950 (Feb. 20,
2013). Among those designated on the basis that they are owned or controlled by, or acting
for or on behalf of, the Government of Iran, were: Petro Suisse Intertrade Company SA
(Petro Suisse), an entity incorporated in Switzerland; Hong Kong Intertrade Company, a
Hong Kong-based entity; Noor Energy Ltd (Malaysia), an entity incorporated in Malaysia;
and Petro Energy Intertrade Company, an entity operating out of Dubai. All of these entities
are front companies for the National Iranian Oil Company (“NIOC”), Naftiran Intertrade
Company Ltd. (“NICO”), or Naftiran Intertrade Co. (“NICO”) Sarl (“NICO Sarl”). In addition,
20 Iranian financial institutions and 58 National Iranian Tanker Company (“NITC”) vessels, as
well as NITC and 27 of its affiliated entities, were designated.

A State Department media note, excerpted below and available at
www.state.qov/r/pa/prs/ps/2012/07/194923.htm, explained how these designations work
in concert with other sanctions on Iran.

The Treasury Department is also acting today to prevent the circumvention of international
sanctions on Iran—including sanctions on oil trade with Iran—by publicly exposing numerous
Iranian front companies, ships and banks and that are part of the Government of Iran. The
specific entities identified in today’s action are described in the accompanying Fact Sheet
[available at www.state.gov/r/pa/prs/ps/2012/07/194924.htm].

Treasury is identifying these Government of Iran entities pursuant to E.O. 13599, which
blocks all property and interests in property within U.S. jurisdiction of the Government of Iran
and of all Iranian financial institutions, and prohibits U.S. persons or those within U.S.
jurisdiction from having dealings with them. To assist U.S. persons in complying with their
obligation to freeze the assets of, and not to deal with, any such entities, the Treasury
Department from time to time identifies entities that are owned or controlled by, or acting for or
on behalf of, the Government of Iran.

Today’s identifications include four front companies for the Naftiran Intertrade Company
(NICO) or the National Iranian Oil Company (NIOC)—Petro Suisse Intertrade Company SA;
Hong Kong Intertrade Company; Noor Energy (Malaysia) Ltd.; and Petro Energy Intertrade
Company. NICO intended to use Petro Energy Intertrade to evade western sanctions. The
Treasury Department identified in NICO and NIOC, both of which are centrally involved in the
sale of Iranian oil, in 2008 as entities that are owned or controlled by the Government of Iran.
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The Treasury Department is also identifying today the National Iranian Tanker Company
(NITC) as a Government of Iran entity and, for the first time, the NITC fleet and various front
companies belonging to NITC. In addition, the Treasury Department is also identifying 20
Iranian financial institutions for inclusion on its List of Specially Designated Nationals and
Blocked Persons (SDN List).

These identifications highlight Iran’s attempts to evade sanctions through the use of front
companies, as well as its attempts to conceal its tanker fleet by repainting, reflagging, or
disabling GPS devices. They will assist U.S. persons in complying with E.O. 13599, and will
also assist persons and entities around the world in complying [with] U.S. and international
sanctions, including the EU’s prohibition on the import of Iranian oil that went into effect on
July 1.

* * * *

Effective October 22, 2012, the Treasury Department renamed the Iranian Transactions
Regulations as the Iranian Transactions and Sanctions Regulations (“ITSR”) and reissued the
regulations in order to implement E.O. 13599 and other new actions on Iran. 77 Fed. Reg.
64,663 (Oct. 22, 2012).

(2) Further actions implementing the NDAA of 2012

In addition to E.O. 13599, the Obama administration took further steps to implement
Section 1245 of the NDAA of 2012. Section 1245(d) of the NDAA requires regular reporting
on the availability of petroleum and petroleum products in countries other than Iran and a
periodic determination by the President, based on those reports, of whether price and
supply permit purchasers of petroleum and petroleum products from Iran to “reduce
significantly in volume their purchases from Iran.” Sanctions shall not be imposed on foreign
financial institutions in countries that are determined to have made such significant
reductions. The president made the determination that there was sufficient supply to
permit reductions in purchases from Iran on each of the three opportunities that arose in
2012 in accordance with the statute. 77 Fed. Reg. 21,387 (Apr. 10, 2012); 77 Fed. Reg.
36,387 (June 19, 2012); 77 Fed. Reg. 76,213 (Dec. 26, 2012).

The Secretary of State, acting pursuant to a delegation of authority, made and renewed
the determination of significant reductions by several countries in 2012. The first
determination was announced in a March 20, 2012 press statement, available at
www.state.qov/secretary/rm/2012/03/186086.htm (conveying determinations of significant
reductions by Belgium, the Czech Republic, France, Germany, Greece, Italy, Japan, the
Netherlands, Poland, Spain, and the United Kingdom). See also March 20, 2012 special
briefing, available at www.state.qov/r/pa/prs/ps/2012/03/186122.htm (explaining that
approximately 23 countries have been importers of Iranian crude oil and could be
considered for an exception to the NDAA sanctions if they significantly reduce imports). See
also June 11, 2012 press statement, available at
www.state.qov/secretary/rm/2012/06/192078.htm (conveying determinations of significant
reductions by India, Malaysia, Republic of Korea, South Africa, Sri Lanka, Turkey and
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Taiwan). On June 28, 2012, in a press statement available at
www.state.qov/secretary/rm/2012/06/194200.htm, Secretary Clinton reported that she
had made the determination that two additional countries, China and Singapore, had
significantly reduced their volume of crude oil purchases from Iran such that sanctions
under Section 1245(d)(1) of the NDAA would not apply to their financial institutions, at least
until the next reporting period. Secretary Clinton’s press statement further related that 20
world economies had qualified for the determination of significant reductions as of June 28.
And the Secretary warned that “any foreign financial institution based in a country that has
not received an NDAA exception is subject to U.S. sanctions if it knowingly conducts a
significant transaction with the Central Bank of Iran for the sale or purchase of petroleum or
petroleum products to or from Iran.”

Secretary Clinton again found that Belgium, the Czech Republic, France, Germany,
Greece, Italy, Japan, the Netherlands, Poland, Spain, and the United Kingdom qualified for
the exception for the next 180-day period. See September 14, 2012 press statement,
available at www.state.qov/secretary/rm/2012/09/197777.htm. And she likewise found
that China, India, Malaysia, Republic of Korea, Singapore, South Africa, Sri Lanka, Turkey,
and Taiwan again qualified for the exception at the end of the first 180-day period after
their previous qualification. See December 7, 2012 press statement, available at
www.state.qov/secretary/rm/2012/12/201683.htm.

(3) Executive Order 13622

President Obama issued Executive Order 13622, “Authorizing Additional Sanctions With
Respect to Iran,” on July 30, 2012. Daily Comp. Pres. Docs. 2012 DCPD No. 00607 p. 1 (July
30, 2012); 77 Fed. Reg. 45,897 (Aug. 2, 2012). E.O. 13622 responds to “the Government of
Iran’s use of revenues from petroleum, petroleum products, and petrochemicals for illicit
purposes, Iran’s continued attempts to evade international sanctions through deceptive
practices, and the unacceptable risk posed to the international financial system by Iran’s
activities.” Section 1 authorizes sanctions by the Treasury Secretary on foreign financial
institutions that, inter alia, knowingly conduct or facilitate significant financial transactions
with the National Iranian Oil Company (“NIOC”) or Naftiran Intertrade Company (“NICO”).
Section 2 authorizes sanctions by the Secretary of State on persons determined to
knowingly, on or after July 31, 2012, engage in a significant transaction for the purchase or
acquisition of petroleum or petroleum products from Iran or for the purchase or acquisition
of petrochemical products from Iran, and also authorizes sanctions to be imposed on
certain affiliated persons. Certain exceptions are made for transactions for the purchase of
petroleum or petroleum products where the Secretary of State has granted exceptions to
sanctions under section 1245(d)(4)(D) of the National Defense Authorization Act for Fiscal
Year 2012 (Pub. L. 112-81), as amended (see discussion of these exceptions in section
A.2.b(2), supra). See State Department Sanctions Information and Guidance, 77 Fed. Reg.
67,726 (Nov. 13, 2012). Sections 1 and 2 of E.O. 13622 are set forth below.
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Section 1. (a) The Secretary of the Treasury, in consultation with the Secretary of State, is hereby
authorized to impose on a foreign financial institution the sanctions described in subsection (b)
of this section upon determining that the foreign financial institution has knowingly conducted or
facilitated any significant financial transaction:

(i) with the National Iranian Oil Company (NIOC) or Naftiran Intertrade Company
(NICO), except for a sale or provision to NIOC or NICO of the products described in section
5(a)(3)(A)(i) of the Iran Sanctions Act of 1996 (Public Law 104-172), as amended, provided that
the fair market value of such products is lower than the applicable dollar threshold specified in
that provision;

(i) for the purchase or acquisition of petroleum or petroleum products from Iran; or

(iii) for the purchase or acquisition of petrochemical products from Iran.

(b) With respect to any foreign financial institution determined by the Secretary of the
Treasury in accordance with this section to meet the criteria set forth in subsection (a)(i), (a)(ii),
or (a)(iii) of this section, the Secretary of the Treasury may prohibit the opening, and prohibit or
impose strict conditions on the maintaining, in the United States of a correspondent account or a
payable-through account by such foreign financial institution.

(c) Subsections (a)(i) and (ii) of this section shall apply with respect to a significant
financial transaction conducted or facilitated by a foreign financial institution only if:

(i) the President determines under subparagraphs (4)(B) and (C) of subsection 1245(d) of
the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-81) (NDAA) that
there is a sufficient supply of petroleum and petroleum products from countries other than Iran to
permit a significant reduction in the volume of petroleum and petroleum products purchased
from Iran by or through foreign financial institutions; and

(i) an exception under subparagraph 4(D) of subsection 1245(d) of the NDAA from the
imposition of sanctions under paragraph (1) of that subsection does not apply with respect to the
country with primary jurisdiction over the foreign financial institution.

(d) Subsection (a) of this section shall not apply with respect to any person for
conducting or facilitating a transaction for the sale of food, medicine, or medical devices to Iran
or when the underlying transaction has been authorized by the Secretary of the Treasury.

(e) The prohibitions in subsection (b) of this section apply except to the extent provided
by statutes, or in regulations, orders, directives, or licenses that may be issued pursuant to this
order, and notwithstanding any contract entered into or any license or permit granted prior to the
effective date of this order.

Sec. 2. (a) The Secretary of State, in consultation with the Secretary of the Treasury, the
Secretary of Commerce, and the United States Trade Representative, and with the President of
the Export-Import Bank, the Chairman of the Board of Governors of the Federal Reserve
System, and other agencies and officials as appropriate, is hereby authorized to impose on a
person any of the sanctions described in section 3 or 4 of this order upon determining that the
person:

(i) knowingly, on or after the effective date of this order, engaged in a significant
transaction for the purchase or acquisition of petroleum or petroleum products from Iran;
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(if) knowingly, on or after the effective date of this order, engaged in a significant
transaction for the purchase or acquisition of petrochemical products from Iran;

(i) is a successor entity to a person determined by the Secretary of State in accordance
with this subsection to meet the criteria in subsection (a)(i) or (a)(ii) of this section;

(iv) owns or controls a person determined by the Secretary of State in accordance with
this subsection to meet the criteria in subsection (a)(i) or (a)(ii) of this section, and had
knowledge that the person engaged in the activities referred to in that subsection; or

(v) is owned or controlled by, or under common ownership or control with, a person
determined by the Secretary of State in accordance with this subsection to meet the criteria in
subsection (a)(i) or (a)(ii) of this section, and knowingly participated in the activities referred to
in that subsection.

(b) Subsection (a)(i) of this section shall apply with respect to a person only if:

(i) the President determines under subparagraphs (4)(B) and (C) of subsection 1245(d) of
the NDAA that there is a sufficient supply of petroleum and petroleum products from countries
other than Iran to permit a significant reduction in the volume of petroleum and petroleum
products purchased from Iran by or through foreign financial institutions; and

(i) an exception under subparagraph 4(D) of subsection 1245(d) of the NDAA from the
imposition of sanctions under paragraph (1) of that subsection does not apply with respect to the
country with primary jurisdiction over the person.

* * * *
(4) Iran Sanctions Act, as amended by the TRA

In 2012, the Iran Sanctions Act (“ISA”), previously amended by the Comprehensive Iran
Sanctions, Accountability, and Divestment Act of 2010 (“CISADA”), was amended further by
the Iran Threat Reduction and Syria Human Rights Act of 2012 (“TRA”) (Pub.

L. 112-158). The State Department published guidance regarding ISA, as amended, on
November 13, 2012, excerpted below. 77 Fed. Reg. 67,726 (Nov. 13, 2012).

[ISA, as amended] requires that the President impose or waive sanctions on persons, and certain
affiliated persons, that are determined to have knowingly engaged in specified activities. The
President has delegated the responsibility to make these determinations to the Secretary of State.
As such, the Secretary of State is required to impose or waive sanctions on persons, including
certain affiliated persons, that the Secretary of State determines have: (1) Made certain
investments in Iran’s energy sector; (2) provided to Iran certain goods, services, or technology
for Iran’s refined petroleum sector; (3) provided certain refined petroleum products to Iran or
provided goods, services, technology, information, or support for refined petroleum imports into
Iran; (4) entered into certain types of joint ventures involving the development of petroleum
resources outside of Iran; (5) contributed to the maintenance or enhancement of Iran’s
development of petroleum resources and refined petroleum products; (6) contributed to the
maintenance or expansion of Iran’s production of petrochemical products; (7) been connected in
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certain ways with a vessel used to transport crude oil from Iran (with certain exceptions made for
transactions related to the transportation of crude oil from Iran to countries that the Secretary of
State has determined qualified for an exception to sanctions under section 1245(d)(4)(D) of the
National Defense Authorization Act for Fiscal Year 2012, Public Law 112-81, as amended); or
(8) been connected in certain ways with a vessel that conceals the Iranian origin of the crude oil
or refined petroleum products.

There is an exception, outlined in section 5(a)(9) of ISA, as amended, to sanctions
applicable to categories (7) and (8) above for persons that provide underwriting services or
insurance or reinsurance if the Secretary of State determines that the person has exercised due
diligence in establishing and enforcing official policies, procedures, and controls to ensure that
the person does not provide underwriting services or insurance or reinsurance for the
transportation of crude oil or refined petroleum products from Iran in a manner for which
sanctions may be imposed under either of those sections. ...

Section 5(b) of ISA, as amended, requires the Secretary of State to impose or waive
sanctions on persons, and certain affiliated persons, that are determined to have: (1) Exported or
transferred goods, services, technology, or other items that would contribute materially to Iran’s
ability to acquire or develop chemical, biological, or nuclear weapons, or destabilizing numbers
and types of advanced conventional weapons, or facilitated such activities; or (2) entered into a
joint venture involving Iran and activity relating to the mining, production, or transportation of
uranium.

In addition to expanding the types of sanctionable activities under ISA, the TRA added
new sanctions that can be imposed under ISA. For activities commenced on or after August 10,
2012, section 6 of ISA, as amended, now permits the Secretary to choose from a list of 12
possible sanctions; section 5(a) requires selection of at least five of these sanctions. In addition,
new section 5(a)(8)(B) of ISA, as amended, which relates to concealing the Iranian origin of
crude oil and refined petroleum products, authorizes an additional sanction: prohibiting a vessel
owned, operated, or controlled by a person, including a controlling beneficial owner, with
respect to which the Secretary of State has imposed sanctions, from landing at a port in the
United States for a period of not more than two years after the date on which the Secretary of
State imposes the sanction. If this sanction is chosen by the Secretary of State, the Department of
State would provide the relevant information on sanctioned persons and vessels to the United
States Coast Guard’s Office of Commercial Vessel Compliance and the Captains of the
Ports would inform the vessel that it is prohibited from entering the United States for the
prescribed period consistent with the Secretary of State’s decision under ISA, as amended.

The other new sanctions, which are applicable to all sanctionable activities outlined in
ISA, as amended, and occurring on or after August 10, 2012, are: (1) Prohibiting any U.S. person
from investing in or purchasing significant amounts of equity or debt instruments of a sanctioned
person; (2) denying a visa to and excluding from the United States any alien determined to be a
corporate officer or principal of, or a shareholder with a controlling interest in, a sanctioned
person; and (3) imposing on the principal executive officer or officers of any sanctioned person,
or on persons performing similar functions and with similar authorities as such officer or
officers, any of the sanctions outlined in section 6(a) of ISA, as amended.

Potential ISA sanctions that were already in place before the enactment of TRA include:
(1) Denying Export-Import Bank financing assistance in connection with the export of goods or
services to the sanctioned person; (2) denying issuance of export licensing or other authority to



511 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

export any goods or technology to the sanctioned person; (3) prohibiting U.S. financial
institutions from making certain loans or providing certain credits to the sanctioned person;

(4) prohibiting a sanctioned financial institution from acting as a primary dealer in U.S.
government debt instruments or serving as a repository of U.S. government funds;

(5) prohibiting U.S. government agencies from procuring or entering into contracts for the
procurement of any goods or services from a sanctioned person; (6) prohibiting any transactions
in foreign exchange that are subject to the jurisdiction of the United States and in which the
sanctioned person has any interest; (7) prohibiting transfers of credit or payments between
financial institutions or by, through, or to any financial institution if the transactions are within
the jurisdiction of the United States and involve any interest of the sanctioned person;

(8) blocking all property and interests in the property of the sanctioned person that are within the
jurisdiction of the United States, and providing that such property and interests in property may
not be transferred, paid, or otherwise dealt in; and (9) restricting or prohibiting imports of goods,
technology, or services into the United States from the sanctioned person. In addition, section
5(b)(3) of ISA, as amended, provides for additional sanctions relating to the transfer of nuclear
technology.

The President initially delegated the authorities associated with these sanctions to the
Secretary of State, in consultation with various other agencies, in 1996 .... The most recent
Presidential delegation memorandum was issued on October 9, 2012, to address the changes to
ISA made by TRA (see 77 FR 62139 (Oct. 12, 2012)), along with Executive Order 13628, issued
on October 9, 2012 (see 77 FR 62139 (Oct. 12, 2012)). This most recent Presidential delegation
memorandum also delegated to the Secretary of State the President’s authority under section 212
of TRA, which draws on ISA authorities, to sanction persons that knowingly provide
underwriting services or insurance or reinsurance for the National Iranian Oil Company, the
National Iranian Tanker Company, or a successor entity to either company.

There is authority to not impose sanctions under this provision with respect to persons
exercising due diligence in establishing and enforcing official policies, procedures, and controls
to ensure that such insurance is not provided. There is also authority, under section 312(d) of the
TRA, to not impose sanctions with respect to transactions that are solely for the purchase of
petroleum or petroleum products and for which sanctions may be imposed solely as a result of
the involvement of NIOC or NITC in the transactions, where the country receiving the petroleum
or petroleum products has been determined by the Secretary of State to qualify for an exception
to sanctions under section 1245(d)(4)(D) of the National Defense Authorization Act for Fiscal
Year 2012 (Pub. L. 112-81), as amended.

* * * *

(i) Energy-related sanctions

OnJanuary 12, 2012, the State Department announced sanctions on three companies under
section 5(a) of the ISA, as amended by CISADA, for conducting business with Iran’s energy
sector. 77 Fed. Reg. 4389 (Jan. 27, 2012). See Digest 2010 at 646-53 for a discussion of the
energy-related sanctions provisions under ISA as amended by CISADA. A State Department
media note, available at www.state.qov/r/pa/prs/ps/2012/01/180552.htm, explained the
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basis for imposing sanctions on Zhuhai Zhenrong Company (“Zhenrong”), Kuo Qil (S) Pte.
Ltd. (“Kuo”), and FAL Oil Company Limited (“FAL"):

Zhenrong is based in China, and is the largest supplier of refined petroleum product to
Iran. The United States has determined that Zhenrong brokered the delivery of over
$500 million in gasoline to Iran between July 2010 and January 2011, with individual
deals entered into worth significantly more than the S$1 million threshold under U.S. law
and the total value of the transactions well above the S5 million threshold for
sanctionable activities within a 12-month period.

Kuo is an energy trading firm based in Singapore. The United States has determined
that Kuo provided over $25 million in refined petroleum to Iran between late 2010 and
early 2011, worth significantly more than the $1 million threshold under U.S. law and
the total value of the transactions well above the $5 million threshold for sanctionable
activities within a 12-month period.

FAL is a large independent energy trader based in the UAE. The United States has
determined that FAL provided over $70 million in refined petroleum to Iran over
multiple shipments in late 2010, with individual deliveries worth significantly more than
the $1 million threshold under U.S. law and the total value of the transactions well
above the $5 million threshold for sanctionable activities within a 12-month period.

Under the sanctions imposed today, all three companies are barred from receiving
U.S. export licenses, U.S. Export Import Bank financing, and loans over $10 million from
U.S. financial institutions. These sanctions apply only to the sanctioned companies, and
not to their governments or countries.

OnJuly 6, 2012, the State Department issued a press statement welcoming the decision
by Italian firm, Edison International S.P.A., to withdraw from a contract it had in Iran’s
energy sector. The press statement, available at
www.state.qov/r/pa/prs/ps/2012/07/194650.htm, further explained that Edison had a
contract to explore Iran’s Dayyer natural gas field that it would not pursue and had also
pledged not to engage in any sanctionable activity with Iran in the future. Edison’s decision
permitted the Secretary of State to apply the Special Rule under ISA, as amended by
CISADA, so that Edison would not be subject to an investigation into past Iran-based
activities. The press statement summarized the application of ISA’s energy sector sanctions
thus far:

Edison is the sixth company to withdraw from its investment in Iran under this provision
in the ISA, joining companies Total (France), Royal Dutch Shell (UK/Netherlands), Statoil
(Norway), ENI (Italy), INPEX (Japan), all of which continue to abide by their
commitments to refrain from sanctionable activity that could benefit Iran. These
companies have recognized the risks of doing business in Iran’s energy sector given
Iran’s proliferation activities, support for terror networks around the world, and other
destabilizing actions.
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On August 10, 2012, the State Department imposed sanctions under section 5(a) of the
ISA on an additional entity—the Syrian state-run oil company, Sytrol—for engagingin Iran’s
energy sector. 77 Fed. Reg. 59,034 (Sep. 25, 2012); see also August 10 press statement,
available at www.state.qov/r/pa/prs/ps/2012/08/196258.htm, and August 10 special
briefing, available at www.state.qov/r/pa/prs/ps/2012/08/196339.htm. The notice in the
Federal Register listed all 15 persons on whom energy-related sanctions had been imposed
pursuant to ISA as of the date of the determination with regard to Sytrol.

Section 205 of the TRA, discussed above, modified the ISA waiver for sanctions relating
to the energy sector of Iran for sanctions relating to the development of weapons of mass
destruction or other military capabilities such that waivers can be issued if essential to the
national security of the United States or if vital to the national security interests of the
United States, respectively.

(ii) Financial sanctions

On July 31, 2012, OFAC imposed sanctions on the Bank of Kunlun and Elaf Islamic Bank
under CISADA due to their facilitation of significant transactions on behalf of Iranian banks
that have previously been sanctioned for their links to Iran’s illicit proliferation activities. On
that day, President Obama issued a statement on additional sanctions on Iran including the
CISADA measures and new Executive Order 13622. Daily Comp. Pres. Docs. 2012 No. 00609
(July 31, 2012). President Obama stated: “By cutting off these financial institutions from the
United States, today’s action makes it clear that we will expose any financial institution, no
matter where they are located, that allows the increasingly desperate Iranian regime to
retain access to the international financial system.” The Treasury Department also issued a
press release, available at www.treasury.qov/press-center/press-
releases/Pages/tq1661.aspx, which provides further background on the two banks and their
actions that triggered action under CISADA.

(iii) Human rights sanctions

Executive Order 13553, “Blocking Property of Certain Persons With Respect to Serious
Human Rights Abuses by the Government of Iran and Taking Certain Other Actions
authorizes sanctions on Iranian officials determined to be responsible for or complicit in
serious human rights abuses involving Iran and carries out Section 105(b) of the CISADA. 76
Fed. Reg. 7695 (Feb. 11, 2011); see also Digest 2010 at 656-60. On February 16, 2012, OFAC
designated one entity pursuant to E.O. 13553, the Iranian Ministry of Intelligence and
Security (“MOIS”). 77 Fed. Reg. 10,807 (Feb. 23, 2012). MOIS was also designated pursuant
to E.O. 13224 at the same time. 77 Fed. Reg. 10,806 (Feb. 23, 2012).
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(5) Executive Order 13628

On October 9, 2012, President Obama signed Executive Order 13628, “Authorizing the
Implementation of Certain Sanctions Set Forth in the Iran Threat Reduction and Syria
Human Rights Act of 2012 and Additional Sanctions With Respect to Iran.” 77 Fed. Reg.
62,139 (Oct. 12, 2012). Section 1 of E.O. 13628 relates to implementation of sanctions
under the ISA, as amended by CISADA and TRA. Section 2 of the order authorizes sanctions
on those who provide goods, technology, or services that are likely to be used by the
government of Iran in committing human rights abuses against the people of Iran. And
Section 3 of the order authorizes sanctions on those who engage in censorship or similar
activities or provide support for those engaging in such activities in Iran.

On November 8, 2012, OFAC designated four individuals and five entities pursuant to
section 3 of E.O. 13628. 77 Fed. Reg. 68,820 (Nov. 16, 2012). The individuals are: Ismail
Ahmadi Moghadam, the Head of Iranian Police; Ali Fazli, a commander in the Basij; Jalili
Rasool, a professor of computer engineering; and Reza Taghipour, Minister of
Communications and Information Technology. The entities are: Amnafzar Gostar-E Sharif;
the Center to Investigate Organized Crime; the Ministry of Culture and Islamic Guidance;
Peykasa; and Press Supervisory Board. A State Department press statement on November 8,
available at www.state.qov/r/pa/prs/ps/2012/11/200338.htm and excerpted below, briefly
describes the activities of these individuals and entities that formed the basis for their
designation under E.O. 13628.

Today, the U.S. Department of State reported to the Congress the designations of four Iranian
individuals and five Iranian entities for having engaged in censorship or other activities that
prohibit, limit, or penalize freedom of expression or assembly by citizens of Iran, or that limit
access to print or broadcast media, including by jamming international satellite broadcasts into
Iran, and related activities. These actions were taken pursuant to Section 403 of the Iran Threat
Reduction and Syria Human Rights Act of 2012, signed by the President on August 10, 2012,
and Executive Order 13628, which the President signed into effect on October 9, 2012. As a
result of this action, U.S. persons are prohibited from engaging in transactions involving the
designated individuals or entities, and all designated individuals and members of designated
entities are subject to a ban on travel to the United States. This action also blocks, or freezes, the
property and interests in property of designated individuals or entities.

These actions underscore the Administration’s ongoing commitment to hold Iranian
government officials and entities responsible for the abuses carried out against their own citizens.
Those designated today include Minister of Communication and Information Technology, Reza
Taghipour, who has been found responsible for ordering the jamming of satellite television
broadcasts and restricting internet connectivity. Also sanctioned are Iran’s Ministry of Culture
and Islamic Guidance and its Press Supervisory Board, which have limited freedom of
expression through their censorship and closure of numerous newspapers and detention of


http://www.state.gov/r/pa/prs/ps/2012/11/200338.htm

515 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

journalists. In addition, we are designating key individuals and entities responsible for assisting
the regime in its crackdown on and censorship of the Iranian people.

Such abuses demonstrate the Iranian Government’s ongoing campaign to censor its own
citizens, curtail their freedoms, and to prevent the free flow of information both in to and out of
Iran. Countless activists, journalists, lawyers, students, and artists have been detained, censured,
tortured, or forcibly prevented from exercising their human rights. With the measures we are
taking today, we draw the world’s attention to the scope of the regime’s insidious actions, which
oppress its own people and violate Iran’s own laws and international obligations. We will
continue to stand with the Iranian people in their quest to protect their dignity and freedoms and
prevent the Iranian Government from creating an “electronic curtain” to cut Iranian citizens off
from the rest of the world.

(6) Sanctions under Executive Order 13382

During 2012, the United States imposed targeted financial sanctions on Iranian entities,
Iranian individuals, and other entities linked to previously designated Iranian entities under
Executive Order 13382, “Blocking Property of Weapons of Mass Destruction Proliferators
and their Supporters.” 70 Fed. Reg. 38,567 (July 1, 2005); see also Digest 2005 at 1125-31.
The United States relies in part on the authorities in Executive Order 13382 to implement its
obligations under the Security Council’s resolutions concerning Iran.

On January 23, 2012, OFAC designated two entities, Bank Tejarat and Bank Torgovoy
Kapital ZAO (“Trade Capital Bank”), under E.O. 13382. 77 Fed. Reg. 4399 (Jan. 27, 2012).
Bank Tejarat is the third largest bank in Iran and Trade Capital Bank is registered in Belarus.
Both banks were designated for providing financial services to Iranian banks or entities
subject to sanctions for their involvement in Iran’s WMD proliferation activities. See
Treasury Department press release, available at www.treasury.qov/press-center/press-
releases/Pages/tq1397.aspx.

On March 28, 2012, OFAC designated four entities (Deep Offshore Technology Company
PJS, Iran Marine Industrial Company, Malship Shipping Agency Ltd., and Modality Limited)
and two individuals (Ali Ezati and Seyed Alaeddin Sadat Rasool) under E.O. 13382. 77 Fed.
Reg. 27,280 (May 9, 2012). As explained in a Treasury Department press release, available
at www.treasury.qgov/press-center/press-releases/Pages/tqg1509.aspx, the individuals and
entities were designated for their relationships to either the Islamic Republic of Iran
Shipping Line (“IRISL”) or the Iranian Revolutionary Guard Corps (“IRGC”), both of which had
previously been designated under E.O. 13382.

OnJuly 12, 2012, the State Department announced new designations under E.O. 13382
by OFAC and the State Department of a total of 11 entities and four individuals. See State
Department media note, available at www.state.qov/r/pa/prs/ps/2012/07/194923.htm. As
explained in a State Department fact sheet, available at
www.state.qov/r/pa/prs/ps/2012/07/194924.htm, those designated are affiliated with
previously designated entities, including the Ministry of Defense for Armed Forces Logistics
(“MODAFL”), MODAFL subsidiary, Aerospace Industries Organization (“AlO”), IRISL, and
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IRGC. The State Department designations included two Iranian entities (Center for
Innovation and Technology Cooperation or CITC and Pentane Chemistry Industries or PClI,
with their aliases) and one individual (Hossein Tanideh). 77 Fed. Reg. 43,131 (July 23,
2012).The entities and individuals designated by OFAC are: Electronic Components
Industries Co. (ECI); Information Systems Iran (ISIRAN); Advanced Information and
Communication Technology Center; Hamid Reza Rabiee; Digital Media Lab (DML); Value-
Added Services Laboratory (VASL); Ministry of Defense Logistics Export (MODLEX); Daniel
Frosch; International General Resourcing FZE; Malek Ashtar University; Good Luck Shipping;
Ali Fadavi. See Treasury Department fact sheet, available at www.treasury.qov/press-
center/press-releases/Documents/Fact%20Sheet%20-
%20Increasing%20Sanctions%20Against%20Iran.pdf. The State Department also announced
at the same time that Treasury had made numerous designations pursuant to the new E.O.
13599, as discussed in section 2.b.(1), supra.

On September 14, 2012, the State Department designated Amr Armanazi pursuant to
E.O. 13382. 78 Fed. Reg. 13,140 (Feb. 26, 2013). On September 19, 2012, OFAC designated
70 aircraft in which Iran Air, a previously-designated entity, has an interest. 78 Fed. Reg.
9992 (Feb. 12, 2013). On November 8, 2012, OFAC designated four additional Iranian
entities under E.O. 13382: Baqgiyattallah University of Medical Sciences; National Iranian Oil
Company (“NIOC"); Imam Hossein University; and Tehran Gostaresh Company. 78 Fed. Reg.
9996 (Feb. 12, 2013)

On December 13, 2012, the State Department and Treasury Department imposed
sanctions on a total of seven Iranian companies and five individuals pursuant to E.O. 13382.
78 Fed. Reg. 13,142 (Feb. 26, 2013). A State Department media note, available at
www.state.qov/r/pa/prs/ps/2012/12/202023.htm, identified the designated entities and
individuals:

The individuals and entities being designated by the Department of the Treasury pursuant to E.O.
13382 today are:
Fereidoun Abbasi-Davani

Iranian President Mahmoud Ahmadinejad issued an order appointing Fereidoun Abassi-
Davani (“Abbasi-Davani”) as the Chief of AEOI in February 2011. Abbassi-Davani is being
designated for acting or purporting to act for or on behalf of, directly or indirectly, the AEOI.

Abbasi-Davani has been involved in the development and acceleration of activities
related to uranium mining and the production of yellowcake, the material needed as feed for the
process of uranium conversion, and ultimately uranium enrichment.

Prior to his current appointment, Abbasi-Davani officially worked as a professor at
Shahid Beheshti University. He holds a PhD in nuclear physics and is a laser specialist. Abbasi-
Davani is an expert in nuclear isotope separation.

Abbasi-Davani was identified in Annex 1 to UNSCR 1747, adopted on March 24, 2007,
which included individuals and entities involved in Iran’s nuclear or ballistic missile activities.
Abbasi-Davani was described in the Annex to UNSCR 1747 as a Senior Ministry of Defense and
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Armed Forces Logistics (MODAFL) scientist with links to the Institute of Applied Physics.
MODAFL was designated by the Treasury Department’s Office of Foreign Assets Control
(OFAC) under E.O. 13382 on October 25, 2007.

Morteza Ahmadali Behzad

Morteza Ahmadali Behzad (“Behzad”) is being designated for providing or attempting to
provide financial, material, technological or other support for, or goods or services in support of
AEOI. Behzad is the Managing Director and Deputy Chairman of the Board of Directors of the
Iran Enrichment Company (IEC).

As a scientist with a specialization in the manufacture and testing of centrifuges, Behzad
has held various positions at AEOI's subordinate and front companies. Behzad is former manager
of TESA.

Additionally, Behzad was identified in Annex | to UNCR 1803, adopted on March 3,
2008, identifying individuals and entities involved in Iran’s nuclear or ballistic missile activities.
Behzad is listed in Annex | in UNCR1803 for his involvement in making centrifuge components.
On April 23, 2007, the European Union designated Behzad pursuant to the European Union
Common Position 2007/140/CFSP concerning actions on Iran. Behzad was noted for his role in
making complex and sensitive centrifuge components.

Seyed Jaber Safdari

Seyed Jaber Safdari (“Safdari”) is being designated for acting or purporting to act for or
on behalf of, directly or indirectly, the AEOI. At AEOI, Safdari is head of the Department of
Advanced Technologies and the Deputy for Advanced Technologies at Novin Energy Company.
Novin Energy Company was designated by the Treasury Department under E.O. 13382 on
January 4, 2006 for being owned or controlled by, or acting or purporting to act for or on behalf
of, AEOI and is an entity that has transferred millions of dollars on behalf of AEOI entities
associated with Iran's nuclear program.

Previously at AEOI, Safdari was the deputy of research at the Nuclear Science and
Technology Research Institute, head of the uranium enrichment facility at Natanz and managing
director of the Kalaye Electric Company. The Kalaye Electric Company (KEC) was designated
by OFAC under E.O. 13382 on February 16, 2007. KEC has been linked to Iran's centrifuge
research and development efforts.

Safdari was identified in Annex Il to UNSCR 1803 and Annex | to UNSCR 1747,
adopted on March 3, 2008, and March 24, 2007, respectively, identifying individuals and entities
involved in Iran's nuclear or ballistic missile activities. The resolutions identified Safdari as the
Manager of the Natanz Enrichment Facilities. The Natanz Enrichment Facilities are overseen by
AEOQOIL.

Aria Nikan Marine Industry

Aria Nikan Marine Industry (“Aria Nikan) has provided, or attempted to provide,
financial, material, technological, or other support for, or goods or services in support of, TESA.

Avria Nikan has undertaken procurement for TESA. Aria Nikan has supplied TESA with
magnetic tape which can be used in P1 centrifuges. This magnetic tape has been a choke point
item for the Iranian nuclear program.

Aria Nikan was a specialist provider and consultancy in the engineering and purchasing
of alloyed steels, super alloys and specialist metals. Aria Nikan sources goods for the Iranian
nuclear program.

Aria Nikan's customers include Khatam-al-Anbiya, an Islamic Republic Guards Corps
(“IRGC”) affiliated construction company, and Malek Ashtar University (MUT), a Ministry of
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Defense affiliated academic and research institution. MUT was designated by OFAC under E.O.
13382 on July 12, 2012 because it is owned and controlled by, or purporting to act for or on
behalf of, MODAFL. Khatam-al-Anbiya was designated by the Treasury Department pursuant to
E.O. 13382 on October 25, 2007 for its affiliation to the IRGC.

Iran Pooya

Iran Pooya is being designated for having provided, attempted to provide, financial,
material, technological, or other support for, or goods or services in support of TESA. Iran Pooya
is an Iranian government-owned company that operates the biggest extruder of aluminum in Iran
and supplied material for use in the production of casings for the IR-1 and IR-2 centrifuges. Iran
Pooya was identified in the Annex to European Union Implementing Regulation (EU) No
1245/2011 of December 1, 2011, because it is a major manufacturer of aluminum cylinders for
centrifuges whose customers include AEOI and TESA.

Pouya Control (a.k.a. Tejerat Gostar Nikan Iranian Company)

Pouya Control is being designated for providing, or attempting to provide, goods or
services in the support of activities or transactions materially contributing to, or posing a risk of
materially contributing to, Iran’s uranium enrichment nuclear program.

Pouya Control is known to design and manufacture inverters. Since the Iranian uranium
enrichment program requires large numbers of inverters to regulate power supply to centrifuges,
in order to meet demand, Iran has produced its own indigenous version but is also interested in
foreign inverters to fulfill its nuclear program needs.

Tejerat Gostar Nikan Iranian Company has previously been provided as a consignee
name for Pouya Control.

The Individuals and Entities being Designated by the Department of State Pursuant to
E.O. 13382 are:

Amir Hossein Rahimyar

Amir Hossein Rahimyar is associated with the Nuclear Reactors Fuel Company (a.k.a.
SUREH), and in late 2009 was involved in the procurement of equipment for Iran’s nuclear
program. The State Department designated SUREH on November 21, 2011, pursuant to E.O.
13382 because it is responsible for the production of fuel for Iran’s nuclear reactors — including
the 40-megawatt heavy water research reactor (IR-40) — and has sought commodities for the
reactors fuel assemblies.

Mohammad Reza Rezvanianzadeh

Mohammad Reza Rezvanianzadeh as of 2010 was the managing director of SUREH and
oversaw Iran’s uranium conversion and fuel fabrication activities at Esfahan. Rezvanianzadeh
worked extensively with various companies supporting the facilities at Esfahan such as the
Uranium Conversion Facility (UCF), the Fuel Manufacturing Plant (FMP), and the Zirconium
Production Plant (ZPP).

Faratech

Faratech has likely been involved in efforts to advance water purification at Iran’s IR-40
heavy water research reactor, in collaboration with Iran’s Modern Industries Technique
Company (MITEC). MITEC has been linked to the Iranian heavy water program since at least
2001 and has played a key role in the production of the IR-40 project in Arak, Iran. MITEC was
designated pursuant to E.O. 13382 on November 21, 2011, and in UNSCR 1929 on June 9, 2010.
Neda Industrial Group

Neda Industrial Group (Neda) is an Iranian entity with strong links to the Iranian nuclear
program, including the manufacture and procurement of proscribed equipment and material for
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use at Iran’s Natanz Uranium Enrichment Facility. Since at least 2011, Neda has attempted to
procure from foreign entities sensitive centrifuge-related components that have direct application
in Iran’s nuclear program.
Tarh O Palayesh

Tarh O Palayesh is a producer of design documents for various elements of Iran’s IR-40
heavy water research reactor. U.S.-designated Pentane Chemistry Industries was working on
distillation columns for the IR-40 in Arak, utilizing data sheets and complete architectural and
engineering information associated with Tarh O Palayesh.
Towlid Abzar Boreshi Iran

Towlid Abzar Boreshi Iran (TABA) is an Iranian entity with strong links to the Iranian
nuclear program, including the manufacture and procurement of proscribed equipment and
material for TESA and KEC. Since at least 2011, TABA has manufactured or procured for
TESA and KEC a significant number of components associated with Iran’s uranium enrichment
operations.

On December 20, 2012, OFAC designated four Iranian entities (Chemical Industries &
Development of Materials Group, Marine Industries Organization, Sad Import Export
Company, and Doostan International Company) and one Iranian individual (Mostafa Esbati)
under E.O. 13382. 78 Fed. Reg. 9995 (Feb. 12, 2013).

(7) Executive Order 13224 designations

OFAC designated the Iranian Ministry of Intelligence and Security (“MOIS”) pursuant to E.O.
13224 “Blocking Property and Prohibiting Transactions With Persons Who Commit,
Threaten to Commit, or Support Terrorism,” at the same time as it was designated pursuant
to E.O. 13572 (relating to human rights abuses in Syria) and E.O. 13553 (relating to human
rights abuses in Iran). 77 Fed. Reg. 14,597 (Mar. 12, 2012).

For additional discussion of Executive Order 13224, see A.4.b. below.

3. Nonproliferation

a. Democratic People’s Republic of Korea

(1) Committee established pursuant to Resolution 1718

The UN Security Council has adopted two resolutions under Article 41 of Chapter VIl of the
UN Charter imposing sanctions targeting those providing support to North Korea’s nuclear,
WMD-related, and ballistic missile programs, as well as those assisting designated persons

and entities in sanctions evasion and violations: Resolution 1874 (2009) and Resolution
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1718 (2006).** See Digest 2009 and Digest 2006 for discussions of the Security Council’s
North Korea resolutions. In Resolution 1874 (2009), the Council established, for an initial
period of one year, a Panel of Experts to assist the Committee in carrying out its mandate
and undertake the tasks, as specified. The Panel’s mandate has been renewed yearly, most
recently in Resolution 2050 (2012).
After North Korea’s April 13, 2012 missile launch in violation of UN Security Council
resolutions, the Security Council responded on April 16, 2012 with the adoption of a
Presidential Statement (PRST) to condemn North Korea’s recent launch using ballistic
missile technology. U.N. Doc. S/PRST/2012/13. In that PRST, the Security Council directed
the DPRK Sanctions Committee (“1718 Committee”) to impose new sanctions and tighten
enforcement of existing sanctions on North Korea. On May 2, the Sanctions Committee
announced a package of new measures to implement this PRST. The Sanctions Committee
decision had three principal components: identifying new North Korean companies for
sanctions, updating information on the Committee’s lists of prohibited nuclear and ballistic
missile technology and updating the Committee’s annual work plan.

The State Department issued a fact sheet on May 2, 2012 on the new 1718 Committee
sanctions, available at http://usun.state.qov/briefing/statements/189172.htm, and
excerpted below.

A) Designations

The Sanctions Committee has designated three North Korean companies to be subject to
a freeze of funds, other financial assets and economic resources. These companies all play a
critical role in facilitating North Korea’s prohibited activities. As a result of these designations,
all UN Member States are obligated to freeze the assets of these companies and prohibit all
financial transactions with them.

The three entities are:

1.  Amroggang Development Banking Corporation: Amroggang is a company
managed by the Tanchon Commercial Bank. Tanchon plays a role in financing North Korea’s
ballistic missiles sales and has been involved in ballistic missile transactions with Iran. Tanchon
is the main North Korean financial entity for sales of conventional arms, ballistic missiles and
goods related to the assembly and manufacture of such weapons. The Sanctions Committee
designated Tanchon for sanctions in April 2009 after North Korea’s missile launch that year.

2. Green Pine Associated Corporation: Green Pine is responsible for approximately
half of the arms and related materiel exported by North Korea. Green Pine specializes in the
production of maritime military craft and armaments, such as submarines, military boats and
missiles systems, and has exported torpedoes and technical assistance to Iranian defense-related
firms. Green Pine has taken over many of the activities of the Korea Mining and Development
Trading Corporation (KOMID), North Korea's primary arms dealer and main exporter of goods

“ Editor’s note: The Security Council adopted two new resolutions on the DPRK in the first half of 2013, which will
be discussed in Digest 2013.
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and equipment related to ballistic missiles and conventional weapons. The Sanctions Committee
designated KOMID for sanctions in April 2009 after North Korea's last missile launch.

3. The Korea Heungjin Trading Company: The Korea Heungjin Trading Company is
used by KOMID for trading purposes. Heungjin has been associated with KOMID, and, more
specifically, KOMID’s procurement office. Heungjin has been used to procure an advanced
digital controller with applications in missile design.

B) Update information contained on the Committee’s list

The Committee updated two major existing lists of technical items that are prohibited for
transfer to and from North Korea. These updates will make it harder for North Korea to acquire
the technology it needs to proceed with its prohibited ballistic missile and nuclear programs.

First, the Committee updated a control list of sensitive ballistic missile technology
(S/2012/235) based on the Missile Technology Control Regime, a multilateral association of
states that harmonize their export control systems. This new control list will add additional items
and update technical specifications in order to capture the latest items, materials, equipment,
goods and technology that could be used to advance North Korea’s ballistic missile program.

Second, the Committee updated a control list of sensitive nuclear technology
(INFCIRC/254/Rev.10/Partl) based on the so-called “trigger list” of the Nuclear Suppliers
Group, a multilateral group of states that coordinate their nuclear-related export controls. This
new control list will add additional items and update technical specifications for technology that
North Korea could use to advance its nuclear program.

The Committee will update these and other control lists on an annual basis in order to
capture the latest advances in sensitive nuclear and ballistic missile technology.

C) Work Plan

The Committee has updated its annual work plan so as to intensify its efforts to monitor
and improve sanctions implementation. This work plan includes specific action items to
investigate alleged sanctions violations, update information on the Committee’s list of designated
entities, individuals and items, promote better understanding of Member State obligations under
the sanctions and assist states to implement and enforce these measures. For example, the
Committee will take additional steps to help states enhance and report on the measures they are
taking to enforce the sanctions; to engage with relevant UN organizations and agencies to ensure
that their activities are consistent with the sanctions; and to review and facilitate the release of
reports from the UN's DPRK Panel of Experts (POE), a UN sanctions monitoring body.

* * * *

Ambassador Rice issued a statement on May 2, 2012 welcoming the response by the
Security Council, available in full at http://usun.state.qov/briefing/statements/189143.htm,
which included the following:

... The Committee’s package of new measures constitutes a serious and credible
response to North Korea's provocation. We particularly welcome the Committee’s
decisions to update lists of sensitive nuclear and ballistic missile technology prohibited
for transfer to or from North Korea, to impose an asset freeze on three critical North
Korean entities responsible for North Korea's illicit activities, and to update the
Committee's annual work plan. These measures will increase North Korea’s isolation
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and make it harder for Pyongyang to move forward with its illicit programs. The
Committee’s strong and united response shows that the Security Council is determined
that there be consequences for this provocation and any future North Korean violation.

b. lIran

See A.2. supra.

c¢. Executive Order 13382

On September 19, 2012, OFAC designated two entities pursuant to E.O. 13382: Army Supply
Bureau and Belvneshpromservice. 78 Fed. Reg. 9995 (Feb. 12, 2013).

OFAC also removed some entities and vessels from its list of designations under E.O.
13382 in 2012. On July 12, 2012, OFAC removed Oasis Freight Agencies, Great Ocean
Shipping Services, Pearl Ship Management L.L.C., and seven vessels from its list of specially
designated nationals (“SDNs”) under E.O. 13382. 77 Fed. Reg. 47,164 (Aug. 7, 2012)

All other E.O. 13382 designations in 2012 relate to Iran or Syria and are described in
Sections A.1.b.(1) and A.2.b.(6) above.

d. Resolution 1540 Sanctions

On May 10, 2012, Ambassador DiCarlo delivered remarks at a UN Security Council debate
on the Security Council’s counter-terrorism committees. Her remarks also touched on
implementation of Resolution 1540 and the work of the 1540 committee to implement
sanctions relating to proliferation. Her remarks relating to the counterterrorism committees
appear in section A.4.A., infra. Her comments on Resolution 1540 appear below. The full
text of Ambassador DiCarlo’s remarks is available at
http://usun.state.qov/briefing/statements/189640.htm.

Mr. President, this year the United States has promoted the implementation of resolution 1540
through our presidency of the G8 in both the Global Partnership and the Nonproliferation
Directors Group. The G8 continues to work closely with the 1540 Committee to find meaningful
ways to respond to requests for assistance from Member States, including by engaging with
international governmental organizations which are able to provide programs and training.

In September 2011, the United States hosted the first country visit by the Committee and
its Group of Experts to review our whole-of-government approach to preventing the proliferation
of chemical, biological, and nuclear weapons. We are pleased to see that other states have
similarly invited the Committee to conduct such visits and share their best practices for
implementing resolution 1540 and hope that this trend continues.
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To ensure continued progress, the United States strongly encourages other Member States
and regional organizations to contribute to the UNODA Trust Fund for Global and Regional
Disarmament. Implementation of resolution 1540 does more than address proliferation issues. It
also benefits Member States by focusing on broader security concerns such as border controls,
trafficking in drugs and weapons, maritime security, and public health—all of which contributes
to the maintenance of international peace and security.

* * * *

4. Terrorism

a. Security Council counter-terrorism committees

In 2011, the Security Council separated the committee that had designated persons for
sanctions based on their affiliation with al-Qaida and the Taliban into two separate
committees: the 1267/1989 (al-Qaida) committee and the 1988 (Afghanistan) committee.
See Digest 2011 at 502-3. On May 10, 2012, Ambassador DiCarlo delivered remarks at a UN
Security Council debate on the Security Council’s counter-terrorism committees. Her
remarks, excerpted below, are available at
http://usun.state.qov/briefing/statements/189640.htm.

Thank you, Mr. President. The United States would like to commend the work of the respective
Committee Chairs for their exceptional efforts and strong leadership. As we look back on the
past decade, the Council’s sustained commitment to promote the implementation of resolutions
1267, 1373, and 1540 has helped cement a global consensus against terrorism in all its forms. As
a result, we now have stronger legal and policy tools to fight terrorism at both the national and
regional levels.

Mr. President, even though Osama bin-Laden no longer directs the al-Qaeda
organization, we remain gravely concerned that al-Qaeda and its affiliates continue to carry out
unconscionable acts of terrorism in diverse regions of the world. The 1267 Committee must
continue to be vigilant and adapt to this evolving threat. We particularly encourage the
Committee, with the support of the 1267 Monitoring Team, to rededicate itself to ensuring full
implementation of the 1267 asset freeze, arms embargo, and travel ban. We envision swift and
credible responses to reported non-compliance, as well as providing training and capacity-
building support. We also welcome recent major improvements to the fairness and transparency
of the Committee's work and once again commend the Ombudsperson for her hard work and
diligence.

Mr. President, we continue to strongly support the work of the CTC and its Counter-
Terrorism Executive Directorate to monitor and promote the implementation of resolutions 1373
and 1624. We are particularly pleased that CTED’s work has evolved in recent years to become
more “hands-on” and practical in its focus. In a spirit of innovation and collaboration, CTED
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should continue to strengthen its work at the bilateral, sub-regional, and regional levels to
facilitate capacity-building assistance.

We believe the new UN Centre for Counter-Terrorism is already helping focus the UN
system on improving coordination on CT issues. We also think that the appointment of a UN
Counter-Terrorism coordinator, as proposed by the Secretary-General, can help foster a more
strategic and coordinated UN approach to these issues. In this environment, we hope there will
be further opportunities for the CTC and CTED to address some of the critical civilian CT
challenges of today. For example, more work remains to be done in countering the increase in
kidnapping for ransom as a means of financing terrorism and other criminal activity, which poses
a threat to all nations and their citizens. As a first step to eradicating this practice, we need to
help ensure that terrorist hostage takers cannot enjoy the benefits of ransoms.

* * * *

Information about the status of cases considered by the ombudperson is available at
www.un.org/en/sc/ombudsperson/status.shtml.

During 2012, both the 1267/1989 Committee and the 1988 Committee updated their
lists by adding new names of individuals and entities subject to the sanctions regimes and
removing others pursuant to the procedures and criteria established by the Security
Council. The United States continued to express its strong support for both the Al-Qaida and
Afghanistan sanctions regimes. For example, in response to one addition to the Taliban
(1988) list on November 5, 2012, Ambassador Rice stated:

The United States welcomes the November 5 decision by the UN Security Council’s
Afghanistan Sanctions (1988) Committee to impose powerful worldwide sanctions on
the Haggani Network and its chief of suicide operations, Qari Zakir. Zakir is an
operational commander who has been involved in many of the Haggani Network’s
highest-profile suicide attacks and has trained individuals to use small arms, heavy
weapons and improvised explosive devices (IEDs). Personnel selected from Zakir’s
training program attacked coalition force bases Salerno and Chapman in 2010, the
Intercontinental Hotel in Kabul in June 2011, which killed 11 civilians and two Afghan
policemen, and the U.S. Embassy in Kabul in September 2011, which killed 16 Afghans,
including at least six children.

These sanctions oblige all UN member states to implement an asset freeze,
travel ban, and arms embargo against Zakir and the Haggani Network. In September
2012, the United States designated the Haggani Network as a Foreign Terrorist
Organization and as a Specially Designated Global Terrorist entity. Today’s action by the
Security Council expands upon these sanctions and confirms the international
community’s resolve to end the Haggani Network’s ability to execute violent attacks in
Afghanistan. It also reflects the Security Council’s commitment to use and enforce
sanctions against those who threaten peace in Afghanistan, in conjunction with a strong
commitment to support Afghan-led peace and reconciliation.

Remarks available at http://usun.state.qov/briefing/statements/200178.htm.
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On December 17, 2012, the Security Council adopted resolution 2083 as a follow-on to
resolutions 1267 and 1989 and other resolutions relating to al-Qaida. U.N. Doc. S/RES/2083.
Resolution 2083 urges all states to take the measures directed at al-Qaida imposed by
previous resolutions, encourages submission of additional names for the al-Qaida sanctions
list, and extends the mandates of the ombudsperson and monitoring team, among other
things.

At the same time, the Security Council adopted resolution 2082 as a follow-on to
resolution 1988 creating the Afghanistan sanctions regime and other resolutions relating to
the Taliban. U.N. Doc. S/RES/2082. Resolution 2082 similarly urges compliance with the
previously imposed sanctions targeting those associated with the Taliban in constituting a
threat to the peace, stability and security of Afghanistan and eases the process for the
Government of Afghanistan to request exemptions from the application of the UN travel
ban for persons participating in peace and reconciliation efforts.

b. U.S. targeted financial sanctions implementing Security Council resolutions on terrorism

(1) Overview

The United States implements its counterterrorism obligations under UN Security Council
Resolution 1267 (1999), subsequent UN Security Council resolutions concerning al-
Qaida/Afghanistan sanctions including Resolution 1988 (2011) and 1989 (2011), and
Resolution 1373 (2001) through Executive Order 13224 of September 24, 2001. Executive
Order 13224 imposes financial sanctions on persons who have been designated in the
annex to the executive order; persons designated by the Secretary of State for having
committed or for posing a significant risk of committing acts of terrorism; and persons
designated by the Secretary of the Treasury for working for or on behalf of, providing
support to, or having other links to, persons designated under the executive order. See 66
Fed. Reg. 49,079 (Sept. 25, 2001); see also Digest 2001 at 881-93 and Digest 2007 at 155—
58.

The United States had previously made some Taliban-related sanctions designations
pursuant to a separate executive order (E.O. 13129) and accompanying OFAC-administered
sanctions regulations. For a discussion of E.O. 13129, see Digest 1991-99 at 1964-67.
However, Executive Order 13268, issued by President George W. Bush in 2002, terminated
E.O. 13129 and amended E.O. 13224 to include references to those sanctioned under E.O.
13129. See Digest 2002 at 882-84. In 2011, OFAC revoked the Taliban Sanctions
Regulations, leaving Taliban sanctions to be covered by its Global Terrorism Sanctions
Regulations and E.O. 13224. 76 Fed. Reg. 31,470 (June 1, 2011).

(2) Department of State

In 2012, the Department of State announced the Secretary of State’s designation of five
entities and fourteen individuals (including their known aliases) pursuant to E.O. 13224. On
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January 5, 2012, the Department announced the designation of the al-Qaida Kurdish
Battalions (“AQKB”), an entity with sworn allegiances to other terrorist organizations
including al-Qaida. 77 Fed. Reg. 2118 (Jan. 13, 2012); see also media note available at
www.state.qov/r/pa/prs/ps/2012/01/180166.htm. On January 20, 2012, the Department
designated three individuals, Yassin Chouka, Monir Chouka, and Mevlut Kar, who had all
been listed by the UN 1267/1989 Committee for their links to al-Qaida and who work for
previously designated terrorist organizations—the Chouka brothers for the Islamic
Movement of Uzbekistan (“IMU”) and Kar for the Islamic Jihad Union (“lJU”). 77 Fed. Reg.
5291 (Feb. 2, 2012); see also media note available at
www.state.gov/r/pa/prs/ps/2012/01/182550.htm.

On February 23, 2012, the Department designated Jemmah Anshorut Tauhid (“JAT”), an
entity responsible for multiple coordinated attacks against civilians, police, and military
personnel in Indonesia whose leaders were designated by OFAC in the same day. 77 Fed.
Reg. 14,855 (Mar. 13, 2012) ; see also media note, available at
www.state.gov/r/pa/prs/ps/2012/02/184509.htm.

On May 3, 2012, the Department designated Abdallah Azzam Brigades, a militant
organization based in both Lebanon and the Arabian Peninsula whose leader, Saleh al-
Qar’awi, was designated previously. 77 Fed. Reg. 31,909 (May 30, 2012); see also media
note available at www.state.qov/r/pa/prs/ps/2012/05/190810.htm. On June 14, 2012, the
Department designated one individual, Aitzol Iriondo Yarza, a leader of ETA, a previously
designated terrorist entity. 77 Fed. Reg. 38,126 (June 26, 2012); see also media note
available at www.state.qov/r/pa/prs/ps/2012/06/193579.htm. On June 18, 2012, the
Department designated three individuals, Abubakar Adam Kambar, Khalid al-Barnawi, and
Abubakar Shekau, who have ties to the Nigeria-based militant group Jama’atu Ahlis Sunna
Lidda’awati Wal-Jihad, commonly referred to as Boko Haram. 77 Fed. Reg. 38,126 & 38,127
(June 26, 2012); see also media note available at
www.state.qov/r/pa/prs/ps/2012/06/193574.htm.

On July 18, 2012, the Department designated Ahmed Abdulrahman Sihab Ahmed Sihab,
an individual charged with planning terrorist attacks as a member of al-Qaida. 77 Fed. Reg.
42,546 (July 19, 2012); see also media note available at
www.state.qov/r/pa/prs/ps/2012/07/195140.htm. On July 18, 2012, the Department
designated another individual, Azzam Abdullah Zureik Al-Maulid Al-Subhi (better known as
Mansur al-Harbi), a trainer and senior member of al-Qaida . 77 Fed. Reg. 47,691 (Aug. 9,
2012); see also media note available at www.state.qov/r/pa/prs/ps/2012/08/196105.htm.

On September 7, 2012, the Department designated the Hagqgani Network. 77 Fed. Reg.
58,205 (Sep. 19, 2012). On September 20, 2012, the Department designated Qari Zakir, also
known as Abdul Rauf, an individual who acts as chief of suicide operations for the Hagqgani
Network. 77 Fed. Reg. 68, 882 (Nov. 16, 2012). On September 17, the Department amended
the designation of al-Qa’ida in the Arabian Peninsula to include the new alias, Ansar al-
Shari’a (“AAS”). 77 Fed. Reg. 61,046 (Oct. 5, 2012); see also media note available at
www.state.qov/r/pa/prs/ps/2012/10/198659.htm (describing the activities of AAS).

On November 20, 2012, the Department amended the designation of al-Qaida in Iraq
(“AQl”) to include additional aliases, including the al-Nusrah Front, an entity established in
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2011 at the direction of the leader of AQl which has claimed responsibility for hundreds of
attacks in Syria. 77 Fed. Reg. 73,732 (Dec. 11, 2012); see also December 11, 2012 special
briefing with senior administration officials, available at
www.state.gov/r/pa/prs/ps/2012/12/201797.htm.

On December 4, 2012, the Department designated two more individuals and the entity
for which they act as leaders: Hamad el Khairy (77 Fed. Reg. 74,265 (Dec. 13, 2012)); Ahmed
el Tilemsi (77 Fed. Reg. 74,266 (Dec. 13, 2012)); and the Movement for Unity and Jihad in
West Africa (“MUJWA”") (77 Fed. Reg. 74,265 (Dec. 13, 2012)); see also media note,
available at www.state.qov/r/pa/prs/ps/2012/12/201660.htm (providing background on
MUJWA, which is an offshoot from al-Qa’ida in the Islamic Maghreb (AQIM) responsible for
multiple terrorist attacks and kidnappings, and the roles of founding leaders, Khairy and
Tilemsi).

On December 18, 2012, the Department designated two more individuals: Mohamed
Makawi Ibrahim Mohamed and Abdelbasit Alhaj Alhassan Haj Hamad. 78 Fed. Reg. 1299
(Jan. 8,2013).

Many of these U.S. designated entities and individuals are also listed by the Security
Council’s 1267/1989 Committee. Yassin Chouka, Monir Chouka, Mevlut Kar, and MUJWA
are listed by the United Nations 1267/1989 al-Qa’ida Sanctions Committee. See
www.un.org/sc/committees/1267/index.shtml. The new 1988 Committee also lists many of
the same individuals and entities that have been designated by the United States, including
Qari Zakir, the Haggani Network. See www.un.org/sc/committees/1988/.

The State Department also delisted two entities in 2012 that had been designated under
E.O. 13224. On September 6, 2012, the State Department announced that it had revoked
the designation of the Communist Party of Nepal (Maoist) (“CPN(M)”) and its aliases under
Executive Order 13224, and as a “terrorist organization” from the Terrorist Exclusion List
(TEL) under the Immigration and Nationality Act (INA). 77 Fed. Reg. 54,944 (Sep. 6, 2012);
see also media note available at www.state.qov/r/pa/prs/ps/2012/09/197411.htm. On
September 28, 2012, the State Department announced that Secretary Clinton had made the
determination to revoke the designation of the Mujahedin-e Khalg (“MEK”) and its aliases
as a Foreign Terrorist Organization (“FTO”) under the Immigration and Nationality Act and
to delist the MEK as a Specially Designated Global Terrorist under E.O. 13224. 77 Fed. Reg.
60,741 (Oct. 4, 2012). See Chapter 3.B.1.c. for further discussion of the delisting of the MEK.
The Department of State media note announcing the delisting is available at
www.state.qov/r/pa/prs/ps/2012/09/198443.htm and a special briefing on the subject is
available at www.state.qov/r/pa/prs/ps/2012/09/198470.htm.

(3) OFAC

(i) OFAC designations

OFAC designated numerous individuals (including their known aliases) and entities pursuant
to Executive Order 13224 during 2012. The designated individuals and entities typically are
owned or controlled by, act for or on behalf of, or provide support for or services to
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individuals or entities the United States has designated as terrorist organizations pursuant
to the order. See 77 Fed. Reg. 12,370 (Feb. 29, 2012) (three individuals—Mochammad
Achwan, Abdul Ba’Asyir, and Son Bin Muhadjir— and one entity, Jemmah Anshorut Tauhid);
77 Fed. Reg. 10,806 (Feb. 23, 2012) (one entity, Iranian Ministry of Intelligence and Security
or MOIS); 77 Fed. Reg. 14,597 (Mar. 12, 2012) (one individual, Abdul Samad Achekzai); 77
Fed. Reg. 20,124 (Apr. 3, 2012) (four individuals—Hosein Aghajani, Sayyid Ali Akbar
Tabatabaei, Esmail Ghani, and Ali Abbas Usman Jega—and two entities—Yas Air and
Benineh Trading); 77 Fed. Reg. 31,067 (May 24, 2012) (two individuals, Abdul Bagi Bari and
Bakht Gul); 77 Fed. Reg. 40,702 (July 10, 2012) (one individual, Ali Mohamad Saleh); 77 Fed.
Reg. 41,477 (July 13, 2012) (two individuals—Haji Abdul Sattar Barakzai and Haji Khairullah
Barakzai—and two entities—Roshan Money Exchange and Haji Khairullah Haji Sattar Money
Exchange); 77 Fed. Reg. 55,901 (Sep. 11, 2012) (eight individuals, Amir Hamza, Sajjid Mir,
Abdullah Mujahid, Abdullah Muntazir, Talha Saeed, Qari Muhammad Yaqoob Sheikh, Hafiz
Khalid Walid, and Ahmed Yaqub); 77 Fed. Reg. 62,618 (Oct. 15, 2012) (two entities, Waqfiya
Ri’aya al-Usra al-Filistinya Wa al-Lubnanya, and Al-Quds International Foundation); 77 Fed.
Reg. 64,847 (Oct. 23, 2012) (three individuals, ACHEKZAI, Maulawi Adam Khan Achekzai,
Aamir Ali Chaudhry, and Qari Ayyub Bashir); 77 Fed. Reg. 65,055 (Oct. 24, 2012) (one
individual, Adel Radi Saqr Al-Wahabi Al-Harbi); 77 Fed. Reg. 68,207 (Nov. 15, 2012) (four
individuals, Karim Ja’Far Muhsin Al-Ghanimi, Sayyid Salah Mahdi Al-Maksusi, Riyad Yunis
Jasim Al-Hamidawi, and Mohammad Mina’i); 77 Fed. Reg. 70,548 (Nov. 26, 2012) (one
individual, Ali Mussa Daqduqg Al-Musawi); 77 Fed. Reg. 70,876 (Nov. 27, 2012) (two
individuals—Musa Kalim and Mohammed Qasim—and one entity, Rahat Ltd.); 77 Fed. Reg.
74,916 (Dec. 18, 2012) (two individuals, Maysar Ali Musa Abdallah Al-Juburi and Anas
Hasan Khattab);

During 2012 the Security Council’s 1267/1989 and 1988 Committee added some
individuals to its lists who had been designated by the United States. See
www.un.org/sc/committees/1267/index.shtml and www.un.org/sc/committees/1988/.

(ii) OFAC de-listings

In 2012, OFAC determined that six individuals, who had been designated pursuant to E.O.
13224, should be removed from the Treasury Department’s list of Specially Designated
Nationals and Blocked Persons. 77 Fed. Reg. 25,234 (Apr. 27, 2012) (one individual, Tarek
Charaabi,); 76 Fed. Reg. 63,352 (Oct. 12, 2011 (three individuals); 76 Fed. Reg. 69,318 (Nov.
8, 2011) (one individual); 76 Fed. Reg. 73,781 (Nov. 29, 2011) (one individual).

¢. Countries not cooperating fully with antiterrorism efforts

On May 8, 2012, William J. Burns, Deputy Secretary of State, acting on delegated authority,
determined and certified to Congress pursuant to § 40A of the Arms Export Control Act, 22
U.S.C. § 2781, and Executive Order 11958, as amended, that Cuba, Eritrea, Iran, the
Democratic People’s Republic of Korea (“DPRK” or “North Korea”), Syria, and Venezuela
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were not cooperating fully with U.S. counterterrorism efforts. 77 Fed. Reg. 31,909 (May 30,
2012). For information concerning the prohibition on U.S. assistance and the export
controls that these designations trigger, see Cumulative Digest 1991-99 at 508 or Digest
2003 at 167.

d. Foreign terrorist organizations

In 2012, the Secretary of State continued to designate additional entities as Foreign
Terrorist Organizations (“FTOs”) under § 219 of the Immigration and Nationality Act, as
amended. See Chapter 3.B.1.c.(2) for a discussion of the designations and other related
developments in 2012. Many of the organizations the Secretary of State has designated as
FTOs also have been designated pursuant to Executive Order 13224. Designated FTOs and
their agents are subject to a variety of measures, including financial sanctions. See
www.state.qov/j/ct/rls/other/des/123085.htm for background on the applicable sanctions
and other legal consequences of designation as an FTO.

5. Armed Conflict: Restoration of Peace and Security

a. Democratic Republic of the Congo

On February 8, 2012, OFAC issued a final rule amending the Democratic Republic of the
Congo sanctions regulations to add a definition for the term “financial, material, or
technological support,” as used in E.O. 13413. 77 Fed. Reg. 6463 (Feb. 8, 2012). The rule
also amends the Cote d’lvoire and Darfur sanctions regulations, inserting the identical
definition for the term in all three programs’ regulations. The specific amendment to the
DRC sanctions regulations is the addition of the following to 31 CFR part 547:

§ 547.313 Financial, material, or technological support.

The term financial, material, or technological support, as used in § 547.201(a)(2)(vi) of
this part, means any property, tangible or intangible, including but not limited to
currency, financial instruments, securities, or any other transmission of value; weapons
or related materiel; chemical or biological agents; explosives; false documentation or
identification; communications equipment; computers; electronic or other devices or
equipment; technologies; lodging; safe houses; facilities; vehicles or other means of
transportation; or goods. “Technologies’” as used in this definition means specific
information necessary for the development, production, or use of a product, including
related technical data such as blueprints, plans, diagrams, models, formulae, tables,
engineering designs and specifications, manuals, or other recorded instructions.

On November 13, 2012 OFAC designated one individual pursuant to Executive Order
13413, of October 27, 2006, “Blocking Property of Certain Persons Contributing to the
Conflict in the Democratic Republic of the Congo.” 77 Fed. Reg. 69,547 (Nov. 19, 2012); see
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also 71 Fed. Reg. 64,105 (Oct. 31, 2006); Digest 2006 at 996—98. The individual was
identified as Sultani Makenga, Colonel.

b. Iraq

On January 9, 2012, OFAC removed from its SDN list one individual (Dr. Safa Haji Al-Habobi,
former minister of oil) designated pursuant to E.O. 13315, “Blocking Property of the Former
Iraqgi Regime, Its Senior Officials and Their Family Members, and Taking Certain Other
Actions.” 77 Fed. Reg. 2777 (Jan. 19, 2012). On July 17, 2012, OFAC removed from its list
one individual (Nabil Victor Karam) and two entities (Alfa Company Limited for International
Trading and Marketing and Trading and Transport Services Company) previously designated
under E.O. 13315. 77 Fed. Reg. 43,429 (July 24, 2012).

c¢. Darfur

As discussed in Section A.5.a., supra, OFAC amended the sanctions regulations for several
sanctions programs that authorize sanctions on those who provide “financial, material, or
technological support” for sanctioned persons or specified activities. The specific
amendment to the Darfur sanctions regulations is the addition of the definition for the term
“financial, material, or technological support,” (quoted supra in relation to the DRC
sanctions regulations) in 31 CFR part 546. 77 Fed. Reg. 6463 (Feb. 8, 2012).

d. Yemen

On May 16, 2012, President Obama issued Executive Order 13611, “Blocking Property of
Persons Threatening the Peace, Security, or Stability of Yemen.” 77 Fed. Reg. 29,533 (May
18, 2012). The order included President Obama’s finding that:

the actions and policies of certain members of the Government of Yemen and others
threaten Yemen's peace, security, and stability, including by obstructing the
implementation of the agreement of November 23, 2011, between the Government of
Yemen and those in opposition to it, which provides for a peaceful transition of power
that meets the legitimate demands and aspirations of the Yemeni people for change,
and by obstructing the political process in Yemen.

Section 1 of E.O. 13611 appears below. OFAC published regulations implementing E.O.
13611 on November 9, 2012. 77 Fed. Reg. 67,276 (Nov. 9, 2012).
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Section 1. All property and interests in property that are in the United States, that hereafter come
within the United States, or that are or hereafter come within the possession or control of any
United States person, including any foreign branch, of the following persons are blocked and
may not be transferred, paid, exported, withdrawn, or otherwise dealt in: any person determined
by the Secretary of the Treasury, in consultation with the Secretary of State, to:

(a) have engaged in acts that directly or indirectly threaten the peace, security, or stability
of Yemen, such as acts that obstruct the implementation of the agreement of November 23, 2011,
between the Government of Yemen and those in opposition to it, which provides for a peaceful
transition of power in Yemen, or that obstruct the political process in Yemen;

(b) be a political or military leader of an entity that has engaged in the acts described in
subsection (a) of this section;

(c) have materially assisted, sponsored, or provided financial, material, or technological
support for, or goods or services to or in support of, the acts described in subsection (a) of this
section or any person whose property and interests in property are blocked pursuant to this order;
or

(d) be owned or controlled by, or to have acted or purported to act for or on behalf of,
directly or indirectly, any person whose property and interests in property are blocked pursuant
to this order.

The UN Security Council adopted Resolution 2051 on Yemen on June 12, 2012. U.N. Doc.
S/RES/2051. The State Department press release on Resolution 2051, available at
www.state.qov/r/pa/prs/ps/2012/06/192204.htm, describes the resolution in a manner
that demonstrates its common purpose with E.O. 13611. Like E.O. 13611, Resolution 2051
aims to stop actions that would disrupt the political transition in Yemen and reaffirms the
need for implementation of the democratic reforms laid out in the Gulf Cooperation Council
Initiative and Implementation Mechanism signed on November 23, 2011. While the
resolution does not authorize sanctions, it does express the Council’s readiness to consider
further measures available under Article 41 of the UN Charter to deter any actions in Yemen
aimed at undermining the Government of National Unity and the political transition, either
through violent or politically divisive means.

e. Somalia

(1) Security Council

On February 22, 2012, acting under Chapter VII of the UN Charter, the Security Council
adopted Resolution 2036. U.N. Doc. S/RES/2036. Among other things, the resolution
imposes a ban on the export of charcoal from Somalia:

Decides that Somali authorities shall take the necessary measures to prevent the export
of charcoal from Somalia and that all Member States shall take the necessary measures
to prevent the direct or indirect import of charcoal from Somalia, whether or not such
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charcoal originated in Somalia; further decides that all Member States shall report to
the Security Council Committee established pursuant to resolutions 751 (1992) and
1907 (2009) concerning Somalia and Eritrea (“the Committee”) within 120 days of the
adoption of this resolution on the steps they have taken towards effective
implementation of this paragraph; and requests the Monitoring Group re-established
pursuant to resolution 2002 (2011) to assess the impact of the charcoal ban in its Final
Report;

U.N. Doc S/RES/2036, Para. 22. See Section A.5.e(2) below for a discussion of U.S. actions to
implement the charcoal ban; see also explanation of vote by the United States delivered by
Ambassador Rice and available at http://usun.state.qov/briefing/statements/184352.htm.

(2) Executive Order 13620

On July 20, 2012, President Obama issued Executive Order 13620, “Taking Additional Steps
to Address the National Emergency With Respect to Somalia.” 77 Fed. Reg. 43,481 (July 24,
2012). As stated in the order, President Obama issued the order, in part, to implement UN
Security Council Resolution 2036 to address exports of charcoal from Somalia, “which
generate significant revenue for al-Shabaab.” The order also responds to “the
misappropriation of Somali public assets; and certain acts of violence committed against
civilians in Somalia, all of which contribute to the deterioration of the security situation and
persistence of violence in Somalia.” Section 1 of E.O. 13620 amends existing sanctions
relating to Somalia imposed through E.O. 13536. Section 2 of E.O. 13620 relates specifically
to the charcoal ban. Both sections 1 and 2 appear below.

Section 1. Section 1(a) of Executive Order 13536 is hereby amended to read as follows:

“(a) All property and interests in property that are in the United States, that hereafter
come within the United States, or that are or hereafter come within the possession or control of
any United States person, including any foreign branch, of the following persons are blocked and
may not be transferred, paid, exported, withdrawn or otherwise dealt in:

(i) the persons listed in the Annex to this order; and

(ii) any person determined by the Secretary of the Treasury, in consultation with the
Secretary of State:

(A) to have engaged in acts that directly or indirectly threaten the peace, security, or
stability of Somalia, including but not limited to: (1) acts that threaten the Djibouti Agreement of
August 18, 2008, or the political process; (2) acts that threaten the Transitional Federal
Institutions or future Somali governing institutions, the African Union Mission in Somalia
(AMISOM), or other future international peacekeeping operations related to Somalia; or
(3) acts to misappropriate Somali public assets;

(B) to have obstructed the delivery of humanitarian assistance to Somalia, or access to, or
distribution of, humanitarian assistance in Somalia;
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(C) to have directly or indirectly supplied, sold, or transferred to Somalia, or to have been
the recipient in the territory of Somalia of, arms or any related materiel, or any technical advice,
training or assistance, including financing and financial assistance, related to military activities;

(D) to be responsible for or complicit in, or responsible for ordering, controlling, or
otherwise directing, or to have participated in, the commission of acts of violence targeting
civilians in Somalia, including killing and maiming, sexual and gender-based violence, attacks
on schools and hospitals, taking hostages, and forced displacement;

(E) to be a political or military leader recruiting or using children in armed conflict in
Somalia;

(F) to have engaged, directly or indirectly, in the import or export of charcoal from
Somalia on or after February 22, 2012;

(G) to have materially assisted, sponsored, or provided financial, material, logistical or
technical support for, or goods or services in support of, the activities described in subsections
(@)(ii)(A) through (F) of this section or any person whose property and interests in property are
blocked pursuant to this order; or

(H) to be owned or controlled by, or to have acted or purported to act for or on behalf of,
directly or indirectly, any person whose property and interests in property are blocked pursuant
to this order.”

Sec. 2. (a) The importation into the United States, directly or indirectly, of charcoal from
Somalia is prohibited.

(b) The prohibition in subsection (a) of this section applies except to the extent provided
by statutes, or in regulations, orders, directives, or licenses that may be issued pursuant to this
order, and notwithstanding any contract entered into or any license or permit granted prior to the
effective date of this order.

(3) Executive Order 13536

OnJuly 5, 2012, OFAC designated six individuals pursuant to Executive Order 13536,
“Blocking Property of Certain Persons Contributing to the Conflict in Somalia.” 77 Fed. Reg.
40,948 (July 11, 2012). The individuals were identified as Suhayl Salim Abd EI-Rahman,
Abubaker Shariff Ahmed, Taeme Abraham Goitom, Aboud Rogo Mohammed, Tewolde
Habte Negash, and Omar Awadh Omar. Ambassador Rice issued a statement on July 5,
2012, available at http://usun.state.qov/briefing/statements/194597.htm, explaining that
all six of these individuals have links to al-Shabaab.

6. Threats to Democratic Processes

a. Libya

See Digest 2011 at 463-74 for a discussion of UN Security Council and U.S. sanctions relating
to Libya. Some additional measures relating to Libya were taken in 2012.
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On February 17, 2012, the UN Panel of Experts established by UN Security Council
Resolution 1973 issued its final report comprehensively assessing implementation of the UN
sanctions imposed in Resolutions 1970 and 1973. U.N. Doc. $/2012/163 (Annex). The UN
Panel’s report addresses implementation of the arms embargoes, travel ban, flight ban, no
fly zone, and asset freeze provisions of the resolutions. The report also documents
compliance, including known transfers of military items to Libya, both those that were
properly notified to the Security Council and those that were not. The report concludes with
recommendations, including greater regional cooperation and heightened vigilance to
ensure compliance with arms embargoes.

On March 12, 2012, the Security Council adopted Resolution 2040 regarding Libya,
which extends the mandate of the UN political and assistance mission, terminates the
authorization to use force to enforce the arms embargo, and modifies the mandate of the
UN panel of experts. U.N. Doc. S/RES/2040(2012).

On February 14, 2012, OFAC designated one individual (Humayd ‘Abd-Al-Salam)
pursuant to Executive Order 13566 of February 25, 2011, “Blocking Property and Prohibiting
Certain Transactions Related to Libya.” 77 Fed. Reg. 10,036 (Feb. 21, 2012). On October 18,
2012, OFAC designated another individual (Dalene Sanders) pursuant to E.O. 13566. 77 Fed.
Reg. 65,604 (Oct. 29, 2012).

b. Mali

On March 21, 2012, Captain Amadou Sanogo and the National Committee for the
Restoration of Democracy seized power from democratically elected President Amadou
Toumani Touré. The United States imposed visa restrictions in response to the overthrow of
the democratically elected government after the Economic Community of West African
States and the African Union imposed similar sanctions. On April 3, 2012, the United States
imposed travel restrictions on persons and the immediate family of persons who block
Mali’s return to civilian rule and a democratically elected government. See State
Department media note, available at www.state.qov/r/pa/prs/ps/2012/04/187383.htm.

Sanctions relating to the conflict in Mali were also imposed pursuant to E.O. 13224. As
discussed in section A.4.b(2) supra, the State Department designated the MUJWA and its
founding leaders, all located in Mali, on December 4, 2012. 77 Fed. Reg. 74,265 & 74,266
(Dec. 13, 2012)). The UN Security Council passed several resolutions relating to the conflict
in Maliin 2012. U.N. Doc. S/RES/2085 (2012); U.N. Doc. S/RES/2056 (2012); and U.N. Doc.
S/RES/2071 (2012). And the UN Security Council’s 1267/1989 (al-Qaida) sanctions
committee also listed MUJWA.

c. Céte d’lvoire

As discussed in Section A.5.a., supra, OFAC amended the sanctions regulations for several
sanctions programs that authorize sanctions on those who provide “financial, material, or
technological support” for sanctioned persons or specified activities. The specific
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amendment to the Cote d’lvoire sanctions regulations is the addition of the definition for
the term “financial, material, or technological support,” (quoted in Section A.5.a. supra in
relation to the DRC sanctions regulations) in 31 CFR part 543. 77 Fed. Reg. 6463 (Feb. 8,
2012).

d. Modification of Sanctions and Related Actions

(1) Cuba

On December 3, 2012, OFAC amended the Cuban Asset Control Regulations (“CACR”) to add
a new general license authorizing the processing of funds transfers for the operating
expenses or other official business of third-country diplomatic or consular missions in Cuba.
77 Fed. Reg. 71,530 (Dec. 3, 2012). At the same time, OFAC also amended the CACR to
authorize by general license certain payments for services rendered by Cuba to United
States aircraft that previously required the issuance of a specific license. /d.

(2) Burma

In 2012, the United States continued to take steps to respond to the government of
Burma’s progress in implementing democratic reforms. On January 13, 2012, Secretary
Clinton delivered remarks, available at www.state.gov/secretary/rm/2012/01/180667.htm,
in which she praised the government of Burma for releasing additional political prisoners,
entering into a ceasefire agreement with the Karen National Union, and making other
reforms. Secretary Clinton also announced in her January 13 remarks that the United States
would begin the process of exchanging ambassadors with Burma. On February 6, 2012,
Secretary Clinton signed a partial waiver of restrictions imposed on Burma under the
Trafficking Victims Protection Act, allowing U.S. support for assessment missions and limited
technical assistance by international financial institutions (“IFIs”), such as the World Bank,
the Asian Development Bank, and the International Monetary Fund, in Burma. See February
6, 2012 media note, available at www.state.qov/r/pa/prs/ps/2012/02/183463.htm.

On April 4, 2012, Secretary Clinton again publicly hailed progress in Burma, in particular
the results of the April 1, 2012 parliamentary by-elections which included the election of
Aung San Suu Kyi to the parliament. See remarks available at
www.state.qov/secretary/rm/2012/04/187439.htm. Secretary Clinton’s April 4 remarks also
included the following summary of the actions the United States was preparing to take in
response to Burma’s progress:

The United States is committed to taking steps alongside the Burmese Government and
people as they move down the road of reform and development. In light of the by-
election and the other progress of recent months, we are consulting actively with the
Congress as well as our allies and friends in Europe and Asia on our response to these
recent developments. We are prepared to take steps toward: first, seeking agreement


http://www.state.gov/secretary/rm/2012/01/180667.htm
http://www.state.gov/r/pa/prs/ps/2012/02/183463.htm
http://www.state.gov/secretary/rm/2012/04/187439.htm

536 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

for a fully accredited ambassador in Rangoon in the coming days, followed by a formal
announcement of our nominee; second, establishing an in-country USAID mission and
supporting a normal country program for the United Nations Development Program;
third, enabling private organizations in the United States to pursue a broad range of
nonprofit activities from democracy building to health and education; fourth, facilitating
travel to the United States for select government officials and parliamentarians; and
fifth, beginning the process of a targeted easing of our ban on the export of U.S.
financial services and investment as part of a broader effort to help accelerate economic
modernization and political reform. Sanctions and prohibitions will stay in place on
individuals and institutions that remain on the wrong side of these historic reform
efforts.

On May 17, 2012, President Obama announced the nomination of Derek Mitchell as the
first U.S. ambassador to Burma in 22 years. Daily Comp. Pres. Docs. 2012 DCPD No. 00391,
p. 1 (May 17, 2012). On July 11, 2012, the Department of State issued a fact sheet outlining
the specific steps being implemented by the U.S. government to ease restrictions and
sanctions relating to Burma, which had been announced previously. The fact sheet is
excerpted below and available at www.state.qov/r/pa/prs/ps/2012/07/194868.htm. As
summarized in the fact sheet, the new policy on Burma entails multiple measures. First,
OFAC issued General License 16 (authorizing export of financial services) and General
License 17 (authorizing new investment) under the Burma sanctions program on July 11,
2012.77 Fed. Reg. 47,922 (Aug. 10, 2012); see also Daily Comp. Pres Docs. 2012 No. 00547
p. 1 (July 11, 2012). Second, General License 17 includes proposed new requirements for
U.S. investors in Burma to report to the State Department on certain aspects of their
investments. Third, President Obama issued Executive Order 13619 of July 11, 2012,
“Blocking Property of Persons Threatening the Peace, Security, or Stability of Burma”
authorizing targeted sanctions on those who impede Burma’s reform process. 77 Fed. Reg.
41,243 (July 13, 2012); see also President Obama’s Message to the Congress on Blocking
Property of Persons Threatening the Peace, Security, or Stabilization of Burma, Daily Comp.
Pres. Docs. 2012 DCPD No. 00549 p. 1 (July 11, 2012). Administration officials provided
multiple background briefings on the process of easing restrictions on Burma, including one
on April 4, 2012, available at www.state.qov/r/pa/prs/ps/2012/04/187446.htm, and one on
May 17, 2012, available at www.state.qov/r/pa/prs/ps/2012/05/190271.htm.

President Obama and Secretary of State Clinton announced in May that the United States would
ease certain financial and investment sanctions on Burma in response to the historic reforms that
have taken place in that country over the past year. Today, the U.S. Government has
implemented these changes to permit the first new U.S. investment in Burma in nearly 15 years,
and to broadly authorize the exportation of financial services to Burma. The United States
supports the Burmese Government’s ongoing reform efforts, and believes that the participation
of U.S. businesses in the Burmese economy will set a model for responsible investment and
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business operations as well as encourage further change, promote economic development, and
contribute to the welfare of the Burmese people.

As these vital economic and political reform efforts move forward, the United States will
continue to support and monitor Burma’s progress. We have and will continue to urge the
Burmese Government to continue its reform process and we expect the Burmese Government to
implement measures that increase socio-economic development and safeguard the human rights
of all its people, including political rights and civil liberties.

The United States remains concerned about the protection of human rights, corruption,
and the role of the military in the Burmese economy. Consequently, the policy we are
announcing today is carefully calibrated and aimed at supporting democratic reform and
reconciliation efforts while aiding in the development of an economic and business environment
that provides benefits to all Burma’s people. A key element of this policy is that we are not
authorizing new investment with the Burmese Ministry of Defense, state or non-state armed
groups (which includes the military), or entities owned by the foregoing. Moreover, the core
authorities underlying our sanctions remain in place. U.S. persons are still prohibited from
dealing with blocked persons, including both listed Specially Designated Nationals (SDNs) as
well as any entities 50 percent or more owned by an SDN. The Treasury Department’s Office of
Foreign Assets Control (OFAC) publishes a list of SDNs available here
[www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx].

Also today, the President issued a new Executive Order that will allow the U.S.
Government to sanction individuals or entities that threaten the peace, security, or stability of
Burma, including those who undermine or obstruct the political reform process or the peace
process with ethnic minorities, those who are responsible for or complicit in the commission of
human rights abuses in Burma, and those who conduct certain arms trade with North Korea.
Individual or entities engaging in such activities would be subject to Treasury action that would
cut them off from the U.S. financial system.

OFAC General License No. 16 Authorizes the Exportation of Financial Services to Burma

OFAC has issued General License No. 16 (GL 16) authorizing the exportation of U.S.
financial services to Burma, subject to certain limitations. Reflecting particular human rights
risks with the provision of security services, GL 16 does not authorize, in connection with the
provision of security services, the exportation of financial services to the Burmese Ministry of
Defense, state or non-state armed groups (which includes the military), or entities owned by the
foregoing. GL 16 also does not authorize the exportation of financial services to any person
blocked under the Burma sanctions program. Transfers of funds to or from an account of a
financial institution that is blocked under the Burma sanctions program are authorized, however,
provided that the account is not on the books of a U.S. financial institution.

Because the transactions authorized by GL 16 include activities formerly authorized by
other general licenses (such as financial transactions in support of humanitarian, religious, and
other not-for-profit activities in Burma, and noncommercial, personal remittances to Burma),
General License No. 14-C and General License No. 15 are replaced and superseded by GL 16.
OFAC General License No. 17 Authorizes New Investment in Burma

The Secretary of State, pursuant to a delegation of authority from the President, has
waived the ban on new U.S. investment in Burma set forth in the Foreign Operations, Export
Financing, and Related Programs Appropriations Act of 1997.”""

“* Editor’s note: Notice of this waiver was published in the Federal Register. 77 Fed. Reg. 62,596 (Oct. 15, 2012).
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Consistent with this waiver, OFAC has issued General License No. 17 (GL 17)
authorizing new investment in Burma, subject to certain limitations and requirements. GL 17
does not authorize new investment pursuant to an agreement, or pursuant to the exercise of rights
under such an agreement, that is entered into with the Burmese Ministry of Defense, state or non-
state armed groups (which includes the military), or entities owned by the foregoing, or any
person blocked under the Burma sanctions program.

Reporting Requirements on Responsible Investment in Burma

Any U.S. person (both individuals and entities) engaging in new investment in Burma
pursuant to GL 17 whose aggregate new investment exceeds $500,000 must provide to the State
Department the information set forth in the State Department’s “Reporting Requirements on
Responsible Investment in Burma,” available here [www.humanrights.gov/wp-
content/uploads/2012/07/Burma-Responsible-Investment-Reporting-Reqgs.pdf.].

These reporting requirements will undergo public notice and comment in accordance
with the Paperwork Reduction Act of 1995. The Department of State expects to issue its 60-day
Federal Register notice of proposed information collections in the coming days.

There are several components to these new reporting requirements, which will apply to
investors with more than $500,000 in aggregate new investment in Burma. Investors will be
required to file reports with the State Department on an annual basis, and will include a version
that the Department will make publicly available, consistent with relevant U.S. law. Key
information that companies will report on include information regarding policies and procedures
with respect to human rights, workers’ rights, environmental stewardship, land acquisitions,
arrangements with security service providers, and, aggregate annual payments exceeding
$10,000 to Burmese government entities, including state-owned enterprises. The purpose of the
public report is to promote greater transparency and encourage civil society to partner with our
companies toward responsible investment. The above reporting requirements apply to any new
investment, whatever corporate form it might take.

In addition, individuals or entities undertaking new investment pursuant to an agreement,
or pursuant to the exercise of rights under such an agreement, that is entered into with the
Myanma Oil and Gas Enterprise (MOGE) must notify the State Department within 60 days of
their new investment.

New Executive Order Targeting Persons Threatening the Peace, Security, or Stability of
Burma

In signing this Executive Order, the President has provided the United States Government
with additional tools to respond to threats to the peace, security, or stability of Burma, and to
encourage further reform in Burma. The order provides new authority to impose blocking
sanctions on persons determined by the Secretary of the Treasury, in consultation with or at the
recommendation of the Secretary of State: to have engaged in acts that directly or indirectly
threaten the peace, security, or stability of Burma, such as actions that have the purpose or effect
of undermining or obstructing the political reform process or the peace process with ethnic
minorities in Burma; to be responsible for or complicit in, or responsible for ordering,
controlling, or otherwise directing, or to have participated in, the commission of human rights
abuses in Burma; to have, directly or indirectly, imported, exported, reexported, sold or supplied
arms or related materiel from North Korea or the Government of North Korea to Burma or the
Government of Burma; to be a senior official of an entity that has engaged in the foregoing acts;
to have materially assisted any of the foregoing acts, or a person whose property and interests in
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property are blocked pursuant to the order; or to be owned or controlled by, or to have acted for
or on behalf of, such a person.

As mentioned in the fact sheet above, the president issued a new executive order,
E.O. 13619, “Blocking Property of Persons Threatening the Peace, Security, or Stability of
Burma” (“E.O. 13619”), on July 11, 2012. 77 Fed. Reg. 41,243 (July 13, 2012). OFAC
designated one entity, Directorate of Defence Industries, pursuant to E.O. 13169 on July 11,
2012. 77 Fed. Reg. 61,658 (Oct. 10, 2012).

On October 10, 2012 the president delegated to the Secretary of State his functions
under section 1 of H.R. 6431, 112" Congress (2012), an act to “provide flexibility with
respect to United States support for assistance provided by international financial
institutions for Burma, and for other purposes,” Pub. L. 112-192, which he signed into law
on October 5, 2012. 77 Fed. Reg. 65,455 (Oct. 29, 2012). Under the delegation, the
Secretary of State may make a determination that it is in the national interest of the United
States to support assistance for Burma, then the Treasury Secretary may direct U.S.
Executive Directors to the international financial institutions to vote in favor of such
assistance by those institutions to Burma, notwithstanding any other provision of law. On
October 12, 2012, the Secretary of State determined that it is in the national interest of the
United States to support assistance to Burma, paving the way for the United States to vote
in favor of support for assistance to Burma through international financial institutions. See
October 18, 2012 State Department media note, available at
www.state.gov/r/pa/prs/ps/2012/10/199332.htm.

On November 16, 2012, the U.S. Departments of the Treasury, after consulting with
the U.S. Department of State, issued a general license authorizing Burmese-origin goods to
enter the United States for the first time in almost a decade. (Prior to the issuance of the
general license, the Department of State had waived section 3(a) of the Burmese Freedom
and Democracy Act of 2003, which had required the President to ban the importation of
any article that is a product of Burma.) State and Treasury issued a joint statement,
available at www.state.qov/r/pa/prs/ps/2012/11/200639.htm, explaining that easing the
ban on imports from Burma is “intended to support the Burmese government’s ongoing
reform efforts and to encourage further change, as well as to offer new opportunities for
Burmese and American businesses.” The November 16 joint statement is excerpted below.

In light of these positive changes, the United States is issuing a waiver and general license to
ease the ban on imports into the United States of products from Burma required by section 3(a)
of the Burmese Freedom and Democracy Act of 2003 (BFDA) and implemented by Executive
Order 13310 of July 28, 2003. However, as concerns about some areas of trade with respect to
Burma remain, this waiver and license do not affect the existing prohibitions and restrictions on

the

importation of jadeite and rubies mined or extracted from Burma, and on articles of jewelry
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containing them, imposed by the Tom Lantos Block Burmese JADE (Junta’s Anti-Democratic
Efforts) Act of 2008, which amended the BFDA. We are committed to working with the
Government of Burma to address these concerns.

The U.S. government is closely monitoring and supporting Burma’s progress on
reform, and the core authorities underlying our sanctions remain in place. Despite positive
changes, the United States remains concerned about corruption, remaining political prisoners,
continued military ties to the Democratic People’s Republic of Korea, and ethnic conflict. U.S.
policy remains calibrated, and through the Treasury Department’s Specially Designated Persons
(SDN) list, the United States will take steps to exclude those who continue to perpetrate the
violence, oppression, and corrupt practices of the past from participating in our countries’
growing bilateral diplomatic and economic ties. U.S. persons are still prohibited from engaging
in transactions with persons included on the SDN list, as well as any entity in which such a
person owns, directly or indirectly, a 50 percent or greater interest and we will remain vigilant
with respect to those who engage in violence, oppression, and corruption The SDN list is
available at www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx.

The United States is committed to supporting positive political and economic reforms
in Burma, and we urge the Burmese Government to continue this progress by implementing
measures that increase socio-economic development, promote government transparency and
accountability, protect human rights, and advance ethnic reconciliation across the country.
General License No. 18 Authorizes the Importation of Products of Burma

The Department of State, pursuant to a delegation of authority from the President, has
waived the ban on the importation of products of Burma set forth in section 3(a) of the BFDA.

Consistent with this waiver, Treasury Department has issued General License No. 18 (GL
18) authorizing the importation into the United States of any article that is a product of Burma,
subject to certain limitations. GL 18 does not authorize the importation into the United States of
jadeite or rubies mined or extracted from Burma, or of articles of jewelry containing jadeite or
rubies mined or extracted from Burma or any other activity prohibited by Section 3A of the
BFDA, an amendment added by the Tom Lantos Block Burmese JADE (Junta’s Anti-
Democratic Efforts) Act of 2008. GL 18 also does not authorize transactions with any person
blocked under the Burma sanctions program.

Changes to the List of Specially Designated Nationals and Blocked Persons

Today, the Treasury Department is designating seven entities and updating an additional
alias to an already-sanctioned entity. The seven newly-designated entities that have been added
to the SDN List include front companies owned or controlled by Steven Law and Tay Za.

Gold Ocean Pte Ltd., Great Success Pte. Ltd., Green Luck Trading Company, and Gold
Energy Co. Ltd. are front companies controlled by Steven Law, a crony of the former regime
designated on February 25, 2008. Gold Ocean Pte Ltd is the primary front company used to
transfer money between Steven Law’s companies, foreign companies, and Burmese state-run
organizations. China Focus Development Ltd. is the new name for Golden Aaron Pte. Ltd., a
company identified as blocked property on February 25, 2008 and owned by Cecilia Ng, the wife
of Steven Law.

Asia Pioneer Impex Pte. Ltd., Terrestrial Pte. Ltd., and Asia Green Development Bank
are companies owned or controlled by Tay Za, a crony of the former regime who was sanctioned
on October 18, 2007. Tay Za uses his Singapore-based companies, Asia Pioneer Impex Pte. Ltd.
and Terrestrial Pte. Ltd., to conduct business transactions. He began trading under the name
Terrestrial Pte. Ltd. following financial sanctions against Pavo Trading in 2008.
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As noted in the joint statement above, OFAC designated seven entities pursuant to
E.O. 13448 or E.O. 13464 relating to Burma on November 16, 2012 based on their
relationship to cronies of the former regime. 77 Fed. Reg. 70,209 (Nov. 23, 2012). On July
11, 2012, OFAC designated another entity pursuant to E.O. 13464, Innwa Bank Ltd. 77 Fed.
Reg. 61,658 (Oct. 10, 2012). OFAC also delisted two individuals who had been designated
pursuant to E.O. 13310: Thein Sein and Thura Shwe Mann. 77 Fed. Reg. 60,177 (Oct. 2,
2012).

7. Transnational Crime

In 2012, the United States government made additional designations pursuant to Executive
Order 13581, “Blocking Property of Transnational Criminal Organizations.” See Digest 2011
at 518-19 for a discussion of the issuance of this executive order in 2011. On February 23,
2012, the Treasury Department announced its first designations under E.O. 13581, the
Transnational Criminal Organizations (“TCO”) program, nine individuals and one entity:
Vasily Khristoforov, Kamchybek Asanbekovich Kolbayev, Vladislav Leontyev, Aleksandr
Manuylov, Gafur Rakhimov, Lazar Shaybazian, Kenichi Shinoda, Kiyoshi Takayama, Aleksey
Zaytsev, and the Yamaguchi-gumi. See press release, available at www.treasury.qov/press-
center/press-releases/Pages/tq1430.aspx, explaining that seven of the individuals are
affiliated with the Brother’s Circle group and two individuals and the entity are part of the
Yakuza (both the Brother’s Circle and the Yakuza were listed in the annex to E.O. 13581).

On June 6, 2012, OFAC designated five more individuals: Temuri Suleimanovic Mirzoyev,
Koba Shalvovich Shemazashvili, Kakhaber Pavolovich Shushanashvili, Lasha Pavlovich
Shushanashvili, and Vladimir Viktorovich Vagin. 77 Fed. Reg. 54,946 (Sep. 6, 2012). On
August 1, 2012, OFAC added the following five individuals to the list of specially designated
nationals in the TCO category: Mario Caterino, Giuseppe Dell’Aquila, Paolo Di Mauro,
Antonio lovine, Michele Zagaria. 77 Fed. Reg. 54,946 (Sep. 6, 2012). On December 20, 2012,
the following three individuals were designated under E.O. 13581: Zakhary Knyazevich
Kalashov, AlImanbet Anapiyaev, Adilet Zhakypovich Kasenov. 78 Fed. Reg. 148 (Jan. 2, 2013).

OFAC issued regulations implementing E.O. 13581 on January 12, 2012. 77 Fed. Reg.
1864 (Jan. 12, 2012).

B. LITIGATION RELATING TO SANCTIONS

1. Opposition to certiorari in case challenging application of Cuba Assets Control Regulations

In 2012, Cuban company Cubaexport sought final review in the U.S. Supreme Court of its claims
that, in 2006, OFAC had improperly denied it a license authorizing payment of renewal fees for
its trademark for HAVANA CLUB rum. The district court and court of appeals previously rejected
Cubaexport’s legal challenges to OFAC’s decision. For earlier developments in the case, see
Digest 2011 at 519-20, Digest 2009 at 648—49, Digest 2007 at 828-30, and Digest 2006 at 1006—
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15. Cubaexport filed a petition for certiorari in the Supreme Court on January 27, 2012.
Empresa Cubana Exportadora de Alimentos y Productos varios, dba Cubaexport v. Department
of the Treasury, No. 11-945. The United States brief opposing certiorari, filed on April 2, 2012, is
excerpted below with footnotes and citations to the record omitted. On May 14, 2012, the
Supreme Court issued an order denying certiorari, bringing to a close litigation over
Cubaexport’s challenge to OFAC’s 2006 decision.

1. In 1962, in response to the expropriation of United States property in Cuba and other acts by
the Castro regime deemed antagonistic to the interests of this country, President Kennedy
imposed an embargo on trade with Cuba. See Proclamation No. 3447, 3 C.F.R. 26-27 (1962), 22
U.S.C. 2370 note. “[O]ver the years,” the terms of the embargo and related restrictions “have
waxed and waned.” Emergency Coal. to Defend Educ. Travel v. United States Dep’t of the
Treasury, 545 F.3d 4, 6 (D.C. Cir. 2008). The current terms and restrictions are reflected in the
Cuban Assets Control Regulations (CACR), 31 C.F.R. Pt. 515, which were promulgated by the
Treasury Department under Section 5(b) of the Trading With the Enemy Act (TWEA), 50 U.S.C.
App. 1 et seq.

The CACR were first promulgated in 1963 and are administered by the Treasury
Department’s Office of Foreign Assets Control (OFAC). See United States v. Brodie, 403 F.3d
123, 127 (3d Cir. 2005); Empresa Cubana del Tabaco v. Culbro Corp., 399 F.3d 462, 465 (2d
Cir. 2005), cert. denied, 547 U.S. 1205 (2006). The CACR broadly prohibit transactions
involving property in which Cuba or any Cuban national has “any interest of any nature
whatsoever, direct or indirect,” “except as specifically authorized by the Secretary of the
Treasury (or any person, agency, or instrumentality designated by him).” 31 C.F.R. 515.201(b).
The property and property interests governed by those restrictions include interests in intellectual
property. See 31 C.F.R. 515.311.

Notwithstanding that broad prohibition, the regulations permit the Secretary of the
Treasury (Secretary) to authorize certain transactions, including by issuing a general or specific
license. See 31 C.F.R. 515.201. A general license sets forth the terms of the authorization in an
OFAC publication or regulation. See 31 C.F.R. 515.317. A specific license is an individualized
authorization granted to a particular applicant or relating to a particular transaction. See 31
C.F.R. 515.318. All licenses “may be amended, modified or revoked at any time.” 31 C.F.R.
501.803; see Regan v. Wald, 468 U.S. 222, 234 (1984).

As first promulgated in 1963, the CACR included a general license authorizing “[t]he
filing in the United States Patent Office of applications for *** trademarks registration.” 31
C.F.R. 515.527(a)(1) (1964); see 28 Fed. Reg. 6982 (July 9, 1963). As amended in 1995, the
CACR included a general license authorizing “[t]ransactions related to the registration and
renewal” of trademarks. 31 C.F.R. 515.527(a) (1996); see 60 Fed. Reg. 54,196 (Oct. 20, 1995).
In 1998, Congress modified that regulatory authorization by enacting the following provision:

Notwithstanding any other provision of law, no transaction or payment shall be
authorized or approved pursuant to [31 C.F.R. 515.527] with respect to a mark, trade
name, or commercial name that is the same as or substantially similar to a mark, trade
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name, or commercial name that was used in connection with a business or assets that
were confiscated unless the original owner of the mark, trade name, or commercial name,
or the bona fide successor-in-interest has expressly consented.

Omnibus Consolidated and Emergency Supplemental Appropriations Act, 1999, Pub. L. No.
105-277, 8 211(a)(1), 112 Stat. 2681-88 (Section 211 or 1998 Act). Section 211(c) of the 1998
Act required the Secretary to amend the CACR to conform to the new legislative requirement,
112 Stat. 2681-88, and the Secretary complied by adding Subsection (a)(2) to 31 C.F.R. 515.527.
See 64 Fed. Reg. 25,813 (May 13, 1999). OFAC retains the authority to issue a specific license
in appropriate circumstances, even when the general license is unavailable. See 31 C.F.R.
501.801(b)(1).

2. Petitioner is a Cuban state-owned export corporation chartered by the Cuban Ministry
of Foreign Commerce. In 1976, under the general license provided by 31 C.F.R. 515.527,
petitioner sought and obtained from the United States Patent and Trademark Office (USPTO) a
certificate of registration for a United States trademark that included the name HAVANA CLUB.
Under a general trademark statute then in effect, the certificate of registration was scheduled to
“remain in force for twenty years.” 15 U.S.C. 1058(a) (1976). When that registration was set to
expire in 1996, one of petitioner’s affiliates sought to renew it for an additional ten-year period,
invoking the general authorization then provided by 31 C.F.R. 515.527(a). See Pet. App. 5a, 34a.
“[U]pon payment of the prescribed fee and the filing of a verified application,” 15 U.S.C.
1059(a) (1994), the USPTO granted the renewal application. During the ten-year renewal period,
there was extensive litigation between petitioner’s affiliate, the purported assignee of the
HAVANA CLUB registration, and Bacardi-Martini USA, Inc. (and related entities), which
distributed its own “Havana Club” rum in the United States.

Beginning in 2005, petitioner attempted to tender payment for, and obtain from the
USPTO, a second renewal of its HAVANA CLUB registration, which was scheduled to expire in
2006. Under the OFAC regulation implementing the 1998 Act, however, “[n]o transaction or
payment” was authorized by the general license in 31 C.F.R. 515.527(a)(1) (1999) if the “mark”
was “the same as or substantially similar to a mark *** that was used in connection with a
business or assets that were confiscated,” absent express consent of the original owner or a
successor-in-interest. See 31 C.F.R. 515.527(a)(2) (1999). That description covers the HAVANA
CLUB trademark.

In seeking renewal of the HAVANA CLUB trademark registration, petitioner did not
initially rely on the general license provision. Instead, petitioner’s counsel sought a specific
license from OFAC to authorize payment of the registration renewal fee. After consulting with
the Department of State, OFAC denied petitioner’s application for such a specific license. OFAC
noted that “renewal of the HAVANA CLUB trademark [registration] *** would be prohibited
unless specifically licensed.” OFAC declined to grant that specific license in accordance with
guidance provided by the State Department, the provisions of the CACR, and OFAC’s own
considerations of the facts underlying the application. Petitioner’s request to renew the trademark
registration was accordingly denied by the USPTO.
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ARGUMENT

The court of appeals correctly held that Section 211(a)(1) applies both to new trademark
registrations and to subsequent renewals of registrations; that the statute applies, in particular, to
post-1998 renewals of trademarks that were first registered before the law’s enactment; and that
the statute, so construed, does not violate petitioner’s substantive due process rights. The court’s
decision does not conflict with any decision of this Court or any other court of appeals. Indeed,
no other court has considered the meaning or validity of Section 211(a)(1) since it was enacted
more than a decade ago. Further review is not warranted.

1. The court of appeals correctly held that the 1998 Act applies to petitioner’s attempt,
which began in 2005, to renew the HAVANA CLUB trademark registration. As the court
explained, application of the statute to post-enactment renewals does not constitute retroactive
operation and therefore does not implicate the presumption against retroactive legislation. “A
statute does not operate ‘retrospectively’ merely because it is applied in a case arising from
conduct antedating the statute’s enactment, or upsets expectations based in prior law.” Landgraf
v. USI Film Prods., 511 U.S. 244, 269 (1994) (internal citation omitted). Rather, “the court must
determine whether the new statute would have retroactive effect, i.e., whether it would impair
rights a party possessed when he acted, increase a party’s liability for past conduct, or impose
new duties with respect to transactions already completed.” 1d. at 280. That determination
requires a “commonsense, functional judgment about ‘whether the new provision attaches new
legal consequences to events completed before its enactment,”* Martin v. Hadix, 527 U.S. 343,
357-358 (1999) (quoting Landgraf, 511 U.S. at 270), and a court should be guided by “familiar
considerations of fair notice, reasonable reliance, and settled expectations,” Landgraf, 511 U.S.
at 270.

In 1976, when petitioner first registered the HAVANA CLUB trademark in the United
States, it did so pursuant to a general license that authorized the transaction, notwithstanding the
general prohibition embodied in the Cuban embargo. The registration was expressly conditioned
on obtaining authorization from the Secretary. At that time, a general license codified at 31
C.F.R.515.527(a)(1) (1976) authorized trademark registrations. The regulatory scheme then in
effect made clear, however, that the license (like all licenses) could be “amended, modified, or
revoked at any time.” 31 C.F.R. 515.805 (1976). In 1996, the registration was renewed pursuant
to the general authorization then codified in 31 C.F.R. 515.527(a) (1996), which included the
same reservation of rights, see 31 C.F.R. 515.805 (1996). By the time petitioner sought a second
renewal in 2005, however, the 1998 Act prohibited any “transaction or payment” with respect to
petitioner’s mark from being “authorized or approved” under that general license. 8§ 211(a)(1),
112 Stat. 2681-88. Application of that statutory bar to petitioner’s post-1998 renewal application
was not retroactive in any legally relevant sense.

* * * *

Here, one of the legal prerequisites to renewal of the HAVANA CLUB registration was
authorization from the Secretary. In both 1976 and 1996, that authorization was conferred
through a general license, but that license remained “expressly revocable at any time.” As this
Court recognized in Dames & Moore v. Regan, 453 U.S. 654 (1981), when a general license can
be “amended, modified, or revoked at any time,” id. at 673 (quoting 31 C.F.R. 535.805 (1980)),
the recipient is “on notice of the contingent nature of its interest,” ibid. Any expectation
petitioner may have had regarding renewal of its trademark registration was always dependent on
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the Secretary’s authorization; it was never “more substantial than [an] inchoate expectation[] [or
an] unrealized opportunit[y].” Fernandez-Vargas v. Gonzales, 548 U.S. 30, 44 n.10 (2006); see
Landgraf, 511 U.S. at 270 (explaining that courts should be guided by “considerations of fair
notice, reasonable reliance, and settled expectations”). Accordingly, when petitioner registered
the HAVANA CLUB trademark in 1976 and when the registration was renewed in 1996,
petitioner had no cognizable right to any renewal—Iet alone perpetual renewal.

b. The court of appeals also recognized that a statute may operate retroactively if it
“increase[s] a party’s liability for past conduct, or impose[s] new duties with respect to
transactions already completed.” The court stated, however, that it did not “understand”
petitioner “to [have] advance[d]” such an argument. Although petitioner now seeks to invoke
that aspect of retroactivity doctrine, it does not explain how the 1998 Act “imposes a ‘new
disability’ or ‘new legal consequences’ in respect to past events.”

* * * *

2. The presumption against retroactivity is a “judicial default rule []” that applies only
when Congress has not prescribed the temporal reach of a statute. Landgraf, 511 U.S. at 280; see
Fernandez-Vargas, 548 U.S. at 37 (“We first look to “whether Congress has expressly prescribed
the statute’s proper reach,” and, in the absence of language as helpful as that we try to draw a
comparably firm conclusion about the temporal reach specifically intended by applying ‘our
normal rules of construction.” ) (quoting Landgraf, 511 U.S. at 280; Lindh v. Murphy, 521 U.S.
320, 326 (1997)). “[W]here the congressional intent is clear, it governs.” Landgraf, 511 U.S. at
264 (citation omitted). Even if application of Section 211(a)(1) to this case were deemed to be
retroactive, Congress’s intent to apply the statute to post-1998 renewal applications is
sufficiently clear to rebut the presumption against retroactivity.

As the court of appeals recognized, Section 211(a)(1) applies by its terms to “both new
trademark registrations and renewals of previously registered trademarks.” The statute provides
that, under the conditions specified, “no transaction or payment shall be authorized or approved
pursuant to [31 C.F.R. 515.527].” § 211(a)(1), 112 Stat. 2681-88. The regulation cited in the
statute authorized persons subject to U.S. jurisdiction (such as USPTO) to engage in specified
“[t]ransactions related to the registration and renewal”” of trademarks, notwithstanding the
general ban on transactions in property in which Cuba or Cuban nationals have an interest. 31
C.F.R.515.527(a) (1998); see 31 C.F.R. 515.201(b)(1) (1998) (defining “transaction” to include
“dealings” in “any property”); 31 C.F.R. 515.311(a) (1998) (defining “property” to include
trademarks). And a trademark registration cannot be renewed without a “payment.” 15 U.S.C.
1059(a) (Supp. 1V 1998). By its plain terms, the 1998 Act barred the Secretary from thereafter
invoking the general license in 31 C.F.R. 515.527 to authorize or approve any transaction or
payment relating to the “registration and renewal” of trademarks, under the conditions specified.

Petitioner identifies no plausible contrary interpretation of the statutory text. Petitioner
conceded below that Section 211(a)(1) bars use of the general license to authorize initial
registration of any trademark previously used in connection with a confiscated business or asset,
even if the confiscation occurred before the statute’s enactment. That appropriate concession
reflects the fact that the 1998 Act regulates the transactions and payments associated with
trademark registration, not the prior confiscatory acts. It also reflects an awareness that the 1998
Act could not have achieved its intended purpose if it had been limited to trademarks associated
with property confiscated after the law’s enactment. Petitioner identifies no textual basis,
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however, for construing Section 211(a)(1) to distinguish between initial trademark registrations
and registration renewals, both of which involve “transaction[s]” and “payment[s],” and both of
which are “authorized or approved pursuant to” the same general license.

* * * *

3. The court of appeals’ interpretation of Section 211(a)(1) does not conflict with any
decision of this Court or any other court of appeals. Indeed, no other court has considered the
meaning or validity of Section 211(a)(1) since the statute was enacted more than a decade ago.

b. The court of appeals’ ruling does not conflict with any decision of another court of
appeals. In the 14 years since Section 211(a)(1) was enacted, no other court has considered its
meaning or validity, and the only civil litigation relating to any aspect of Section 211 has
apparently involved the HAVANA CLUB trademark. ...

c. Petitioner’s invocation of foreign-policy interests is also misplaced. “[T]he nuances of
foreign policy ‘are much more the province of the Executive Branch and Congress than of th[e]
Court.” ” Itel Containers Int’l Corp. v. Huddleston, 507 U.S. 60, 76 (1993) (quoting Container
Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 196 (1983)). The United States’ economic
relationship with Cuba is a bilateral issue, and the United States has the sovereign right to carry
out its economic relationships with other countries in accordance with its own national interests
and values. Section 211(a)(1) embodies a policy decision made by Congress about the
circumstances under which the general license should be unavailable. And, when asked by
OFAC for foreign-policy guidance on petitioner’s application for a specific license, the State
Department made an independent determination that issuing the license would be inconsistent
with U.S. foreign policy. Thus, contrary to petitioner’s contention, the Executive Branch did
“exercise its independent foreign policy judgment.”

4. Finally, petitioner contends that the court of appeals erred in rejecting petitioner’s
substantive due process challenge. That argument lacks merit and does not warrant further
review.

Petitioner’s due process argument is premised on the assertion that the 1998 Act operates
retroactively by barring petitioner’s attempt to rely on the general licence to renew its trademark
registration in 2005. And petitioner faults the court of appeals for failing to apply the “test[]” for
determining the constitutionality of “retroactive legislation.” But the court of appeals concluded
that Section 211(a)(1) was not “retroactive legislation” at all. Although petitioner disagrees with
that conclusion, it does not explain how the court’s constitutional analysis was flawed under that
view of the 1998 Act.

In any event, the court of appeals correctly explained why Section 211(a)(1)’s application
to petitioner’s trademark registration renewal request would be constitutional even if the statute’s
operation were viewed as retroactive. As the court explained, “[i]f a statute applies
retroactively,” then “the ‘retroactive aspects of [the] legislation, as well as the prospective
aspects, must meet the test of due process, and the justifications for the latter may not suffice for
the former.” “[T]hat burden,” however, “is met simply by showing that the retroactive
application of the legislation is itself justified by a rational legislative purpose.” ...

In this case, “[t]he [1998] Act reinforces the Castro regime’s isolation by denying Cuban-
affiliated entities the use of U.S. trademarks related to businesses and assets confiscated by the
Cuban government.” As the court of appeals explained, “by barring renewal of trademarks that
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had previously been registered (not just new registrations), the 1998 Act applies to a greater
number of such trademarks.” Thus, “both in its substance and its application to renewal of pre-
1998 trademarks,” the 1998 Act “is rationally related to a legitimate government interest.”

* * * *
2. U.S. filing in Hausler regarding why Cuba was designated a state sponsor of terrorism

On May 10, 2012, the United States responded to an order from the U.S. District Court for
the Southern District of Florida in a case a private party brought against Cuba. Hausler v.
Cuba, 08-20197 (S.D. Fla.). The court’s order invited U.S. views on two issues: (1) the reason
or reasons Cuba was designated a state sponsor of terrorism; and (2) whether a Florida
state court had jurisdiction under the Foreign Sovereign Immunity Act (“FSIA”) to issue the
underlying judgment. The U.S. statement of interest in the case, available at
www.state.qov/s/l/c8183.htm, attached the Declaration of Peter M. Brennan, Coordinator
for Cuban Affairs, Department of State, in response to the first issue and declined to
address the second issue. The Brennan Declaration, also available at
www.state.qov/s/l/c8183.htm, is excerpted below.

3. As reflected in detail in the March 12, 1982, testimony of Ambassador Thomas Enders,
Assistant Secretary of State for Inter-American Affairs, before the Subcommittee on Security
and Terrorism of the Senate Judiciary Committee (attached at Exhibit 1), the Department’s major
concern in the late 1970s and early 1980s with respect to Cuban involvement in terrorism was
Cuba’s promotion of violent revolution in Latin America and the Caribbean. At the time, the
Cuban approach to exporting terrorism and armed revolution combined support for armed forces
to develop strong paramilitary forces in target countries with propaganda. youth training courses,
scholarships, and bilateral economic and tactical assistance. “The Castro regime ha[d] made a
business of violent revolution.” Exhibit 1, p. 147. For example, beginning in 1978, Cuba assisted
the Sandinistas in Nicaragua, and it later utilized a similar strategy of providing external support
to unify movements on the left and promote the violent overthrow of existing governments in El
Salvador, in Guatemala, and in Colombia. Cuba also provided support to terrorist cells operating
in Costa Rica that were seeking to undermine the country’s democratic institutions. As
Ambassador Enders stated, “Cuba’s readiness to foment violence to exploit such situations
imposes serious obstacles to economic progress, democratic development, and self-
determination.” Exhibit 1, p. 143.

4. Based upon the information available to me in the course of my official duties, |
submit the following:

In 1982, the Secretary of State designated Cuba a state sponsor of terrorism under Section
6(j) of the Export Administration Act of 1979, Pub. L. No. 96-72, codified at 50 U.S.C. App.
8§ 2405(j). The Department concluded that Cuba belonged in the category of states that have
repeatedly provided support for acts of international terrorism, specifically because of Cuba’s
clear support for organizations and groups abroad that used terrorism and revolutionary violence
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as a policy instrument to undermine existing governments. This reason was reflected in the
testimony and prepared statement of Ernest Johnston, Jr., Deputy Assistant Secretary for
Economic Affairs before the Subcommittee on Near Eastern and South Asian Affairs of the
Senate Foreign Relations Committee on March 18, 1982. Exhibit 2, pp. 10, 13.

3.

a.

* * * *
Designation of Foreign Terrorist Organizations and related issues

See Chapter 3.B.1.c.(2).

EXPORT CONTROLS

Commerce Department Entity List

During 2012 the Department of Commerce, Bureau of Industry and Security (“BIS”),
amended the Export Administration Regulations (“EAR”) to add 193 persons, located in
Afghanistan, Belize, Canada, Cyprus, Estonia, Finland, France, Germany, Greece, Hong Kong,
Iran, Jordan, Kazakhstan, Pakistan, Russia, Sweden, the United Arab Emirates, and the
United Kingdom to the Entity List. 77 Fed. Reg. 23,114 (Apr. 18, 2012); 77 Fed. Reg. 24,587
(Apr. 25, 2012); 77 Fed. Reg. 25,055 (Apr. 27, 2012); 77 Fed. Reg. 58,006 (Sep. 19, 2012); 77
Fed. Reg. 61,249 (Oct. 9, 2012); 77 Fed. Reg. 71,097 (Nov. 29, 2012). As BIS explained in the
preambles to the final rules, “[t]he persons that are added to the Entity List have been
determined by the U.S. Government to be acting contrary to the national security or foreign
policy interests of the United States.” Once a person is placed on the Entity List, “[a] BIS
license is required for the export or reexport of any item subject to the EAR” to that person.

BIS also removed 17 persons, located in China, Egypt, Germany, Hong Kong, Kuwait,
Pakistan, and South Korea from the Entity List. 77 Fed. Reg. 24,587 (Apr. 25, 2012); 77 Fed.
Reg. 58,006 (Sep. 19, 2012). BIS also periodically made corrections and amendments to its
Entity List to provide more accurate identifying information for previously listed persons.
See, e.g., 77 Fed. Reg. 24, 587 (Apr. 25, 2012) (making amendments to “clarify the
relationship between listed persons and/or provide alternate addresses, alternate spellings
and acronyms and/or aliases”).

Nonproliferation-related Changes

Australia Group

On July 2, 2012, the Department of Commerce, Bureau of Industry and Security (“BIS”)
issued a final rule revising the EAR to implement changes the Australia Group adopted in
2011 to its “List of Biological Agents for Export Control,” its “Control List of Dual-Use
Chemical Manufacturing Facilities and Equipment and Related Technology and Software,”
and its “Control List of Dual-Use Biological Equipment and Related Technology and
Software.” 77 Fed. Reg. 39,162 (July 2, 2012).
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b. Wassenaar Arrangement

Also on July 2, 2012, BIS issued a final rule amending the EAR to implement certain changes
that governments participating in the Wassenaar Arrangement on Export Controls for
Conventional Arms and Dual-Use Goods and Technologies agreed in 2011 to make to the
Wassenaar Arrangement’s List of Dual-Use Goods and Technologies (“Wassenaar List”). 77
Fed. Reg. 39,354 (July 2, 2012). The rule also adds Mexico as the 41st Participating State

in the list of Wassenaar Arrangement members in the EAR.
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