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Interest of the United States

Pursuant to 28 U.S.C. § 517 and Rule 29(a) of the
Federal Rules of Appellate Procedure, the United
States respectfully submits this amicus curiae brief
in support of defendants-appellants Republic of Iraq
(the “Republic”) and its Ministry of Industry (the



“Ministry”) (collectively “Iraq”) in their appeal from
the order entered by the United States District Court
for the Southern District of New York (Berman, J.)
1mposing monetary contempt sanctions on them (the
“Contempt Sanctions Order”). In this order, the dis-
trict court imposed sanctions of $2,000 per day for
Iraq’s failure to abide by a prior court order compel-
ling it to respond to broad post-judgment discovery
requests relating to the property of Iraq and its agen-
cies and instrumentalities (the “Asset Discovery Or-
der”) promulgated by plaintiff-appellee SerVaas In-
corporated (“SerVaas”).

Litigation in U.S. courts against foreign states can
have significant foreign affairs implications for the
United States and can affect the reciprocal treatment
of the U.S. government in the courts of other nations.
The property of foreign states in the United States is
generally immune from execution, and the Foreign
Sovereign Immunities Act, 28 U.S.C. §§ 1602-1611
(“FSIA”) provides only narrow exceptions to this rule.
Although the Supreme Court recently held in Repub-
lic of Argentina v. NML Capital, Ltd., 134 S. Ct. 2250
(2014), that the FSIA does not limit the scope of post-
judgment discovery into a foreign state’s property,
the Court also recognized that there may be other
grounds that limit such discovery. The United States
has a substantial interest in ensuring that U.S.
courts supervising post-judgment discovery into pre-
sumptively immune foreign-state property carefully
adhere to basic principles of relevance and are sensi-
tive to the significant comity, reciprocity, and foreign-
relations concerns raised by overly broad and bur-
densome discovery. In this case, it is clear that the



district court erred and abused its discretion in com-
pelling discovery that is inconsistent with the funda-
mental principle of the separate juridical identity of
state agencies and instrumentalities. See infra
Point 1.

The United States also has a substantial interest
in the question of whether it 1s appropriate to impose
monetary contempt sanctions on a foreign sovereign,
an issue this Court has not yet squarely addressed.
Absent a specific waiver by the foreign state, an order
of monetary contempt sanctions is unenforceable un-
der the FSIA. Such orders are also inconsistent with
Iinternational practice, can cause considerable friction
with foreign governments, and open the door to recip-
rocal orders against the United States in foreign
courts. In the United States’ view, these factors, to-
gether with basic principles of equity and comity,
counsel decisively against issuing such unenforceable
orders against a foreign state. Accordingly, the dis-
trict court erred in imposing monetary contempt
sanctions on Iraq in this case. See infra Point I1.

Statement of Facts

SerVaas brought this action against the Republic
and its Ministry under the FSIA to enforce a 1991
French judgment entered against the Ministry in a
contract case. See SerVaas, Inc. v. Republic of Iraq,
686 F. Supp. 2d 346, 348 (S.D.N.Y. 2010) (A85-86),1

1 This brief cites the parties’ Joint Appendix as
“A__) Iraq’s opening brief as “Iraq Br.,” the Special
Appendix thereto as “SPA__,” and Iraq’s August 14,



aff 'd, No. 10-828-cv, 2011 WL 454501 (2d Cir. Feb.
16, 2011). Iraq filed a motion to dismiss on a number
of grounds, including lack of jurisdiction under the
FSIA, and argued that the Republic should not have
been named as a defendant because the Ministry is a
separate government instrumentality. The district
court denied the motion—a decision this Court af-
firmed in a prior appeal—concluding that subject
matter jurisdiction was appropriate under the FSIA’s
commercial-activity exception, and that the Republic
was a proper defendant because the Ministry is a po-
litical subdivision of Iraq rather than a separate in-
strumentality. See (A100-03), aff d, 2011 WL 454501,
at **2-3. The district court subsequently entered
judgment for SerVaas. See SerVaas Inc. v. Republic of
Iraq, No. 09 Civ. 1862(RMB)(RLE), 2012 WL 335654
(S.D.N.Y. Feb. 1, 2012) (A125-36), aff d, 540 F. App’x
38 (2d Cir. 2013).

In an effort to locate property to satisfy its judg-
ment, SerVaas then promulgated broad requests for
post-judgment discovery under Federal Rule of Civil
Procedure 69, which defined “Property of the Repub-
lic” to include any property “in which the Republic,
and/or its political subdivisions, agencies or instru-
mentalities (including State-owned enterprises and
other commercial entities beneficially owned by the
Republic) holds or possesses any right or interest.”
(A146, 148, 153, 155.)

2014, letter to the Court pursuant to Federal Rule of
Appellate Procedure 28() as “Iraq 28() Ltr.”



Iraq objected to the breadth of the discovery re-
quests and cross-moved for a protective order, attach-
ing to its papers a declaration from the Director Gen-
eral of the Legal Department of Iraq’s Ministry of
Justice explaining that the requests inappropriately
sought information about property of entities that are
legally separate from the Republic under Iraqi law
and not responsible for the Republic’s liabilities.
(A168-200; A253-348.) The district court overruled
the objections and entered the Asset Discovery Order
on August 29, 2012, compelling Iraq to produce doc-
uments identifying “all of its assets and commercial
activities with ties to the United States” within 21
days and denying a protective order. (A386-92.) In
particular, the district court concluded that SerVaas
was entitled to discovery about the property of not
only Iraq and its political subdivisions but also Iraq’s
agencies and instrumentalities because “such infor-
mation may ‘aid [the] execution’ of SerVaas’s judg-
ment.” (A391 (quoting Fed. R. Civ. P. 69(a)(2).)

After Iraq failed to comply with the Asset Discov-
ery Order, the court denied a motion to stay its dis-
covery obligations pending appeal, see SerVaas Inc. v.
Republic of Irag, 09 Civ. 1862(RMB)(RLE), 2013 WL
5913363 (S.D.N.Y. Nov. 4, 2013) (A691-98), and ulti-
mately imposed sanctions against Iraq of “$2,000 per
day effective Friday, January 24, 2014, and continu-
ing for each day that Iraq continues to fail to comply
with the Discovery Order,” SerVaas Inc. v. Republic
of Iraq, 09 Civ. 1862(RMB)(RLE), 2014 WL 279507,



at *5 (S.D.N.Y. Jan. 24, 2014) (SPA19).2 On appeal,
Iraq argues that the Asset Discovery Order improper-
ly compels the production of information about the
property of 226 non-party juridically separate entities
in the absence of an alter ego showing, and that the
Contempt Sanctions Order was unwarranted and in-
consistent with principles of international comity. See
Iraq 28(j) Ltr. at 1-2.

Argument
POINT I

The District Court Should Not Have Compelled
Iraq to Respond to Overbroad Discovery that
Disregarded the Separate Juridical Status of

Iraq’s Agencies and Instrumentalities

In NML Capital, the Supreme Court recently ad-
dressed the “single, narrow question” of whether the
FSIA “specifies a different rule” for post-judgment
discovery where the judgment debtor is a foreign
state. 134 S. Ct. at 2255. The Court concluded that it
does not, reasoning that no provision of the FSIA ex-
plicitly “forbid[s] or limit[s] discovery in aid of execu-
tion,” and refusing to imply a limitation from the
general rule under the FSIA that a foreign state’s
property is immune from attachment or execution un-

2 The district court also imposed sanctions on
Iraq’s counsel. (SPA20.) The United States takes no
position with respect to this portion of the Contempt
Order.



less a specific statutory exception applies. Id. at 2256.
The Supreme Court made clear, however, that its rul-
ing “concernfed] only the meaning of the [statute],”
and posited that “other sources of law ordinarily will
bear on the propriety of discovery requests of this na-
ture and scope, such as settled doctrines of privilege
and the discretionary determination by the district
court whether the discovery is warranted, which may
appropriately consider comity interests and the bur-
den that the discovery might cause to the foreign
state.” Id. at 2258 n.6 (internal quotation marks
omitted). The Court also left open the question
whether “the scope of Rule 69 discovery in aid of exe-
cution is limited to assets upon which a United States
court can execute.” Id. at 2255 n.2.

In this case, the district court erred in compelling
Iraq to provide discovery responses with respect to
any property in which Iraq’s “agencies or instrumen-
talities (including State-owned entities and other
commercial entities beneficially owned by the Repub-
lic)” have any right or interest. (A146, 153.) The
United States does not take a position on which of the
226 entities Iraq claims are covered by the Asset Dis-
covery Order are separate agencies and instrumental-
ities under the FSIA, as opposed to political subdivi-
sions that are part of the state itself. However, de-
manding that a foreign state produce any documents
1t might have in its possession relating to assets and
transactions of numerous separate agencies and in-
strumentalities, without any allegations or threshold
showing that such entities would be responsible for



paying the plaintiff’s judgment against the state, is
problematic for several reasons.3

First, it 1s well established that “government in-
strumentalities established as juridical entities dis-
tinct and independent from their sovereign should
normally be treated as such,” and the FSIA—
consistent with law in other countries—does “‘not
permit execution against the property of one agency
or instrumentality to satisfy a judgment against an-
other,”” unless the plaintiff overcomes that presump-
tion. First Nat’l City Bank v. Banco para el Comercio

3 The United States is not taking a position on
all aspects of the discovery that may have been or-
dered in this case. It is not entirely clear, for exam-
ple, to what extent the Asset Discovery Order com-
pels information about property and transactions
outside the United States, or whether it requires the
production of information about military, diplomatic,
or central bank property, which is categorically im-
mune from execution under the FSIA. Iraq’s appeal
does not appear to challenge the Asset Discovery Or-
der on such grounds, and the United States under-
stands that the parties had engaged in some informal
negotiations to limit the scope of discovery into the
Republic’s property in certain respects. In light of
these uncertainties, the United States does not take a
position on whether the Asset Discovery Order was
otherwise improper in compelling information about
assets that are not potentially subject to attachment,
which would raise substantial issues of comity and
other concerns.



Exterior de Cuba, 462 U.S. 611, 626-28 (1983)
[“Bancec”] (quoting H.R. Rep. No. 94-1487, at 29-30
(1976), reprinted in 1976 U.S.C.C.A.N. 6604, 6628-
29).4 The Supreme Court has recognized that this
presumption is based on “[d]Jue respect for the actions
taken by foreign sovereigns and for principles of com-
ity between nations.” Id. at 626-27. Thus, this Court
has recognized that the assets of a separate juridical
entity cannot be executed against to satisfy a judg-
ment against the foreign state unless “‘the party
seeking attachment carrie[s] its burden of demon-
strating that the instrumentality’s separate juridical
status was not entitled to recognition.”” Walters v.
Indus. & Commercial Bank of China, Ltd., 651 F.3d

4 The FSIA’s definition of “agency or instrumen-
tality” reflects the understanding that, over the last
century, “governments throughout the world have es-
tablished separately constituted legal entities to per-
form a variety of tasks.” Id. at 624. While such in-
strumentalities can take many forms, they are “typi-
cally established as a separate juridical entity, with
the powers to hold and sell property and to sue and
be sued. Except for appropriations to provide capital
or to cover losses, the instrumentality is primarily
responsible for its own finances.” Id.; see also id. at
625-26 (“[T]he instrumentality’s assets and liabilities
must be treated as distinct from those of its sovereign
in order to facilitate credit transactions with third
parties.”). Unlike entities that are not separate from
the state itself, such an entity typically does not en-
gage in core government functions, but instead is
“run as a distinct economic enterprise.” Id. at 624.
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280, 298 (2d Cir. 2011) (quoting EM Ltd. v. Republic
of Argentina, 473 F.3d 463, 477 (2d Cir. 2007)). To
make this showing, the party seeking attachment
must show that “the instrumentality is ‘so extensive-
ly controlled by its owner that a relationship of prin-
cipal and agent is created,”” or that “recognizing the
instrumentality’s separate juridical status would
‘work fraud or injustice.”” EM, 473 F.3d at 477 (quot-
ing Bancec, 462 U.S. at 628-29).

Courts have concluded that the Bancec presump-
tion of juridical separateness must inform questions
relating to the propriety of post-judgment discovery.
As noted above, that presumption is based on princi-
ples of comity and respect for the dignity and sover-
eignty of foreign states, particularly in their opera-
tions within their own jurisdiction. See Bancec, 462
U.S. at 626; see generally Republic of Philippines v.
Pimentel, 553 U.S. 851, 865-66 (2008); In re Schooner
Exchange, 7 Cranch (11 U.S.) 116, 137 (1812). Courts,
including this Court, have concluded that it would be
inconsistent with Bancec and comity principles to or-
der discovery into the property and finances of a sep-
arate instrumentality of a foreign-state judgment
debtor without some threshold showing by a litigant
that there is reason to think a separate juridical enti-
ty is an alter ego of the state and accordingly liable
for its judgment. See, e.g., Sejias v. Republic of Argen-
tina, 502 F. App’x 19, 20-21 (2d Cir. 2012); Olympic
Chartering, S.A. v. Ministry of Industry & Trade of
Jordan, 134 F. Supp. 2d 528, 530 (S.D.N.Y. 2001).

In Olympic Chartering, the district court relied on
these principles to deny requests for post-judgment
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discovery into assets of the Central Bank of Jordan,
which had not been alleged to be an alter ego of the
judgment debtor and which had shown that it did not
hold assets of the judgment debtor. See 134 F. Supp.
2d at 530. And in Sejias, this Court affirmed the dis-
trict court’s decision to deny plaintiffs jurisdictional
discovery into the workings of a bank wholly owned
by Argentina, alleged to be its alter ego, noting that
the “district court correctly recognized the ‘comity
concerns implicated by allowing jurisdictional discov-
ery from a foreign sovereign,’” and holding that
“plaintiffs’ burden was to demonstrate a reasonable
basis for not according [the bank] the presumption of
separate legal identity from Argentina.” 502 F. App’x
at 21 (quoting First City, Tex.-Hous., N.A. v. Rafi-
dain, 150 F.3d 172, 176 (2d Cir. 1998)). Courts out-
side this Circuit have done the same. See, e.g., NML
Capital, Ltd. v. Republic of Argentina, No. C 12-
80185 JSW (MEJ), 2013 WL 655211, at **1-2 (N.D.
Cal. Feb. 21, 2013) (denying motion to compel discov-
ery regarding assets of third-party state-owned oil
company because “NML’s allegations regarding [the
company’s] relationship to the Republic are insuffi-
cient as a matter of law to overcome the presumption
that [the company] is a separate juridical entity for
purposes of asset discovery on an alter-ego theory”).

The fact that the discovery requests at issue here
were directed to Iraq (seeking information in its pos-
session or custody) and did not request that Iraq’s
separate agencies and instrumentalities themselves
produce information does not change the Bancec
analysis. Indeed, the discovery in Sejias was sought
from both the judgment debtor, Argentina, and its
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alleged alter ego, the bank, see Sejias v. Republic of
Argentina, No. 10 Civ. 4300 (TPG), 2011 WL
1137942, at *1 (S.D.N.Y. Mar. 28, 2011), but the court
found both requests to be inappropriate. The discov-
ery sought in Olympic was from a third-party bank
(neither the judgment debtor nor its alleged alter ego,
the Central Bank of Jordan), 134 F. Supp. 2d at 529,
but the court nevertheless quashed the subpoena.

The situation this Court addressed in Rafidain is
distinguishable; there, the plaintiff sought additional
jurisdictional discovery from Rafidain Bank (the
judgment debtor and a state instrumentality) to sup-
port its allegations that Iraq’s central bank was Rafi-
dain’s alter ego and liable for its judgment. See 150
F.3d at 176. Here, SerVaas has not alleged, nor made
any initial showing, that any of Iraq’s agencies and
instrumentalities are its alter ego and accordingly li-
able for its judgment. Instead, SerVaas’s approach
appears to be first to try to locate agencies or instru-
mentalities with property that might be subject to ex-
ecution and only then to seek to establish an alter ego
relationship. In any event, the question addressed in
Rafidain was whether the district court had jurisdic-
tion to order the discovery at issue from the judgment
debtor, not whether the discovery was otherwise ap-
propriate. See First City, Tex. Hous., N.A. v. Rafidain
Bank, 281 F.3d 48, 54 (2d Cir. 2002) (“No doubt,
courts should proceed with care in pursuing the as-
sets of foreign governments and their instrumentali-
ties, and in dealing with such allegations as fraudu-
lent transfers. But Rafidain is challenging the court’s
subject matter jurisdiction, not its discretion.”).
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To allow broad, general asset discovery into gov-
ernment documents relating to assets and transac-
tions of a wide range of presumptively separate agen-
cies and instrumentalities in the absence of any
threshold alter ego showing is likely to impose a con-
siderable burden on the foreign state and be viewed
as an affront by the sovereign. Foreign states may be
acutely sensitive to the intrusiveness of such discov-
ery requests because the “scope of American discov-
ery 1s often significantly broader than is permitted in
other jurisdictions.” Societe Nationale Industrielle
Aerospatiale v. U.S. Dist. Court for the S.D. of Iowa,
482 U.S. 522, 542 (1987).

In addition, overly broad discovery of this nature
can also lead to reciprocal adverse treatment of the
United States in foreign courts. See Aquamar S.A. v.
Del Monte Fresh Produce N.A., Inc., 179 F.3d 1279,
1295 (11th Cir. 1999). For a variety of reasons, the
U.S. government may decide not to pay judgments
entered in foreign courts (e.g., where the United
States’ position is that service did not comport with
the requirements of customary international law, the
court lacked jurisdiction over the dispute, payment of
the judgment would conflict with a U.S. law, or the
judgment is inconsistent with fundamental U.S. sov-
ereign interests). In some cases, private litigants
have sought post-judgment discovery in an effort to
enforce such judgments. The United States would
have serious concerns should a foreign court require
it to respond to similarly intrusive inquiries from a
private judgment creditor attempting to determine if
any separate U.S. agencies might have property or
commercial transactions with “ties” to the forum
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state, before coming forward with any threshold
showing that such agencies are alter egos of the U.S.
government such that their property could be levied
upon to satisfy a judgment against the government.

Finally, the Asset Discovery Order is also unduly
broad under ordinary rules of relevance. In run-of-
the-mill civil cases, courts have consistently held that
discovery related to the assets of non-judgment debt-
ors is permissible only “when there is a reasonable
belief that they have received assets transferred from
the judgment-debtor, or a third party is believed to be
the alter ego of the judgment debtor.” Integrated Con-
trol Sys., Inc. v. Ellcon-Nat’l, Inc., No. 3:00CV1295
(PCD), 2002 WL 32506291, at *1 (D. Conn. Dec. 30,
2002) (citations omitted)); see also, e.g., FTC v. Tru-
deau, No. 1:12-mc-022, 2012 WL 6100472, at *4 (S.D.
Ohio Dec. 7, 2012) (party seeking post-judgment dis-
covery regarding a third party “must make a thresh-
old showing of the necessity and relevance of the in-
formation sought,” and such discovery is permitted
only where relationship between judgment debtor
and non-party sufficient to raise “reasonable doubt
about the bona fides of the transfer of assets between
them.” (internal quotation marks omitted)); GMA Ac-
cessories, Inc. v. Elec. Wonderland, Inc., No. 07 Civ.
3219(PKC)(DF), 2012 WL 1933558, at *5 (S.D.N.Y.
May 22, 2012); Costamar Shipping Co. v. Kim-Sail,
Ltd., No. 95 Civ. 3349(KTD), 1995 WL 736907
(S.D.N.Y. Dec. 12, 1995); Magnaleasing, Inc. v. Staten
Island Mall, 76 F.R.D. 559, 562 (S.D.N.Y. 1977);
Charles Allen Wright et al., Federal Practice and Pro-
cedure § 3014 (2d ed. 2014) (“Ordinarily third persons
can be examined only about the assets of the judg-
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ment debtor and cannot be required to disclose their
own....)).

Even when a third party is alleged to have a close
relationship with the judgment debtor, courts gener-
ally limit post-judgment discovery, at least in the
first instance, to that necessary to ascertain whether
the third party is actually the debtor’s alter ego. See
e.g., Integrated Control, 2002 WL 32506291, at *2
(permitting “[d]iscovery related to the alter ego status
of judgment debtors” to “afford|[] [plaintiff] the oppor-
tunity to establish its alter ego theory”); First City,
Tex.-Hous., N.A. v. Rafidain Bank, 197 F.R.D. 250,
253 (S.D.N.Y. 2000); Costamar Shipping, 1995 WL
736907, at *4; Magnaleasing, 76 F.R.D. at 562.

Here, there have been no allegations, let alone any
threshold showing, that Iraq’s agencies and instru-
mentalities are alter egos of the Republic. The district
court thus erred in compelling Iraq to produce discov-
ery regarding these entities’ assets. As explained
above, such discovery offends ordinary relevance
principles, and is particularly problematic in light of
the comity, reciprocity, and foreign policy concerns
1implicated in this context.

Point 1l

The District Court Erred in Imposing Monetary
Contempt Sanctions on lraq

The district court also erred in imposing monetary
sanctions against Iraq for its failure to comply with
the Asset Discovery Order. As an initial matter, to
the extent the discovery ordered was overbroad, sanc-
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tions for noncompliance were unwarranted. Cf. FG
Hemisphere Assocs., LLC v. Dem. Rep. of Congo, 637
F.3d 373, 379 & n.3 (D.C. Cir. 2011) (noting, but not
deciding, “serious[]” concerns about a district court
imposing sanctions for non-compliance with over-
broad discovery); In re Air Crash at Belle Harbor, 490
F.3d 99, 106-07 (2d Cir. 2007) (explaining that, in or-
der to appeal an overbroad discovery order, a party
must sometimes subject itself to a potential contempt
finding). Furthermore, even if some of the discovery
into Iraq’s property was permissible, it i1s generally
Inappropriate for courts to impose unenforceable or-
ders of monetary contempt sanctions against a for-
eign state. The FSIA provides the sole and exclusive
framework for obtaining and enforcing judgments
against a foreign state in United States courts. See
Argentine Republic v. Amerada Hess Shipping Corp.,
488 U.S. 428, 434-35 (1989). As discussed below, or-
ders of monetary contempt sanctions are unenforcea-
ble under the FSIA. As such, a number of factors
weigh decisively against imposing them on a foreign
sovereign: basic considerations of equity and comity,
the fact that such orders are inconsistent with inter-
national practice, and foreign relations concerns, in-
cluding issues of reciprocity raised by such orders.

This Court has not yet squarely addressed the
propriety of imposing monetary contempt sanctions
against a foreign sovereign. In the Rafidain case, this
Court addressed somewhat related issues, but these
are distinguishable from those presented here: that
decision affirmed a monetary sanctions order against
an instrumentality of a foreign state, not the state
itself, in the context of the instrumentality’s failure to
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comply with post-judgment discovery, see 281 F.3d at
49-51; moreover, the decision did not consider the
propriety of the monetary sanctions order—it ad-
dressed only the question of whether the district
court had subject-matter and personal jurisdiction
over the instrumentality for purposes of conducting
the post-judgment proceeding, see id. at 53-55.

Other circuits have reached varying conclusions
on the issue presented here. Consistent with the
United States’ position, the Fifth Circuit held that a
district court errs in imposing monetary contempt
sanctions on a foreign state because the FSIA estab-
lishes the “sole, comprehensive scheme” for enforcing
judgments against foreign states, and orders impos-
ing monetary sanctions for contempt are not enforce-
able under the FSIA. Af-Cap, Inc. v. Republic of Con-
go, 462 F.3d 417, 428-29 (5th Cir. 2006). In contrast,
the D.C. Circuit upheld an order of monetary con-
tempt sanctions against a foreign state; however, that
court’s holding was narrow, focusing on the limited
question of whether the inherent authority of a fed-
eral court to impose contempt sanctions had been en-
tirely displaced by the FSIA. See FG Hemisphere, 637
F.3d at 377-80 (“We hold today only that the FSIA
does not abrogate a court’s inherent power to impose
contempt sanctions on a foreign sovereign, and that
the district court did not abuse its discretion in doing
so here.”).

The United States is not arguing that U.S. courts
lack inherent equitable authority or jurisdiction to
entertain contempt proceedings against foreign
states. Rather, in our view, district courts err when
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they exercise their authority to impose such unen-
forceable orders in light of the various considerations
weighing against them in this context.

A. Orders of Monetary Contempt Sanctions
Against a Foreign State Are Unenforceable

The FSIA establishes a general rule that property
of a foreign state is immune from execution or at-
tachment. See 28 U.S.C. § 1609. Absent a foreign
state’s waiver of immunity from execution of an order
imposing monetary sanctions, such an order does not
fall within any statutory exception to immunity from
execution. See id. § 1610(a). The FSIA thus provides
no mechanism for a U.S. court to enter an enforceable
contempt order imposing monetary sanctions against
an unwilling foreign state. See Af-Cap, 462 F.3d at
428 (“A review of the relevant sections, [28 U.S.C.]
§ 1610 and § 1611, shows that they do not present a
situation in which the [sanctions] order could stand.
Those sections describe the available methods of at-
tachment and execution against property of foreign
states. Monetary sanctions are not included.”). We
are not aware of any courts concluding otherwise. See
FG Hemisphere, 637 F.3d at 377 (acknowledging
without reaching questions about enforceability of a
monetary sanctions order against a foreign state);
Agudas Chasidei Chabad v. Russian Fed'n, 915 F.
Supp. 2d 148, 152 (D.D.C. 2013) (recognizing that en-
forcement of a monetary sanctions order would be
“carefully restricted by the FSIA”).

The legislative history of the FSIA also supports
the conclusion that contempt sanctions may not be
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enforceable in the absence of a waiver. For example,
the accompanying House Report notes in the context
of injunctions and specific performance orders that it
may be appropriate to issue such orders in certain
circumstances, but states that “this is not determina-
tive of the power of the court to enforce such an or-
der.” H.R. Rep. No. 94-1487, at 22, reprinted in 1976
U.S.C.C.A.N. at 6621. In particular, the report recog-
nized that a contempt “fine for violation of an injunc-
tion may be unenforceable if immunity exists under

[28 U.S.C. §§] 1609-1610.” Id.

B. Equitable Principles Weigh Against the
Issuance of Unenforceable Orders Imposing
Monetary Contempt Sanctions on Foreign
States

As a general matter, a court “should not issue an
unenforceable” order against a foreign state. In re Es-
tate of Marcos Human Rights Litig., 94 F.3d 539, 545,
548 (9th Cir. 1996). In exercising its equitable au-
thority, a court should consider whether its orders
will be effective and should utilize the least amount
of compulsion necessary to achieve the desired end.
See, e.g., Hicks ex rel. Feiock v. Feiock, 485 U.S. 624,
637 n.8 (1988); see also Virginian Ry. Co. v. Sys.
Fed’n No. 40, 300 U.S. 515, 550 (1937) (“[A] court of
equity may refuse to give any relief when it is appar-
ent that that which it can give will not be effective or
of benefit to the plaintiff.”).

The Contempt Sanctions Order appears to have
been motivated by a desire to compel Iraq’s compli-
ance with the Asset Discovery Order. (SPA11-12, 14-
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15.) However, an award of monetary contempt sanc-
tions is simply not a meaningful way to ensure a for-
eign state’s compliance with district court orders; it is
more likely to accumulate uncollectable penalties.

In FG Hemisphere, the D.C. Circuit concluded
that a district court need not consider whether a
monetary sanctions order is enforceable against a
foreign state before imposing such sanctions, because
the FSIA “is a rather unusual statute that explicitly
contemplates that a court may have jurisdiction over
an action against a foreign state and yet be unable to
enforce its judgment unless the foreign state holds
certain kinds of property subject to execution.” 637
F.3d at 377-79. The court’s analogy between mone-
tary contempt sanctions and unsatisfied money
judgments was erroneous, however. There are signifi-
cant distinctions between entry of a judgment against
a foreign state under 28 U.S.C. § 1605, which a plain-
tiff may or may not be able to enforce against a for-
eign state’s property in the United States, and a
court’s exercise of its equitable powers to impose un-
enforceable monetary contempt sanctions. As an ini-
tial matter, there is widespread acceptance in modern
international law that foreign states’ immunity from
adjudication may be restricted and judgments en-
tered against foreign states in such cases, see general-
ly Restatement (Third) of Foreign Relations Law,
§ 451 (1987); Hazel Fox, “International Law and the
Restraints on the Exercise of Jurisdiction by National
Courts of States,” in International Law, 340, 355
(Malcolm D. Evans ed., 3d ed. 2010), and foreign
states can and do voluntarily pay judgments entered
under § 1605. Should a state fail to do so, a judgment
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entered against a foreign state is not categorically
unenforceable against the state’s property; the ques-
tion is whether the foreign state has property in the
United States that satisfies an applicable exception to
execution immunity. Even in the absence of non-
immune property in the United States, a plaintiff
may be able to locate attachable assets in the United
States in the future; to register and enforce the
judgment in another country; or to enlist the help of
the U.S. State Department, which can urge the for-
eign state to pay the judgment.

In contrast, as discussed below, there i1s wide-
spread acceptance in international practice that it is
not appropriate to impose penalties on foreign states
for noncompliance with a court order, so there is al-
most no possibility that a foreign state would volun-
tarily pay monetary contempt sanctions. Monetary
contempt sanctions are generally viewed by foreign
governments as inconsistent with principles of mutu-
al respect and equality among sovereigns, so, rather
than serving as an effective mechanism for encourag-
ing compliance, such orders are likely to exacerbate
existing disputes or lead to the foreign government’s
refusal to participate further in the litigation. Final-
ly, a court issuing a monetary sanctions order against
a foreign state has no possibility of enforcing its or-
der: under the FSIA, the court lacks the authority to
compel payment of the sanctions absent a specific
waiver, and such an order will not be enforced in for-
eign courts. See infra Part I1.C.

The conclusion that equitable considerations fore-
close the imposition of monetary contempt sanctions



22

in this case is buttressed by the statutory prohibition
on awarding punitive damages against a foreign state
in 28 U.S.C. § 1606. The district court ordered Iraq to
pay significant monetary fines, totaling nearly
$500,000 as of the date of this filing, and continuing
to accrue at a rate of $2,000 per day. Contempt sanc-
tions may serve to “punish a prior offense as well as
coerce an offender’s future obedience.” Int’l Union,
United Mine Workers of Am. v. Bagwell, 512 U.S. 821,
828 (1994). It is hard to see how such orders can be
squared with § 1606’s categorical ban on punitive
damages against a foreign state.®

C. Monetary Contempt Sanctions Orders Are
Inconsistent with International Practice

A review of international and foreign law sources
demonstrates that orders of monetary contempt sanc-
tions against a foreign sovereign are considered inap-
propriate. For example, the European Convention on
State Immunity bars a court from imposing monetary
sanctions on a foreign state that is a party to judicial
proceedings in another party state for “its failure or
refusal to disclose any documents or other evidence.”
European Convention on State Immunity, art. 18,
May 16, 1972, E.T.S. No. 74, 11 I.LL.M. 470 (1972),
available at  http://conventions.coe.int/Treaty/en/

5 It is not clear from the district court’s order
whether the sanctions imposed on Iraq are payable to
the plaintiff or to the court. However, to the extent
that they are payable to SerVaas, the order is even
more analogous to a punitive judgment.
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Treaties/Html/074.htm. Under the Convention, a
court faced with a foreign state’s noncompliance is
limited to remedies involving “whatever discretion
[the court] may have under its own law to draw the
appropriate conclusions from a State’s failure or re-
fusal to comply.” Id. Explanatory Report, art. 18,
9 70, available at http://conventions.coe.int/Treaty/
EN/Reports/Html/074.htm.

Similarly, the United Nations Convention on Ju-
risdictional Immunities of States and Their Property
provides that “[a]ny failure or refusal by a State to
comply with an order of a court of another State en-
joining it to perform or refrain from performing a
specific act . . . shall entail no consequence other than
those which may result from such conduct in relation
to the merits of the case. In particular, no fine or
penalty shall be imposed on the State by reason of
such failure or refusal.” United Nations Convention
on dJurisdictional Immunities of States and Their
Properties, art. 24(1), G.A. Res. 59/38, annex, Dec. 2,
2004, 44 1.L.M. 803 (2005). The Convention is not yet
in force, and the United States is not a signatory to it.
Nevertheless, a number of the Convention’s provi-
sions, including Article 24(1), reflect current interna-
tional norms and practices regarding foreign state
immunity. Notably, the principle reflected in Article
24 of the Convention was uniformly supported by
member states, which disagreed only about whether
to extend even further a state’s immunity from coer-
cion. See Int’l Law Comm™n, Jurisdictional Immuni-
ties of States and Their Property, Comments and Ob-
servations Received from Governments, UN. GAOR
Supp. No. 10, at 24, 33, 58, U.N. Doc. A/CN.4/410
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(Feb. 17, 1988), available at http://legal.un.org/ilc/
documentation/english/a_cn4_410.pdf (comments of
the United Kingdom and Mexico).

Finally, a number of nations that have codified
foreign sovereign immunity law, including Canada,
the United Kingdom, Israel, and Australia, have pro-
hibited monetary sanctions against a foreign state for
its failure to comply with an injunctive order.6

6 Canadian law provides that “[n]o penalty or fi-
ne may be imposed by a court against a foreign state”
for its failure to produce documents or other infor-
mation to the court, and further provides that a state
shall be immune in toto from any “injunction, specific
performance or the recovery of land or other proper-
ty.” State Immunity Act, R.S.C. 1985, c¢. S 18,
§§ 13(1), 11(1) (Can.), available at http://laws-
lois.justice.gc.ca/eng/acts/S-18. The United Kingdom’s
State Immunity Act similarly provides that a foreign
state may not be penalized with monetary sanctions
for its failure to disclose or produce any document or
other information in court proceedings, and also may
not be subject to any “injunction or order for specific
performance,” absent narrow circumstances not pre-
sent here. State Immunity Act, 1978, c. 33, § 13(1)-(2)
(U.K)), available at http://[www.legislation.gov.uk/
ukpga/1978/33. In Israel, “[n]o fine or prison sentence
shall be imposed on a foreign state ... for non-
compliance with a judgment or other decision of a
court in Israel against that state.” Foreign States
Immunity Law, 5769-2008, § 15(b), SH No. 2189, p.76
(Isr.), available at http://www.coe.int/t/dlapil/cahdi/



25

In FG Hemisphere, the D.C. Circuit discounted
these examples as “irrelevant,” because U.S. law does
not contain an express prohibition on monetary con-
tempt sanctions against foreign states. 637 F.3d at
380. But, as discussed earlier, the FSIA makes clear
that such orders are not enforceable, and the question
presented here is whether a court should exercise its
equitable authority to issue such an order. In consid-
ering that question, including whether issuance of
such an order is likely to be an effective means of
compelling a foreign sovereign’s compliance, it is
highly relevant to consider international norms re-
garding the acceptability of such sanctions to assess
how foreign states are likely to respond. It is also
generally appropriate to consider foreign and interna-
tional legal norms of foreign sovereign immunity in
adjudicating cases arising under the FSIA, both in
light of the history of the statute and also because of
the ramifications for the United States in litigation in
foreign courts if U.S. courts diverge from internation-
al practice. See, e.g., De Letelier v. Republic of Chile,
748 F.2d 790, 798 (2d Cir. 1984) (examining EKurope-
an Convention on State Immunity and United King-

Source/state_immunities/Israel%20Immunities%20
January%202009.pdf. And under Australian law, “[a]
penalty by way of fine or committal shall not be im-
posed in relation to a failure by a foreign State or by
a person on behalf of a foreign State to comply with
an order made against the foreign State by a court.”
Foreign States Immunities Act 1985, § 34 (Austl.),
available  at  http://www.comlaw.gov.au/Details/
C2010C00145.
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dom’s immunity statute in construing the FSIA’s exe-
cutional immunity provisions).

D. Foreign Relations and Reciprocity Concerns
Counsel Against the Imposition of
Unenforceable Monetary Sanctions Orders

The potential adverse consequences for our foreign
relations, as well as for the treatment of the U.S. gov-
ernment abroad, also counsel against U.S. courts is-
suing unenforceable monetary contempt sanctions
orders. These concerns are not generic or theoretical.
By way of example, in the Chabad case cited above, a
district court imposed monetary contempt sanctions
of $50,000 per day against the Russian Federation in
an effort to compel its compliance with the court’s
specific-performance order directing Russia to trans-
fer a collection of religious books and other docu-
ments to the plaintiff. See 915 F. Supp. 2d at 153-55.

The court’s sanctions order has not led to compli-
ance, however. Instead, it has created another obsta-
cle in the diplomatic efforts aimed at resolving the
dispute. See Statement of Interest of the United
States, Chabad, No. 1:05-cv-01548-RCL, Ex. A, at 2
(D.D.C. filed Feb. 21, 2014) (letter from Mary E.
McLeod, U.S. State Dep’t, to Stuart Delery, U.S.
Dep’t of Justice (Feb. 20, 2014)) [ECF Docket No. 134-
1]. In addition, following the sanctions order, the
Russian Ministry of Culture and the Russian State
Library filed a lawsuit in Moscow, naming the United
States and the Library of Congress as defendants and
requesting that the court issue a similar order com-
pelling the United States and the Library of Congress
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to return to Russia seven of books from the collection,
and imposing a $50,000 daily fine for each day of non-
compliance. See id. The Moscow court has since
granted this request. See Decision, Case No. A40-
82596/13, slip op. at 11 (Comm’l Ct. of Moscow May
29, 2014) (Russ.).”

This case illustrates the risk that monetary con-
tempt sanctions orders will undermine efforts to re-
solve underlying disputes, and have negative conse-
quences for the United States overseas. While the
D.C. Circuit declined to defer to the United States’
foreign relations and reciprocity concerns in FG Hem-
isphere, see 637 F.3d at 380, these are matters on
which particular deference is owed to “the considered
judgment of the Executive.” Republic of Austria v.
Altmann, 541 U.S. 677, 702 (2004); see also Sosa v.
Alvarez-Machain, 542 U.S. 692, 733 n.21 (2004) (not-
ing that “there is a strong argument that federal
courts should give serious weight to the Executive
Branch’s view of the case’s impact on foreign policy”);
Hwang Geum Joo v. Japan, 413 F.3d 45, 52 (D.C. Cir.
2005) (concluding that “[t]he Executive’s judgment
that adjudication by a domestic court would be inimi-
cal to the foreign policy interests of the United States
1s compelling”).

7 Copies of this and other unpublished foreign
materials cited herein (along with informal transla-
tions thereof), are provided in the Addendum to this
brief.
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More generally, while foreign courts for the most
part have followed accepted international practice
and not allowed monetary contempt sanctions against
other sovereigns, orders of U.S. courts imposing mon-
etary contempt sanctions on foreign states may em-
bolden foreign courts to impose similar sanctions on
the United States. The U.S. government has a signifi-
cant presence abroad and is frequently subject to suit
in foreign courts. As noted earlier, for a variety of
reasons, there are circumstances in which the United
States may not comply with orders of foreign courts.
Orders of U.S. courts imposing monetary contempt
sanctions risk creating a precedent that may be relied
upon in such cases.

For example, notwithstanding the fact that Spain
is a signatory to the U.N. Convention cited above, a
trial court in Spain recently decided to impose mone-
tary sanctions of 10,000 euros per month on the Unit-
ed States, and recommended the commencement of
criminal proceedings against U.S. officials, for the
United States’ failure to produce post-judgment dis-
covery about its assets after a default judgment was
entered against it.8 See Montasa-Montajes e Instala-
ciones v. Gobierno Estados Unidos de America, No.
177/1997, slip op. at 2, S. Juz. Prim. (Rota), May 24,
2014 (Spain). The United States objected to the dis-

8 The United States did not receive service of the
complaint in the action in a manner that comported
with the requirements of customary international
law, and thus has taken the position that it is not
subject to the Spanish court’s jurisdiction.
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covery requests on sovereign immunity grounds and
has filed a motion for reconsideration of the Spanish
court’s decision, arguing, among other things, that
1mposing such sanctions is inconsistent with interna-
tional law and practice. See U.S. Mot. for Reconsider-
ation, Montasa, No. 177/1997, at 3-4 (filed May 29,
2014). The court has not yet decided the reconsidera-
tion motion. There can be no doubt, however, that the
Spanish court and others will be less likely to accept
the United States’ position in this regard should U.S.
courts enter orders imposing monetary sanctions on
foreign states, even if those orders are unenforceable.
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Conclusion

The Court should vacate the Asset Discovery
Order and the Contempt Order (to the extent it
imposed monetary sanctions on Iraq), and
should remand the case to the district court to
reconsider the appropriate scope of discovery to
be compelled.
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CIIA, 20500, Oxpyr Komymo6us, Bammurron, IlencunbBanus ABento, 1600 (The White
House, 1600 Pensilvania Avenue NW, Washington, DC 20500, USA))

00 00s13aHHU OTBETYHKOB BO3BpaTHTL PegepaJbHOMY TocyIapcTBEHHOMY
OroKeTHOMY yupeskaeHuio «Poccuiickas rocyrapcrBeHHast 0M0JH0TeKa» KHUIH,
0 MPHUCYKAEHHHU JeHEeKHbIX CPEICTB, B CJIyYae HEHCIOJIHEHHs Cy1e0HOro aKTa

TpPEThe JIULO, HE 3asBIIIONIEC CAMOCTOSTEIbHBIC TPEOOBAHHS HA IPEAMET CIIOpa:
Hexommepueckast opranuszanus Arynac Xacuaeit Xaban Coenmuennbix IlltatoB (Agudas
Chassidei Chabad of United States) (CIIIA, 11212-3409, mrar Heto-Hopk, Bpykiun, FcrepH
IMapksoii, 788 (788 Eastern Parkway, Brooklyn, NY 11212-3409, USA))

NpuW ydacTHH B CyJeOHOM 3ace/laHuu:
ot ®I'BY «PI'b»: EBnokumoB A.A., noBepenHocts 0t18.06.2013 Ne 273/77, XKunun E.P.,
noBepeHHocTb 0T18.06.2013 Ne 273/77;
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ot MuHucteperBa KyasTypbl P®: Cadonosa H.E., noBepennocts ot 24.12.213 Ne 118-43
«», Yyrynos MLIO., nosepernocTs 0T 09.12 2013 Ne 104-43 «/1»;

or IIpokyparypsl r. MOCKBBI: Enudannesa H.B., mnpexbsBieHo ciayxeOHOE
ynoctoBepenue Ne 156347,

B cyneOHoe 3aceiaHume He sIBUIKMCH mpejcTaButenu: bubmumorekn Konrpecca
Coenunennbix llltatoB Amepuku, Coenunenubix IltaroB Amepuku, Hekommepueckoit

opranuzanus Arynac Xacunein Xadan Coennnennsix LlraTos;

DenepansHoe roCyIapCTBEHHOE Or0KEeTHOE yapexaeHue «Poccwuiickas
rocyjapcrBeHHas Oubnauoreka» (manee — PI'b, Hcrenl), MHUHHUCTEPCTBO KyJIbTYpbl
Poccuiickoit ®eneparuu ( nanee — Munucrepetso, Vcerer 2) oOpatuinucs B ApOUTpakHBII
cyn r. Mocksbl ¢ uckoM k bubmmorexke Komrpecca Coenuuennsix IlltaToB Amepukun,
CoenunennbiM 1lITaTam AMepHKH, B KOTOPOM MPOCST CyJ 00s3aTh OTBETYNKOB BO3BPATUTH
OI'BY «Poccuiickas rocyaapcTBeHHas OHOIMOTEKA» CACAYIONME KHUTH:

1. Jlynuato, Mome Xaum. Mecunar uemapuM. - Bumpna: Pomm, 1860. 126 i
Ipumner - 2 kuurn: - MOH [abait, Meup. Tomaatr flakos. JIbBoB, 1858. 90 c.; - Karas,
[la6raii 6en Mewup. [pym sikap. - JIbBos, 1861. 8 1. (Luzzato, M. Sefer Mesillat Yesharim
(Vilna, 1860)).

2. Ommszep Oen llImysn u3 Memna. - Upeum. - Bumbna: Pomm, 1902. 86, 16, 544 c.
(Eliezer ben Samuel. Sefer Year’im (Vilna, 1902)).

3. JlammponTu, Muxak Oen HImysib. [Taxax Muxak. - JIsik: Mekuue Hupaamum, 1864.
8, 240 c. (Lampronti, Y. Pahad Yitshak (Lyck, 1864)).

4. Codep, Momre. Xaram Codep. - [IpecOypr: tum. 3udepa, 1865. 95, 3, 87 1. (Sofer.
M. Sefer Hatam Sofer (Pressburg, 1865)).

5. 6n Xaouo, Sakos 6en llnomo. Diin Sakos. - Bapmasa: tun. Ananuna, 1886, Y.
3. 490 c. (Ibn Habib, J. 'Ein Ya'kov (Warsaw, 1886)).

6. Mome 6en Illaiimon. Cedep ra Munsot. - Bapmasa: tun. Monka, 1891. 4, 84, 56
1. (Moses ben Maimon. Sefer ha-Mitsvot (Warsaw, 1891)).

7. Asynau, ABparam 6en Mopaexaii. Op ra xama. - Uepycanum: tun. Conomna, 1879.
209 1. (Azulai, A. Sefer Or ha-Hamah (Jerusalem, 1879)).

B cyne6nom 3acenanuu 14 anpens 2014 roga Vermamu ObUIH yTOYHEHEI 3asIBICHHBIC
TpeOOBaHMs U 3asBJICHO X0aTalicTBO 0 npucyxaeHun @'Y «Poccuiickas rocyiapcTBeHHas
Oubmorexa» W MuHHCTEpCTBY KyinbTypbl P® neHexHbIx cpenctes B pasmepe 50 000
nonnapos CIIA 3a kaxblii 1eHb HSUCIIONHEHHsI BCTYIMBIIETO B 3aKOHHYIO CUITy CyIeOHOTO
aKTa IO CYHIECTBY pPacCMaTPUBAEMOIrO CIOpa, B CIIydae YJOBJIETBOPEHHMS 3asBJIECHHBIX
TpeOOBaHHH, B Ka4eCTBE KOMIICHCALIMU 33 HAapyIICHHE Pa3yMHOTI0 CPOKa CyIOIPOH3BOICTBA.

Hacrosmee xomaTaiicTBO OymeT pacCMOTPEHO CyAOM IIPU pPa3pelleHHH CIIopa IIo
CYILECTBY.

B cootserctBum co c1. 248 AIIK PO (1. 1 4. 1 ) K HCKIIOYUTEIEHOH KOMIICTCHIINHI
apOuTpaxHbIX cyaoB B Poccuiickoil Denepanuu no Jeiaam ¢ y4acTHEM HHOCTPAHHBIX JIMIL
OTHOCATCSL  1ena 0 chmopaM B OTHOIICHHM HAaXOAAIIETOCS B TOCYJapCTBEHHOM
cobctBeHHoCcTH Pocceuiickoit denepanuy MMyIIECTBa.

IMockonbky mpeaMEeTOM paccMaTpUBAEMOro CIIOpa sBIIOTCs KHury, mpuHamiexamue
Ha mpaBe cobctBeHHOCTH Poccuiickoit denepaunu, paccCMaTpUBAaeMBbIil CIIOP OTHOCHUTCS K
HCKJIIOYUTEIIBHON KOMIIETCHIIMH apOUTPA’KHBIX CY/IOB.

CormacHo 4.2 c1. 3 ApOUTpaXHOrO HpOIECCyalbHOrO Konekca Poccuiickoit
denepanuy, TMOPANOK  CyJONPOM3BOACTBA B apOUTPaXHBIX  CydaX  OIpPEIeNseTcs
Koncrurynueit Poccuiickoit ®enepanun, PesnepanbHbIM KOHCTUTYIMOHHBIM 3akoHOM "O
cynebnoii cucreme Poccuiickoit @enepanun” n denepanbHbIM KOHCTUTYLIHOHHBIM 3aKOHOM
"O06 apOutpaxubix cynax B Poccuiickoit ®enepanun", ApOUTPaKHBIM IPOLECCYATbHBIM
xonekcoM Poccmiickoit denepanny M NPUHAMAaeMBIMH B COOTBETCTBUH C HUMHU JPYTHMH
(benepabHBIMU 3aKOHAMH.
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B cyneGHoe 3aceanye He SBHJINCH NIPEICTaBUTEIIN:

- bubmnorexn Kourpecca Coenunennsix llItaTroB Amepukun — O jxate U BpeMEHH
CyzieOHOTO 3acelaHusl yBeJOMIICHBL;

- Coemnnennbix lllTaToB AMepukun — 0 JaTe U BpeMEHH CyZeOHOTO 3acelaHus
YBEIOMIICHBI;

- Hexommepueckoii opranuzauust Arynac Xacuueid Xaban Coenunennsix lItatoB - o
JlaTe ¥ BPEMEHH Cy[JeOHOr0 3aceJaHus YBEIOMIICHBL.

Ha ocnoBanuu nonoxenuii cr.ct. 121,123, 253 AIIK P®, a Takxke ¢ y4eTOM MHEHUS
npencrasureneil Vcruos u IIpokypopa r. MOCKBEL, cya HaXOJUT BO3MOXKHBIM PacCMOTPETh
HACTOSIIMI Crop B OTCYTCTBME MpejacTaBuTeneil OTBETUMKOB, a TaKkke 3-ro JiMla, He
3asBILIOIETO CAMOCTOATEIBHBIX TPEOOBAaHMH HAa MPEAMET CIOpa, HAAIeKalUM 00pazoM
U3BEIICHHBIX O IaTe U BPeMEHU CyJeOHOT0 pa30HpaTeIbCTBa.

OO6OCHOBBIBas MOACYAHOCTh PACCMATPHBAEMOTO CIIOpa APOUTPaKHOMY CYIy I.
Mockssl, Hernpl ykazaau, 49To B ropoje MOCKBE HaXOAMUTCS HEABMKHMOE HMYIIECTBO,
npuHagnexamee CoenunenHeM llltaTaMm AMEpHKH, B CBSI3H C UeM, a Takoke, HPHHHMAs BO
BHHMaHHE, YTO CIIOPHBIC IIPABOOTHOIICHUsSI HMMEIH MECTO Ha TeppuTopuu Poccuiickoit
®Denepanun B ropoxe Mockse, cyx B coorBerctBud ¢ 1. 1, 3 u. 1 cr. 247 AIIK P®
oJIaraeT, 4To PacCMaTPHBAEMBbIN CIOP MOACYICH APOUTPaKHOMY Cydy I'. MOCKBBI.

IIpencraBurenn lcrooB mnopnep:kand 3asBIEHHbIE TPEOOBAHHS B IIOJTHOM oOBeMe,
IPEJCTABIIN J0Ka3aTeIbCTBA HANPABICHHS! KOIUH 3asBICHUS O NPHUCY)XACHUH JCHEKHOU
KOMIICHCAIMM B CJIydae HEHCIIONHEHUs CyjeOHOro akra B ajpec OTBETUMKOB M TPETHEro
JHIA.

IIpencrasurens IIpokypopa r. MockBbI mojyaepskan nosunuto Mceros.

PaccmotpeB MaTepuansl Jiea, BBICIYIIAB JOBOABI IpejcraBureneil McrinoM, MHeHHe
npezactaBurens [Ipokypopa r. MOCKBbI, Cy/l yCTaHOBUIL.

B anpec Poccuiickoii rocynapctBenHoit OubGmmorexku ( Merma 1) B 1994 rony
MOCTYNMIO ceMb 3aka3oB bubmmorexn Konrpecca CIIA ot 14.01.1994, opopmieHHBIX Ha
OnaHkax MexayHapoJHOro OuOIMOTEYHOr0 A0OHEMEHTa O MPEJIOCTABICHUM B MOJIb30BAHHUEC
cpokoM Ha 60 ngHeW CIeIyHOIMX KHUT :

1 Jlyuauaro, Mome Xaum. Mecunar uemapum. - Buibna: Pomm, 1860. 126 . Ilpumuer -
2 xuuru: - M6n 'abaii, Meup. Tonaat Slakos. JIeBoB, 1858. 90 c.; - Karan, I1la0Tait
6en Menp. [pym sikap. - JIbBoB, 1861. 8 1. (Luzzato, M. Sefer Mesillat Yesharim
(Vilna, 1860)).

2. Omusep Oen Imyan u3 Mena. - Upeum. - Bunbna: Pomm, 1902. 86, 16, 544 c.

(Eliezer ben Samuel. Sefer Year’im (Vilna, 1902)).

3. Jlammponth, Mixak 6en HImyans. [Taxag Muxak. - JIsik: Mekuiie HUpaaMum,
1864. 8, 240 c. (Lampronti, Y. Pahad Yitshak (Lyck, 1864)).

4. Codep, Mome. Xaram Cocdep. - IIpecOypr: tum. 3ubepa, 1865. 95, 3, 87 n.
(Sofer. M. Sefer Hatam Sofer (Pressburg, 1865)).

5. N6u Xab6u6, Saxos Gen lllmomo. Ditn flakoB. - Bapmasa: tum. Ananuna,
1886, U. 3. 490 c. (Ibn Habib, J. 'Ein Ya'kov (Warsaw, 1886)).

6. Moue 6en Hlaiivmon. Cedep ra Mungor. - Bapmasa: Tun. Monka, 1891. 4, 84,
56 1. (Moses ben Maimon. Sefer ha-Mitsvot (Warsaw, 1891)).

7. Asynau, ABparam 6eH Mopaexaii. Op ra xama. - Uepycanum: tun. Conomua,
1879. 209 1. (Azulai, A. Sefer Or ha-Hamah (Jerusalem, 1879)).

Jlannble kuuru BXxoaAat B «Komnekiuio 1lIHeepcona», kortopas sIBIAAETCS HaMATHUKOM
KynbTypsl, Kuuru o6mamaioT 0coOol HMYIIECTBEHHOH  IIEHHOCTBIO U HAXOIATCS B
COOCTBEHHOCTH Poccuiickoii  @enepauuu, Tak kak DenepanbHOE TOCYIapCTBEHHOE
OromkeTHoe  yupexxaeHue — «Poccuiickash  rocygapcTBeHHas — OMONMOTEKa»  sIBISIETCS
HalMoHaJIbHOU OubmmoTexor Poccuiickoit @enepaiyu, co3qaHHON B COOTBETCTBUU € YKa30M
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TIpesunenra Poccuiickoit ®enepaumu ot 1992 Ne 38 «O cosmanun Poccuiickoit
rOCY/IapCTBEHHOM OuOIMoTeKn» Ha 0ase rocynapcrBenHoit 6ubmmorekn CCCP umenu B.U.
Jlennna.

B coorBerctBun ¢ . 4 tnassl [ Yerasa PI'B cobcTBeHHHMKOM nmymectBa bubnuorexn
aisiercs Poceniickas denepanus, ¢ MOMEHTa CO3JaHMs U [0 HacTosimee Bpems bubmmorexa
HAXOJUTCs B BeZleHMH MUHUCTEpCTBA KyIbTypbl Poccuiickoit denepanuu.

HcrmoM | ObUTO HPHHSTO pelieHHe 00 MCIOIHEHHH MOCTYIHBIINX OT bubianoreku
Konrpecca CIIIA 3aka3oB.

Kak cnemyer m3 oTMeTkH Ha ONaHKax yKa3aHHBIX TpeOoBaHmii B rpade «/lata
noxydeHusi» pasgena «buOnmoreka-3akasumia» M HONTBEPXKAACTCS HMeIomeiics B
Mmarepuaiax Jena pacnuckod B noiydeHun Kuur ot 15.01.1994, Kuuru Obutn mepepaHbl
MPEACTABUTENSAM aMEPUKAHCKOW CTOPOHBI M yueHbl bubianorexoit Konrpecca 19.01.1994.

IIpunnMas Bo BHEMaHHE YCIOBHS IPEIOCTABICHHUS KHHT B PaMKaX MEXKIYHAPOIHOTO
oubmoreunoro abonementa, Mexay PI'b n  bubmmorexoit Konrpecca croxumuch
OTHOIICHHUS 0€3BO3ME3JHOTO T0NIb30BaHusl Kuuramu, npunamiexamumu PI'B.

Ilpg  »ToM  3aKimrodeHHe JOroBopa O 0OE3BO3ME3IHOM IONb30BaHMHM KHuramu
COCTOSUIOCH IIyTeM 3alloJHeHWs W HampasieHus bubmmorexoit Konrpecca B ampec PI'b
0J1aHKOB-3aKa30B O NPEJOCTABICHHU KHMI, PETHMCTPAlMU — MPUHATUS K MCIOJHEHUIO THX
3aka3oB McTmom 1, a Taioke IyTeM IIOCIEIYIONIMX Iepeadyd U IPUHATUS CTOPOHAMH
JIOTOBOpA HcIpanuBaeMbIx Kuur.

Tlo ucreyenun 60-AHEBHOrO CpOKa, Ha KOTOPBIA mNepBOHA4YanbHO KHurm Obutn
npenocrasiensl bubnnoreke Konrpecca B mosip3oBanue, OHU He ObUTH BO3BPAILCHBI B apec
Ucrna 1.

BenencrBue HaxoxaeHus B nonb3oBanuu bubnuoreku KoHrpecca 1o nucredeHuu cpoka
MPeOCTaBJICHHs, B COOTBETCTBHHM C IOJIOKEHUSIMH JICHCTBOBABIIEr0O Ha TOT MOMEHT
3aKOHOJIATENILCTBA,  JOTOBOp  O€3BO3ME3JHOrO  TIOJIb30BAaHMS  ObLI  MPOJUIEH  HA
HEOIIpe IeJIEHHBIH CPOK

ITucemom ot 13.03.2013 B anpec bubGmmorexn Konrpecca Mceren 1 orkasancst ot
JIoroBopa 6e3B03Me3HOro nonb3oBanusi Kuuramu, a Bubnmoreka Konrpecca o0s3ana Oblia
BO3BPAaTUTh HAXOMSIIMECS y Hee B TEYCHHE JUIUTEIBHOro mepuoaa Bpemenu 7 Kuur us
«Komnekiun Ilneepconay, onxako, g0 Hacrosiero Mmomenta Kuurum bubanorexoit
Konrpecca He BO3BpaIlCHBI.

Beime u3nokeHHBIE  OOCTOATENBCTBA IIOCTYXKWIH — OCHOBAaHHEM UL OOpaIleHUs
DenepanbHOro rocy1apcTBEHHOr0 OIKETHOT0 yupeskaeHus «Poccuiickas rocyjapcTBeHHast
6ubmmotexa» u MunncrepcrBa KyinbTypsl Poccuiickoit ®enepamun B ApOHTpakHBII cyn
ropona MOCKBBI ¢ paccMaTpHBaeMbIMH TPEOOBAHHAMM O MPHUCYKACHUS K HCIOIHEHHIO
o0s3aHHOCTH B HaType B Buie Bo3Bpara 7 Knur us «Komrexunu Illneepcona» B cBs3u
OTKa30M OT JI0ropopa 0€3BO3ME3[HOrO TIoib30BaHUs K bubmuorexke Konrpecca
Coenunennsix IlItaroB AMepuku n CoeIMHEHHBIM AMEPUKH

C nenpro peanu3aly TPUHIUINA HCTIONHAMOCTH CY/AEOHBIX aKTOB, KaK OXHOTO W3
OCHOBOIIONATAIOMNX MPHHIUIIOB CyIONPOU3BOACTBA, NMPHHUMAs BO BHHMAHHE ITHTEIBHOE
HeucnonHeHne OTBeTYMKaMH 00s3aTenbCTBa 1O  Bo3Bpary Khur, Herupl  Takxke
xoxaraiictBoBanu o npucyxkaeHun GI'BY «Poccuiickas rocynapcrBeHHas OMOIMOTEKa» U
MunucrepcTBy KynbTypbl PD nenesxsbix cpeiacts B pasmepe 50 000 mommapos CIIA 3a
K)XIBI JIeHb HEHCIIONHEHHs BCTYIHBIIETO B 3aKOHHYIO CHJIy PEIICHHs Cyda, B ClIydae
YIOBIECTBOPEHHs 3asBICHHBIX TpeOOBaHMII, B KayecTBE KOMIIGHCAIIUM 3a HapylIeHUe
Pa3yMHOTO CPOKa CyJIOTIPOM3BOICTBA.

PaccmarpuBaemble TpeOoBaHMs IpenbsBiaeHbl Mertmamm Kk aBym  OTBeTdyMKaM,
Bbubmoreke Konrpecca CIIA wu CoeaunennsiM Illtatam AMepuku, SBISIOIIUXCS
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WHOCTPAHHBIMHU JIMIIAMH. HJ'ISI YCTAHOBJICHUS IIPOLECCYATIbHOI'0 CTaTryca OTBBT‘IHKOB, cya
HUCXOOUT U3 CICAYIOUIETO.

Cornacuo cr.ct. 1202 u 1203 T'paxnmanckoro kojaekca Poccuiickoit ®Deneparmu,
JMYHBIM 3aKOHOM HHOCTPAHHBIX IOPHIHYECKHX JHI, a TAakkKe OpraHM3aluii, KOTOpble He
MPU3HAIOTCS IOPHANYESCKIMHE JINIAMU 110 HHOCTPAHHOMY IIPaBY, SIBIISIETCS IIPABO TOH CTPAHBbI,
B KOTOPOil YYPEKJCHO COOTBETCTBYIOIIEE IOPHANYECKOE JIHIO WIH COOTBETCTBYOIIAs
opranuzanys. B cuity ykasaHHBIX HOPM JIMYHBINA 3aKOH, B YHCJIE MPOYCTO, ONMPE/ICISET CTaTyC
HMHOCTPAHHOTO IOPHIMYECKOrO JIMIA WM OpraHM3alliM, He sBIsIIomeiics IOpHIHIeCKUM
JIMIOM 110 HHOCTPAHHOMY IIPaBy.

Kak crmeayer m3 mmeromerocss B Marepuanax jgeida  HOpHANYECKOro 3aKIFOYCHHS
denepantbHOro roCyIapcTBEHHOTO OI0KETHOTO YUpeskAeHUs Hayku «HCTUTYT rocyaapcTsa
n nipaBa Poccuiickoit AkanemMun Hayk»,

Bbubmnorexa Konrpecca CIIA 6buta yupexnena B Coenunennbix Llltarax AMepuku B
1800 roamy, uTo mMO3BOJIAET ClieNaTh BBIBOA O TOM, YTO JIMYHBIM 3aKOHOM YKa3aHHOM
Bubnuorexu sBusercs npaBo CoenuneHsslx LlrtatoB Amepuxu. bubnmoreka Konrpecca
CIIA co3maBanach Kak XpaHWIMINE MaTepHanoB, HeoOxoammbix IlIpaBurensctBy CIIIA
(Government of the United States mmm US Government ) u, B yactHoctH, [Ipesunenty CIIA
(President of the United States) Buue-npesnmenty CIIA (Vice President of the United
States), unenam Cenara CIIA (Senate) u Ilamater npencrasureneii (House of
Representatives) - unenam Konrpecca CIIIA (Congress of the United States ).

Cornacao Koncruryunu CIIA, Ha denepansHOM ypoBHE BCsi rOCYyIapCTBEHHAs BIACTb
B Coenunennbix lrarax Amepukn npunapiexut Ipasutensctsy CIHIA (US Government).

IpaButensctBo CIIIA moxpasnensercss Ha 3aKOHONATEIBHYIO, HCIIONHHTEIBHYIO H
cynebHyio BeTBU BiactH. buGimorexa Konrpecca CIIIA HaxoamTcsi B HEMOCPEICTBEHHOM
BeaeHun Konrpecca CIIA, ocyliecTBISIONIEro 3aKOHOIATEIbHYIO BIaCTh.

3akoH 00 agMHUHHCTpaTHBHOM mpoiecce (Administrative Procedure Act ) siBasercs
OJTHAM M3 LCHTPAIBHBIX HMCTOYHHKOB aIMHHHCTpaTHBHOro npasa CoeauneHHbix lllTaToB
Awmepuku. Ha3Banublii 3akoH BritouéH B TuTYN 5 Konekca Coenunénnbix IlltaroB Amepuku,
KOTOPBII IpeCTaBIAeT COO0H HHCTPYMEHT KOAUGHKAINH, COCTABISIEMbII OHUM H3 OPTaHOB
Konrpecca CIIIA B memsix oOJNerdyeHuss IIOMCKAa U HCIIOJIb30BAaHUS JICHCTBYIOLIETO
3akoHozarenbcTBa.  Komeke  CIIA  cucremaTH3upyeT  HOPMBI IO OTPacieBOMY,
MOJOTPACICBOMY M MHCTUTYLHOHaNbHOMY npusHakam. Tekcer Kopexca CIIA, cormacuo §
204 tutyna I Komekca CUIA, sBusercss oduIManbHBIM TEKCTOM NpHHATHIX KoHrpeccom
CIIA 3aKk0oHOAATEIbHBIX AKTOB.

Turyn 2 Konexca CIIA o3zarnanen «Konrpecey». JlaHHBIN TUTYN BKJIIOYAET IJIaBy 5,
KOTOpasi HocuT HauMeHoBaHune «bubnuorexa Konrpeccay (Chapter S—Library Of Congress
(§§131-185).

B cootBerctBun ¢ §116 Kogekca CIIIA Bubnuorexa KoHrpecca siBiseTcs: XxpaHUTEIEM
odurmaneHbix TekcToB 3akoHOB Coenuuennbix Illtaros. [Maparpadgom 407 Konekca CIIA
ycTaHOBIEHO, uTo bubimnorexa KoHrpecca BBINOIHIET TakKe P ACIO3HTAPHBIX (YHKIUI B
cepe aBTOPCKOro Ipasa, a TaK)Ke UHBIX FOCYAapCTBEHHBIX (QYHKLHN. B chity m3n0xeHHOro
bubmuorexka Konrpecca CIIA mno cBouM (YHKIMSAM M OPraHH3alMOHHONH HPHPOJE
cootBeTcTBYeT onpexenenuio denepansuoro arenrcrsa CILIA, raHHOMY B yKa3aHHOM BBIIIE
§ 551 tTuryna 5 Konekca CIIA.

CornacHo odunnansHoMy caiity IIpaButenscrBa CIIA, bubmmoreka Konrpecca CIIA
SBJIICTCS BCIIOMOTaTeNbHEIM 110 oTHOIIeHHIO K Konrpeccy CIIIA rocynapcTBeHHBIM OpraHOM
B paMKax CHUCTEMBbl OPraHOB 3aKOHOJATENbHOH BiacTH. JlaHHOE OOCTOATEIBCTBO TAKKE
MOATBEPKIACTCS HEMOCPEACTBEHHO caiitom bubmmorekn Konrpecca CILA, rie yka3aHo, 4To
Bubnuotexa sBIseTCS GIcCIEIOBATENBCKUM NOApasaencuueM Konrpeccay.

Takum  00pa3oM, CHCTEMHOE TOJKOBAaHHE JEHCTBYIONIEr0  3aKOHOJATEIbCTBA
Coenunennbix llltaToB AMepuky, a Takke O(UIMATLGHBIX CBEICHUH, MyOIHKYeMbIX
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TIpaBurensctBom CIHIA u bubnuorekoii Konrpecca CILA, mo3BomnsieT cenarh BHIBOA O TOM,
yro bubmmorexa Konrpecca CILA sBistercss ¢enepaiabHbIM areHTCTBOM IIpaBuTenscTBa
CIHIA, oTHOCAIMMCS K 3aKOHOJATENILHOW BETBM BJIACTH, & JIOTOBOPBI, 3aKIIOYEHHBIE
(henepanbHBIM areHTCTBOM, HAPSIMYIO CO31at0T o0s3arenbeTBa st [IpaBurenscrea CLIA.

JlaHHbId BBIBOA Takxke moiarBepxkuaercs cratbeit 4 [masel 11 Pesomrouuu 56/83 06
OTBETCTBEHHOCTH I'OCYIapCTB 3a MEKAYHAPOHO-ITPOTUBONPABHBIC JSSHHS, IIPUHITON Ha 56
ceccuu 'enepanbHoii Accambien OOH, cocrosiBuieiics 28.01.2001 roza , coriacHo KOTOpo#,
MOBE/ICHHE JII0OOr0 OpraHa rocyJapcTBa pacCMaTPUBACTCS KakK JISSIHUE JAHHOTO TOCYAapCTBa
M0 MEXKAYHApOJHOMY TIpaBy HE3aBUCHMO OT TOrO, OCYLICCTBISIET JIM ATO OpraHa
3aKOHOJATeNIbHBIC, HCIIOJHHUTEIbHbIC, CyAeOHble WM Kakue-THOO WHble (OYHKIUH,
HE3aBUCHMO OT TOJIOKEHHS, KOTOPOE OH 3aHUMAET B CUCTEME TOCYapCcTBa, U HE3aBUCHMO OT
TOro, SBISETCS JIM OH OPraHOM LEHTPAJIBHOM BIACTH WM  AJIMHHUCTPATHBHO-
TEPPUTOPUATBHON €AMHHIIBI TOCYAAPCTBA.

Ha ocHoBanuu 4. 1 c1. 253 ApOuTpaXHOro mporeccyalbHOro kKojaekca Poccuiickoit
Qenepaiu gena ¢ yyacTUEM MHOCTPAHHBIX JIHI PACCMATPHBAIOTCSA apOUTPAXKHBIM CYI0M MO
npaBunamM AITK P® ¢ ocobeHHOCTsiMH, mpeaycMoTpeHHbIMH TinaBoi 33 AIIK P®, ecnu
MEXTyHapOIHBIM 10roBopoM Poccuiickoii @enepanyn He IPeayCMOTPEHO HHOE.

Takum o6pa3oM, ¢ y4eToM NPaBOBBIX KOHCTPYKLHH 3aKoHOAATeNbcTBa COeIMHEHHBIX
IlltaroB AMepHKH, Cyd TPUXOAUT K BHIBOAY, 4YTO paccMaTpHBacMble TpPeOOBAHMS
MPaBOMEPHO TpeabsiBieHbl Mcrnamu comupapHo k bubmmorexke Konrpecca CIHA u
CoenunennbiM IlITaTam AMepUKH, Kak rocylapcTBy.

B coorBerctBun ¢ monoxenusmu cr. 251 AIIK P®, umHOCTpaHHOE rocyaapcrso,
BBICTYHAIOIIEE B KAayeCTBE HOCHUTENs BIACTH, 00JafaeT CyAeOHBIM MMMYHUTETOM IO
OTHOLICHHIO K IPEIBSIBICHHOMY K HEMy HCKy B apOuTpakHOM cyne B Poccuiickoit
Denepanyu, NPUBJICUEHHIO €MO K YYacCTHIO B JieIe B KayeCTBE TPETHETrO JIMIA, HAJIOKEHHIO
apecTa Ha HMYIIECTBO, MpPHHAJUIeXkKaIlee MHOCTPAHHOMY TOCYAapCTBY M HaxoJilieecs Ha
tepputopun Poccuiickoit denepanuu, U NPUHATHIO MO OTHOLICHUIO K HEMY CYIOM Mep IO
00eCIIeUeHHI0 HCKAa W HMYIIECTBEHHBIX HHTepecoB. OOpamieHue B3bICKaHUS Ha 3TO
HMMYIIECTBO B MOPSAKE IPHHYIUTEILHOTO UCIIONTHEHHS Cy1eOHOr0 akTa apOUTPayKHOTO Cyaa
JIOIyCKAeTCsl TONBKO € COITIAcHsl KOMIETEHTHBIX OPTaHOB COOTBETCTBYIOLIEIO IOCYNapcTBa,
ecJIi MHOE He IMPeIyCMOTPEHO MEKAYHApOIAHBIM HoroBopoM Poccuiickoit ®enepanuu wim
(enepabHBIM 3aKOHOM.

CornacHO KOHIENIMH OrPaHHMYEHHOr0 MMMYHHMTETa, HHOCTPAHHOE rOCyIapCTBO, €ro
OpraHbl, a TaKKe HX COOCTBEHHOCTH IOJB3YIOTCS HMMMYHHTETOM TOJIBKO TOIZa, KOrzaa
rOCyJapCTBO OCYLIECTBISIET CyBEpeHHBbIC (YHKIMH, T.e. AeiictBus jure imperi. Ecmm xe
rocyJapcTBO y4acTBYET B OCYLIECTBIEHMM XO3AHCTBEHHOH JEATENbHOCTH (3aKJII0UaeT
KOHIIECCHOHHbIE M UHBIE COIJIAIIEHHs M T.J., BBICTYNAET OOBIYHBIM YYaCTHUKOM
TpakAaHCKOro 000poTa), T.e. JEUCTBUS jure gestionis, TO OHO HE MOJIB3YETCS MMMYHHUTETOM.

PaccmaTpuBass HacTOSmMME HCK, CyI MCXOAUT U3 KOHIENIHH (DYHKIHOHAILHOTO
MMMYHHTETa, TaK KaK pAacCMAaTPHBAEGMbId CIIOp HE 3arparuBaeT IyOJu4Hble (QyHKIUH
Coeaunennbix IlltaToB Amepukn KaKk HocuTeldst rocypapcrBeHHod Biactu, CIIA
BBICTYIAIOT HE KaK CyBepeH, HO KaK yJaCTHUK IPaKJaHCKOro 000poTa Ha OOMIMX OCHOBAHMAX
¢ IPYTHMH CyOBEKTaMH TpaXkKIaHCKOTO IIPaBa.

Omnpenensiss MPUMEHNMOE K OTHOIICHHSM CTOPOH IIPaBO, CYJ YYHTBIBACT CICAYIOLIHE
00CTOSATEIBCTBA:

- bubnmoreka Konrpecca HampaBuia B MUCbMEHHON ()OpME 3aKa3bl O MPEIOCTABICHUN
KHur;

- 3aKa3bl OBUTH 3apEruCTPUPOBaHbI VICTIOM | ¥ IPUHATHI K HCIIOIHEHHIO;

- Kuurn 6putn nepenansl PI'B - bubnuoreke Kourpecca Gubnuoreke Konrpecca B
6e3B03Me3IHOE TIOJIb30BAHUE .

B cuny crareu 166 OcHoB rpaxaanckoro 3akononarenscrsa Corsza CCP u pecriybnmk
(yrBepsknensl IlocranoBnenuem BepxosHoro Cosera CCCP 31.05.1991 Ne 2211-1),
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MOJUISkKALIMX TPUMEHEHHIO K TPaXKJAaHCKO-IIPABOBBIM OTHOILEHUSAM, BO3HUKIIUM B 1994
roay (cornacho 1. 1 ITocranoBnenust BepxosHoro Cosera PO ot 14.07.1992 Ne 3301-1 «O
PEryIMpOBaHNH TPAXKIAHCKUX IPABOOTHOIICHHH B IMEPHOJA TMPOBEICHHUS JKOHOMHUYECKOI
pedopMbI»), IPaBOM, IPUMEHHMBIM K 0053aTe/IbCTBAM B CBSI3M C Iepelaveil MMyIlecTBa B
TOJIB30BAHHUE, SIBISCTCSI TIPABO CTPAHBI - MECTA HAXOJKICHUST HAIMO/IATEISL.

B paccmarpuaemom ciydae HalimopateneM siBisiercst PI'b ¢ MecToM HaxoxieHus B T.
Mockse.

Ha ocnoBanuu BBIIIEU3I0KEHHOTO, IPKU OTCYTCTBHM B [IpaBmimax o MexgyHapoaHOM
OnubnmuoTeuHoM a0OOHEMEHTEe MOpsAKa ONpeNeldeHHs IIpaBa CTPaHbl, PEryIHPYOIel
BO3HHKIINE HPABOOTHOLICHUS, C YY4ETOM 3aKOHOIATENIbCTBA, JCHCTBOBABIIETO B IEPUOX
nepenaun Kuur bubmmuorexke Konrpecca CIIA, mecra ucnonHenus nepeaaun Kuur, cyn
IOPUXOJUT K BBIBOAY, YTO HPHMCHHMBIM IPAaBOM IIPU PACCMOTPCHHH HACTOSIIEr0 MCKa
SIBJIICTCS POCCHIICKOE IPaBO.

Cornacio cr. 8 Pexomenmammii  MexayHapoaHoi @Denepanun OMOIHOTEYHBIX
accounanuii u yupexaenuit (MDJIA) «MexayHapogHoe B3aMMOUCIIONb30BAHUE PECYPCOB 1
JIOCTaBKa JOKYMEHTOB. [IpHHIMIBI M PYKOBOJCTBO IO BEICHHIO», NMPHUHATHIX B 1954, n
ONpPEACIAIOIINX TPAaBUIIA TIPEJOCTABICHNS! KHUT B paMKax MEXIyHapOJHOro abOHEMEHTa,
peuieHne 00 omiate 00CTy)KMBaHHMsS OHONMOTEKAa NPUHUMACT WHAUWBHIyalbHO. Kak
Poccuiickast rocynapcTBeHHas OuOnnoreka, Tak M bubnmoreka Konrpecca sBIsIOTCS
wieHamu Dezepaunu.

Cormacro m. 9 IlomoxeHums O MEXIyHapOAHOM OHONHOTEYHOM abOHEMEHTE,
yrBepxkaeHHoro Ilpukasom Munuctpa xymetypel CCCP  or 31.10.1955 Ne 690,
[IPEIOCTaBIICHHE KHUT o MEXKTyHAPOTHOM OubIHoTeYHOMY ab0OHEMEHTY
OCYIIECTBIISCTCS OE3BO3ME3/THO.

Craresimu 7, 23, 35 Tlonoxenus o Oubmmorednom nene B CCCP, yTBepkIeHHOTro
Vkazom Ilpesumumyma Bepxonoro Cosera CCCP ot 13.03.1984 Ne 10926-X, wu
neiictBoBaBimiero Ha MoMmeHT mnepemaun Kuur PI'b bubmmorexe Komrpecca,  Obumn
YCTaHOBJICHBI IIpaBa Ha OeCIIaTHOE MONIb30BaHHE OMOIMOTEKAMH KHHT, MOJTy4eHHEe KHUT BO
BPEMEHHOE I10JIb30BaHKE, a TAKXKE ydJacTHe OUOJIMOTEK B AESTEIBHOCTH COOTBETCTBYIOIIUX
MEK/lyHapOIHbIX OpPraHU3alUi U OCYLIECTBICHUE MEXIYHAPOIHbIX CBs3el ¢ OubinoTekamu
3apyOeIKHBIX CTPaH.

IIpu Taxux 0OCTOATENBCTBAX, CyJ NMPUXOAUT K BBIBOLY, UTO perynupoBaBiine B 1994
roay mnojb3oBaHue (onmamu Oubnauorexk Ha Ttepputopuu Poccuiickoii  dDenepauuu
MEXK/yHapOJHble  IIPaBOBbIE  HOPMbI, a TaKkKe HOpMbI 3akoHozatenscTea CCCP,
HOIeKAIMUEe MPUMEHEHHIO K pAacCMaTPUBAeMBIM IIPAaBOOTHOIICHHAM B CHIy 1. 2
Ilocranosnenust Bepxosroro Coera PCPCP or 12.12.1991 Ne2014-1 «O paruduxanuu
Cornamenust o co3nanun CozapyxecrBa HeszaBucumbix ['ocynapcTsy), YCTAaHOBHIJIM, YTO
TI0JIB30BAHHE, 110 00IIEMY IPABHILY, SBIIETCS 0E3BO3ME3THBIM.

B coorBerctBum ¢ monoxenusmu cr. 342 I'paxnanckoro kogekca PCOCP,
neiictBoBaBuiero B nepuoj nepepaun Kuur HMcermom 1 Oterumky 1, mo JgoroBopy
6€3BO3ME3HOTO IONB30BAHMSA HMYIIECTBOM OJHA CTOpOHAa 0O0s3yeTcs mepeaaTh HIX
mepefacT HMYIIECTBO B 0E3BO3ME3HOC BpPEMEHHOE IIOIb30BaHUE IPYroil CTOPOHE, a
HOCIICAHSIS 00s13yeTCsl BEPHYTH TO YK€ HMYILIECTBO.

K nmoroBopy  0e3BO3ME3ZHOrO  MOJNB30BAHHA  HMMYLIECTBOM  COOTBETCTBEHHO
MPUMEHSIOTCS TpaBuna crated 276, 279, 281 (wacte mepsasi), 283, 285 m 291-293
Hacrosero Kozgekca.

IIpu stom, cormacHo cr. 291 'K PCOCP mnpu mnpekpalieHud J0roBopa Haiima
HAHMMATETI0 HA/UIekKano 00s3aH BEpHYTh HailMOJATEeNl0 MMYIIECTBO B TOM COCTOSIHHHU, B
KaKoM OH €ro HOJYYHi, ¢ y4eTOM HOPMaIbHOTO M3HOCA, M B COCTOSHHH, 00YCIOBICHHOM
JIOTOBOPOM.
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Tak Kak 1Mo okoH4aHWM 60-IHEBHOTO CpoKa MoyiydeHHus KHHUI Mo  MeXIyHapoaHOMY
onbmoteunomy abonemenTy OTBeTunk | He Bo3Bpari Meriy 1 momydeHHble Ha OCHOBaHHU
pacricku ot 15.01.1994 rona Kuuru, a PG He Bo3pasuia, B cooTBeTcTBHHM cO cT. 279 'K
PCOCP, npumeHseMoil K OTHOIICHHUSM U3 JOrOBOpa 0OE3BO3ME3IHOrO MOJIb30BAHUS B CHIY
HopM cT. 342 'K PCOCP, poroBop, cumTaeTcs BO30OHOBICHHBIM Ha HEONpEIEICHHBIH
CPOK.

B coorBerctBun co cr. 279 'K PCOCP, kaxzaast U3 CTOPOH 10roBopa 6€3B03ME31HOI0
[IOJTB30BaHMs, BO300HOBICHHOTO Ha HEONPEACNICHHEBIH CPOK, BIpaBe B JI000E BpeMs
oTkazatbcst oT jorosopa. Cormacuo cr.ct. 291, 342 I'K PCOCP npu mnpekpauieHuu
JI0roBopa 0e3BO3ME3HOTO MOJIB30BAHMS HMYIIECTBOM JIMIO, IOJIyYHBIIEE HMYIIECTBO B
COOTBETCTBHM C JAHHBIM JOTOBOPOM, OOS3aHO BEPHYTh €ro. AHAJIOTHYHBIC IMOJIOKCHHUS
cojepxarcst B CT.cT. 689, 699 neiictByromero I'paxaaHckoro kozaekca Poccuiickoii
Denepanuu.

TTucemom ot 13.03.2013 B axpec bubmnorexu Konrpecca Poccuiickas rocyrapcTBeHHas
OubmMoTeKa OTKa3anach OT JOrOBOpa GE3BO3ME3IHOTO I0Jb30BaHMs KHHramu, BCIEACTBHE
yero bubmoreka Konrpecca o0s3aHa OblUla BO3BpaTHTh Haxopsiuecs y Hee 7 Kuur uz
«Komnektuu IllHeepcona», OIHAKO, O HACTOSNIETO MOMEHTAa KHHTH bubmuorekoii
Komnrpecca He Bo3BpalieHsl.

Corsacho  nosoxenusam  cr.ct. 309, 310 I'paxpanckoro koaekca Poccuiickoit
Deneparyin, 0053aTEILCTBA JODKHBI HCIOIHATHCS HAUICKAIINM 00pa3oM B COOTBETCTBUH C
YCIIOBUSIME  00513aTeNIbCTBA M TPEOOBAaHUSAMH 3aKOHA, WHBIX MPABOBBIX AaKTOB, a MpH
OTCYTCTBHH TaKHX YCIOBHUil U TPeOOBAHMII - B COOTBETCTBHHU C OOBIYASMHU JIEIIOBOTO 000pOTa
WITH MHBIMU OOBIYHO NPEIbSBISIEMbIMI TPEOOBAHHUIMU.

OJIHOCTOPOHHUIT OTKa3 OT HCIIOJHEHHs 00s3aTE]IbCTBA M OJHOCTOPOHHEE M3MEHEHUE
ero yCIOBHH HE OMYyCKAIOTCS, 33 MCKIIOYECHHEM CIyd4aeB, MPEIYCMOTPEHHBIX 3aKOHOM.
OJHOCTOPOHHUIT OTKa3 OT UCIIOJHEHHUS 0053aTeIbCTBA, CBA3aHHOIO C OCYLIECTBICHHEM €ro
CTOpPOHAMH IPEIIPUHUMATENBCKON JIEITEIBHOCTH, H OJZHOCTOPOHHEE M3MEHCHUE YCIOBHI
TaKOro 00s13aTENbCTBA JOMYCKAIOTCS TAK)Ke B CIIYYasX, MPEIYyCMOTPEHHBIX JOTOBOPOM, €CIIH
MHOE HE BBITEKACT U3 3aKOHA HJIM CYIIECTBA 00513aTEIbCTRA.

B coorBerctBHM co cr.ct. 322, 323 ['paxmanckoro koaekca P®, commmaphas
0053aHHOCTh ~ (OTBETCTBEHHOCTh) WJIM  CONMIApHOE TpeOOBaHHWE BO3HUKACT, E€CIH
COJINAPHOCTD OOSI3aHHOCTH WJIM TPEeOOBAHUsI IPELyCMOTPEHA JJOrOBOPOM HJIH YCTaHOBJIICHA
3aKOHOM, B YaCTHOCTH MPH HEACTHMOCTH IpeaMeTa 00s3aTenbCTBA.

Tpu conumapHoOil 003aHHOCTH JODKHUKOB KPEAUTOP BIpaBe TPEOOBATh MCIIONHEHHUS
KaK OT BCEX JOJDKHMKOB COBMECTHO, TaK M OT JIFOOOr0 M3 HUX B OTJCJIBHOCTH, MIPUTOM KaK
MOJIHOCTBIO, TaK W B YaCTH JI0JIra.

Kpenurop, He MOTydYHMBIIHI IOJHOTO YHIOBICTBOPEHHS OT OIHOTO M3 COJHAAPHBIX
TOJDKHUKOB, HMEET TIPaBO TPeOOBaTh HEJOMONYIEHHOE OT OCTAIBHBIX COMMIAPHBIX
JIOJDKHUKOB.

ConupapHsle TOJDKHUKH OCTAalOTCsl 00S3aHHBIMH 10 TEX IOp, MOKa 00s3aTeNbCTBO HE
UCIIOJIHEHO MOJHOCTBIO.

Kak Bbime wusnoxeno, bubnmoreka Kourpecca CIIA sBusercs ¢enepaibHbIM
arenrcTBoM IIpaBurenscrBa CILIA, oTHOCAIIMMCS K 3aKOHOAATEIbHON BETBH BIACTH, B CBSI3H

C dYeM JOTOBOPHI, 3aKIIOUEHHBIC (eAepaabHBIM areHTCTBOM, HAIpsIMyI0  CO3Jal0T
obs3atensersa Uit [Ipaurenscrsa CIIA.
IIpm Takux oOcToATENBCTBAX Cyl HaxoOUT TpeabsBieHHble DenepaabHbIM

rOCyIapCTBEHHBIM OI0/KETHBIM yupexaeHueM «Poccuiickas rocyjapcTBeHHas O6MOIHOTEKa»
u  MuHucTepctBOM  KynbTypel Poccuiickoit  ®epepanuun  k  bubmmoreke Konrpecca
Coenunennbix IltatoB Amepuku u CoenumHeHHbM IlltaTamM AMepHKM CONMAAPHBIE
TpeboBaHus 0 Bo3Bpate DeepasbHOMY TOCYAAPCTBEHHOMY OIOJUKETHOMY YUPEKICHHIO
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«Poccmiickast rocymapcTBeHHass OubOimoreka» 7 kuur w3  «Kommekuum [IHeepcona»
000CHOBAHHBIMH H MOJICKALNINMHA YOBJICTBOPSHHIO B IIOJTHOM 00BEME.

B cootBercTBHM cO cT. 6.1 ApOMTpaXHOro MpoleccyaabHOro Kojekca Poccuiickoit
Ddenepayii OAHUM M3 HPHHLUIOB CYIOIPOHM3BOJACTBA B apOMTPAXKHBIX CyIax SIBISICTCS
MPHHIMI HCIIOIHEHUS CY/IeOHOTO aKTa B Pa3yMHBIH CPOK.

VYka3aHHas HopMma Oa3upyeTrcs Ha MojokeHusX m. 1 c¢r. 6 KoHBeHIuM 0 3amuTe npas
YeJI0BeKa M OCHOBHBIX CBOOOJ (SIBIISIOLIEHCS COCTABHON YacThio NMPaBOBOW cucteMbl Poccun
B cuity 4. 4 cr. 15 KoHeruryuuu P®), 3akperuisionux npaBo Kaxaoro Ha CHpaBelIMBOe U
myOIMyHOE Pa30MpaTeNbCTBO Jiea B PasyMHbBIH CPOK HE3aBUCHMBIM M OECIIPHCTPACTHBIM
Cy/IOM, CO3/JaHHBIM Ha OCHOBaHHUHU 3aKOHA.

IIpu stom Koncruryuuonnsiit Cyn P® u Esponeiickuit Cyn mo mpaBam yenoBeka
HEOZHOKPAaTHO B CBOMX aKTaXx oOpaliain BHHUMAaHHE Ha HEOOXOJAMMOCTb YCTAHOBJICHMS
HaJJIeXKaIUX TapaHTHH HCIOJHEHHUs CyAeOHbIX aKTOB, MOCKOJBKY, «ECIHM B HAlMOHAIbHOM
IIPaBOBON CHCTEME JIOMYCKAaeTCs, 4TO OKOHYATEeNbHOE, 00s3aTellbHOE CylaeOHOe peleHne
MOJKET OCTaBaThCsd HEMCIIOJHEHHbIM, 'HpaBo Ha cyaA" CTAHOBUTCS HILIIO30PHBIM.
EBponeiickuii Cyyn 1no mpaBam 4YejoBeKa TaKXkKe IPHU3HAET, YTO HApYyLIEHHE 3TOro Inpasa
MOJKET HpHuoodpecTH (HopMy 3anepiKKM HCIIONHEHHS CyJeOHOro akTa. B Takux ciydasx, Kak
ykaspiBaloT EBponeiickuii Cyz no npaBam yenoBeka, a takke Koncrurynuonssiii Cyn PO u
Beicnmit Apourpaxssiit Cyn PO, nuiry, KOTOpoMy NPHYNHEH BpeJ HEHUCIIONHEHHEM HIIH
HECBOEBPEMEHHBIM ~ HCIIOJIHEHHEM  CylAeOHOro  aKrta, JO/DKHa OBITh  HPHUCYXKJICHA
COOTBETCTBYIOMIAs CIPABEINBAsT KOMIICHCAIINS.

Hacrosmmii  nozaxox Obul MOATBEPXKICH M IMOJIYYHJ CBOE JalbHEWIlee pa3BUTHE B
yTBepXkIeHHOM Ha 3aceianun I[lnenyma BAC PO 04.04.2014 TlocranoBieHun Ne 22
«O HEKOTOPBIX BOIMPOCAX MPHCYKICHHS B3BICKATEIIO ICHEKHBIX CPEICTB 3a HEHCIIOIHCHHUE
CyaeOHOTO aKTa», COTIACHO KOTOPOMY CY/I 110 TPeOOBaHHIO MCTLA, 3asBISIEMOMY B HCKOBOM
3asMBICHHN MO0 B XOMATaliCTBE IO XOAy PAcCMOTPCHHsS Jelid, B PE30IIOTHBHOW YacTH
pelieHus, OOS3BIBAIOLICIO  OTBETYMKA COBEPLINTH  ONpEJCICHHBIC JCHCTBHS MM
BO3/ICP)KATBCST OT COBEPIICHUS OMpPEACICHHOTO ACIHCTBHUS, BIpaBEe MPHCYAUTH ACHEKHBIC
CpeJICTBA Ha CITydYail HeUCITOJHEHHS TAKOTO PELIICHHS.

C y4eToM BBIMICH3IIOKEHHOT0, CY/] YAOBICTBOPSET 3asBIcHHE VICTIIOB 0 NPHCYKICHUH
KOMIIEHCAllMX B CIy4ae HEHCIIOJIHEHHs BCTYNMBIIETO B 3aKOHHYIO CHIIy PEIICHUS
ApOutpaxkHoro cyja r. MocKBBI 110 HACTOSILIEMY JEIy.

Ompezensis pasMep KOMIICHCAIIMM B CIIydae HEHCIONHEHHS CyHeOHOTO akTa, Cyx
NPUHMMAeT BO BHHMAaHWE JUIMTENBHBIH IEpHOJ] yaepkaHHs orBerunkamu 7 Kour uns
«Komnexkuu IIneepconay, To obcrostenseTBo, uro CoenuneHusle Illtatel AMepuku
SIBISIFOTCSL OHUM M3 KpYHMHEHIIMX rocygapctB mupa, Owomxer CHIA u QunaHcOBBIE
BO3MOXKHOCTH CTPaHBl 3HAYHUTENBHO IIPEBBIMAIOT OIOKETHl M (PUHAHCOBBIM ITOTEHIIHAT
OosbIIMHCTBA HamOoJee pa3BUTHIX TIOCYAapCTB MHpa, B CBSI3M C 4YeM CyJX HaXOAUT
000CHOBaHHBIM TpeOoBaHKHE VICTLIOB O KOMIIEHCALMM 3a HEUCIIOJHEHHE CyIeOHOro akra B
pasmepe 50 000,00 nonnapos CIIIA 3a Kakablid I€Hb IPOCPOYKH.

PyxoBoxcTBysich cr.cT. cT.cT.64, 65, 104, 110, 123, 124, 167-170, 171, 176, 180, 181,
247,248,251 AIIK PD cyn

PELINJIL:
Ob6s3atp bubmmorexky Konrpecca Coenunennbix llltatoB Amepukn u CoequHEHHBIE
IHTarTst Amepukn  BO3BpaTUTh DejepaabHOMY TOCYJapCTBEHHOMY — OOJUKETHOMY

yuapexaenuio «Poccuiickas rocyrapcTBeHHast OMOIHOTEKa CIISYIONINEe KHUTH:
1 JIynmato, Mome Xamm. Mecunar wemapuM. - Bumbna: Pomm, 1860. 126 i
Ipumner - 2 kauru: - U6u 'abait, Meunp. Tomnaat Slakos. JIbBoB, 1858. 90 c.; - Karan,
[la6rait 6en Mewup. [dpymr sikap. - JIeBoB, 1861. 8 mn. (Luzzato, M. Sefer Mesillat
Yesharim (Vilna, 1860)).
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2 Dmwmzep 6en LImysn uz Meua. - Upeum. - Bunbra: Pomm, 1902. 86, 16, 544 c. (Eliezer
ben Samuel. Sefer Year’im (Vilna, 1902)).

3 Jlamnpontu, Uuxax 6en HImyosis. [Taxax Uixak. - JIbik: Mekune aupaamum, 1864. 8,
240 c. (Lampronti, Y. Pahad Yitshak (Lyck, 1864)).

4 Codep, Momre. Xaram Codep. - [IpecOypr: tum. 3ubepa, 1865. 95, 3, 87 n. (Sofer. M.
Sefer Hatam Sofer (Pressburg, 1865)).

5 16u Xabu6, sSlakos Oen Illnomo. Ditn Sakos. - Bapmrasa: tun. Ananuna, 1886, Y. 3.
490 c. (Ibn Habib, J. 'Ein Ya'kov (Warsaw, 1886)).

6 Mome 6en Ilaiimon. Cedep ra Munsot. - Bapmasa: tun. Monka, 1891. 4, 84, 56 .
(Moses ben Maimon. Sefer ha-Mitsvot (Warsaw, 1891)).

7 Asynau, Aparam Oexn Mopaexait. Op ra xama. - Uepycanum: tun. Conomua, 1879.
209 5. (Azulai, A. Sefer Or ha-Hamah (Jerusalem, 1879)).

Ipucynure PI'BY «Poccuiickas rocynapcTBeHHas OuOAMOTEKa» M MHHHCTEPCTBY
KkynpTypsl PO nenexusle cpenctsa B pazmepe 50 000 momrapos CILIA 3a xaxniblii AeHb, B
Cllyyae HEUCIIONHEHMS OKOHYATEIbHOI0 CyIeOHOro akTa IO HACTOsIIEMy ey, HauuHas co
JIHSL, CIIEYIOIIETO 32 THEM BCTYIJICHUS B 3aKOHHYIO CHUITY.

Bsbickars ¢ bubnmorekn Konrpecca Coenennbix LtatoB Ameprky 1 CoeMHEHHBIX
ITatoB Amepuku B noiab3sy PI'BY «Poccuiickas rocynapctBenHas Oubnnorexka» 4000,00
PyO0. pacxo0B IO OILIaTe TOCHOILIHHBI

Hacrosimee permeHne BCTymaeT B 3aKOHHYIO CHITy, €ClM He OyzneT 00kanoBaHO B
JleBATbIil apOUTpaXKHbIN aNe/UIALIMOHHBIH CyJl B TEUEHHE MECSIIa C MOMEHTA IPUHSATHSL.

Cynbs O.1. IlIBeako
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69_7671628
COMMERCIAL COURT OF MOSCOW
17 Bolshaya Tulskaya St., Moscow, 115191
http://www.msk.arbitr.ru
In the name of the Russian Federation
DECISION
Moscow 29 May 2014 Case No. A40-82596/13

Operative part of the decision is announced on 22.05.2014.
The full text of the decision is prepared on 29.05.2014.

Commercial Court consisting of: presiding judge O.I. Shvedko (judge code 69-560) the
court transcripts recorded by Secretary K. S. Dzhagacpanyan upon conducting an open court
session in regards to the case involving a lawsuit filed by the Federal State Budget-Funded
Agency “Russian State Library” (OGRN 1037739390809, INN 7704097560, address: 3/5
Vozdvizhenka St., Moscow, 119019, date of registration: 06.01.1994)

The Ministry of Cultural Affairs of the Russian Federation (OGRN 1087746878295, INN
7705851331, address: 7 Kitaigorodsky Proezd, Bldg. 2, Moscow 109074, date of
registration: 25.07.2008)

Against the Library of the United States Congress (Library of the United States Congress)
(address: 101 Independence Ave SE, Washington, DC 20540, USA)

The United States of America (address: the White House, 1600 Pennsylvania Avenue NW,
Washington, DC 20500, USA)

Pertaining to the defendants’ obligation to return the books to the Federal State
Budget-Funded Agency “Russian State Library”, on awarding monetary compensation

in case of non-fulfillment of court order

Intervener with one of the litigants: non-profit organization Agudas Chassidei Chabad of
United States, address: 788 Eastern Parkway, Brooklyn, NY 11212-3409, USA

With courtroom participation of:

from FBFA RSL: A.A. Evdokimov, power of attorney dated 18.06.2013 No. 273/77, E.R.
Zhilin, power of attorney dated 18.06.2013 No. 273/77;
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From the Ministry of Cultural Affairs of the Russian Federation: N.E. Safonova,
power of attorney dated 24.12.213 No. 118-43 D, M.Y. Chugunov, power of attorney
dated 09.12.2013 No. 104-43 D;

From the Prosecutor's Office of Moscow: N.V. Epifantseva, presented an official
identification No. 156347,

The representatives of the following agencies did not appear in court: Library of the
United States Congress, the United States of America, non-profit organization
Agudas Chassidei Chabad of the United States;

Federal State Budget-Funded Agency “Russian State Library” (hereinafter referred
to as RSL, Plaintiff 1) and the Ministry of Cultural Affairs of the Russian Federation
(hereinafter referred to as Ministry, Plaintiff 2) appealed to the Commercial Court of
Moscow with the claim against the Library of the United States Congress and the
United States of America, and petitioned the Court to order the defendants to return
the following books to FSBA “Russian State Library”:

1 Luzzatto, Moshe Chaim. Mesillat Yesharim. - Vilna: Romm, 1860 p. Binding -
2 books: Ibn Gabbai, Meir. Tolaat Yaakov. Lviv, 1858 p.; - Kagan, Shabtai
ben Meir. Drush yakar. -Lviv, 1861. 8 p. (Luzzato, M. Sefer Mesillat Yesharim
(Vilna, 1860)).

2 Eliezer ben Samuel. Sefer Yearim (Vilna: Romm, 1902. 86, 16, 544 p.
(Eliezer ben Samuel. Sefer Year'im (Vilna, 1902)).

3 Lampronti, y. Pahad Yitshak. Lusk: Mekice nirdamim, 1864. 8, 240 p.
(Lampronti, y. Pahad Yitshak (Lusk, 1864)).

4 Sofer, Moshe. Hatam Sofer. -Pressburg: Zibera, 1865. 95, 3, 87 p. (Sofer. M:
Sefer Hatam Sofer (Pressburg, 1865)).

5 Ibn Habib, J. ‘Ein Ya’kov. - Warsaw: Alapina, 1886, 490 p (Ibn Habib, J. 'Ein
Ya'kov (Warsaw, 1886)).

6 Moses Ben Maimon. Sefer ha-Mitsvot. - Warsaw: Monka, 1891. 4, 84, 56 p.:
(Moses ben Maimon. Sefer ha-Mitsvot (Warsaw, 1891)).

7 Azulai, Avragam Ben Mordecai. Or ha-Hamabh. - Jerusalem: Solomna, 1879.
209 p. (Azulai, a. Sefer Or ha-Hamah (Jerusalem, 1879)).

At the court hearing on 14 April 2014, Plaintiffs ascertained the stated claims
and filed the request to award the FSBA “Russian State Library” and the Ministry of
Cultural Affairs of the Russian Federation the funds in the amount of $50,000 USD
for each day of non-fulfillment of the court order that became legal and binding on
the merits of the dispute in question, shall the stated claims be satisfied, as
compensation for the violation of the reasonable duration of proceedings.

The present request will be reviewed by the Court in the course of the dispute
resolution on the merits of the case.

In accordance with Article 248 Commercial Procedural Code of the Russian
Federation (c. 1, p. 1), the exclusive jurisdiction of the commercial courts of the
Russian Federation in cases involving foreign nationals pertains to cases on disputes
concerning state property of the Russian Federation.
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Since the subject of the dispute in question are the Books that are considered the
property of the Russian Federation, the dispute in question shall be deemed the
exclusive jurisdiction of commercial courts.

According to part 2 of article 3 of the Arbitration Procedure Code of the
Russian Federation, legal proceedings in commercial courts are determined by the
Constitution of the Russian Federation, Federal Constitutional Law "On the Judicial
System of the Russian Federation” and Federal Constitutional Law "On Commercial
Courts in the Russian Federation", Arbitration Procedure Code of the Russian
Federation, and other federal laws adopted in compliance with the aforementioned
laws.

The representatives of the following agencies did not appear in court:

- Library of the United States Congress - were notified of the date and time of
the hearing;

- United States of America - were notified of the date and time of the hearing;

- Non-profit organization Agudas Chassidei Chabad of the United States - were
notified of the date and time of the hearing.

Pursuant to provisions of articles 121,123, 253 of Commercial Procedural Code
of the Russian Federation, as well as taking into account the opinions of the
representatives of the Plaintiffs and the Prosecutor of Moscow, the Court finds it
possible to review the present dispute in the absence of the Defendants, as well as the
intervener with one of the litigants, who were notified accordingly of the date and
time of the hearing.

When identifying the jurisdiction of the dispute to the Commercial Court of
Moscow, Plaintiffs pointed out that the United States of America have fixed property
located in Moscow, and therefore, also taking into account that the legal relations in
dispute occurred in the Russian Federation in the city of Moscow, the Court, in
accordance with c. 1, 3, p.1, of article 247 of Commercial Procedural Code of the
Russian Federation, rules that the dispute falls within the jurisdiction of the
Commercial Court of Moscow.

The representatives of Plaintiffs fully supported the stated claims and provided
proof of the fact that the copy of preference to award monetary compensation in case
of failure to fulfill the court decision was sent to the Defendants and the intervener
with one of the litigants.

The representative of the Prosecutor of Moscow supported the position of
Plaintiffs.

Having reviewed the materials of the case and listened to the arguments of
Plaintiff and taken into consideration the opinion of the representative of Prosecutor
of Moscow, the Court established the following.

In 1994, the Russian State Library (Plaintiff 1) received seven requests from the
Library of the United States Congress dated 14.01.1994 and documented in the
International Library Card forms for the use of the following books for a period of 60
days:

Luzzatto, Moshe Chaim. Mesillat Yesharim. - Vilna: Romm, 1860 p. Binding -
2 books: Ibn Gabbai, Meir. Tolaat Yaakov. Lviv, 1858 p.; - Kagan, Shabtai
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ben Meir. Drush yakar. -Lviv, 1861. 8 p. (Luzzato, M. Sefer Mesillat Yesharim
(Vilna, I360)).

2 Eliezer ben Samuel. Sefer Yearim (Vilna: Romm, 1902. 86, 16, 544 p.
(Eliezer ben Samuel. Sefer Year'im (Vilna, 1902)).

3 Lampronti, y. Pahad Yitshak. Lusk: Mekice nirdamim, 1864. 8, 240 p.
(Lampronti, y. Pahad Yitshak (Lusk, 1864)).

4 Sofer, Moshe. Hatam Sofer. -Pressburg: Zibera, 1865. 95, 3, 87 p. (Sofer. M:
Sefer Hatam Sofer (Pressburg, 1865)).

5 Ibn Habib, J. ‘Ein Ya’kov. - Warsaw: Alapina, 1886, 490 p (Ibn Habib, J. 'Ein
Ya'kov (Warsaw, 1886)).

6 Moses Ben Maimon. Sefer ha-Mitsvot. - Warsaw: Monka, 1891. 4, 84, 56 p.:
(Moses ben Maimon. Sefer ha-Mitsvot (Warsaw, 1891)).

7 Azulai, Avragam Ben Mordecai. Or ha-Hamabh. - Jerusalem: Solomna, 1879.
209 p. (Azulai, a. Sefer Or ha-Hamah (Jerusalem, 1879)).

These books are a part of the Schneerson Collection, which is considered a
cultural artifact; the Books have a special value and are owned by the Russian
Federation, since the Federal State Budget-Funded Agency “Russian State Library”
is the National Library of the Russian Federation, established in accordance with the
Decree No. 38 of the President of the Russian Federation of 1992 “On the
Establishment of the Russian State Library" at the premises of the V.I. Lenin State
Library of the USSR.

In accordance with c. 4 of chapter I of the Statute of the RSL, the Library is
owned by the Russian Federation, and since the moment of its establishment up until
the present moment, the Library has been under the jurisdiction of the Ministry of
Cultural Affairs of the Russian Federation.

Plaintiff 1 decided to fulfill the requests of the Congress of the United States.

As noted on the forms of the stated requirements in "Date Received"” column of
the Receiving Library section and supported by the notice of receipt of Books dated
15.01.1995 and available in the case files, the Books were handed over to the
American representatives and registered by the Library of Congress on 19.01.1994.

Taking into account the fact that the books were handed over on the terms of the
International Library Card, the RSL and the Library of Congress were operating on
the terms of gratuitous use of the Books that were the property of the RSL.

In order to conclude the contract on gratuitous use of the Books, the Library of
Congress completed and forwarded to the RSL the forms requesting the books,
Plaintiff 1 registered and accepted the requests, and both parties to the contract
subsequently handed over and accepted the requested Books.

After the 60-day deadline, which was originally provided for the gratuitous use
of the Books to the Library of Congress, they were not returned to Plaintiff 1.

Due to the fact that the books were in the possession of the Library of Congress
upon expiration of the period of gratuitous use thereof, in accordance with the
provisions of the existing legislation, the gratuitous use contract was extended for an
indefinite period of time.
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On 13.03.2013, Plaintiff 1 forwarded a letter to the Library of Congress
terminating the contract on gratuitous use of the Books, and the Library of Congress
was under an obligation to return the 7 books from the Schneerson Collection that
had been in its possession for a long period of time; however, the Library of Congress
has not returned the Books as of yet.

The above-described circumstances constituted the ground for the Federal State
Budget-Funded Agency “Russian State Library” and the Ministry of Cultural Affairs
of the Russian Federation to file claims at the Moscow Commercial Court for
judgment for specific performance of an obligation in the form of returning the 7
Books from the Schneerson Collection in connection with the termination of the
contract on gratuitous use of the Books that was sent to the Library of the United
States Congress and the United States of America

In order to implement the principle of deliverability of judicial acts as one of the
fundamental principles of court proceedings and taking into account the long-term
failure of the Defendants to return the Books, the Plaintiffs also petitioned for the
FSBA “Russian State Library” and the Ministry of Cultural Affairs of the Russian
Federation to be awarded the funds in the amount of $50,000 USD for each day of
non-fulfillment of the Court decision that had entered into force, shall the stated
claims be satisfied, as compensation for the violation of the reasonable duration of
court proceedings.

Pending claims are brought by Plaintiffs against the two Defendants - the
Library of the United States Congress and the United States of America, which are
deemed foreign persons. In order to establish the procedural status of the Defendants,
the Court proceeds from the following.

According to articles 1202 and 1203 of the Civil Code of the Russian
Federation, personal law of foreign legal persons, as well as organizations that are not
recognized as legal persons under foreign law, is the law of the country, in which the
respective legal person or respective organization was established. Pursuant to the
specified provisions, personal law, among other things, defines the status of a foreign
person or organization that is not a legal person under foreign law.

Pursuant to the Legal Memorandum of the Federal State Budget-Funded
Agency “Institute of State and Law of the Russian Academy of Sciences” that is
available in the case files, the Library of the United States Congress was established
in the United States of America in 1800, which allows to conclude that the personal
law of the Library is the law of the United States of America. The Library of the
United States Congress was established as a repository for materials necessary for the
US Government and, in particular, for the President of the United States, Vice-
President of the United States, the Senate of the United States, and the House of
Representatives - the Congress of the United States.

According to the Constitution of the United States, on the federal level, all state
authority in the United States belongs to the US Government.

US Government is divided into legislative, executive and judicial branches of
the government. The Library of the United States Congress reports directly to the
United States Congress that exercises legislative power.
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Administrative Procedure Act is one of the central sources of administrative law
of the United States of America. The Act is included in title 5 of the Code of the
United States of America, which represents a codification instrument drawn up by one
of the bodies of the United States Congress in order to facilitate the search and use of
the existing legislation. ~ United States Code systematizes regulations in accordance
with branch, sub-branch, and institutional characteristics. The text of the United
States Code in accordance with §204 of title I of the Code of the United States, is the
official text of the legislation adopted by the Congress of the United States.

Title 2 of the Code of the United States is entitled "Congress”. This title
includes chapter 5, which carries the name "Library of Congress" (Chapter 5 - Library
of Congress (§§ 131-185).

In accordance with § 116 of the Code of the United States, Library of Congress
is the custodian of official texts of the laws of the United States. Section 407 of the
Code of the United States establishes that the Library of Congress also performs a
number of depositary functions in the field of copyright, as well as other state
functions. Pursuant to the aforementioned facts, the Library of the United States
Congress as set forth in their functions and organizational nature conforms to the
definition of the United States Federal Agency in compliance with the above-
mentioned § 551 of title 5 of the Code of the United States.

According to the official website of the US Government, the Library of the
United States Congress is a subsidiary state body in relation to the United States
Congress in the framework of judicial establishment. This fact is also confirmed by
the United States Library of Congress website that states that the Library is the
“research division of the Congress”.

Thus, comprehensive interpretation of the current legislation of the United
States of America, as well as of the official information published by the US
Government and the Library of the United States Congress, suggests that the Library
of the United States Congress is a Federal Government agency of the United States
that is related to the legislative branch, and contracts concluded by a Federal Agency
directly create obligations for the US Government.

This conclusion is also confirmed by article 4 of Chapter 11 of Resolution 56/83
on the responsibility of states for international wrongful acts, adopted by the 56™
session of the UN General Assembly held on 28.01.2001, according to which, the
conduct of any state organ shall be considered an act of that state under international
law regardless of whether the body exercises legislative, executive, judicial or any
other functions, regardless of the position it holds in the organization of the state and
regardless of whether it is a body of the central government or of a territorial unit of
the state.

Pursuant to p. 1 article 253 of the Arbitration Procedural Code of the Russian
Federation, cases involving foreign individuals shall be considered by the
Commercial Court of the Russian Federation with the peculiarities set forth by
chapter 33 of Commercial Procedural Code of the Russian Federation, unless an
international contract of the Russian Federation provides otherwise.

Thus, taking into account the legal structures of the legislation of the United
States of America, the Court finds that the claims were legitimately, jointly and
severally filed by Plaintiffs against the Library of the United States Congress and the
United States of America, as a state.
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In accordance with the provisions of article 251 of the Commercial Procedural
Code of the Russian Federation, a foreign state acting as power holder, has judicial
immunity against lawsuits filed in commercial court in the Russian Federation,
against being subpoenaed as a third person, against seizure of property belonging to
the foreign state and located in the Russian Federation, and against the Court
measures in regards to the foreign state aimed at satisfying claims and property
interests. Foreclosure on the property by way of compulsory execution of the judicial
act of the commercial court is allowed only with the agreement of the competent
authorities of the state concerned, unless otherwise provided by an international
agreement of the Russian Federation or by Federal Law.

According to the concept of restrictive immunity, a foreign state, its bodies, and
their property enjoy immunity only when the state exercises sovereign functions, i.e.
jure imperi actions. If the state is engaged in economic activity (concludes concession
and other agreements, etc., and acts as party to civil transactions), i.e. the jure
gestionis actions, it then does not enjoy immunity.

In considering this claim, the Court proceeds from the concept of functional
immunity, since the dispute does not affect the public functions of the United States
of America as a holder of public power, the United States do not act as a sovereign,
but as a party to civil transactions on equal bases with other subjects of civil law.

Determining the law applicable to the relations of the parties, the Court shall
take into account the following circumstances:

- the Library of Congress sent written forms requesting the Books;
- the requests were registered and accepted by Plaintiff 1;

- the Books were handed over by the RSL to the Library of Congress for
gratuitous use.

Under article 166 of the Basic Civil Legislation of the Union of the Soviet
Socialist Republics (approved by the Decree of the Supreme Soviet of the USSR of
31.05.1991 No. 2211-1 to be applied to civil-legal relations arisen in 1994 (according
to c.1 of the Decree of the Supreme Council of the Russian Federation of 14.07.1992
No. 3301-1 "On Regulating Civil Relations in the Period of Economic Reform"), the
law, applicable to the obligations in connection with the transfer of assets for use, is
the law of the country where the lender is located.

In the present case, the lender is the RSL that is located in Moscow.

Based on the foregoing, in the absence of the International Library Card
procedure for determining the law governing the emerged legal relationship, based on
the legislation in force during the time of the transfer of the Books to the Library of
the United States Congress, the location of the transfer of the Books, the Court finds
that the law applicable in the present case

is the Russian law.

According to article 8 of the Recommendations of the International Federation
of Library Associations and Institutions (IFLA), “International Mutual Utilization of
Resources and Delivery of Documents. Principles and Guidelines for Review",

adopted in 1954 and defining the rules for the provision of books on the terms of
international library card, the decision on the payment for the services rendered will

7
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be taken individually by the library. The Russian State Library, as well as the
Library of Congress are members of the Federation.

According to c. 9 of the International Library Card, approved by the Order of
the Minister of Cultural Affairs of the USSR dated 31.10.1955 No. 690, provision of
books on the terms of International Library Card is implemented free of charge.

Articles 7, 23, 35 of the Librarianship Act of the USSR, approved by Decree of
the Presidium of the Supreme Soviet of the USSR of 13.03.1984 No. 10926-X that
was in effect at the time of the transfer of the Books by the RSL to the Library of
Congress, established the right to gratuitous use of library books, acceptance of books
for temporary use, as well as participation of libraries in the activities of relevant
international organizations and establishing international connections with foreign
libraries.

In such circumstances, the Court finds that the international regulations that
were governing the use of the book by the libraries’ funds in 1994 on the territory of
the Russian Federation, as well as the legislation of the USSR, to be applied to the
legal relations in force pursuant to c. 2 of the Decree of the Supreme Soviet of the
RSFSR dated 12.12.1991 No. 2014-1 "On Ratification of Agreement on the
Establishment of the Commonwealth of Independent States), established that, as a
general rule, the use of books is gratuitous.

In compliance with the provisions of article 342 of the Civil Code of the RSFSR,
that was in force at the time of the transfer of the Books by Plaintiff 1 to Defendant 1,
in accordance with the agreement on gratuitous use of property, one party undertakes to
transfer or transfers the property for gratuitous temporary use to another party, and the
latter party agrees to return the same property.

The rules of articles 276, 279, 281 (part one), 283, 285, 291-293 of the current
Code apply respectively to the agreement on gratuitous use of property.

In addition, according to article 291 of the Civil Code of the RSFSR, upon
termination of the loan contract, the lessee was obliged to return the property to the
lessor in the same condition that the lessee had received the property, subject to
normal wear and tear, or in the condition specified in the contract. As at the end of the
60-day period of the transfer of the Books on the terms on the International Library
Card, Defendant 1 failed to return to Plaintiff 1, the Books received pursuant to notice
of receipt of 15.01.1994, and the RSL failed to object to that, in accordance with
Article 279 of the Civil Code of the RSFSR, applicable to the relations of the contract
on gratuitous use in compliance with the rules of Article 342 of the Civil Code of the
RSFSR, the contract is considered to be renewed indefinitely.

In accordance with Article 279 of the Civil Code of the RSFSR, each party to
the contract on gratuitous use that is renewed indefinitely shall have the right to
terminate the contract at any time. According to Articles 291 and 342 of the CC of the
RSFSR, upon termination of the contract on gratuitous use of property, the person
that received the property in accordance with this contract, shall be obliged to return
this property. Similar provisions exist in Articles 689 and 699 of the current Civil
Code of the Russian Federation.

On 13.03.2013, the Russian State Library forwarded a letter to the Library of
Congress terminating the contract on gratuitous use of the Books, and the Library of
Congress was under an obligation to return the 7 books from the Schneerson
Collection, however, the Library of Congress has not returned the Books as of yet.
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According to Articles 309 and 310 of the Civil Code of the Russian Federation,
the obligations must be performed properly in accordance with the terms of the
obligations and the requirements of the law, other legal acts, and in the absence of
such conditions and requirements - in accordance with customary business practices
or other usual requirements.

Unilateral refusal to perform obligations and unilateral change of their
conditions are not allowed, except in the cases prescribed by law. Unilateral refusal to
perform an obligation connected with conduct by its parties of entrepreneurial
activity, and unilateral change to the conditions of this obligation are also allowed in
the cases provided for in the contract, unless otherwise results from the law or the
nature of the obligation.

In accordance with articles 322 and 323 of the Civil Code of the Russian
Federation, joint and several responsibility (liability) or a joint and several claim
arises, if the solidarity, obligations or requirements are provided for by the contract or
established by law, in particular when the subject of the obligation is indivisible.

In case of a joint and several obligation of the debtor, the creditor reserves the
right to demand the fulfillment of the obligation from all debtors jointly and by any
one of them separately, pertaining to the entire debt or a part of it.

Creditor that fails to receive full satisfaction from one of the joint and several
debtors, reserves the right to demand what was not received from the other joint and
several debtors.

Joint and several debtors shall remain obligated until the obligation is not
fulfilled in full.

As stated above, the Library of the United States Congress is a Federal Agency
of the US Government that is related to the legislative branch, and contracts
concluded by a Federal Agency directly create obligations for the US Government.

In such circumstances, the Court finds the joint and several claims filed by the Federal
State Budget-Funded Agency “Russian State Library” and the Ministry of Cultural
Affairs of the Russian Federation against the Library of the United States Congress and
the United States of America for return to the Federal State Budget-Funded Agency
"The Russian State Library” of the 7 books from the Schneerson Collection justified
and subject to satisfaction in full.

In accordance with Article 6.1 of the Arbitration Procedure Code of the Russian
Federation, one of the principles of judicial proceedings in commercial courts is the
principle of exercising a judicial act within a reasonable time.

This regulation is based on the provisions of c. 1 art. 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (which is an integral part of
the legal system of Russia pursuant to p.4 of Article 15 of the Constitution of the
Russian Federation) that sets forth the right of everyone to a fair and public hearing of
a case within a reasonable time by an independent and impartial court established in
compliance with law.

The Constitutional Court of the Russian Federation and the European Court of
Human Rights acts have on several occasions drawn attention to the need to establish
adequate guarantees for the enforcement of judicial acts, since, “if a national legal
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system allows for a final and binding judicial decision to remain unsatisfied, “the
right to a court hearing" becomes illusory. The European Court of Human Rights also
recognizes that a breach of this right may take the form of a delay in enforcing
judicial acts. In such cases, as indicated by the European Court of Human Rights, as
well as by the Constitutional Court of the Russian Federation and the Supreme
Commercial Court of the Russian Federation, the person that suffered damages due to
non-performance or late performance of a judicial act should be awarded a fair
compensation.

This approach was confirmed and further developed by the approved at the
meeting of the Plenary Assembly of the Supreme Commercial Court of the Russian
Federation of 04.04.2014 Decree No. 22 “On Some Questions Regarding Awarding
Plaintiffs with Monetary Compensation for Failure to Perform a Judicial Act”, which
allows the Court at the request of the plaintiff that was stated in the claim or in the
request for case review, in the operative part of the decision, which obliges the
defendant to exercise certain actions or refrain from exercising certain actions, to
award the monetary compensation, should the defendant fail to exercise such
decision.

In the light of the foregoing, the Court shall grant the Plaintiffs' claim for
compensation in the event of non-fulfillment of an enforceable decision of the
Commercial Court of Moscow in the present case.

When determining the amount of compensation in case of non-fulfillment of the
judicial act, the Court takes into account a long retention period by the defendants of
the 7 Books from the Schneerson Collection, the fact that the United States of America
is one of the largest countries of the world, the budget of the United States of America
and the financial capacity of the country greatly exceed the budgets and financial
potential of the most developed countries in the world, and therefore the Court finds
reasonable the Plaintiffs' demand for compensation for failure to comply with the
judicial act in the amount of $ 50,000.00 USD for each day of delay.

Guided by Atrticles 64, 65, 104, 110, 123, 124, 167-170, 171, 176, 180, 181, 247,
248 and 251, the Commercial procedural Code, the Court

HEREBY ORDERS:

To oblige the Library of the United States Congress and the United States of
America to return the following books to the Federal State Budget-Funded Agency
"Russian State Library":

1 Luzzatto, Moshe Chaim. Mesillat Yesharim. - Vilna: Romm, 1860 p. Binding -
2 books: Ibn Gabbai, Meir. Tolaat Yaakov. Lviv, 1858 p.; - Kagan, Shabtai
ben Meir. Drush yakar. -Lviv, 1861. 8 p. (Luzzato, M. Sefer Mesillat Yesharim
(Vilna, 1860)).

2 Eliezer ben Samuel. Sefer Yearim (Vilna: Romm, 1902. 86, 16, 544 p.
(Eliezer ben Samuel. Sefer Year'im (Vilna, 1902)).

3 Lampronti, y. Pahad Yitshak. Lusk: Mekice nirdamim, 1864. 8, 240 p.
(Lampronti, y. Pahad Yitshak (Lusk, 1864)).
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4 Sofer, Moshe. Hatam Sofer. -Pressburg: Zibera, 1865. 95, 3, 87 p. (Sofer. M:
Sefer Hatam Sofer (Pressburg, 1865)).

5 Ibn Habib, J. ‘Ein Ya’kov. - Warsaw: Alapina, 1886, 490 p (Ibn Habib, J. 'Ein
Ya'kov (Warsaw, 1886)).

6 Moses Ben Maimon. Sefer ha-Mitsvot. - Warsaw: Monka, 1891. 4, 84, 56 p.:
(Moses ben Maimon. Sefer ha-Mitsvot (Warsaw, 1891)).

7 Azulai, Avragam Ben Mordecai. Or ha-Hamabh. - Jerusalem: Solomna, 1879.
209 p. (Azulai, a. Sefer Or ha-Hamah (Jerusalem, 1879)).

To award the FSBA “Russian State Library” and the Ministry of Cultural
Affairs of the Russian Federation the funds in the amount of $ 50,000 USD for each
day of delay, in the event of non-fulfillment of the final judicial act pertaining to the
present case, starting on the day following the date of entry into force.

To charge the Library of the United States Congress and the United States of
America in favor of the FSBA “Russian State Library” 4000.00 RUB in costs for
payment of the state fee.

This decision shall enter into force unless it is challenged in the Ninth
Commercial Court of Appeals within one month from the date of adoption.

Judge 0.1 Shvedko
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Gloria ParraMenacho
Procuradora
LaPlazal1701°C

11510 Puerto Real (Cédiz)
Tfno. 956 835952

Fax: 956 475312

FORMULARIO DE TRANSMISION POR MAIL

D/D2EDUARDO TRIGO
Abogado/a

Adjunto le remito el Gltimo trémite procesal en el asunto abajo referenciado.

Cliente: GOBIERNO ESTADOSUNIDOSDE AMERICA
Contrario: MONTASA-MONTAJESE INSTALACIONES
Juicio: MENOR CUANTIA177/1997

Juzgado: I INSTANCIA N°1 ROTA

M/REf.: C 2003/76

S/Ref.

Ultimo Tramite:

589.3 DECRETO IMPOSICION MULTAS

Un cordial saludo.

Fecha de notificacion: 23-05-2014
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JUZGADO DE PRIMERA INSTANCIA E INSTRUCCION

NUMERO 1DE ROTA

C/ Celestino Mutis, 24

TIf.: 671.599.911y 671.598.639. Fax: 956.243.158

NIG: 1103041C19971000006

Procedimiento: Menor Cuantia 177/1997. Negociado: PV
Sobre: RECLAMACION CANTIDAD

De: D/fia. MONTASA

Procurador/a Sr./a.: JAIME TERRY MARTINEZ

Letrado/a Sr./a.: FRANCISCO MANUEL DE LA TORRE LOPEZ
Contra D/fia.: GOBIERNO DE ESTADOS UNIDOS
Procurador/a Sr./a.: GLORIA PARRA MENACHO
Letrado/a Sr./a.: EDUARDO TRIGO SIERRA

DECRETO

Secretario/aJudicial, Sr./a: MARIA ELENA MARTINEZ PEREZ
En ROTA, aveintidos de mayo de dos mil catorce.

ANTECEDENTESDE HECHO

Primero.- En la presente gjecucion se acord6 requerir al/los ejecutado/s GOBIERNO DE
ESTADOS UNIDOS, para que manifestara/n relacionadamente bienes y derechos suficientes
para cubrir la cuantia de la gjecucién, con expresion, en su caso, de cargas y gravamenes, asi
como, en el caso de inmuebles, si estan ocupados, por qué personas y con qué titulo, con €l
apercibimiento previsto en el articulo 589.2 delaL.E.C.

Segundo.- Que ha transcurrido e término otorgado a/los egecutado/s sin que hayan
realizado manifestacién alguna.

Tercero.- Asimismo, la parte gjecutante ha solicitado la imposicién de multas coercitivas y
la remision de testimonio de las actuaciones al Ministerio Fiscal para que informe sobre la
posible comisién de un delito de desobediencia grave a la autoridad y la incoacién del
correspondiente procedimiento penal contra el gecutado.

FUNDAMENTOS DE DERECHO

Unico.- Segun dispone €l articulo 589 de la L.E.C., en su parrafo 3, e Secretario Judicial
podra también, mediante decreto, imponer multas coercitivas periédicas a g ecutado que no
respondiere debidamente al requerimiento a que se refiere el apartado 2 del mismo precepto.
Para fijar la cuantia de las multas, se tendrda en cuenta la cantidad por la que se haya
despachado ejecucion, la resistencia a la presentacion de la relacién de bienes y la capacidad
econémica del requerido, pudiendo modificarse o dejarse sin efecto el apremio econémico
en atencién ala ulterior conducta del requerido y alas alegaciones que pudiere efectuar para
justificarse.

PARTE DISPOSITIVA
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Acuerdo:

Imponer a GOBIERNO DE ESTADOS UNIDOS multas coercitivas periddica, en cuantia de
DIEZ MIL EUROS MENSUALES, hasta que pague a g ecutante las cantidades adeudadas,
los gastos y las costas.

Dar traslado de todo lo actuado, mediante testimonio, a Ministerio Fiscal, para que, en
término de 20 dias, se pronuncie sobre la posible comision de un delito de desobediencia
grave alaautoridad, imputable al gjecutante.

MODO DE IMPUGNACION: contra esta resolucion cabe interponer recurso directo de
revisién, que debera interponerse en e plazo de cinco dias mediante escrito en el que debera
citarse la infraccion en que la resolucion hubiere incurrido, (art. 454 bis LEC). El recurso
debera interponerse por escrito en e plazo de CINCO DIAS héabiles contados desde e
siguiente de la notificacion, con expresion de lainfraccion cometida ajuicio del recurrente'y,
debera constituir y acreditar al tiempo de la interposicion e DEPOSITO para recurrir de
VEINTICINCO EUROS, mediante su ingreso en la Cuenta de Consignaciones n° 1281 0000
00 05 0177 97 del JUZGADO DE PRIMERA INSTANCIA E INSTRUCCION NUMERO 1
DE ROTA, salvo que € recurrente sea: beneficiario de justicia gratuita, €l Ministerio Fiscal,
el Estado, Comunidad Auténoma, entidad local u organismo auténomo dependiente. Sin
cuyos requisitos NO SE ADMITIRA A TRAMITE el recurso, y todo ello conforme a lo
dispuesto en los arts. 451, 452 y concordantes LEC y la Disposicion Adicional
Decimoguinta de la LOPJ.

Asi lo acuerdo y firmo.

EL/LA SECRETARIO JUDICIAL

“En relacion a los datos de caracter personal, sobre su confidencialidad y prohibicién de
transmisién o comunicacién por cualquier medio o procedimiento, deberan ser tratados
exclusivamente para los fines propios de la Administracion de Justicia (ex Ley Organica
15/99, de 13 de diciembre, de proteccidn de datos de caracter personal)” .
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FIRST INSTANCE COURT NO. 1
OF ROTA

COURT ORDER
Court clerk: Mrs. MARIA ELENA MARTINEZ PEREZ
In ROTA, on 22 May 2014,

FACTUAL BACKGROUND

First.- In these proceedings, under the penalties prescribed by article 589.2 of Spanish
Procedural Law, the US Government was required to provide with (i) a list of enough
assets and rights in order to cover the amount requested by the claimant; (ii) the burden
and encumbrances of the abovementioned assets and rights; and (iii) , and in the event
of real estate assets, if those assets were leased to third persons, as well as the identity of
such third persons.

Second.- The term given to the US Government has elapsed and they have not provide
with any information as required.

Third.- The claimant has requested to the Court to impose periodic penalty payment to
the US Government as well as the beginning of criminal proceedings against the US
Government.

LEGAL REASONING

Sole.- According to by article 589.3 of Spanish Procedural Law, the Court clerk shall is
entitled to impose periodic penalty payment to the defendant in the case that the
defendant does not answer to the requirement regulated in article 589.2 of Spanish
Procedural Law.

With the aim to fix the amount of the periodic penalty payment, the Court clerk shall
take into account the amount requested by the claimant, the resistance from the
defendant to inform about its assets and the defendant’s financial status. The periodic
penalty payment already imposed could be amended or removed pursuant further
behaviour of the defendant as well as its allegations in order to justify its behaviour.

SUBSTANTIVE ORDER

I order to impose periodic penalty payment in the amount of EUR 10,000 per month to
the US Government until the outstanding amounts, costs and expenses are paid by the
US Government.

I also order to inform to the Prosecutor so as to him to pronounce whether the feasible
commission by the US Government of an offence of gross disobedience to Judge’s
authority.



Add. 27

MEANS OF CHALLENGING: A review appeal could be submitted against this Court
order within the five days following its notification and the review appeal has to express
the infringement incurred by the Court clerk in this Court Order. The appellant must
deposit the amount of EUR 25 in the First Instance Court No. 1 of Rota’s bank account
No. 1281 000000 05 0177 97, unless the appellant is immune according to Spanish law.
According to articles 451 and following of Spanish Procedural Law, the infringement of
any of these requirements shall imply that the review appeal shall not be admitted.

I so declare, order and sign on the date hereof.

THE COURT CLERK
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Judicial procedure of minor amount No. 177/97

ADDRESSED TO THE FIRST INSTANCE COURT NO. 1 LOCATED IN ROTA

MRS. GLORIA PARRA MENACHO, as Court representative of THE UNITED
STATES OF AMERICA, as | have accredited on this judicial procedure of minor
amount No. 177/97 appears before that Court and, according to law, respectfully

STATES as follows:

I.  On May 23", 2014, this party received a Court order dated May 22",
2014, pursuant which the Judge ordered to impose to the Government of UNITED
STATES OF AMERICA, “periodic penalty payments of EUR 10,000 per month until US
Government pay the outstanding amounts, costs and expenses to the claimant”. In
addition, the Judge ordered to “inform the Prosecutor on all the acts herein, so he
must give its opinion, in the following 20 days, on the possibility that the US

Government has committed an offence of gross disobedience to authority.”

1. On May 26", 2014, this party received a Court order dated May 23",
2014, clarifying the Court order on May 22", 2014. As a result, the Court order

dated May 22" states as follows:

“The Government of the United States of America is hereby newly required to
indicate assets to pay the outstanding amounts, costs and expenses to the
claimant, by advising that, if such obligation is not complied within the
referred period, periodic penalty payments of EUR 10,000 per month will be
imposed to the US Government and criminal proceedings will begin in
relation with the commission of an offence of gross disobedience to authority.

To inform the Prosecutor on all the acts herein, so he must give its opinion, in
the following 20 days, on the possibility that the US Government has
committed an offence of gross disobedience to authority.”

I11. In light of the above-mentioned and according to article 589 of the
Spanish Civil Procedural Law (“CPL™), the THE UNITED STATES OF AMERICA
respectfully serve with this APPEAL (“recurso de revision”) to the Court against the
referred Court order on May 22, 201, on the following

GROUNDS
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FIRST-. INFRINGEMENT OF ARTICLE 589 OF CPL. APPLICATION AND
INTERPRETATION OF THE REFERRED ARTICLE MUST BE DONE ACCORDING TO
SPECIAL CIRCUMSTANCES OF THE RESPONDENT AS WELL AS ALL INTERNATIONAL

TREATIES ENTERED INTO BY SPAIN

There is no doubt that the only one entitled to determine if assets designed by
the respondent are or not enforceable is the Judge by virtue of article 589 of CPL.
Nevertheless, as it has been already declared by us and the Ministry of Finance has
not denied it (as a result of the checking of US assets in Spain requested by the

Court), in this case those assets are to following ones:

“(i) assets (including real estate) related to the development of the
function of the US diplomatic mission (as well as all the consulate
offices, special mission offices, missions before international
organizations and delegations before any international conference);

(i) assets with military character which are used or are intended to be
used in developing military functions leaded by the US and the NATO,
as well as those assets protected by Bilateral Convention on Defense
entered into between US and Spain; and

(iii) assets of scientific interest, such as the Chavela Satellite Tracking
Station (belonging to NASA), located at Madrid.”

All these assets, pursuant their nature, are clearly unenforceable and there can
be no other interpretation. Specifically, everybody knows the location where the
buildings containing the diplomatic mission of the US in Madrid and Barcelona, as
well as US military bases in Spain and the Chavela Satellite Tracking Station
(NASA), located at Madrid. In addition, THE UNITED STATES OF AMERICA has
already communicated these assets to the Court. Therefore, it makes no sense to
affirm that the requirement from the Court has not been complied with by THE

UNITED STATES OF AMERICA.

What it is illogical is listed all and every single asset owned by THE UNITED
STATES OF AMERICA in those premises located in Spain, since the furniture,
documents and other assets located in diplomatic and military premises are: a)

indivisible part of such diplomatic and military premises; and b) subject to be used

- Page 2 out of 7 -
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by THE UNITED STATES OF AMERICA in developing sovereign functions, and their
ownership and right to dispose over such assets are protected by means of

international treaties entered into by Spain.

This party respectfully considers that application of the Court order appealed
herein implies an infringement of article 589 of CPL, since THE UNITED STATES OF
AMERICA has always complied with the Judge’s requirement by indicating its assets
located in Spain in the way corresponding to a foreign State and in accordance with
international treaties on this matter and, therefore, in compliance of Public

International Law. We cannot act in a different way.

Hence, article 589 of CPL cannot be interpreted and applied disregarding the
special characteristics of the respondent (a foreign and sovereign State). Otherwise
it would be absurd that, because of not specifying the specific address of the
diplomatic premises of THE UNITED STATES OF AMERICA in Madrid and Barcelona,
or its military bases, the Judge would consider that the obligation under article 589
of CPL has been breached. THE UNITED STATES OF AMERICA has fully collaborated
until now, but always within the scope of the international rules which are
mandatory. What THE UNITED STATES OF AMERICA cannot carry out is to act in such
a way breaching international rules or inventing new assets due to the claimant is
not pleasured with those owned to THE UNITED STATES OF AMERICA or because those

assets are unenforceable.

Therefore, this party respectfully considers that THE UNITED STATES OF

AMERICA has duly complied with the Court’s requirement ex article 589 of
CPL.

SECOND-. NO PERIODIC PENALTY PAYMENTS CAN BE IMPOSED

Regarding the periodic penalty payments referred to in Court order dated May
22", 2014, it should be pointed out that this kind of measure are regulated in article
589.3 of CPL and, according to this article: “the respondent who does not comply

with the requirement [...]”. Thus, inasmuch as THE UNITED STATES OF AMERICA has

- Page 3 out of 7 -
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duly comply with its obligations as we have explained along this writ, the periodic
penalty payments referred to in Court order dated May 22, 2014 cannot be

imposed {0 THE UNITED STATES OF AMERICA.

Notwithstanding, without the above-mentioned, it should be highlighted that
Spain adhered in 2011 to United Nations Convention (2004) on Jurisdictional
Immunities of States and Their Property. According to article 24 of this UN

Convention:

Article 24. Privileges and immunities during court proceedings

1. Any failure or refusal by a State to comply with an order of a court
of another State enjoining it to perform or refrain from performing a
specific_act or to produce any document or disclose any other
information for the purposes of a proceeding shall entail no
consequences other than those which may result from such conduct in
relation to the merits of the case. In particular, no fine or penalty shall
be imposed on the State by reason of such failure or refusal.
(underlining and bold added)

This legal prohibition has been supported by Spanish doctrine, such as
professor GASCON INCHAUSTI (Inmunidades Procesales y Tutela Judicial frente a

Estados Extranjeros, Aranzadi, Navarra, 2008), who declares that:

“[...] Likewise, if the concept of periodic penalty payments is limited to a
sanction due to the requirement, it is completely obvious that the prohibition
of imposing such penalties is total” (underlining and bold added)

Therefore, this party respectfully considers that no periodic penalty

payment can be imposed to THE UNITED STATES OF AMERICA, not just because

THE UNITED STATES OF AMERICA has duly comply with its obligations under

article 589 of CPL, but also because such penalties infringe the rules contained

in Public International Law currently in force in Spain.

THIRD-. NO CRIMINAL PROCEEDINGS CAN BE STARTED AGAINST SOVEREIGN
STATES AND ITS DIPLOMATIC AGENTS. INFRINGEMENT OF ARTICLES 21.2 AND 23
OF LAW ON THE ORGANIZATION OF THE JUDICIARY, IN CONNECTION WITH

ARTICLE 3 OF VIENNA CONVENTION ON DIPLOMATIC RELATIONS

- Page 4 out of 7 -
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In relation with the statement contained on Court order dated May 22" 2014
whereby THE UNITED STATES OF AMERICA is advised that, in case of the non-
compliance of the Court’s requirement on “indicating assets to pay the outstanding
amounts, costs and expenses to the claimant”, “criminal proceedings could begin in
relation with the commission of an offence of gross disobedience to authority”.
Additionally, in reference with the communication done to the Prosecutor “to give
its opinion, in the following 20 days, on the possibility that the US Government has

committed an offence of gross disobedience to authority”.

According to articles 21.2 and 23 of Law on the Organization of the Judiciary
there is a threshold to the function of Spanish Courts, which is all cases related to
immunity from jurisdiction and enforcement regulated under Public International

Law.

Within the scope of Public International Law, specifically referred to
immunity, it should be noted the Vienna Convention on Diplomatic Relations,
dated on April 18" 1961 (which was ratified for both US and Spain), the
representative of any foreign State will be hold by the diplomatic mission and,
specifically on the diplomatic agent (mission chief) pursuant article 1.e) of that

Convention.

Moreover, according to article 31 of Vienna Convention:

“1.A diplomatic agent shall enjoy immunity from the criminal jurisdiction
of the receiving State.

He shall also enjoy immunity from its civil and administrative jurisdiction,
except in the case of:

(@) A real action relating to private immovable property situated in the
territory of the receiving State, unless he holds it on behalf of the sending
State for the purposes of the mission;

(b) An action relating to succession in which the diplomatic agent is involved
as executor, administrator, heir or legatee as a private person and not on
behalf of the sending State;

(c) An action relating to any professional or commercial activity exercised by
the diplomatic agent in the receiving State outside his official functions.

2.A diplomatic agent is not obliged to give evidence as a witness.

3.No measures of execution may be taken in respect of a diplomatic agent
except in the cases coming under subparagraphs (a), (b) and (c) of paragraph
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1 of this article, and provided that the measures concerned can be taken
without infringing the inviolability of his person or of his residence.

4.The immunity of a diplomatic agent from the jurisdiction of the receiving
State does not exempt him from the jurisdiction of the sending State.”
(underlining and bold added)

Hence, both the mission chief and the rest of the members who belong to the
diplomatic mission (holding the diplomatic character) enjoy immunity within

criminal jurisdiction of any foreign country.

There is no doubt on the referred immunity as the Spanish case-law has

supported. For instance, we quoted the Supreme Court’s resolution on October 21%,

1991, which declares the following:

“Diplomatic immunity referred to in articles 21.2 y 23 of Law on the
Organization of the Judiciary Law on the Organization of the Judiciary
addressing to International Treaties where Spain is part of, contains a
double legal base: any diplomatic representative in a foreign country is
immune to foreign law and, furthermore, these diplomatic representatives
are enough free to duly carry out its diplomatic mission. This is because
they cannot be declared quilty in criminal proceedings in any foreign
country where they perform its diplomatic mission.” (underlining and bold
added)

Therefore, this party respectfully considers that the Prosecutor has not to be

informed neither he must give its opinion on the on the possibility that the US

Government _has committed an offence of gross disobedience to authority,

since_there has not been any disobedience and, besides, both THE UNITED

STATES OF AMERICA and its diplomatic staff are protected due to immunity

requlated in international treaties which are in force in Spain.

Pursuant all the above-mentioned throughout this writ,

| HEREBY REQUEST TO THIS JUDGE: to admit this writ with its copies and

issue a new Court order annulling the Court order dated May 23", 2014.

We respectfully request Justice in Rota, on May 29" 2014,
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Eduardo Trigo y Sierra
URIA MENENDEZ ABOGADOS
N° COL. ICAM 24.108
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