New York County Clerk’s Index No. 155600/13

NEW YORK SUPREME COURT
APPELLATE DIVISION - FIRST DEPARTMENT

OSQUGAMA F. SWEZEY and JOSE DURAN, on their Behalf and
as Representatives of a Class of Judgment Creditors of the ESTATE OF
FERDINAND E. MARCOS,

Petitioners-Respondents,

V.

MERRILL LYNCH, PIERCE, FENNER & SMITH, INC. and
NEW YORK CITY DEPARTMENT OF FINANCE,
Respondents,

and

PHILIPPINE NATIONAL BANK and ARELMA, INC.,
Intervenors-Appellants.

BRIEF FOR AMICUS CURIAE THE UNITED STATESOF AMERICA

MARY E. MCLEOD STUART F. DELERY
Principal Deputy Legal Adviser Assistant Attorney General

PREET BHARARA
U.S IZ_)epartment of Sate United Sates Attorney
Washington, D.C. 20520 CHRISTOPHER HARWOOD
Assistant United Sates
Attorney

DOUGLAS N. LETTER
SHARON SWINGLE
(202) 353-2689
Attorneys, Appellate Saff
Civil Division, Room 7250
U.S Department of Justice
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530




TABLE OF CONTENTS

Interest Of AMICUS CUTTAC ....uvvvviiiiiiiiiceiiieeeeeee e e e e e e e e e eaaaees 1
Statement Of the ISSUCS........cooiiiiiiiiiiiieee e e e e 2
N F2 115 80 <) 0| DO RPN 3
A. Statutory Back@round ............ccceeeeeiiiiiiiiiiee e 3
B. Factual Background and Prior Proceedings...........ccccceeeecivieeiciieeniieeeee. 5
ARGUMENT ..ot e et e e e e eaae e e e e eeanes 15

THE TRIAL COURT’S ORDER SHOULD BE VACATED, AND THE
CASE SHOULD BE REMANDED WITH INSTRUCTIONS TO
DISMISS THIS ACTION ..coiiiiiiiiiiiieeeeeeeeeeee e 15

A.  Service on the Republic Was Improper, and the Trial Court
Erred to the Extent It Sought to Compel the Republic’s

APPCATANCE.....eeeeeeeiiiieeeeeiiiieeeeeeireeeeeeeireeeeeeseereeeeeeeeraeeeeennnnens 16
B. This Action Should Have Been Dismissedin the Absence of
the REPUDIIC. ..ooiviiiieiiie e 21
CONCIUSION <.t e e et e e e e e e e e e e e e e e e e e aeeeeeeeaaaaeeeeeaaaas 32



TABLE OF AUTHORITIES
Cases
Alberti v. Empresa Nicaraguense De La Carne, 705 F.2d 250 (7th Cir.1983)....... 17
Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428 (1989)............ 3

Autotech Techs. LP v. Integral Research & Dev. Corp., 499 F.3d 737
(7Tt CIL 2007wttt eae et ene et e enes 18

Davisexrel. Davisv. United Sates, 343 F.3d 1282 (10th Cir. 2003),
cert. denied, 542 U.S. 937 (2004)......cceeieieieieieieieiesieee e 23

Enterprise Mgmt. Consultants, Inc. v. United States ex rel. Hodel,
883 F.2d 890 (10th Cir. 1989) ....ecvieiieiieiieieieieiesieee et 22,23

In re Estate of Marcos Human Rights Litig., 910 F. Supp. 1460 (D. Haw. 1995),
aff'd sub nom., Hilao v. Estate of Marcos, 103 F.3d 767 (9th Cir. 1996) ......6

Gray v. Permanent Mission of People’ s Republic of Congo,
443 F. Supp. 816 (S.D.N.Y.), aff'd, 580 F.2d 1044 (2d Cir. 1978) .......... 4,17

Hilao v. Estate of Marcos, 103 F.3d 789 (9th Cir. 1996).......cccccoveevevveereereeeneenen. 5

Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102 (1968) ........ 22

In re Republic of the Philippines, 309 F.3d 1143 (9th Cir. 2002).......ccccccveevveerennen. 7
*Republic of Philippinesv. Pimentel, 553 U.S. 851 (2008).......cccccveevvveveennenn. passim
Republic of the Phil. v. Honorable Sandiganbayan, G.R. No. 152154

(PRIL 2003) oot se e e eee s eee e seesesseseeseese e eeseesenens 5
Magness v. Russian Fed'n, 247 F.3d 609 (5th Cir. 2001) ......cc..ccoveevveeieereenneene. 4,17

* Authorities chiefly relied upon are marked with an asterisk

11 -



Marcos Jr. v. Republic of the Philippines, G.R. Nos. 189434 & 189505
(Phil. S.C., 2d Div. Mar. 12, 2014), available at
http://sc.judiciary.gov.ph/jurisprudence/2014/march2014/189434.pdf

........................................................................................... 11,12, 28, 30
Marcos Jr. v. Republic of the Philippines, G.R. Nos. 189434 & 189505
(S. Ct., 2d Div. July 9, 2014) .o 29
Peterson v. Islamic Republic of Iran, 627 F.3d 1117 (9th Cir. 2010)...................... 18
Roxas v. Marcos, 969 P.2d 1209 (Haw. 1998) .......ccccviieeiiiieeee e 5
Skhsfor Justice v. Nath, 850 F. Supp. 2d 435 (S.D.N.Y. 2012) ..ccevverreieriennnne 19
*Snvezey v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 87 A.D.3d 119
(N.Y. App. Div. 1st Dep’t 2011) (SWEZEY 1) w.cevveevieeieieeeeeeeee 16, 24, 30
*3wezey v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 19 N.Y.3d 543
(NLY . 2012) (SIWEZEY 1) .o passim
Tachiona v. United Sates, 386 F.3d 205 (2d Cir. 2004) ........cooveeeeeeeirieecreeeeneeennee. 19
Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148 (D.C. Cir. 1994),
cert. denied, 513 U.S. 1150 (1995) .eoioevieeeeeeeeeeeeeeee e, 17
Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480 (1983) ....ccccccvevveeverrrennnne. 3,4

Treaties, Statutes & Rules
*Vienna Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77 (entered

into force with respect to the United States Dec. 13, 1972)....cccceviviiienennnn. 2
YN A 3 OSSR PRRPSUSRPRRPN 19
*Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3227
(entered into force with respect to the United States Dec. 13, 1972).............. 2
ATE. 22 ettt ettt e et eenaeenbeebeeteennee e 18
28 LS. C. § 517 ettt ettt ettt e e beeneeneens 1

* Authorities chiefly relied upon are marked with an asterisk

- 1ii -



*Foreign Sovereign Immunities Act,

28 U.S.C. §§ 1602 €L SBQ. ..veeeeeveieeeeeeeeeeeee e 1,3,15,20
28 U.S.C. 8 LO04 ... e e e 3
28 U.S.C. § 1005 ... e e 3
28 ULS.C. § L0008 et 3,18
28 U.S.C. § 1008(Q) .cvveeeeeerieeeeriee ettt 3,4,16,17, 19
28 ULS.C. § TO08B(€) cuvveeeeuriieeeriee ettt eetee ettt e et e e aaee e eaaeaens 17
28 U.S.C. §§ 1609-1611 ...oooieriieeeeeeeeee e 5
28 U.S.C. § 2467(D)(1)(C) trrerrieeieeeieeetee ettt e e 28
Federal Rule of Civil Procedure 19 ... 9,23
New York Civil Practice Law and Rule 1001 ..........oovvveiieiiiiiiiiiiieeeieeeeeeeeeeeaenens 10, 23
New York Civil Practice Law and Rule 1001(a)........ccceeeevieeeciiiiiciieeciieeene 17, 18
New York Civil Practice Law and Rule 1001(b)........ccceeevviieeciiiiiiieieieeenee 23,27
New York Civil Practice Law and Rule 5302 .........oovvviiiiiiiiiiiiiiiiiiieeiieeeeeeeeeeeeeaieeens 28

Civil Procedure Rule 39 §§ 1, 8 (Phil.), available at

http://www.lawphil.net/courts/rules/rc_1-71 civil.html#r39...................... 29
Leqislative History
H. Rep. No. 94-1487 (1976), reprinted in 1976 U.S.C.C.A.N. 6604.................. 3,19
Miscellaneous
Restatement (Third) of Foreign Relations Law § 466, note 2 (1987) ........cccuue...e. 19

State Dep’t Mem. & Letter, Digest of U.S. Practice in International Law
204 (1976) ittt 19

* Authorities chiefly relied upon are marked with an asterisk

-iv -



INTEREST OF AMICUS CURIAE

Pursuant to 28 U.S.C. § 517, the United States submits this amicus brief in
support of intervenors-appellants, to protect the interests of the United States.

Litigation in U.S. courts involving foreign states can have significant foreign
affairs implications for the United States and can affect the reciprocal treatment of
the United States in the courts of other nations. The United States has a substantial
interest in ensuring that U.S. courts’ exercise of jurisdiction over foreign states and
their property complies with the limitations set forth in the Foreign Sovereign
Immunities Act, 28 U.S.C. §§ 1602 et seq. (FSIA), and that adjudication of claims
affecting the rights of foreign states takes appropriate account of principles of
international comity. Furthermore, out of respect for the principles of international
law concerning service of process on foreign states, to ensure that these principles
are respected when the United States is requested to appear in foreign courts, and
to ensure that the FSIA’s provisions on service are correctly applied, the United
States likewise has a substantial interest in ensuring that sovereign states are served
properly before they are required to appear in lawsuits in state and federal courts.

This case arises out of efforts by a class of human rights victims to collect a
judgment against the estate of Ferdinand Marcos by executing on assets located in
the United States that Philippine courts have found were wrongfully taken by

Marcos from the Republic of the Philippines. The U.S. Supreme Court, this Court,



and the New York Court of Appeals have previously concluded, in connection with
prior actions brought by the same plaintiffs to enforce the same underlying
judgment by executing against the same assets at issue here, that the Republic
could not be joined involuntarily as a party to the actions and that the absence of
the Republic from the actions required their dismissal. Notwithstanding those
holdings, and despite the lack of any subsequent factual developments that would
support a different result, the trial court here ordered the case to proceed. The trial
court also directed service of its order on the Embassy and a consulate of the
Republic of the Philippines. This order contravenes governing precedent, the
Republic’s sovereign immunity, and basic principles of international comity, and
the manner of service directed by the court is inconsistent with the FSIA and the
Vienna Conventions on Consular and Diplomatic Relations. The United States
urges this Court to vacate the trial court’s order and to order dismissal of this

action.

STATEMENT OF THE ISSUES

1. Whether the Republic of the Philippines may lawfully be served by
delivery to the Philippine Embassy or consulate.
2. Whether the fact that the Republic cannot be joined involuntarily as a

party to this action requires dismissal by the trial court.



STATEMENT
A.  Statutory Background.

The Foreign Sovereign Immunities Act (FSIA) establishes the
comprehensive and exclusive scheme for obtaining and enforcing a judgment
against a foreign state in a civil case in a U.S. court. See Argentine Republic v.
Amerada Hess Shipping Corp., 488 U.S. 428, 434-435 (1989); Verlinden B.V. v.
Cent. Bank of Nigeria, 461 U.S. 480, 488 (1983). The FSIA establishes a default
rule that foreign states are immune from the jurisdiction of state and federal courts
in the United States, and such courts may exercise jurisdiction over a foreign state
only if the action falls within one of the specific exceptions set out in the statute.
See 28 U.S.C. §§ 1604-1605; see also H.R. Rep. No. 94-1487 (1976), at 6, 12,
reprinted at 1976 U.S.C.C.A.N. 6604, 6610.

The FSIA also delineates the exclusive methods for service upon a foreign
state in both state and federal courts. See28 U.S.C. § 1608. To obtain personal
jurisdiction over a foreign state, under Section 1608(a), service on a foreign state
must be made

(1) by delivery of a copy of the summons and complaint in accordance

with any special arrangement for service between the plaintiff and the
foreign state or political subdivision; or

(2) if no special arrangement exists, by delivery of a copy of the

summons and complaint in accordance with an applicable
international convention on service of judicial documents; or



(3) if service cannot be made under paragraphs (1) or (2), by sending a
copy of the summons and complaint and a notice of suit, together with
a translation of each into the official language of the foreign state, by
any form of mail requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the head of the ministry of
foreign affairs of the foreign state concerned; or,

(4) if service cannot be made within 30 days under paragraph (3), by
sending two copies of the summons and complaint and a notice of
suit, together with a translation of each into the official language of
the foreign state, by any form of mail requiring a signed receipt, to be
addressed and dispatched by the clerk of the court to the Secretary of
State in Washington, District of Columbia, to the attention of the
Director of Special Consular Services—and the Secretary shall transmit
one copy of the papers through diplomatic channels to the foreign
state and shall send to the clerk of the court a certified copy of the
diplomatic note indicating when the papers were transmitted.

28 U.S.C. § 1608(a); Verlinden B.V., 461 U.S. at 485 n.5.

The service requirements in Section 1608(a) are “hierarchical”; “a plaintiff
must attempt the methods of service in the order they are laid out in the statute.”
Magnessv. Russian Fed'n, 247 F.3d 609, 613 (5th Cir. 2001) ), cert. denied, 534
U.S. 892 (2001). Strict compliance is required, and a litigant’s failure to satisfy
Section 1608(a) will not be excused because a foreign state has actual notice of a
suit. Seeid. at 614-616 (collecting cases); accord, e.g., Gray v. Permanent
Mission of People’s Republic of Congo, 443 F. Supp. 816, 820-822 (S.D.N.Y.),
aff'd, 580 F.2d 1044 (2d Cir. 1978).

The FSIA also addresses the circumstances in which the property of a

foreign state is subject to attachment, arrest, or execution, establishing a general



rule that sovereign property is immune from such enforcement, except in limited
circumstances set out in the statute. See28 U.S.C. §§ 1609-1611.

B. Factual Background and Prior Proceedings.

1 As noted, this case arises out of efforts by a class of victims of human
rights violations by the regime of former President Ferdinand Marcos in the
Philippines to collect a judgment against Marcos’s estate. Marcos was president of
the Republic of the Philippines for approximately 20 years. See Swezey v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 19 N.Y.3d 543, 546-547 (N.Y. 2012) (Swezey
[1). As numerous courts have documented, Marcos engaged in widespread abuses
of power, including human rights abuses and misappropriation of vast amounts of
money and property. See, e.g., Hilao v. Estate of Marcos, 103 F.3d 789 (9th Cir.
1996); Roxas v. Marcos, 969 P.2d 1209 (Haw. 1998); Republic of the Phil. v.
Honorable Sandiganbayan, G.R. No. 152154 (Phil. 2003); Swvezey 11, 19 N.Y.3d at
547. He fled the country in 1986. See Swezey, 19 N.Y.3d at 547.

Almost immediately after Marcos left the Philippines, the new government
organized the Presidential Commission on Good Government (PCGGQG) for the
purpose of locating and retrieving national assets stolen by Marcos and his
administration. Seeid. The PCGG relied on a 1955 Philippine law, under which
any property derived from misfeasance in public office was deemed forfeited to the

Republic at the time it was misappropriated. Seeid.



Marcos was also sued in U.S. federal court by approximately 10,000
Philippine victims of human rights abuses or their survivors. Seeid. The plaintiff
class, collectively referred to as the “Pimentel class,” eventually obtained a
judgment against Marcos’s estate for almost $2 billion. See In re Estate of Marcos
Human Rights Litig., 910 F. Supp. 1460, 1463-1464, 1469 (D. Haw. 1995), aff'd
sub nom., Hilao v. Estate of Marcos, 103 F.3d 767 (9th Cir. 1996); see also Swezey
[1, 19 N.Y.3d at 547.

The Pimentel class sought to enforce their judgment against the assets of
Arelma, S.A., a Panamanian corporation. Marcos had transferred $2 million to
Arelma in 1972 for deposit in a brokerage account at Merrill Lynch, Pierce,
Fenner, & Smith, Inc. (“Merrill Lynch”) in New York. [Doc. No. 2] (Pet. q 23).
These assets are now worth over $42 million. (Id. q 8.)

After Marcos’s ouster, the Republic of the Philippines learned that bearer
shares for Arelma (as well as assets controlled by other entities connected to
Marcos) were located in Switzerland. See Swezey I, 19 N.Y.3d at 547-548. At the
request of the PCGG, the Swiss government froze those assets, which were later
transferred by the Swiss Federal Supreme Court to an escrow account established
by the PCGG at the Philippine National Bank. Seeid. at 548. The assets,
including the Arelma shares, were to be held in escrow by the Philippine National

Bank pending a final determination by a special anti-corruption court in the



Philippines — the Sandiganbayan — whether the assets were owned by the Marcos
estate or had earlier been forfeited to the Republic. Seeid.

The Republic and the PCGG also requested that Merrill Lynch transfer the
Arelma brokerage account to the escrow account at the Philippine National Bank.
See Inre Republic of the Philippines, 309 F.3d 1143, 1147-1148 (9th Cir. 2002).
Merrill Lynch declined to do so in light of the competing claims to the fund, seeid.
at 1148, which ultimately led to three rounds of litigation in U.S. courts.

2. The first round began when Merrill Lynch commenced an interpleader
action in federal court against the Republic, the PCGG, Arelma, the Philippine
National Bank, and the Pimentel class. See Swezey |1, 19 N.Y.3d at 548; Republic
of Philippinesv. Pimentel, 553 U.S. 851, 859 (2008). The Republic and the PCGG
successfully asserted sovereign immunity under the FSIA, and were dismissed
from the action. See Pimentel, 553 U.S. at 859. Despite the absence of those
parties, the district court entered judgment in favor of the Pimentel class, and the
court of appeals affirmed. Seeid. at 860. The U.S. Supreme Court granted
certiorari, and reversed, remanding with instructions to dismiss the action. Id. at
873.

The U.S. Supreme Court recognized that the Republic and the PCGG had
been dismissed from the interpleader action because of their successful assertion of

sovereign immunity, and considered whether the action could proceed in their



absence. Pimentel, 553 U.S. at 862. Applying Federal Rule of Civil Procedure
19(b), the Court held that equitable considerations required dismissal of the action.
Id. at 862-873. In considering whether allowing the action to go forward could
prejudice the Republic and the PCGG, the Court highlighted the historical and
political significance of the events giving rise to their claims, noting that the
Republic and PCGG have “a unique interest in resolving the ownership of or
claims to the Arelma assets and in determining if, and how, the assets should be
used to compensate those persons who suffered grievous injury under Marcos.” |d.
at 866.

The Supreme Court found that the lower courts had “failed to give full effect
to sovereign immunity when they held that the action could proceed without the
Republic and the [PCGG].” Pimentel, 553 U.S. at 865. The Court emphasized the
“comity interest in allowing a foreign state to use its own courts for a dispute if it
has a right to do so,” and the affront that could result from a U.S. court’s seizure of
property claimed to belong to the Republic. Id. at 866. Surveying its prior
holdings, the Court concluded that “where sovereign immunity is asserted, and the
claims of the sovereign are not frivolous, dismissal of the action must be ordered

where there is a potential for injury to the interests of the absent sovereign.” Id. at

867.



The U.S. Supreme Court explained that the court of appeals had erred in
concluding that the action could proceed in the absence of the Republic and the
PCGG and in reasoning that any suit in a New York court by the Republic or the
PCGG to recover the assets would be time-barred. 1d. at 867-868. The Supreme
Court ruled that it was inappropriate to address the merits of any claims for relief
that could be brought by the Republic or the PCGG; for purposes of the Rule 19
analysis, it was sufficient that the claims “would not be frivolous.” 1d. The Court
further reasoned that there was no way to structure relief or take alternative
measures to lessen the prejudice to the Republic and the PCGG if the action were
to proceed in their absence, and that a judgment rendered in their absence would
also be inadequate “because the Republic and the Commission would not be bound
by the judgment.” Id. at 869-871.

Finally, the Court reasoned that the potential prejudice to the Republic and
the PCGG outweighed any prejudice to Merrill Lynch, the plaintiff in the
interpleader action, resulting from dismissal. 1d. at 871-872. While noting that the
balance of equities might potentially change if the Sandiganbayan “cannot or will
not issue its ruling within a reasonable period of time,” or if the Sandiganbayan
rules that “the Republic and the [PCGG] have no right to the assets,” the Supreme
Court ruled that, under the current circumstances, dismissal of the interpleader

action was required. Id. at 872-873.



3. Approximately nine months after the U.S. Supreme Court’s decision,
Swezey filed a new action on behalf of the Pimentel class in New York state court,
seeking turnover of the Arelma account at Merrill Lynch. See Pet. for Writ of
Execution and Turnover Order, Swezey v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., No. 1047382009, 2009 WL 8731356 (N.Y. Sup. Ct. filed Mar. 6, 2009).
After the action was filed, Merrill Lynch transferred custody of the account to the
Commissioner of Finance of New York City. [Doc. No. 59] (Order Dec. 24,
2013).

The Philippine National Bank and Arelma moved to intervene in the action,
and sought dismissal under New York Civil Practice Law and Rule (CPLR) 1001
on the ground that the Republic and the PCGG were necessary parties that could
not be joined given their assertion of sovereign immunity. See Swvezey I, 19
N.Y.3d at 549-550. The trial court refused to dismiss, but this Court reversed and
the New York Court of Appeals affirmed, holding in June 2012 that the fact the
Philippine government could not be joined as a party to the action required
dismissal under CPLR 1001. Id. at 550, 555.

The New York Court of Appeals concluded that the Republic of the
Philippines was a necessary party to the action, because the Republic claimed
ownership of the Arelma account and its claim would be “inequitably affected” if

the action were to continue, the plaintiffs were to prevail, and the Arelma assets
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were liquidated. 1d. at 551. The Court of Appeals then weighed the statutory
factors under CPLR 1001 and held that, because the Republic could not be joined
without its consent, dismissal of the action was required. Id. at 551-555.

The Court of Appeals recognized that the plaintiff class would not have a
readily available alternative remedy, or an alternative forum in which to adjudicate
ownership of the Arelma assets, if the action were dismissed. Id. at 552. The
Court reasoned, however, that all of the remaining factors weighed against
permitting the action to proceed.

As the Court emphasized, the national interests of the Republic “would be
severely prejudiced by a turnover proceeding because it has asserted a claim of
ownership regarding the Arelma assets.” l1d. The Court specifically noted that,
after the state action was brought, the Sandiganbayan had ruled in 2009 that the
funds Marcos transferred to Arelma to open the Merrill Lynch account were stolen
from the Republic and therefore forfeited, and the Sandiganbayan’s ruling had
been affirmed in April 2012 by a panel of the Philippine Supreme Court. Seeid. at

549 & n.5, 550." The Court of Appeals reasoned that the Republic “has a

' The Court of Appeals also recognized that the decision of the Philippine
Supreme Court might be subject to discretionary en banc review at the behest of
the losing party. Swvezey 11, 19 N.Y.3d at 555 n.9. As we explain in greater detail
below (at p. 13, infra), the Marcos estate did seek further review. The arguments
on rehearing were denied on the merits by a five-Justice panel of the Philippine

Supreme Court, in an opinion issued on March 12, 2014. Marcos Jr. v. Republic of
Continued on next page.
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significant interest in allowing its courts to adjudicate the dispute over property
that may have been stolen from its public treasury and transferred to New York
through no fault of the Republic,” and that “it would be inappropriate to force the
Republic to litigate in our state court system contrary to an otherwise valid
invocation of the sovereign prerogative.” Id. at 553.

The Court also noted that dismissal was the only action that would
adequately safeguard the interests of the Pimentel class, the Republic, and Merrill
Lynch. An effective judgment could not be entered in the case, because a turnover
order “would not be binding on a nonparty such as the Republic,” and
disbursement of the assets could place Merrill Lynch at risk of duplicative liability.
Id. at 554. The Court of Appeals recognized the “unlikely” possibility that, “if the
Republic fails to seek enforcement” of a final judgment or some other avenue of
relief, “the time may come when the Pimentel class could again ask a New York
court to reconsider the enforcement of its judgment.” Id. at 555. But the Court of
Appeals concluded that, “[f]or now, New York courts should not intercede in a
matter that remains within the province of Philippine self-governance and national

sovereignty.” Id.

Phil., G.R. Nos. 189434, 189505 (S.C., Mar. 12, 2014) (Phil.), available at
http://sc.judiciary.gov.ph/jurisprudence/2014/march2014/189434.pdf.
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4. In June 2013, less than a year after the decision of the New York
Court of Appeals, Swezey filed a new turnover action on behalf of the Pimentel
class, again seeking the funds in the Arelma account at Merrill Lynch. [Doc. No.
2] (Pet. § 1) The Philippine National Bank and Arelma, Inc. again intervened, and
sought dismissal on the ground that the case should not proceed in the Republic’s
absence. [Doc. No. 47] (Mot. Oct. 1, 2013).

The trial court denied the request for dismissal, citing “[t]he continuing
delay in the adjudication of the Petitioners’ claims” and the “inexplicably slow
progress of the resolution of the forfeiture judgment” of the Sandiganbayan, which
the trial court recognized was still not final pending requests by the Marcos estate
and Marcos family for reconsideration by the Philippine Supreme Court. [Doc.
No. 61] (Order issued Feb. 19, 2014, and entered Feb. 20, 2014, at 5-7, 10).
However, the court stayed the proceeding to permit a final judgment to be entered
in the Philippine court forfeiture action. Id. at 10.

On March 12, 2014, the Philippine Supreme Court denied the requests for
reconsideration. The Pimentel class subsequently requested that the stay of the
New York turnover proceeding be lifted, arguing primarily that a stay was no
longer reasonable under the circumstances, particularly in light of the passage of
time. At the hearing on the motion, counsel for intervenors explained that the

Philippine court judgment was still not final and enforceable because, although the

13



Philippine Supreme Court had denied reconsideration, judgment had not yet been
entered. [Doc. No. 83] (Tr. of Mot. Proceedings, May 8, 2014, at 6). Counsel also
noted that, after several weeks had gone by without entry of judgment, “the
Republic made [a] motion * * * asking the court to direct the clerk to enter the
judgment as a matter of urgency.” Id. The trial court, however, observed that
months had gone by without a final decision and that “at some point in this
procedure, substantive rights are being prejudiced, because somebody is apparently
dragging their feet.” Id. at 7. The court also suggested that “[t]he Philippine
government has not cooperated with us” because “[i]t has not appeared,” and that
entering an order vacating the stay might “motivate them to timely take

whatever * * * steps are necessary.” |d. at 6-7.

In an order issued on June 2, 2014, the trial court granted the request to lift
the stay, and ordered that “any respondent or existing intervenor that has yet to
answer the Turnover Petition” must do so within 60 days. [Doc. No. 80] (Order,
June 2, 2014, at 2). The court specifically ordered “that the Republic of the
Philippines may have 60 days from the filing of proof of the service directed in the
preceding paragraph to intervene and to respond to the Turnover Petition.” Id.

The court’s order directed petitioner’s counsel to serve the “Order and the
Turnover Petition herein on the Embassy of the Republic of the Philippines in

Washington D.C., and on the Philippine Consulate in New York.” [Doc. No. 80]

14



(Order, June 2, 2014). Service was attempted by first class mail sent from an
attorney to the Embassy of the Philippines and to the Philippine Consulate General
in New York. [Doc.# 82] (Affirmation of Service, June 13, 2014).

The Philippine National Bank and Arelma appealed on July 10, 2014.
[Doc. No. 84] (Notice of Appeal, June 2, 2014). This Court granted their request
for a stay of the order pending appeal.

ARGUMENT
THE TRIAL COURT'SORDER SHOULD BE VACATED,
AND THE CASE SHOULD BE REMANDED WITH
INSTRUCTIONSTODISMISSTHISACTION

The trial court’s order should be vacated, and this case should be remanded
with instructions to dismiss the petition. As a threshold matter, the method of
service ordered by the trial court was inadequate to obtain personal jurisdiction
over the Republic, and is inconsistent with both the FSIA and the United States’
international obligations. To the extent the trial court intended to compel the
Republic to appear, furthermore, it was without the power to do so.

Nor was the trial court correct to order that the action could proceed in the
Republic’s absence. As the U.S. Supreme Court, this Court, and the New York
Court of Appeals have all recognized, the Republic’s invocation of sovereign

immunity to decline to be joined is entitled to substantial weight, and dismissal is

the only remedy that will protect the interests at stake. Pimentel, 553 U.S. at 873;
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Swezey 11, 19 N.Y.3d at 555; Swezey v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., 87 A.D.3d 119, 123 (N.Y. App. Div. 1st Dep’t 2011) (Snvezey |). The factual
developments since those prior decisions do not materially affect the equitable
balancing, or undermine the conclusion that dismissal is warranted.

A.  Serviceon the Republic Was I mproper, and the Trial Court

Erred to the Extent It Sought to Compel the Republic’'s
Appearance.

1 As noted, the trial court directed petitioner’s counsel to serve its order
on the Republic at the Republic’s Embassy and one of its consulates in the United
States. This method of service was improper for two reasons: it fails to comport
with the FSIA and is inconsistent with the United States’ international treaty
obligations.

First, Section 1608(a) of the FSIA governs service on a foreign state in state
and federal courts in the United States, and it sets out four exclusive procedures for
effecting service on a foreign state. See28 U.S.C. § 1608(a). None of the
available methods of service includes service by mailing papers to a consulate or
embassy, and none of the procedures set forth in Section 1608(a) appears to have
been followed in this case. Plaintiffs’ counsel indicated at the hearing that the
Republic already had notice of these proceedings, pointing to the fact that the
Republic’s urgent motion for entry of judgment filed with the Philippine Supreme

Court referenced the New York action. [Doc. No. 83] (Tr. of Mot. Proc., May 8§,
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2014, at 4). However, numerous courts have recognized that, when serving a
foreign state, actual notice is insufficient; instead, strict compliance with Section
1608(a) is required. See Magness, 247 F.3d at 615-616; Transaero, Inc. v. La
Fuerza Aerea Boliviana, 30 F.3d 148, 154 (D.C. Cir. 1994), cert. denied, 513 U.S.
1150 (1995); Alberti v. Empresa Nicaraguense De La Carne, 705 F.2d 250, 253
(7th Cir.1983); Gray, 443 F. Supp. at 820-821.

Although Section 1608’s provisions refer to service of documents that
initiate litigation or enter default judgment against a foreign state, 28 U.S.C.
§ 1608(a), (e), Section 1608 provides a model for what constitutes adequate service
on a foreign state. The same procedures should apply by analogy where a plaintiff
requests a court order seizing assets over which the foreign state claims ownership,
and where the state has not previously been a party to the action. The order at
issue here is analogous to service of an initial summons and complaint, because it
is an effort to assert jurisdiction over the state or to adjudicate the state’s rights in
its absence, before the state has received any formal notice of the suit. It is critical
that a foreign state have proper notice of such an action where, by definition, the
foreign state may have rights at stake in the dispute and/or could be inequitably
affected by a judgment. See CPLR 1001(a) (defining necessary parties as persons

“who ought to be parties if complete relief is to be accorded between the persons
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who are parties to the action or who might be inequitably affected by a judgment in
the action”).’

Second, the particular service method ordered here by the trial court and
attempted by petitioners — delivery on the Philippine Embassy and a consulate — is
inconsistent with international treaty obligations of the United States. This defect
in service provides an independent basis for vacating the order, and also illustrates
why Section 1608 should be read broadly to respect Congress’s attempt to
standardize the methods by which sovereigns are alerted to pending litigation.

Under Article 22 of the Vienna Convention on Diplomatic Relations, Apr.
18, 1961, 23 U.S.T. 3227 (entered into force with respect to the United States Dec.
13, 1972), the premises of a diplomatic mission are inviolable, and a court order
requiring service of legal documents upon an embassy is contrary to this
inviolability. See Autotech Techs. LP v. Integral Research & Dev. Corp., 499 F.3d
737, 748-49 (7th Cir. 2007) (“[S]ervice through an embassy is expressly banned

both by an international treaty to which the United States is a party and by U.S.

® This context is distinct from circumstances in which courts have concluded
that Section 1608’s service requirements do not apply to post-judgment
proceedings that take place after a plaintiff has provided adequate service to the
foreign state under Section 1608 of the initiation of litigation or the entry of a
default judgment, and the foreign state or its instrumentality is the judgment
debtor. See, e.g., Peterson v. Isamic Republic of Iran, 627 F.3d 1117, 1130 (9th
Cir. 2010); Autotech Technologies LP v. Integral Research & Dev. Corp., 499 F.3d
737, 747-749 (7th Cir. 2007).
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statutory law. The Vienna Convention on Diplomatic Relations * * * prohibits
service on a diplomatic officer.” (citing Tachiona v. United States, 386 F.3d 205,
222 (2d Cir. 2004))). Section 1608(a) was enacted specifically to “preclude”
private litigants from serving a foreign state by “mailing [] a copy of the summons
and complaint to [its] diplomatic mission,” in order to “avoid questions of
inconsistency” with the Convention’s definition of the physical inviolability” of
foreign missions. H.R. Rep. No. 94-1487, at 26.

Similarly, under Article 31 of the Vienna Convention on Consular Relations,
consular premises are inviolable. Vienna Convention on Consular Relations, art.
31, Apr. 24, 1963, 21 U.S.T. 77 (entered into force with respect to the United
States Dec. 13, 1972). Service on consular premises is a violation of consular
inviolability, and is prohibited under the Convention. See Skhsfor Justice v. Nath,
850 F. Supp. 2d 435, 441 (S.D.N.Y. 2012); Restatement (Third) of Foreign
Relations Law § 466, note 2 (1987); State Dep’t Mem. & Letter, Digest of U.S.
Practice in International Law 204-206 (1976).

Efforts to serve a foreign state at its embassy or consulate can cause
significant friction in our foreign relations. In analogous circumstances, the United
States routinely objects to attempts by private parties or foreign courts to serve
U.S. diplomatic missions or consulates overseas with any type of order directing

the United States to respond or appear in litigation, insisting that service occur
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through diplomatic channels absent an applicable international agreement
providing otherwise. The service ordered by the trial court here was unlawful, and
accordingly was not effective and failed to give the court personal jurisdiction over
the Republic.

2. The trial court’s order provided the Republic of the Philippines with
60 days from the filing of proof of service to intervene in this action and to respond
to the turnover petition. Although the court’s intent is not entirely clear, it is
possible that the court believed it could compel the Republic to appear in the action
and that it was empowered to adjudicate the Republic’s rights, particularly given
its recent comments that “[t]he Philippine government has not cooperated with us.
It has not moved here. It has not appeared.” [Doc. No. 83] (Tr. of Mot. Proc., May
8, 2014, at 6). The court lacked authority to take such action.

As the New York Court of Appeals made clear, “principles of sovereign
immunity require the Republic’s consent before a New York court may exercise
jurisdiction over it.” Swvezey I1, 19 N.Y.3d at 552. As noted earlier, the FSIA sets
out the exclusive means by which a U.S. court can obtain jurisdiction over a
foreign state in a civil case, and provides that foreign states are immune from
jurisdiction except in the narrow circumstances set forth in the statute. The
Philippines has not waived its immunity for purposes of this action, nor have the

petitioners (or the trial court) sought to establish that an exception to immunity
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under the FSIA applies here. Given the absence of an applicable exception in this
case, it is settled that the Republic cannot be compelled to participate nor be bound
by any order issued in its absence. |d. at 553-554; accord Pimentel, 553 U.S. at
865, 870 (recognizing that any order of the trial court could not bind the Republic).
To the extent the trial court here purported to disregard this precedent and exercise
authority to require the Republic to appear, or to legally bind the Republic, the
court erred.

B. This Action Should Have Been Dismissed in the Absence of the
Republic.

The trial court also erred in refusing to dismiss this action and in ordering
the action to proceed to adjudicate plaintiffs’ claim to the account, even in the
Republic’s absence. [Doc. No. 80] (Order, June 2, 2014, at 2). The U.S. Supreme
Court, this Court, and the New York Court of Appeals have all held in virtually
identical circumstances that the inability to join the Republic as a necessary party
requires dismissal. No material change has occurred since those rulings that would
tip the equitable balancing, or alter the conclusion that dismissal is necessary in
light of the Republic’s invocation of sovereign immunity. Indeed, to the extent
subsequent factual developments have any relevance, they provide additional
support for dismissal.

1 The Republic clearly remains a necessary party to the proceedings

under CPLR 1001(a), especially now that it has obtained a final forfeiture order
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from the Philippines courts. See Swezey 11, 19 N.Y. 3d at 551-52. Furthermore, as
discussed above, it is undisputed that, because of its sovereign immunity from suit,
the Republic cannot be involuntarily joined.

Courts have recognized the importance of sovereign immunity principles to
the indispensable party analysis. In Pimentel, the U.S. Supreme Court construed
its prior precedent to stand for the proposition that, “where sovereign immunity is
asserted, and the claims of the sovereign are not frivolous, dismissal of the action
must be ordered where there is a potential for injury to the interests of the absent
sovereign.” 553 U.S. at 867. In the cases cited in Pimentel, the U.S. Supreme
Court did not weigh the interests of the immune government against the plaintiff’s
interest in a forum or other countervailing considerations. Rather, and as the U.S.
Supreme Court observed in Provident Tradesmens Bank & Trust Co. v. Patterson,
390 U.S. 102 (1968), some factors can, in an appropriate case, be “compelling by
themselves.” Id. at 119. The United States thus does not take a position on
whether, in the context of a suit in which a foreign state is a necessary party but is
immune from suit, the multi-factor balancing test set out in the CPLR provides the
appropriate framework for determining whether the action should be dismissed.
Cf. Enterprise Mgmt. Consultants, Inc. v. United Sates ex rel. Hodel, 883 F.2d
890, 894 (10th Cir. 1989) (recognizing that, where a necessary party is immune

from suit, “there is very little room for balancing of other factors set out in [Federal
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Rule of Civil Procedure] 19(b), because immunity may be viewed as one of those
interests compelling by themselves” (citations and quotation marks omitted)). Ata
minimum, the foreign state’s interest in sovereign immunity should be given
significant weight in the balance.

Assuming arguendo that the multi-factor test of CPLR 1001 applies,
however, dismissal was clearly required. The first factor considered under CPLR
1001(b) in determining whether an action can go forward in the absence of a
necessary party is whether the plaintiff has another effective remedy if this action
is dismissed. In Swezey |1, the New York Court of Appeals accepted that the
Pimentel class “will not have a readily available remedy if this proceeding is
dismissed for nonjoinder” and “lacks a forum to identify which entity owns the
Arelma assets.” 19 N.Y.3d at 552. The Court nevertheless concluded that
dismissal was appropriate — the same conclusion reached by this Court. There
appears to be no relevant difference in this factor from when the case was
previously before this Court and the Court of Appeals.

Furthermore, “the plaintiff’s inability to obtain relief in an alternative forum
is not as weighty a factor when the source of that inability is a public policy that
immunizes the absent person from suit.” Davisex rel. Davisv. United Sates, 343
F.3d 1282, 1293-1294 (10th Cir. 2003), cert. denied, 542 U.S. 937 (2004). In

addition, the Pimentel class does not claim any ownership interest in the Arelma
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assets, but merely seeks to execute against the property as a judgment creditor. See
Swezey, 87 A.D.3d at 132.°

The second factor considered in the CPLR 1001 balancing test — which this
Court previously held was “the overriding consideration,” Svezey |, 87 A.D.3d at
129 — is the potential prejudice to the Republic if the case goes forward in its
absence. As before, proceeding with this action would prejudice the Republic by
failing “to give full effect to [its] sovereign immunity.” Pimentel, 553 U.S. at 865-
866; Svezey 11, 19 N.Y.3d at 552. Moreover, permitting an action by the Pimentel
class seeking disbursement of the Arelma account will “irreparably undermine the
Republic’s claim to the Arelma assets.” Swezey Il, 19 N.Y.3d at 552. The
potential prejudice to the Republic is particularly acute in this case in light of the
Republic’s unique interest in resolving this dispute, given its historical and
political significance for the Philippines and its citizens. See Pimentel, 553 U.S. at
866.

Furthermore, the Republic has already adjudicated the question of ownership
of the Arelma assets in Philippine judicial proceedings, and the Philippine courts

have affirmed that they are properly forfeited to the Republic. Cf. Svezey 11, 19

3 As this Court recognized in its decision, the plaintiff class “is in privity
with the Marcos estate” and is “bound by the determination of the ownership of the
Arelma assets reached in the litigation between the Republic and the Marcos
estate,” because their claim to the Arelma account “derives entirely from the
estate’s purported title to that fund.” Swezey |, 87 A.D.3d at 127.

24



N.Y.3d at 552 (characterizing as perhaps the “most critical[]” factor in evaluating
prejudice to the Republic the fact that the Philippine Supreme Court has ruled “that
Marcos pilfered the money that was deposited in the Arelma brokerage account”).
Since the prior decision of the Court of Appeals in Snvezey |1, a five-Justice panel
of the Philippine Supreme Court has issue another ruling, which rejects on the
merits arguments raised in motions for reconsideration filed by the Estate of
Marcos and the Marcos family. The finality of the Philippine Supreme Court’s
decision simply underscores the Republic’s sovereign interests in support of
dismissal.

The third factor — which evaluates whether one party can minimize
prejudice — weighs no more in favor of the plaintiffs now than it did previously.
The Court of Appeals emphasized in Snvezey |1 that the privilege of sovereign
immunity is a part of the “natural law of nations,” and that it would disrupt
international comity and be contrary to this longstanding doctrine to punish a
country for invoking it. ld. at 552-553. The Court declined to craft an “exception
to the general rule that an assertion of immunity by a sovereign entity requires
dismissal of an action in which it is a necessary party if the entity’s claims are not
frivolous and there is a potential for injury to its interests.” ld. at 553. The Court
also emphasized that dismissal would not leave the question of the ownership of

Arelma’s assets “to potentially limitless legal purgatory,” noting that the ownership
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question had been decided by the Philippine court system. Id. at 553-554. The
same reasoning applies with equal force now.

The fourth factor, the feasibility of a protective order retaining the status
quo, also continues to support dismissal, because no protective order can mitigate
the conflict between the positions of the Republic and the plaintiff class, both of
which claim rights to the same Arelma assets. Seeid. at 554.

Finally, the fifth factor, “whether an effective judgment can be entered in the
absence of the Republic as a party to the litigation,” Swvezey 11, 19 N.Y.3d at 554,
continues to weigh in favor of dismissal. As in the prior litigation, the fact that the
Republic cannot be involuntarily joined in light of its invocation of sovereign
immunity means that any turnover order in this litigation would not be binding on
the Republic. Seeid. at 553-554; Pimentel, 553 U.S. at 865, 870. The Philippine
Supreme Court’s decision that the Arelma account belongs to the Republic has
now become final (after reconsideration), and the Republic is taking steps to obtain
a writ of execution and to enforce that decision. Permitting this litigation to
proceed could thus lead to “multiple conflicting judgments” and subject Merrill
Lynch to the “risk of duplicative liability.” Swezey |1, 19 N.Y.3d at 554.
“[CJontinuation of the turnover action ‘would not further the public interest in
settling the [ownership] dispute as a whole.”” 1d. (quoting Pimentel, 553 U.S. at

870-871). On balance, the five-factor test under CPLR 1001(b) continues to
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support dismissal of this turnover action, just as it did before the U.S. Supreme
Court and the New York Court of Appeals.

2. The Court of Appeals indicated that its analysis of the CPLR 1001(b)
factors might change “if the Republic fails to seek enforcement of its judgment or
some other avenue of recourse” with respect to the account. Id. at 555; seealso
Pimentel, 553 U.S. at 873 (noting that the balance of equities might change if, for
example, “it appears that the Sandiganbayan cannot or will not issue its ruling
within a reasonable period of time,” or if the Philippines courts concluded that the
Republic was not entitled to the assets). Although the trial court did not provide
any written explanation in its order to justify moving forward with the litigation, its
prior ruling refusing to dismiss the action and statements made by the court during
a recent hearing suggest that the court believed that the Republic failed to take
reasonable and timely steps to enforce its claim to the Arelma account. [Doc. No.
83] (Tr. of Mot. Proc., May 8, 2014, at 8); [Doc. No. 61] (Order issued Feb. 19,
2014, and entered Feb. 20, 2014, at 10). The record fails to support that
conclusion, however, and the court erred in attributing to the Republic delay
resulting from an additional round of appellate review in the Philippine Supreme
Court at the behest of losing parties.

The U.S. Supreme Court and the New York Court of Appeals previously

recognized that the Republic has a variety of potential mechanisms by which to
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pursue its claim to the Arelma account. The U.S. Supreme Court noted, for
example, that if the Sandiganbayan ruled that the Republic owns the assets, that
ruling might be enforceable either directly in a U.S. court or through some
derivative action. See Pimentel, 553 U.S. at 867-868 (noting potential availability
of, inter alia, a forfeiture action brought in federal court by the United States, an
action brought against Merrill Lynch for breach of contract, and an action brought
by the Republic to enforce the foreign court judgment); see also Swezey 11, 19
N.Y.3d at 554 (recognizing that the Republic could seek enforcement of a
Philippine court ruling in New York).

In order for the Republic to seek enforcement of a Philippine court judgment
in a U.S. court, however, the judgment would need to be final and enforceable.
e, e.g., CPLR 5302 (requiring a foreign court money judgment to be “final,
conclusive, and enforceable where rendered” to be enforceable in New York
court); 28 U.S.C. § 2467(b)(1)(C) (requiring as a condition of enforcement of a
foreign forfeiture judgment that the judgment “is in force and is not subject to
appeal”).

The opinion of the Philippine Supreme Court denying reconsideration was
not issued until March 12, 2014, see Marcos Jr. v. Republic of the Philippines,
G.R. Nos. 189434 & 189505 (Phil. S.C., 2d Div. Mar. 12, 2014), available at

http://sc.judiciary.gov.ph/jurisprudence/2014/march2014/189434.pdf, and under
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Philippine law that judgment was not final until it was entered by the Court — a
ministerial act that occurred on July 9, 2014. See Marcos Jr. v. Republic of the
Philippines, G.R. Nos. 189434 & 189505 (S. Ct., 2d Div. July 9, 2014). The
Republic immediately sought a writ of execution from the Sandiganbayan that
would authorize execution against the Arelma assets and reduce the judgment to a
sum certain, including interest and costs. That request remains pending. The
United States is informed by the Republic that a writ of execution is required under
Philippine law before the Republic can seek enforcement of the judgment. See
generally Civil Procedure Rule 39 §§ 1, 8 (Phil.), available at

http://www.lawphil.net/courts/rules/rc_1-71_civil.html#r39. Thus, developments

since the trial court issued its order provide further evidence that there has not been
undue delay.

The trial court here appeared to suggest that the Republic welcomed the
delay by the Philippine Supreme Court in ruling on the motions for reconsideration
and in entering final judgment in the case (which had not yet occurred when the
trial court issued its order in June). [Doc. No. 83] (Tr. of Mot. Proc., May 8, 2014,
at 7:15-22, 8:8-22) (attempting to “motivat[e]” the Republic to appear, and faulting
it for “not cooperat[ing]” and for “seem[ing] to be quite content to let things just
lay around”). But the New York Court of Appeals specifically recognized in

Swezey |1 that the Philippine Supreme Court’s decision may be subject to

29



discretionary en banc review. 19 N.Y.3d at 555 n.9. Furthermore, the Marcos
estate and Marcos family — not the Republic — sought reconsideration by the
Philippine Supreme Court. See MarcosJr., G.R. Nos. 189434 & 189505, at 2. It
is difficult to understand why the Republic should be blamed for delay resulting
from additional appellate review by the judiciary at the behest of an opposing
party.

Plaintiffs have alleged no evidence that the Republic purposefully created or
instructed its judiciary to delay the process by which it would receive property
rights in stolen assets. Even if at times inefficient, the Philippine judiciary is an
separate branch of government. In any event, a two-year delay for the conclusion
of appellate proceedings in the Philippine courts, in a case of substantial historical
and political significance, is not the type of extraordinary delay envisioned by the
U.S. Supreme Court or the Court of Appeals as tipping the equitable balancing.
Cf. Swvezey I, 87 A.D.3d at 133 (“[W]e fail to see how the interests of a private
litigant, other than in the most extreme circumstances, could warrant our passing
judgment on the time the Philippine Supreme Court takes to dispose of the
business on its docket.”).

The trial court’s order contravenes the “general rule that an assertion of
immunity by a sovereign entity requires dismissal of an action in which it is a

necessary party if the entity’s claims are not frivolous and there is a potential for
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injury to its interests.” Swezey 11, 19 N.Y.3d at 553; accord Pimentel, 553 U.S. at

867. That principle governs here.
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CONCLUSION

The order of the trial court should be vacated and the case should be

remanded with instructions to dismiss this action.
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