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IN THE UNITED STATES DISTRICT COURT FOR THE 
 

EASTERN DISTRICT OF VIRGINIA 
 

Alexandria Division 
 
UNITED STATES OF AMERICA  )  Case No. 1:14-CR-312 
      ) 
      ) Hearing:  December 18, 2014 
  v.    )  
      ) Honorable Leonie M. Brinkema  
JESUS MONSUY NSUE,   ) 
      ) 
   Defendant.   ) 
 

GOVERNMENT’S POSITION ON DEFENDANT’S IMMUNITY CLAIM  
 

The United States of America, by and through undersigned counsel, respectfully submits 

this Position on Defendant’s Immunity Claim.  The United States Department of State has 

determined that the defendant is not entitled to any form of diplomatic or consular immunity.  

See Attachment A (Declaration of Chenobia C. Calhoun).  Because that determination is 

“conclusive evidence as to the diplomatic status of” the defendant, see United States v. Al-

Hamdi, 356 F.3d 564, 573 (4th Cir. 2004), defendant’s immunity claim should be rejected, and 

the case should proceed to its scheduled trial date without further delay.  The United States 

respectfully submits, moreover, that no evidentiary hearing is needed given the State 

Department’s written declaration and the Fourth Circuit’s precedent.  Id. 

FACTUAL BACKGROUND  

On August 24, 2014, defendant Jesus Monsuy Nsue arrived at Washington Dulles 

International Airport on Air France Flight 28 from Paris, France.  He was travelling on a B-1/B-2 

visa, and not an A-1 or A-2 diplomatic visa.  See Deft’s Emergency Motion to Continue Trial 

Date, Exhibits at 2 (Dkt. 40).1  During the entry process, United States Customs and Border 

                         
1 A B-1/B-2 visa is a nonimmigrant visa issued to a person who is traveling for a combination of 
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Protection (CBP) selected the defendant for a random referral to the secondary inspection area.  

As part of his secondary inspection, the defendant presented the required Customs Declaration 

Form 6059B.  Among other things, this form asked if the defendant was carrying currency or 

monetary instruments over $10,000 in U.S. or foreign currency.  The defendant had checked 

“no” on the form and signed the declaration.  The CBP Officer also verbally asked the defendant 

how much currency he brought with him to the United States.  Defendant responded that he was 

traveling with only $7,000 in U.S. currency.   

Pursuant to standard procedure for secondary inspections, the CBP Officer then examined 

defendant’s luggage.  During this baggage inspection, the CBP Officer discovered six bundles of 

currency folded up in newspaper. Three bundles were U.S. currency and three bundles were 

Euros.  After this money was discovered, the defendant was asked to write down the actual 

amount of currency he was carrying.  Having now being caught in his lies, the defendant wrote 

down that he was traveling with $30,000 in U.S. currency and €86,000 Euros.  A subsequent 

count by CBP officers revealed $30,000 in U.S. currency and €95,500 Euros (equivalent to 

$126,023 in U.S. currency) for a total of approximately $156,023 in U.S. currency.  

The CBP secondary inspection officer then referred the defendant for an interview with a 

United States Department of Homeland Security Investigations agent.  Prior to conducting that 

interview, the defendant was informed of his Miranda rights both orally and in writing, and he 

waived those rights.  During the interview, the defendant admitted that he knowingly attempted 

to bring approximately $156,023 into the United States, and that he failed to accurately declare 
                                                                               
business and tourism.  See United States Department of State, Visitor Visa, available at 
http://travel.state.gov/content/visas/english/visit/visitor.html.  By contrast, diplomats and other 
foreign government officials traveling to the United States for official duties on behalf of their 
government must obtain A-1 or A-2 visas prior to entering the United States.  See United States 
Department of State, Visas for Diplomats and Foreign Government Officials, available at 
http://travel.state.gov/content/visas/english/other/diplomat-foreign-government-official.html.  
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the sum on his customs form at the time of the CBP examination.  The defendant also admitted 

to knowing the currency reporting requirement, but still failing to declare the currency to CBP or 

fill out the requisite government forms.   What is more, the defendant admitted that he had 

declared money before when he travelled into the United States.  Subsequent investigation 

confirmed defendant’s admission that he previously complied with the reporting requirements.   

Roughly one month before this incident, on July 21, 2014, the defendant declared approximately 

$51,000 in U.S. currency during another trip to the United States.  And this was not the only time 

that the defendant was faced with the reporting requirement and complied:  he also had done so 

on two other occasions in 2013.  

Defendant was charged by criminal complaint on August 26, 2014.  On September 25, 

2014, a grand jury returned a three count indictment charging the defendant with: (1) Bulk Cash 

Smuggling, in violation of Title 31, United States Code, Section 5332; (2) Failure to File a 

Required Report of International Transportation of Currency, in violation of Title 31, United 

States Code, Section 5324; and (3) False Statements, in violation of Title 18, United States Code, 

Section 1001.  Defendant pleaded not guilty at his arraignment on October 1, 2014 and a jury 

trial was set for November 24, 2014.   

On November 19, 2014, defendant filed two emergency motions asking the Court to 

continue the trial date by 90 days.  As a basis for his requested continuance, defendant claimed 

“an immunity privilege” and filed a request from Equatorial Guinea to the U.S. Department of 

State to intervene in the criminal prosecution of defendant.  Notably, the defendant did not assert 

immunity at his initial appearance, arraignment, bond modification hearing, or at any time prior 

to filing his continuance motion.  Nevertheless, the defendant’s continuance motion indicated 

that the government of Equatorial Guinea had informed the United States Department of State 
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that “some type of immunity and privileges apply to Mr. Nsue” and officially requested that “the 

Department of State intervene and intercede so that Mr. Nsue will not be criminally prosecuted.”  

See Deft’s Emergency Motion to Continue Trial Date at 2 (Dkt.40).  Given the seriousness of 

these assertions, the government acquiesced in defendant’s requested continuance.  The 

Honorable Gerald Bruce Lee delayed trial until January 26, 2014, and scheduled a hearing for 

December 18, 2014 to address defendant’s asserted diplomatic immunity.  As of this filing, the 

defendant has not formally moved to dismiss the Indictment on the basis of diplomatic immunity 

or asked for any relief other than a trial continuance.      

LEGAL BACKGROUND 

A proceeding or action must be dismissed if it is brought against a person entitled to 

diplomatic immunity with respect to such action or proceeding.  See 22 U.S.C. § 254d.  In 

particular, dismissal is required when a defendant enjoys immunity under the Vienna Convention 

on Diplomatic Relations (VCDR), under Title 22 of the United States Code, or under any other 

laws extending diplomatic privileges and immunities.  Id.2  Immunity may be established upon 

                         
2 The VCDR is a multilateral treaty that sets forth, inter alia, the privileges and immunities to be 
accorded to diplomatic agents and other diplomatic mission personnel. See The Vienna 
Convention on Diplomatic Relations, Apr. 18, 1961, entered into force with respect to the United 
States Dec. 13, 1972, 23 U.S.T. 3227.  Diplomatic agents and members of a diplomatic mission’s 
administrative and technical staff generally enjoy immunity from the criminal jurisdiction of the 
foreign state to which they are accredited.  VCDR Arts. 31(a), 37(2).  
 
 Another limited form of criminal immunity is provided for in the Vienna Convention on 
Consular Relations (VCCR), a multilateral treaty that governs relations between member states 
and consular officials. It sets forth, inter alia, the privileges and immunities to be accorded to 
consular officers and other consular personnel. See The Vienna Convention on Consular 
Relations, Apr. 24, 1963, entered into force with respect to the United States Dec. 24, 1969, 21 
U.S.T. 77.  Consular officers are those members of consular posts who are recognized by both 
the sending and the host country as fully authorized to perform the broad array of formal 
consular functions.  See Department of State Publication 10524 at 6 (2011), available at 
http://www.state.gov/documents/organization/150546.pdf.  Individuals who are notified and 
accepted as consular officers and employees generally enjoy immunity from the criminal 
jurisdiction of the foreign state to which they are notified with respect to acts performed in the 
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motion or suggestion by or on behalf of a defendant.  See 22 U.S.C. § 254d. 

The determination whether a person has diplomatic immunity is a mixed question of fact 

and law.  United States v. Al-Hamdi, 356 F.3d 564, 569 (4th Cir. 2004).  The Fourth Circuit 

applies a “hybrid standard to mixed questions of law and fact, applying to the factual portion of 

each inquiry the same standard applied to questions of pure fact and examining de novo the legal 

conclusions derived from those facts.” Id. (quoting Gilbane Bldg. Co. v. Fed. Reserve Bank of 

Richmond, 80 F.3d 895, 905 (4th Cir.1996)).     

As the Supreme Court explained more than a century ago, however, courts “do not 

assume to sit in judgment upon the decision of the executive in reference to the public character 

of a person claiming to be a foreign minister.”  In re Baiz, 135 U.S. 403, 432 (1890).   Consistent 

with that well-settled approach, the Fourth Circuit has held that the State Department’s 

certification is “conclusive evidence as to the diplomatic status of an individual.”  Al-Hamdi, 356 

F.3d at 573.  Notably, in its leading case on this issue, the Fourth Circuit declined to “review the 

State Department’s factual determination” regarding the information underlying a defendant’s 

assertion of immunity.  Id. at 573.      

ARGUMENT 

The defendant is not entitled to any form of diplomatic or consular immunity in the 

United States, and so the criminal case against him may proceed.  Although the United States 

takes very seriously its obligations to foreign countries and diplomats, defendant’s suggestion 

falls short of any legitimate claim for immunities and privileges.  Significantly, defendant has not 

yet explained the legal basis for his immunity claim.3  The government’s only information about 

                                                                               
exercise of their consular functions.  See VCCR Art. 43(1).    
 
3 Even if the defendant had offered a legal basis for his asserted diplomatic immunity, the Fourth 
Circuit gives “‘substantial deference’ to the State Department’s interpretation of a treaty,” United 
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defendant’s immunity claim is based on the documents attached to his motion to continue trial 

and the motion itself, which does not cite any source of law.  In fact, his motion for a 

continuance merely suggests that “a diplomatic process has been started which might lead to a 

resolution of the situation of Mr. Nsue without the need for a criminal prosecution (perhaps 

through an administrative or civil remedy).”  Deft’s Emergency Motion to Continue Trial Date at 

2 (Dkt.40).  But the United States Department of State has determined that the “defendant does 

not enjoy any form of diplomatic or consular immunity, and that the Department of State is not 

aware of a basis for any other immunity from prosecution in this case.”  See Attachment A 

(Declaration of Chenobia C. Calhoun at ¶ 8).  The State Department has communicated this 

conclusion to the Embassy of Equatorial Guinea.  Id.  As such, it is not clear at this point what 

the defendant hopes to obtain through any “diplomatic process.”   

In any event, the State Department has certified that the defendant is not entitled to any 

form of immunity.  See id. at ¶ 3 (“I certify that defendant is not entitled to any form of 

diplomatic or consular immunity in the United States.”).  That determination, in itself, 

“conclusively” establishes that the defendant is not entitled to immunity.  See Al-Hamdi, 356 

F.3d at 573.  Accordingly, the trial currently scheduled for January 26, 2014, should proceed 

without any further delay.   

The United States respectfully submits, moreover, that the motions hearing scheduled for 

December 18, 2014, is not needed to resolve this issue given the State Department’s certification 

and the Fourth Circuit’s precedent regarding the conclusiveness of that determination.  The 

declarant, Ms. Calhoun, has thoroughly set forth the State Department’s conclusion in the 

attached declaration, and it is not clear that any additional information would be available or 

                                                                               
States v. Al-Hamdi, 356 F.3d at 571 (quoting Abdulaziz v. Metropolitan Dade County, 741 F. 2d 
1328, 1331 (11th Cir. 1984).  
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necessary at a motions hearing.  At a minimum, the defendant should explain why her live 

testimony is necessary before Ms. Calhoun spends additional time and resources to appear at the 

December 18 hearing.  

CONCLUSION 

For the reasons stated above, defendant’s apparent claim of diplomatic immunity should 

be denied.    

 
Respectfully submitted, 

   
Dana J. Boente 

 United States Attorney 
 

By:               /s/                                   . 
      Anna A. Vlasova 

Special Assistant United States Attorney 
Brian D. Harrison 
Special Assistant United States Attorney (LT) 
Chad Golder 
Assistant United States Attorney  

      Eastern District of Virginia  
 Counsel for the United States 
 United States Attorney’s Office 
 2100 Jamieson Avenue 
 Alexandria, Virginia 22314 
 Phone:  (703) 299-3800 
 Fax:  (703) 299-3980 
 Email:  anna.vlasova@usdoj.gov 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on the 11th day of December, 2014, I electronically filed the 

foregoing with the Clerk of Court using the CM/ECF system, which will then send a notification 

of such filing (NEF) to the following:  

Kevin Brehm, Esq. 
Office of the Federal Public Defender 
1650 King Street, Suite 500 
Alexandria, Virginia 22314 
(703) 600-0800 
kevin_brehm@fd.org 
     
 

Respectfully submitted, 
   

Dana J. Boente 
 United States Attorney 

 
By:               /s/                                   . 

      Anna A. Vlasova 
Special Assistant United States Attorney 

      Eastern District of Virginia  
 Counsel for the United States 
 United States Attorney’s Office 
 2100 Jamieson Avenue 
 Alexandria, Virginia 22314 
 Phone:  (703) 299-3800 
 Fax:  (703) 299-3980 
 Email:  anna.vlasova@usdoj.gov 
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