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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Alexandria Division
UNITED STATES OF AMERICA Case No. 1:14-CR-312

Hearing: December 18, 2014
V.

JESUS MONSUY NSUE,

)
)
)
)
) Honorable Leonie M. Brinkema
)
)
Defendant. )

GOVERNMENT’S POSITION ON DEFENDANT’S IMMUNITY CLAIM

The United States of America, by and through undersigned counsel, respectfully submits
this Position on Defendant’s Immunity Claim. The United States Department of State has
determined that the defendant is not entitled to any form of diplomatic or consular immunity.
See Attachment A (Declaration of Chenobia C. Calhoun). Because that determination is
“conclusive evidence as to the diplomatic status of” the defendant, see United States v. Al-
Hamdi, 356 F.3d 564, 573 (4th Cir. 2004), defendant’s immunity claim should be rejected, and
the case should proceed to its scheduled trial date without further delay. The United States
respectfully submits, moreover, that no evidentiary hearing is needed given the State
Department’s written declaration and the Fourth Circuit’s precedent. Id.

FACTUAL BACKGROUND

On August 24, 2014, defendant Jesus Monsuy Nsue arrived at Washington Dulles
International Airport on Air France Flight 28 from Paris, France. He was travelling on a B-1/B-2
visa, and not an A-1 or A-2 diplomatic visa. See Deft’s Emergency Motion to Continue Trial

Date, Exhibits at 2 (Dkt. 40).> During the entry process, United States Customs and Border

! A B-1/B-2 visa is a nonimmigrant visa issued to a person who is traveling for a combination of
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Protection (CBP) selected the defendant for a random referral to the secondary inspection area.
As part of his secondary inspection, the defendant presented the required Customs Declaration
Form 6059B. Among other things, this form asked if the defendant was carrying currency or
monetary instruments over $10,000 in U.S. or foreign currency. The defendant had checked
“no” on the form and signed the declaration. The CBP Officer also verbally asked the defendant
how much currency he brought with him to the United States. Defendant responded that he was
traveling with only $7,000 in U.S. currency.

Pursuant to standard procedure for secondary inspections, the CBP Officer then examined
defendant’s luggage. During this baggage inspection, the CBP Officer discovered six bundles of
currency folded up in newspaper. Three bundles were U.S. currency and three bundles were
Euros. After this money was discovered, the defendant was asked to write down the actual
amount of currency he was carrying. Having now being caught in his lies, the defendant wrote
down that he was traveling with $30,000 in U.S. currency and €86,000 Euros. A subsequent
count by CBP officers revealed $30,000 in U.S. currency and €95,500 Euros (equivalent to
$126,023 in U.S. currency) for a total of approximately $156,023 in U.S. currency.

The CBP secondary inspection officer then referred the defendant for an interview with a
United States Department of Homeland Security Investigations agent. Prior to conducting that
interview, the defendant was informed of his Miranda rights both orally and in writing, and he
waived those rights. During the interview, the defendant admitted that he knowingly attempted

to bring approximately $156,023 into the United States, and that he failed to accurately declare

business and tourism. See United States Department of State, Visitor Visa, available at
http://travel.state.gov/content/visas/english/visit/visitor.ntml. By contrast, diplomats and other
foreign government officials traveling to the United States for official duties on behalf of their
government must obtain A-1 or A-2 visas prior to entering the United States. See United States
Department of State, Visas for Diplomats and Foreign Government Officials, available at
http://travel.state.gov/content/visas/english/other/diplomat-foreign-government-official.html.
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the sum on his customs form at the time of the CBP examination. The defendant also admitted
to knowing the currency reporting requirement, but still failing to declare the currency to CBP or
fill out the requisite government forms. What is more, the defendant admitted that he had
declared money before when he travelled into the United States. Subsequent investigation
confirmed defendant’s admission that he previously complied with the reporting requirements.
Roughly one month before this incident, on July 21, 2014, the defendant declared approximately
$51,000 in U.S. currency during another trip to the United States. And this was not the only time
that the defendant was faced with the reporting requirement and complied: he also had done so
on two other occasions in 2013.

Defendant was charged by criminal complaint on August 26, 2014. On September 25,
2014, a grand jury returned a three count indictment charging the defendant with: (1) Bulk Cash
Smuggling, in violation of Title 31, United States Code, Section 5332; (2) Failure to File a
Required Report of International Transportation of Currency, in violation of Title 31, United
States Code, Section 5324; and (3) False Statements, in violation of Title 18, United States Code,
Section 1001. Defendant pleaded not guilty at his arraignment on October 1, 2014 and a jury
trial was set for November 24, 2014.

On November 19, 2014, defendant filed two emergency motions asking the Court to
continue the trial date by 90 days. As a basis for his requested continuance, defendant claimed
“an immunity privilege” and filed a request from Equatorial Guinea to the U.S. Department of
State to intervene in the criminal prosecution of defendant. Notably, the defendant did not assert
immunity at his initial appearance, arraignment, bond modification hearing, or at any time prior
to filing his continuance motion. Nevertheless, the defendant’s continuance motion indicated

that the government of Equatorial Guinea had informed the United States Department of State
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that “some type of immunity and privileges apply to Mr. Nsue” and officially requested that “the
Department of State intervene and intercede so that Mr. Nsue will not be criminally prosecuted.”
See Deft’s Emergency Motion to Continue Trial Date at 2 (Dkt.40). Given the seriousness of
these assertions, the government acquiesced in defendant’s requested continuance. The
Honorable Gerald Bruce Lee delayed trial until January 26, 2014, and scheduled a hearing for
December 18, 2014 to address defendant’s asserted diplomatic immunity. As of this filing, the
defendant has not formally moved to dismiss the Indictment on the basis of diplomatic immunity
or asked for any relief other than a trial continuance.
LEGAL BACKGROUND

A proceeding or action must be dismissed if it is brought against a person entitled to
diplomatic immunity with respect to such action or proceeding. See 22 U.S.C. 8 254d. In
particular, dismissal is required when a defendant enjoys immunity under the Vienna Convention
on Diplomatic Relations (VCDR), under Title 22 of the United States Code, or under any other

laws extending diplomatic privileges and immunities. 1d.2 Immunity may be established upon

2The VCDR is a multilateral treaty that sets forth, inter alia, the privileges and immunities to be
accorded to diplomatic agents and other diplomatic mission personnel. See The Vienna
Convention on Diplomatic Relations, Apr. 18, 1961, entered into force with respect to the United
States Dec. 13, 1972, 23 U.S.T. 3227. Diplomatic agents and members of a diplomatic mission’s
administrative and technical staff generally enjoy immunity from the criminal jurisdiction of the
foreign state to which they are accredited. VCDR Arts. 31(a), 37(2).

Another limited form of criminal immunity is provided for in the Vienna Convention on
Consular Relations (VCCR), a multilateral treaty that governs relations between member states
and consular officials. It sets forth, inter alia, the privileges and immunities to be accorded to
consular officers and other consular personnel. See The Vienna Convention on Consular
Relations, Apr. 24, 1963, entered into force with respect to the United States Dec. 24, 1969, 21
U.S.T. 77. Consular officers are those members of consular posts who are recognized by both
the sending and the host country as fully authorized to perform the broad array of formal
consular functions. See Department of State Publication 10524 at 6 (2011), available at
http://www.state.gov/documents/organization/150546.pdf.  Individuals who are notified and
accepted as consular officers and employees generally enjoy immunity from the criminal
jurisdiction of the foreign state to which they are notified with respect to acts performed in the

4
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motion or suggestion by or on behalf of a defendant. See 22 U.S.C. § 254d.

The determination whether a person has diplomatic immunity is a mixed question of fact
and law. United States v. Al-Hamdi, 356 F.3d 564, 569 (4th Cir. 2004). The Fourth Circuit
applies a “hybrid standard to mixed questions of law and fact, applying to the factual portion of
each inquiry the same standard applied to questions of pure fact and examining de novo the legal
conclusions derived from those facts.” 1d. (quoting Gilbane Bldg. Co. v. Fed. Reserve Bank of
Richmond, 80 F.3d 895, 905 (4th Cir.1996)).

As the Supreme Court explained more than a century ago, however, courts “do not
assume to sit in judgment upon the decision of the executive in reference to the public character
of a person claiming to be a foreign minister.” In re Baiz, 135 U.S. 403, 432 (1890). Consistent
with that well-settled approach, the Fourth Circuit has held that the State Department’s
certification is “conclusive evidence as to the diplomatic status of an individual.” Al-Hamdi, 356
F.3d at 573. Notably, in its leading case on this issue, the Fourth Circuit declined to “review the
State Department’s factual determination” regarding the information underlying a defendant’s
assertion of immunity. Id. at 573.

ARGUMENT

The defendant is not entitled to any form of diplomatic or consular immunity in the
United States, and so the criminal case against him may proceed. Although the United States
takes very seriously its obligations to foreign countries and diplomats, defendant’s suggestion
falls short of any legitimate claim for immunities and privileges. Significantly, defendant has not

yet explained the legal basis for his immunity claim.®> The government’s only information about

exercise of their consular functions. See VCCR Art. 43(1).

* Even if the defendant had offered a legal basis for his asserted diplomatic immunity, the Fourth
Circuit gives “*substantial deference’ to the State Department’s interpretation of a treaty,” United

5
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defendant’s immunity claim is based on the documents attached to his motion to continue trial
and the motion itself, which does not cite any source of law. In fact, his motion for a
continuance merely suggests that “a diplomatic process has been started which might lead to a
resolution of the situation of Mr. Nsue without the need for a criminal prosecution (perhaps
through an administrative or civil remedy).” Deft’s Emergency Motion to Continue Trial Date at
2 (Dkt.40). But the United States Department of State has determined that the “defendant does
not enjoy any form of diplomatic or consular immunity, and that the Department of State is not
aware of a basis for any other immunity from prosecution in this case.” See Attachment A
(Declaration of Chenobia C. Calhoun at { 8). The State Department has communicated this
conclusion to the Embassy of Equatorial Guinea. Id. As such, it is not clear at this point what
the defendant hopes to obtain through any “diplomatic process.”

In any event, the State Department has certified that the defendant is not entitled to any
form of immunity. See id. at 1 3 (I certify that defendant is not entitled to any form of
diplomatic or consular immunity in the United States.”). That determination, in itself,
“conclusively” establishes that the defendant is not entitled to immunity. See Al-Hamdi, 356
F.3d at 573. Accordingly, the trial currently scheduled for January 26, 2014, should proceed
without any further delay.

The United States respectfully submits, moreover, that the motions hearing scheduled for
December 18, 2014, is not needed to resolve this issue given the State Department’s certification
and the Fourth Circuit’s precedent regarding the conclusiveness of that determination. The
declarant, Ms. Calhoun, has thoroughly set forth the State Department’s conclusion in the

attached declaration, and it is not clear that any additional information would be available or

States v. Al-Hamdi, 356 F.3d at 571 (quoting Abdulaziz v. Metropolitan Dade County, 741 F. 2d
1328, 1331 (11th Cir. 1984).
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necessary at a motions hearing. At a minimum, the defendant should explain why her live
testimony is necessary before Ms. Calhoun spends additional time and resources to appear at the
December 18 hearing.
CONCLUSION
For the reasons stated above, defendant’s apparent claim of diplomatic immunity should

be denied.

Respectfully submitted,

Dana J. Boente
United States Attorney

By: Is]
Anna A. Vlasova
Special Assistant United States Attorney
Brian D. Harrison
Special Assistant United States Attorney (LT)
Chad Golder
Assistant United States Attorney
Eastern District of Virginia
Counsel for the United States
United States Attorney’s Office
2100 Jamieson Avenue
Alexandria, Virginia 22314
Phone: (703) 299-3800
Fax: (703) 299-3980
Email: anna.vlasova@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 11th day of December, 2014, | electronically filed the
foregoing with the Clerk of Court using the CM/ECF system, which will then send a notification
of such filing (NEF) to the following:

Kevin Brehm, Esq.

Office of the Federal Public Defender
1650 King Street, Suite 500
Alexandria, Virginia 22314

(703) 600-0800

kevin_brehm@fd.org

Respectfully submitted,

Dana J. Boente
United States Attorney

By: /sl
Anna A. Vlasova
Special Assistant United States Attorney
Eastern District of Virginia
Counsel for the United States
United States Attorney’s Office
2100 Jamieson Avenue
Alexandria, Virginia 22314
Phone: (703) 299-3800
Fax: (703) 299-3980
Email: anna.vlasova@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT FOR THE

' EASTERN DISTRICT OF VIRGINIA

Alexandria Division
UNITED STATES OF AMERICA ) Criminal No. 1:14-cr-312
v. ; Hearing Date: December 18, 2014
JESUS MONSUY NSUE, % The Honorable Leonie M. Brinkema
Defendant. )

DECLARATION OF CHENOBIA CALHOUN

I, Chenobia C. Calhoun, hereby state in accordance with the provisions of Title 28 of the
United States Code, Section 1746:

1. Tam.a Senior Protocol Officerin the Diplomatic Affairs Division of the Office of the
Chief of Protocol of the United States Department of State. The facts contained herein are based
on my personal knowledge, as well as information available to me in the course of my duties.

2. The Office of the Chief of Protocol is responsible for acciediting diplomatic and consular
staff posted at bilateral diplomatic missions and consular posts in the United States, as well as
representatives to, and staffs of, international organizations in the United States (except for
missions to the Unite’diNations and United Nations officials and employees). I have held the
position of Senior Protocol Officer for'1$ years. My duties include handling individual criminal

 inciderits involving individuals entitled to diplomatic or consular immunity in the United States;
engaging with the foreign diplomatic arid consular community on sensitive matters involving
their governments and members of their missions; representing the U.S. Department of State at
law enforceﬁ:ent training classes vrela;ced to the subject of diplomatic and consular immunity; and

drafting diplomatic correspondence, as well as letters, talking points and briefing papers for
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senior-level Department officials concerning diplomatic issues. I have worked in the Office of
the Chief of Protocol for a total of 30 years, first as a Protocol Assistant, then as Protocol
Specialist, then as Protocol Officer, .and then, since November 1998, as Senior Protocol Officer.
As a Senior Protocol Officer, I am authorized (subject to my supervisors in the Office of the
Chief of Protocol and in consultation with the Office of the Legal Adviser) to certify on behalf of
the State Department whether or not an individual enj oys:diplomatic or consular immunity in the
United States.

3. Ifirst became aware of this case against J esus Monsuy Nsue on November 18, 2014,
when a colleague in the Office:of the Chief of Protocol for_warde;d to me a .pdf of a note verbale
(a form of diplomatic correspondence) from the Embassy of the Republic of Equatorial Guinea
concerning defendant. On November 19, 2014; I was asked by a representative of the United
States Attorney’s Office whether or not defendant Jesus Monsuy Nsue is immune from
prosecution. In order to determine whether defendant has: dipl‘omafic or consular status in the
United States, T checked defendant’s name in TOMIS, which stands for “The Office of Foreign
Missions Information Systems."” TOMIS is the database that Protocol and other components of
the State Department use to track individuals who are accredited to the United States as
diplomatic agents or consular officers, a:id-‘em‘ployee‘s of embassies, consulates, and missions to
the United Nations or other international organizations. I lb‘okedbup defendant both by name and
date of birth (April 24, 1964), but he did not appear in the database. I then drafted a letter, which
was signed by my supervisor, Gladys Boluda, Assistant Chief of Protocol, stating in part that:

A teview of the official records.of the Department of -State,. Office of the Chief of
Protocol, fail to indicate that Jesus Monsuy Nsue has-ever been notified to, or
accepted by, the United States Government as a diplomatic or consular officer,
agent, employee of an embassy, consulate, or miission to the United Nations or

other international:organization. Therefore, the Department of State is not aware
that Mr. Monsuy Nsue is entitled to any form of diplomatic or consular immunity

D
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in the:United States.
The letter is dated November 19, 2014, and I understand that it has been filed in this case. 1
stand by this staterment. In addition, I checked TOMIS again on December. 11, 2014, and that
staternent is still accurate. Accordingly, I certify that defendant is not _eﬂtiﬂeé to any form of
diplomatic or consular immunity in the United States.

4. 1am aware that defendant has suggested that he is immune from prosecution in this case
‘because he isa Member of Parliament in Equatorial Guinea and because he was issued a
diplomiatic passport. Status as a Member of Parliament does not confer diplomatic or consular
immunity. Nor is possession of a diplomatic passport sufficient to confer immunity. The
requirements for accreditation of diplomatic pét’so‘nnel were announced in a May 1, 1985,
circular diplomatic note, which is still in effect and is attached hereto. Thecriteria for
accreditation as a “diplomat agent” — the term used by the Vienna Convention on Diplomatic
Relations (VCDR) to: deﬁcribe individuals who enjoy full diplomatic immunity; including
criminal immunity — are that a person must (1) possess a valid dfplomatic passport; (2) possess a
recognized diplor’naﬁc title; (3) hold an A-1 non~iﬂﬁnigrant visa; (4) be over 21 years of age; (5)
generally reside in the Washington, D.C. area; and (6) devote official activities to diplomatic
functions on an-eséenﬁally full-time basis. Although defendant meetstwo o:f these criteria, as he
held a diplomatic passport and is over 21 years old, he did not have a diplomatic title or'hold an.
A-1 visa (according to the copy of his passport he filed in this case, he was traveling on a B1/B2
business/tourist visa); he did not reside in the Washington, D.C. area; and he does not appear to
bea full-time diplomat. Likewise, the criteria for accreditation of members of the administrative
and technical staff of the mission (“A & T staff”), who-also enjoy criminal immunity under the

VCDR, are that they possess an A-2 or A-3 visa, perform duties with the mission full-time, and

3
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reside in the Wa'shington-,- D.C. area. Again, defendant does not meet these criteria.

S. Moreover, even if defendant did meet all of the criteria to be a dip.Io‘frxatié agent ora
memmber of the A & T staff, the Government of Equatorial Guinea did not notify the Office of
Protocol that defendant was a diplomatic agent or a member of the A & T staff, and the
Department of State did not have an opportunity to accept or reject him as such. As stated in the
1985 circular diplomatic note, accreditation: of a diplomat is solely at the discretion of the United
States. |

6. Consular officers and employees enjoy limited criminal immunity inder the Vienna
Convention on Consular Relations '(VCCR). The criteria for accreditation as a consular officer
are set forth in the attached November 5, 1986 circular note, which is still in effect. Once again,
defendant does not meet the criteria to bé‘-a consular officer in the United States (for example, he
does not have a an A-1 non-immigrant visa), and in any event the Government of Equatorial
Guinea did not notify the Office of the Chief'of Protocol that it had accredited defendant.as a
consular officer or employee, and the Depaitment of State did niot have an opporﬁmity‘ to accept
or reject him as such.

7. 1understand that defendant has indicated that,hé'h_as immunity as a Vice Consul, and in
support thereof he filed with this court a copy of his passport, which indicates that he is'a Vice
Consul fo the Republic of Benin. ‘Such status would likely provide a limited form of criminal
jmmunity under the VCCR in the Republic of Benin, but it would not confer any immﬁnity‘in the
United States.

8. Although the Department of State generally does not coniment on diplomatic
correspondence, I am aware that the defendant has filed with this court copies of ‘dipl’oméﬁc

correspondence from the Embassy of Equatorial Guinea asserting immunity on defendant’s

4
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behalf. The Departmeiit of State has responded to the Embassy of Equatorial Guinea that
defendant does not-enjoy any form of diplomati¢ or consular immunity, and that the Department
of State is not awate of a basis for any other immunity from: ‘pro's’eéuﬁon in this case.

I declare under penalty of perjury that the foregoing is true and corregk,

-

ChenobiaCélhyU

Date: December 11,2014
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May 1, 1985 Circular Diplomatic Note
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re

5/1/85 Accreditation of Diplomatic
Personnel

N
’

The Secretary of Sﬁate presents his compliments to Their
Excellencies and péssieurs and Mesdames the Chiefs of Miscsion anc
has the honor tgfrefer to the accreéitatioﬁ of foreign ciplonetic
personnel assigﬁed to the United States, and to the registratiorn
of nondiplomatic staff members'employed by diplomatic missionsg,
The Departmentlof State has observed that it is necessary &nd
useful perioéiqé&ly to reiterate and clarify.the standards for
accreditation &nd hereiﬁ restates and_expanés the criteria set

forth in its notes dated December 12, 1274, and June 17, 1%77.

. The Secretary of State wishes to remind the Chiefs of Kission

that the accreditation of diplomats ané the registration of staff

members employed by diplomatic missions is solely within the

discretion of the Department of State, subject to the criteris

set forth below. Recuests fo; exceppions to the general
guidelines will be considered infreguently and only in
extenuasting circumstances. Such reguests must be forwarded in
the ferm of 2 Giplomatic note to the Department and must set
forth in deteil the exact nature of the eXception reguestec,
justification for such exception, the duretion thereof, znd
possible ezlternative courses of action.

So\that the accreditation policy of the United States
Government mey be uniformly & matter of record for all missions,

the criterie governing accreditation are set forth as follows:




-

Case 1:14-cr-00312-LMB Document 53-1 Filed 12/11/14 Page 9 of 17 PagelD# 272
*LIFPLOMARTIC AGENTE®

TG be recognzzed‘as & "Ciploretic ezent’, ernc irocrler <
retzin SuCh stetus, & person musti: (1) pusseéss & vellc éxplona:;:
passport if giplomatic pacssports &re igsved by his government cr,
if diplomatic passports are not jssued, present a Ciplometic note
from the mission formali; reéresenting the intention of the sencing
government to assig% to him diplomatic duties; (2) possect &
recpgniéed diplom;tic title; (3) be & holder of an k-1 nonimmigrert
visa; (4) be ové; 21 years of age: (5) with the exception of
certain designated senior financial, economic, and comnercizl
positians in Ney Yyork City or certain other positions expressly
agreed to by theAerartment, reside in the Weshington, D.C. &aree.
(the Dpistrict of Eblumbia, Kontgomery, Prince Georyes, Cherles,
Frederick, &nd Ca;vertibounties in Mar}land; Arlington, Fairfax,
Loudoun, Prince William ;nd stafford Counties, and the cities of
‘Klexandria and Falls Church in Virginia); and (6) devote official

activities to diplomatic functions on an essentialiy full-time

basis.

MEMBERS OF THE ADMINISTRATIVE AND TECHRICAL ARD ESERVICE

STAFFS OF THE MISSIOR; SERVANTS

To be recognized as such and to retain such status, a person

must: (1) possess an ‘A-2 or A-3 visa; (2) perform duties with the
diplomatic mission full-time; zndé (3) reside in the Washingtor,
D.C. area.

~

* % * % %
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N : For "c¢iplonatic agents®, the orly exceptiorn tc the TESUIIETEDY
to resi1cée in the Weshingron, D.C. eree, 1€ residerce irn thre
Kew Yeork City a}ea, which is péznisszble only upon the expreces
agreement of the Department thet such persons may be essichiec te
perforn specific functions in Kew York City. Eowever, no cguch
exception exists for 'mgﬁbers of the administrative and technicel
staff"®. Accoro1ngly, persons employeé by the sending State in
support of 'd1plomat1c agents® reciding outside the Washingion,
p.C., area have po clzim to the privileges and immunities provicec
in the Vienna Canention on Diplomatic Relations. They have only
such privileges and immunities as expressly agreed upon by the
Un1ted States and the sending State of the “diplomatic agent®

The Departmeﬁt re1terates the emphasis placed on the

'pérformance of tradithnal and accepted diplomatic functions by
recognized foreign diplomatic personnel zssigned to the United
states. accordingly, the Department will not consider for
accredltatlon any person who, durlng assignment in the United
states, is, or will be, a student or trainee at any college,
university, vocational school,.military institution, or private or
governnentgl foundation, or who is engaged in &any pursuit

inconsistent with regular and accepted diplomatic functions.

In the past some governments have selected officiels for

assignment to the United States who, following arrivel and
subseguent recognition as diplomats by the Department of State,
hzve entered upon intergovernmentzl military trazining courses or
have been assigned for training at private research institutions.
This practice also.is unacceptable. Each mission is reguired to
notify the Department promptly whenever'any of iss personnel
terminate diplomatic duties to engage in nondiplomatic pursuits

and should return immediately all diplomatic credentials issued to

such persons
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N o Occacgionelly the Depariment lesrre of persone Whe, &.lhCogh
accrecitec as Ciplomstic sgente, &re€ perforranc cuties
principelly, if not solely, uncer contract, et CI Ly &pptil

with international organizations headgQuartereé 1nh weshingior,

(3]

Although the Vienna Convention on Diplomatic kelations (krticle &

-~
.

paragraph 3) states thag;meméers of the diplomatic staffs of
missions also may act ;5 representatives to interhational
organizaéions, thngonvention provides no baSis for themn to serve
on the staffs offinternational orgaqdz;tions. The Departrnent of
State views'sucﬁ service as inﬁompatible with the functions of &
diplomat, whose principal concern must be to assist in the conduct
of bilaterai relations between the sending State and the United
States. Accoréiqgly, the Department will réquire the return cf
all diplomatic credentigls issued to any such individual ané will
delete his name from the Diplomatic List. A person Who is duly
accredited to the staff of an ipternational organization will have
dnly éuch privileges and immunities as are providged by U.Ss. law or
by international agreement to the staff of the internationzl
organization concerned.

Finally, the Department reﬁinds missions that privileges andg
immunities are not extended in the United States to persons
assigned to temporary duty at a mission for a brief period of
time. Missions are advised that it is }écommendéd that such
temporary.visitors be notified to the Depértment of State
nonetheless because, as "official guests”, they are entitled to
certasin protections under U.S5. domestic law.

Depeartment of étate,

Weshington, May 1, 1985
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November 5, w% Circular Note
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The Sec#etary of State preeentsAhis‘comﬁliments to
Their Excelleneies and Messieurs and Mesdames the Chiefs
of Mission and refers to the circular diplometic notes
whlch the Department of State 1ssued on July ‘13, 1971,
and February 27, 1985, regardlng recognltlon of consular

" officers and openlng and maintaining consqlan posts.

.fn the interest of simplifying and expeéiting the
procedure for consular recognition, beginning with fequests
dated December 1, ‘1986, the United Stetes Gevernment no
longer will reqﬁire the exchange of diplomaticvnotes.
Thereafter, submissions by the embassiee 6f Ferms DS—$94
Qill be ccnsidered formai notification of thefappoihtment
of<eareer consular officers. The procedures described
below should be fellowed in reqﬁesting recognition of

consular officers.

CAREER CONSULAR OFFICERS

Two copies of Form DS—~394, Notification of Foreign
Government-Related Employment status,.duly compleﬁed,
sxgned and stamped w1th the Embassy's seal, should be
submitted to the Office of Protocol for each request for
recognition. In response, the Department will issue a
letter advising whether a candidate has been recognized.

The date of the acceptance letter will be the effective

date of official recognition.
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‘ Incomplete Forms DS-394 will be returned to the
Missions for correction.'

The Departméntvalso wishes to take this opportunity to
set'fortﬁ £he general pblicy of the United States Government
regarding consular recognition so that it méy be uniformly
a matter of record.

~In order to be eligible’ for recognitién as a career
consular officer, an individual must:

{1) possess a consular title recogﬁized by.the

United Stétes vaernment, i.é., Consul General,
Depuéy Consul General, Consul, Deputy Consul,

Vice Consul, or Consplar Agent;

{(2) be the holder of an A-1 non-immigrant visa;
"(3) devote his or her official activities to

consular duties on an essentially full-time

basis;

(4)'no£ engage in any professional or commercial
activity in the receiving State for personal
profit; '

(5) reside in the area where recognition is

3

requested; 3
(6) be over'zi years of age;
(7) be a national of the sending State; and

- (8) perform consular duties at a location approved

by the Department of State.
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HONORARY CONSULAR OFFICERS

In connectlon with requests for recognltlon for
honorary consular offlcers, a letter describing the duties
which the proposed honorary consular offlcer would perform
and whether these duties would be perfp:medvqn a full-time
or'bart~time basis should bé submitted to the Department
in place of a diplomatic note. If it is the desire of the
sendlng government to appoint an honorary consular offlcer
to a career consular post, the letter should set forth the
guidelines or standards followed by the Government in

making this determination.

- Two copies of Form DS-394, Notification of Foreign : ;

Government-Related Employment Status, duly compléted,

signed and stamped with the Embassy's seal, should be
" .submittgd to the_Office oﬁ Protocol with the accompénying

letter. 1In response, the Department will issueva 1etterl
advising whethér a canéidate has been reéogniéed. The
date of the acceptance ietter will be the effective date
of official recognition. '

In 6rder't6 be eligiblé fof recognition as an
honorary consular offiéer, an individual must:

(i) possess a consular title recognized by the

United States Government ; ‘
(2) be a citizen or legal permanent resident of

‘the United States;




)

(4)

(5)

(6)

The

(1)

(2)

(3)

not hold an office of profit or trust with the

United States Goverﬁment or a position with a

state, county or other municipality of the

- United States which is considered by such

municipality tovbe incompatible with the
duties of a foreign consular officer;

if he or she holds a commission as a Reserve
Officer in any branch of the United States
Arﬁeﬂ Forceé, ébtain permission frqm the
Secrétary of the Department concerned;
reéide in thé area where recognition is
requested; apd' v

be over 21 years of age.

Department also should be notified by letter of:
the proposed‘establiéhment of a consular.post, its
justi{}cation, classification, and consular
juriédiction;

proposed subsequentuci;nges,in the seat of a’
consular pést, its classification or its'consular
jurisdictioh; énd ' .

promotions of consular officers in.the'Uniied

States.
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Consular officéfs cannot be recognized until the
sending State has formélly establighEG a consular office
‘in accordance with the procedure se£ forth in Ehe
referenced note of'February‘27, 1985f Cohéulaf‘éctivities
may‘kot be perfofmed before recogﬁition has been granted
Ey the Ofﬁice’of'Protocol, Department of State.
" The Department should be notified without delay on
Form D87394A; prepareﬁ_in duplicate; of all términations
of assignments of éonsular personnel. Cbnsular
identification cards i§§ued by the Department of State

should be returned with Forms DS-394A to the Office of

Protocol. Sales tax exemption cards, automobile license

plates énd vehicle registrations should be returned to the

office of Foreign Missions.

pepartment of Sstate, .

_ Washington, November 5, 1986.
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