IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Richmond Division
UNITED STATES OF AMERICA
Criminal No. 3:14CR140 (HEH)

V.

IREK ILGIZ HAMIDULLIN,

N N N N N N N

Defendant.

GOVERNMENT’S RESPONSE TO
DEFENDANT’S MOTION TO DISMISS INDICTMENT

The United States of America, by and through Dana J. Boente, United States Attorney for the
Eastern District of Virginia, and the undersigned counsel, respectfully responds to Defendant’s Motion
to Dismiss the Indictment as follows:

INTRODUCTION

This case relates to Defendant Irek 1lgiz Hamidullin’s role in orchestrating the November 29,
2009, attack on the Afghan Border Police (ABP) compound known as Camp Leyza. The defendant
claims he planned and led the attack in affiliation with the Taliban — a rogue band of insurgents that
lacked any government affiliation, distinctive uniform, or insignia to identify them as an armed force of
a State. By the conclusion of the attack, ABP and United States forces had completely destroyed the
insurgent forces with no coalition casualties. The defendant was captured on the following morning and
has remained in the United States custody since that time.

Hamidullin is presently charged in a 15-count Second Superseding Indictment with various
offenses committed in connection with the November 29, 2009, attacks on Camp Leyza. In the present
motion, the defendant claims that he was affiliated with the Taliban at the time of the attack, entitling

him to lawful combatant immunity shielding him from prosecution under the domestic laws of the



United States. Since 2001, however, the Taliban has not been the de facto government of Afghanistan
and has executed several attacks against the legitimate Afghan government and coalition forces. As
explained below, the law of armed conflict does not recognize lawful combatant immunity for members
of the Taliban or the defendant. This reality, in turn, undermines all of the defendant’s arguments.

BACKGROUND

Hamidullin is a 55-year old Russian national who led a group of insurgents during a November
29, 2009, attack on an ABP compound known as Camp Leyza. The defendant, relying on his prior
experience with the Russian military, planned the operation. When the dust settled after the attack,
several insurgents had been killed. Coalition forces engaged Hamidullin on the morning after the attack
and captured him after a brief firefight.

In early 2010, FBI Special Agents interviewed Hamidullin on a number of occasions over a
three-week period. Each session was videotaped and the investigators carefully conducted the
interviews to assure the defendant’s voluntary cooperation and to protect the integrity of the evidence.
The agents provided the defendant with Miranda warnings,* which he acknowledged and waived before
each session. During those interviews, the defendant provided extensive information about his
background, affiliation with the Taliban and other insurgent groups, the planning for the November 29,
2009, attack at the heart of this case, and the events occurring during that attack.

A The November 29, 2009, Attack on Camp Leyza.

Hamidullin planned and led the November 29, 2009, attack on Camp Leyza, an ABP compound
in Tani District, Khowst Province, Afghanistan. Although U.S. forces were not present in this camp at
the time of the attack, the Afghan personnel at the location were trained by and worked with the United

States military and its allies in the International Security Assistance Force (ISAF). During that time

! Miranda v. Arizona, 384 U.S. 436, 444-45 (1966).
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period, ISAF forces were working to neutralize insurgent groups operating in the area, including the
remnants of the Taliban forces and others who were part of the Haqgani Network.?

In working with the Taliban and Haggani Network, Hamidullin was offered the opportunity to
lead a group of insurgents for an attack on one of six possible targets. The defendant chose Camp Leyza
due to its close proximity to the Pakistan border, which provided an escape route for him and his men
after the attack. In preparation, Hamidullin trained the insurgents under his command and gathered
heavy-duty weaponry for the attack, including AK- or Kalashnikov-style assault rifles, hand grenades, a
DsHK anti-aircraft machine gun, an 82 millimeter recoilless rifle, a BM1 portable rocket, rocket-
propelled grenades (RPGs), and other weapons. The defendant expected U.S. military helicopters to
respond to the assault. Therefore, his operations plans included arranging personnel and weaponry to
allow for a deadly assault on responding U.S. aircraft by using heavy machine guns, recoilless rifles, and
RPGs.

During the evening hours of November 28, 2009, three different insurgent groups of marauders
positioned themselves around Camp Leyza. Hamidullin coordinated the attack from a location near the
three groups, and directed the order and timing of the personnel and weapons used in the attack. None
of the marauding forces, including the defendant, wore any uniform or distinctive emblem to identify the
group as part of a State’s armed force.

At some point around midnight on November 29, 2009, the insurgents attacked the camp. As
anticipated, the U.S. military immediately responded to the attack by sending two Apache helicopters
from another base located in the Khowst Province. When the U.S. aircraft arrived, Hamidullin directed

two groups of his insurgents to respond with anti-aircraft fire. One group’s machine gun failed to fire.

2 The Haggani Network is a Taliban-affiliated group of militants that operates out of Pakistan and

spearheaded insurgent activity in Afghanistan. It has been designated as a Foreign Terrorist
Organization under section 219 of the Immigration and Nationality Act since September 19, 2012.
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When Hamidullin ordered the second group to fire its weapon, it too malfunctioned. Soon thereafter,
the allied forces squelched the attack and killed a number of insurgents. There were no ABP or U.S.
casualties in responding to the attack.

The next morning, combined U.S. and Afghan forces began a battle damage assessment of the
area. Coalition forces observed a pack donkey on a hill that appeared to have been used to bring in
weaponry for the attack. Shortly thereafter, the coalition forces encountered Hamidullin, who was
armed with an AK-47 assault rifle and hand grenades. Around 6:45 a.m., the defendant fired shots at the
combined allied force and was injured by returned fire, receiving bullet wounds to his hip and lower leg.
Shortly thereafter, U.S. forces captured the defendant following his surrender.

B. Hamidullin’s Statements to FBI Agents Regarding His Background and Role in the Attack.

Following his capture, Hamidullin was detained at a U.S. facility in Afghanistan. After his
transfer to another facility, the defendant was interviewed for law enforcement purposes by a “clean
team” of FBI agents who were not privy to any prior un-Mirandized statements. The interviews
occurred over a three-week period in March and April 2010. Before each of the “clean team”
interviews, Hamidullin waived his Miranda rights and agreed to speak to agents. All of those interviews
were video recorded.

1. The defendant’s background leading up to 2009.

Hamidullin told investigators that he was born in 1959 and joined the Soviet army in 1974.

From 1976 to 1980, he was a student at the advanced tank commanders’ school. He was then stationed

on a military base near Leningrad (St. Petersburg) until 1984. He left the Soviet military and, from 1990
to 1995, founded and ran in succession two companies that refurbished machine parts. In 1996 or 1997,
the defendant discovered Islam and soon began what he described as a “movement,” converting first his

family and then others in the region, sending them to fight jihad. Over the next three years, the



defendant participated in a number of rebel operations within Russia, Afghanistan, and other countries in
the area.

The defendant was arrested by Russian government officials on multiple occasions and was
placed under house arrest in Russia in 1999 and 2004. Following his 2004 arrest, Hamidullin was
deported to the UAE and then claims he was sponsored into Yemen by Sheikh Zindani. In 2005, the
defendant returned to fight in Afghanistan via Iran, and was later arrested in Pakistan that same year. He
was detained in Pakistan until 2008, at which point he again returned to fighting in Afghanistan before
his final capture in November 20009.

2. The defendant’s role in orchestrating the attack on Camp Leyza.

Hamidullin admitted that he planned the attack on Camp Leyza for two months at the behest of
Sirajuddin Haggani, a senior leader of the Haggani Network, and in cooperation with the Taliban. The
defendant selected Camp Leyza from a list of possible targets. The defendant and others performed
reconnaissance missions to Camp Leyza in order to formulate an attack plan. He brought this plan back
to Pakistan and briefed others, who agreed with the proposal after suggesting minor changes. The
defendant then facilitated the supply of weapons for the attack force. He admitted that he procured two
of the heavy weapons, which were purchased on credit, and recited their cost.

The defendant admitted to knowing that the United States was the only nation operating
helicopters in the area, which he expected would come from the camp he had declined to attack. Indeed,
he planned a response to U.S. helicopters if and when they arrived to support the camp. To this end, he
procured a DShK and another heavy machine gun and placed them on the right and left flanks to engage
any aircraft. He briefed the other fighters that they could expect U.S. helicopters to arrive within 20

minutes of the attack.



During the attack, Hamidullin positioned himself on a hilltop, with the attack force arrayed
before him in three elements — center, right flank, and left flank. Once the attack began, the defendant’s
plan began to unravel when a “U.S. spyplane” arrived overhead. Hamidullin warned the flanking forces
that U.S. helicopters would be on the way. However, when the aircraft arrived, the two heavy machine
guns malfunctioned and the force was left defenseless. The defendant ordered the fighters to abandon
the attack and regroup at a pre-determined rally point.

According to the defendant, he brought his group of fighters into the operation, as did other
commanders. He refused to state who selected him to command his group in the first place. Although
he described planning and resourcing the operation, providing guidance on U.S. response times, issuing
tactical instructions during the operation, and being the one to order a retreat, Hamidullin maintained
that he was not the overall leader of the force. Instead, he referred to himself as a mere “coordinator.”

3. The defendant’s connection to terrorist groups and individuals.

During his interviews, Hamidullin acknowledged leading a group of fighters made up of
members from different insurgent groups during the November 2009 attack. Part of the insurgent force
was made up of the defendant’s “Bulghar Jama’at” — his own group of fighters. The defendant also
consistently professed allegiance to the Taliban, proclaiming Taliban leader Mullah Omar as his “emir.”
The Taliban had provided for his group of fighters in the past, and Hamidullin described them as
supporting his “movement.” He also acknowledged his operational relationship with the Haqgani
Network in executing the attack on Camp Leyza.

Hamidullin also referenced a handful of other, lesser-known groups during his interviews. The
defendant stated that he received support for his “Bulghar Jama’at” (referring to the group of insurgents
he led during the November 2009 attack) from “a number” of Pakistani groups in his 2005 and 2007

jihads, including “4 or 5 Kashmiri groups.” In addition, he named two groups that provided him with



support and allowed him to stay at their “centers”: a Tajik group called the “Naharah Uprising,” and the
“Uzbek Islamic Movement,” which may be the designated organization “IMU” that imprisoned the
defendant in 2000.

RESPONSE

In his Motion to Dismiss, Hamidullin claims immunity from federal criminal prosecution
through a number of arguments all centering on his claim that he qualified as a “lawful combatant”
under the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T.
3316, 75 U.N.T.S. 135, 1956 WL 54809 (U.S. Treaty 1956) (“GPW”), and related common law
principles. In a similar vein, the defendant’s reliance on requirements of “unlawful”” conduct in the
charging statutes (Defendant’s Motion to Dismiss, at 6-9) boils down to the same exact argument — if
this Court determines that he was a lawful enemy combatant, he cannot be prosecuted for violations of
federal criminal law. All of these arguments fail. Hamidullin and his cohorts had no legitimate
authority for their attack, and neither international nor U.S. law cloaks them with any kind of combatant
privilege or immunity.

The United States’ response to the defendant’s arguments is divided into three sections. First,
the continued conflict against the Taliban in Afghanistan is not an international armed conflict under
Acrticle 2 of the GPW, meaning that the combatant immunity provisions of the GPW do not apply to the
Taliban. Moreover, even if that were not the case, Hamidullin’s bid for “lawful combatant” status
would fail as members of the Taliban and Taliban-affiliated groups do not qualify for prisoner-of-war
protections under Article 4 of the GPW. Second, the defendant’s claim for immunity under a public
authority defense fails because Hamidullin’s attack was not authorized by a recognized government or

military organization. Finally, the defendant’s argument that the criminal statutes have no application in



this case is utterly wrong given the plain terms of the statutes and his failure to qualify for lawful
combatant immunity.

A. The Defendant Is Not a Lawful Combatant Entitled to Immunity From Criminal
Prosecution Under International Law.

Lawful combatant immunity is a doctrine reflected in the customary international law of war. It
“forbids prosecution of soldiers for their lawful belligerent acts committed during the course of armed
conflicts against legitimate military targets.” United States v. Lindh, 212 F. Supp. 2d 541, 553 (E.D. Va.
2002); see also Ex Parte Quirin, 317 U.S. 1, 30-31 (1942). Belligerent acts committed by lawful
combatants in an armed conflict generally “may be punished as crimes under a belligerent’s municipal
law only to the extent that they violate international humanitarian law or are unrelated to the armed
conflict.” Lindh, 212 F. Supp. 2d at 553.

The concept of lawful combatant immunity has a long history preceding GPW and is grounded
in common law principles, early international conventions, statutes, and treatises. See Instructions for
the Government of the Armies of the United States in the Field, Headquarters, United States Army, Gen.
Order No. 100 (Apr. 24, 1863), reprinted in The Laws of Armed Conflicts 3 (3d ed. 1988) (“So soon as a
man is armed by a sovereign government and takes the soldier’s oath of fidelity, he is a belligerent; his
killing, wounding, or other warlike acts are not individual crimes or offenses.”); Col. William Winthrop,
Military Law and Precedents, at 791 (2d ed. 1920) (“[T]he status of war justifies no violence against a
prisoner of war as such, and subject him to no penal consequence of the mere fact that he is an enemy.”);
Hague Convention Respecting the Laws and Customs of War on Land (*“Hague Convention™), Oct. 18,
1907, 36 Stat. 2277, T.S. No. 539; ® Brussels Declaration of 1874, Article I1X, July 27, 1874, reprinted in

The Laws of Armed Conflicts 25 (3d ed. 1988); Manuel of Military Law 240 (British War Office 1914).

3 The United States is a party to the Hague Convention.
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As noted by one court, the combatant immunity doctrine is reflected in the provisions of the
GPW. See Lindh, 212 F. Supp. 2d at 553. The United States is a party to the GPW and it therefore has
the force of law in this case under the Supremacy Clause. See U.S. Const. art. VI, 8 2 (“This
Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties
made, or which shall be made under the authority of the United States, shall be the supreme law of the
land. . ..”). The GPW sets forth certain principles with respect to the prosecution of persons entitled to
prisoner-of-war status under the GPW:

e Atrticle 87: “Prisoners of war may not be sentenced by the military authorities and courts
of the Detaining Power to any penalties except those provided for in respect of members
of the armed forces of the said Power who have committed the same acts.”

e Article 99: “No prisoner of war may be tried or sentenced for an act which is not
forbidden by the law of the Detaining Power or by international law, in force at the time
the said act was committed.”

GPW, arts. 87 and 99. Taken together, these Articles “make clear that a [lawful] belligerent in a war
cannot prosecute the soldiers of its foes for the soldiers’ lawful acts of war.” Lindh, 212 F. Supp. 2d at
553.

Although immunity based on lawful combatant status may be available as an affirmative defense
to criminal prosecution in appropriate circumstances, this defense is not available to a defendant just

because he believes that he has justly taken up arms in a conflict.* Lindh, 212 F. Supp. 2d at 554.

4 To the extent Hamidullin contends that the GPW, of its own force, provides a defense to the

charges (as opposed to his reliance on a common law defense that incorporates the Geneva Convention
standards for lawful participation in armed conflict), such a contention would lack merit. The GPW
does not afford individual defendants judicially enforceable rights or legal defenses. See Johnson v.
Eisentrager, 339 U.S. 763, 789 n.14 (1950) (concluding that the predecessor to the current GPW—the
Third Geneva Convention of 1929—conferred rights on alien enemies that could be vindicated “only
through protests and intervention of protecting powers,” not through the courts); see also Medellin v.
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Rather, this defense is available only to a defendant who can establish that he is a “lawful combatant”
against the United States under the requisite criteria established in international law that is binding upon
the United States — that is, “members of a regular or irregular armed force who fight on behalf of a
state and comply with the requirements for lawful combatants.” Id. at 554 (emphasis added); see
also Ex Parte Quirin, 317 U.S. 1, 30-31 (1942) (“Lawful combatants are subject to capture and
detention as prisoners of war by opposing military forces. Unlawful combatants are likewise subject to
capture and detention, but in addition they are subject to trial and punishment by military tribunals for
acts which render their belligerency unlawful.”); United States v. Khadr, 717 F.Supp.2d 1215, 1222
(USCMCR 2007) (“Unlawful combatants . . . are not entitled to ‘combatant immunity’ nor any of the
protections generally afforded lawful combatants who become POWSs. Unlawful combatants remain
civilians and may properly be captured, detained by opposing military forces, and treated as criminals
under the domestic law of the capturing nation for any and all unlawful combat actions.”). Moreover,
the burden of establishing the application of the combatant immunity defense is upon the defendant. See
Lindh, 212 F. Supp. 2d at 553 (holding “it is Lindh who bears the burden of establishing the affirmative
defense that he is entitled to lawful combatant immunity” by showing that “the Taliban satisfied the four
criteria required for lawful combatant status outlined by the [Geneva Conventions].”).

Here, Hamidullin argues that he fought as a member of the Taliban and is entitled to combatant

immunity. That protection is unavailable for, at least, two reasons.” First, under GPW Article 2, the

Texas, 552 U.S. 491, 506 n.3 (2008) (“background presumption is that international agreements, even
those directly benefiting private persons, generally do not create private rights or provide for a private
cause of action in domestic courts”); Hamdi v. Rumsfeld, 316 F. 3d 450, 468, (4th Cir. 2003) (“The
Geneva Conventions evince no [ ] intent [to provide a private right of action]”), vacated and remanded
on unrelated grounds, 542 U.S. 507 (2004); Tel-Oren v. Libyan Arab Rep., 726 F.2d 774, 809 (D.C. Cir.
1984) (same).

> As mentioned previously, the defendant bears the burden of establishing his entitlement to lawful
combatant immunity. He has, however, made no effort to show that any group he was affiliated with
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Taliban is not covered by the GPW immunity provisions because this does not involve an international
armed conflict between any States or “High Contracting Parties.” Second, even if the defendant’s
claimed affiliation with the Taliban permits the application of the GPW’s provisions related to
international armed conflict, he could not satisfy the requisite criteria for “lawful combatant” status.

1. The Taliban is not protected by the GPW immunity provisions.

The provisions of the GPW that have been interpreted as reflecting the principles of combatant
immunity do not apply to the Taliban in this case. Under GPW Atrticle 2, the provisions of the
Convention apply to “all cases of declared war or of any other armed conflict which may arise
between two or more of the High Contracting Parties, even if the state of war is not recognized by
one of them.” GPW, art. 2, § 1 (emphasis added).

By November 2009, however, the Taliban had been removed from power in Afghanistan for
eight years® and was not the government for Afghanistan (the GPW “High Contracting Party”). At the
time of Hamidullin’s attack, there was no international conflict between the United States and
Afghanistan. Rather, the two powers, along with other States, were working together in a coalition
directed at assisting the legitimate Afghan government to stop the Taliban’s unlawful attacks within the
country’s borders.” The International Committee of the Red Cross (ICRC), the non-governmental

organization that has a special position under the GPW, came to the same conclusion in 2007:

satisfies the requirements for POW status. As described in the Background section, the defendant
admitted to his affiliation with other insurgent groups in the November 29, 2009, attack, including his
own “Bulghar Jama’at” (the name he used to refer to his own forces) and the Haggani Network. Neither
group qualifies for coverage under the GPW Article 2, and cannot begin to satisfy the criteria for
prisoner-of-war protection under GPW Article 4, discussed infra. The defendant has focused his bid for
immunity on the Taliban which will remain the focus on the United States’ analysis herein.

6 See National Commission on Terrorist Attacks Upon the United States, The 9/11 Commission

Report, 337-38 (2004), available at http://govinfo.library.unt.edu/911/report/911Report.pdf.

! See, e.g., U.S. Department of State, Country Background Paper: Afghanistan (June 2006),

available at http://www.state.gov/outofdate/bgn/afghanistan/24771.htm (noting that after the fall of the
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This conflict [against the Taliban] is non-international, albeit with an international

component in the form of a foreign military presence on one of the sides, because it is

being waged with the consent and support of the respective domestic authorities and does

not involve two opposed States. The ongoing hostilities in Afghanistan are thus governed

by the rules applicable to non-international armed conflicts found in both treaty-based

and customary IHL. The same body of rules would apply in similar circumstances where

the level of violence has reached that of an armed conflict and where a non-State armed

actor is party to an armed conflict (e.g. the situation in Somalia).
Id. at 725 (emphasis added); see also ICRC, International Humanitarian Law and the Challenges of
Contemporary Armed Conflicts, at 10 (2011) ® (“As the armed conflict does not oppose two or more
states, i.e. as all the state actors are on the same side, the conflict must be classified as non-international,
regardless of the international component, which can at times be significant. A current example is the
situation in Afghanistan (even though that armed conflict was initially international in nature). The
applicable legal framework is Common Article 3 and customary IHL.”); Maj. Jerrod Fussnecker, The
Effects of International Human Rights Law on the Legal Interoperability of Multinational Military
Operations, 2014-MAY Army Law. 7, at 12 (May 2014) (“Due to the fall of the Taliban government
and the formation of ISAF, coalition members such as the United Kingdom and Canada began
considering the ongoing military presence in Afghanistan to have transitioned from an IAC to a NIAC
between the government of Afghanistan, with the assistance of the ISAF alliance, against the Taliban
and Al Qaeda.”). Thus, as the conflict in Afghanistan no longer falls within GPW Article 2, the relevant
provisions of that Convention reflecting the right to combatant immunity do not apply.

Any doubt on the non-applicability of the combatant’s privilege in these circumstances is further

dispelled by the ICRC’s independent analysis. The ICRC has emphasized that “only in international

Taliban in November 2001, an interim governing authority was installed by the international community
as a bridge towards elections and was “working closely with Coalition forces in rooting out remnants of
al Qaeda and the Taliban”).

8 Available at https://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-
international-conference/31-int-conference-ihl-challenges-report-11-5-1-2-en.pdf.
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armed conflicts does [International Humanitarian Law] provide combatant (and prisoner-of-war) status
to members of the armed forces. The main feature of this status is that it gives combatants the right to
directly participate in hostilities and grants them immunity from criminal prosecution for acts carried out
in accordance with IHL, such as lawful attacks against military objectives.” ICRC, International
Humanitarian Law and the Challenges of Contemporary Armed Conflicts, at 726 (2007) (emphasis in
original).’ “Upon capture, civilians detained in non-international armed conflicts do not, as a matter of
law, enjoy prisoner-of-war status and may be prosecuted by the detaining State under domestic law for
any acts of violence committed during the conflict, including, of course, war crimes.” 1d. at 728.

Hamidullin nevertheless relies upon the second paragraph of GPW Article 2 to support his claim
to entitlement to its protections. See Defendant’s Motion to Dismiss, at 23. It provides that the
“Convention shall also apply to all cases of partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets with no armed resistance.” GPW, art. 2, 1 2. That
provision, however, addresses situations where an armed conflict may not exist between the High
Contracting Parties because armed resistance was deemed futile by the occupied party. As one
commentator explained:

[A]ccording to Jean Pictet, one of the main authors of the Geneva Conventions, the

second paragraph of Article 2 “was intended to fill the gap left by paragraph 1.” Pictet

continues to explain that “paragraph 2 was designed to protect the interests of protected

persons in occupations achieved without hostilities when the government of the occupied

country considered that armed resistance was useless.”
Catherine Bloom, The Classification of Hezbollah in Both International and Non-International Armed
Conflicts, 14 Ann. Surv. Int'l & Comp. L. 61, 87 (Spring 2008) (citations omitted); see also Wolff

Heintschel von Heinegg, Factors in War to Peace Transitions, 27 Harv. J.L. & Pub. Pol’y 843, 845

(Summer 2004) (“The ratio legis of the provision applying the law of armed conflict to an occupation,

Available at https://www.icrc.org/eng/assets/files/other/irrc-867-ihl-challenges.pdf.
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even if it meets no armed resistance, is obvious. According to Article 42, para. 1, of the 1907 Hague
[Convention], ‘territory is considered occupied when it is actually placed under the authority of the
hostile army.” The civilian population, one of the groups of protected victims, comes under the authority
of the enemy’s armed forces and thus is in need of continuing protection by the laws of armed conflict.
Moreover, the presence of foreign forces on a State’s territory, which in case of occupation will
presumably be against that State’s will, is to be considered a continuous use of military force by one
State against another State.”). Here, the “occupying power” language of Article 2 has no application as
the United States was never an Occupying Power in Afghanistan. Moreover, nothing in the “occupying
power” language extends the protections of the GPW to non-state actors that are not Parties to the
Convention, such as bands of marauders, merely because they control territory.*°

Finally, to support his claim that the conflict involving remnants and adherents of the former
Taliban regime is international in character, the defendant relies upon GPW art.4(A)(3). Defendant’s
Motion to Dismiss, at 27. That provision, which we discuss further, infra, provides that members of the
military force of a deposed government do not lose entitlement to POW status. It neither transforms an
insurgency made up of members of the deposed regime into an international armed conflict governed by
GPW, nor does it extend the full ambit of the GPW’s protections to the insurgents.

In sum, the provisions of the GPW related to combatant immunity do not cover Hamidullin’s
unlawful attack on November 29, 2009, which was in the context of a non-international armed conflict.
As a result, he is not entitled to prisoner-of-war status and is therefore subject to prosecution under the

domestic laws of the United States.

10 There is a final exception set forth in the last paragraph of Article 2 that applies when one of the

“Powers” in a conflict is not a signatory but the other is. In that instance, the signatory nation is bound
to adhere to the GPW so long as the opposing Power “accepts and applies the provisions thereof.” Even
if the Taliban could be considered such a Power, the group has not accepted and applied the provisions
of the GPW.
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2. The defendant cannot satisfy the test for “lawful combatant” status.

For the foregoing reasons, the defendant is not entitled to POW status under the GPW, putting
any claim for “lawful combatant” status out of his reach. Supra at 11-14. But even if the conflict was
international in character, Hamidullin could not meet the test for claiming “lawful combatant” status
under GPW Article 4.

Hamidullin is specifically claiming lawful combatant status as a “prisoner of war” under two
provisions of GPW Article 4, which protects: members of the armed forces of a Party to the conflict, as
well as members of militias or volunteer corps forming part of such armed forces; and members of
regular armed forces who profess allegiance a government or an authority not recognized by the
Detaining Power.'* GPW, art. 4(A)(1) and (3). The GPW sets forth criteria that militia or volunteer
corps belonging to a State that is a Party to the conflict must meet for its members to qualify for
“prisoner of war” status:

1) the organization must be commanded by a person responsible for his subordinates;

(2 the organization’s members must have a fixed distinctive emblem or uniform
recognizable at a distance;

(3)  the organization’s members must carry arms openly; and

4) the organization’s members must conduct their operations in accordance with the laws
and customs of war.

Lindh, 212 F. Supp. 2d at 557 (citing GPW, art. 4(A)(2)).

1 In a footnote, Hamidullin asserts that he “does not concede that the Taliban do not also qualify

for POW status under 4(A)(2).” Defendant’s Motion to Dismiss, at 32, n. 12. That section covers
“Im]embers of other militias and members of other volunteer corps, including those of organized
resistance movements, belonging to a Party to the conflict and operating in or outside their own territory,
even if this territory is occupied, provided that such militias or volunteer corps, including such organized
resistance movements, fulfil [four requirements.].” GPW, art. 4(A)(2). The defendant avoids invoking
this section due to his argument that these four requirements (which the Taliban cannot satisfy) do not
apply to the other two claimed sections. For the reasons explained below, however, the four
requirements apply across the board to armed forces claiming lawful combatant protections under GPW
Article 4.
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These criteria have long been understood to be the defining characteristics of any lawful armed
force and were well established in customary international law before being codified in the GPW in
1949. See id. at 557, n. 34; Hague Convention Respecting the Laws and Customs of War on Land, Oct.
18, 1907, 36 Stat. 2277, T.S. No. 539 (Hague Convention) (“The laws, rights, and duties of war apply
not only to armies, but also to militia and volunteer corps fulfilling the following conditions: (1) To be
commanded by a person responsible for his subordinates; (2) To have a fixed distinctive emblem
recognizable at a distance; (3) To carry arms openly; and (4) To conduct their operations in accordance
with the laws and customs of war.”); British Manual of Military Law 240 (British War Office 1914) (“It
is taken for granted that all members of the army as a matter of course will comply with the four
conditions [required for lawful combatant status]; should they, however, fail in this respect . . . they are
liable to lose their special privileges of armed forces.”).

Hamidullin claims that these requirements, which are specifically enumerated in GPW Article
4(A)(2), do not apply in determining whether a combatant qualifies as a prisoner of war under GPW
Article 4(A)(1) and (3) as they are not expressly mentioned under those sections. Defendant’s Motion to
Dismiss, at 31. The Lindh court considered and rejected that very argument and held that these elements
must be met for all the categories of combatants covered by the GPW. As it explained, the argument:

ignores long-established practice under the GPW and, if accepted, leads to an absurd

result. First, the four criteria have long been understood under customary international

law to be the defining characteristics of any lawful armed force. See supran. 33. Thus,

all armed forces or militias, regular and irregular, must meet the four criteria if their

members are to receive combatant immunity. Were this not so, the anomalous result that

would follow is that members of an armed force that met none of the criteria could still

claim lawful combatant immunity merely on the basis that the organization calls itself a

“regular armed force.” It would indeed be absurd for members of a so-called “regular

armed force” to enjoy lawful combatant immunity even though the force had no

established command structure and its members wore no recognizable symbol or insignia,

concealed their weapons, and did not abide by the customary laws of war. Simply put,
the label “regular armed force” cannot be used to mask unlawful combatant status.
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Lindh, 212 F. Supp. 2d at 557, n. 35; see also United States v. Arnaout, 236 F. Supp. 2d 916, 918
(N.D.11l. 2003) (citing to Lindh in determining that “all armed forces or militias, regular and irregular,
must meet the four criteria if their members are to receive combatant immunity.”).*

In Lindh, the court considered these criteria, as well as the manner in which the President
determined “that the Taliban militia [in 2002] were unlawful combatants pursuant to the GPW and
general principles of international law, and therefore, they were not entitled to POW status under the
Geneva Conventions.” Lindh, 212 F. Supp. 2d at 555. Although holding that it was not bound by the
President’s determination, the Lindh court independently determined that the Executive Branch had
acted well within its discretion in determining that the Taliban was not covered by GPW Article 4. Id. at
558 (holding that the President’s determination is controlling because (i) the determination is entitled to
deference as a reasonable interpretation and application of the GPW; (ii) Lindh failed to carry his burden
of demonstrating the contrary; and (iii) even absent deference, the Taliban falls far short when measured

against the four GPW criteria for lawful combatant status).

12 A 2002 opinion issued by the Office of Legal Counsel reached the same conclusion. It reasoned

that “[t]here was no need to list the four Hague conditions in Article 4(A)(1) because it was well
understood under preexisting international law that all armed forces were already required to meet those
conditions. As would have been understood by the GPW’s drafters, use of the term “armed forces”
incorporated the four criteria, repeated in the definition of militia, that were first used in the Hague
Convention IV.” A.A.G. Jay S. Bybee, Status of Taliban Forces Under Article 4 of the Third Geneva
Convention of 1949, Opinions of the Office of Legal Counsel, at 4-5 (2002) (emphasis in original),
available at http://www.justice.gov/sites/default/files/olc/opinions/2002/02/31/op-0lc-v026-p0001_0.pdf.
This analysis is fully consistent with the interpretation of the ICRC. See ICRC, Commentary - Art. 4.
Part | : General provisions, at 62-63 (1960) (“These “regular armed forces” have all the material
characteristics and all the attributes of armed forces in the sense of sub-paragraph (1): they wear
uniform, they have an organized hierarchy and they know and respect the laws and customs of war. The
delegates to the 1949 Diplomatic Conference were therefore fully justified in considering that there was
no need to specify for such armed forces the requirements stated in sub-paragraph (2) (a), (b), (c) and
(d).), available at
https://www.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentld=2F681B088685
38C2C12563CD0051AA8D.
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The circumstances before this Court are miles beyond the situation addressed in Lindh. There,
the Taliban could arguably be characterized as the de facto government of Afghanistan at the time of
Lindh’s capture, but that has not been the case since December 2001. Hamidullin has not provided any
reason to justify a different conclusion today, several years after the Taliban ceased to have any claim to
be the government of Afghanistan. Suffice it to say, the Taliban’s situation in 2009 had certainly not
improved since 2002, when the group failed the four failed to meet the four criteria for claiming lawful
combatant status. Cf. A.A.G. Jay S. Bybee, Status of Taliban Forces Under Article 4 of the Third
Geneva Convention of 1949, Opinions of the Office of Legal Counsel, at 3-5 (2002)** (concluding that
Taliban forces: did not have an organized command structure whereby members of the militia reported
to a military commander who takes responsibility for the actions of his subordinates, consisted of a loose
array of individuals who had shifting loyalties among various Taliban and al Qaeda figures, wore no
distinctive uniforms or insignia, did not follow the Geneva conventions and related principles, and made
no attempt to distinguish between combatants and non-combatants).

In 2009, the Taliban still lacked a structured system of recruitment, training and command
capable of creating a disciplined army that would respect and uphold the laws and customs of war as
envisioned by the GPW. They also failed to wear a uniform or distinctive sign that could be recognized
by enemy combatants so as to differentiate the enemy forces from the civilian population. Although it
appears the Taliban forces sometimes satisfied the third criteria with respect to carrying arms openly, it
failed to meet the fourth criteria with respect to observing the laws and customs of war. In the years
leading up to and after 2009, the Taliban regularly targeted civilian populations in clear violation of the

laws and customs of war. Id. at 5. The Taliban’s blatant violations have continued into the present.

13 Available at http://www.justice.gov/sites/default/files/olc/opinions/2002/02/31/op-olc-v026-

p0001_0.pdf.

18



The United Nations Assistance Mission in Afghanistan (UNAMA) documented the following atrocities

among many others in its 2014 Afghanistan Annual Report:

Total Attacks for 2014: In 2014, the Taliban publicly claimed responsibility for 382
attacks which resulted in 1,682 civilian casualties (542 killed and 1,140 injured). The
UNAMA determined that 143 of the claimed attacks deliberately targeted civilian
objectives, including attacks against tribal elders, humanitarian de-miners, civilian
government or justice sector employees, or aid workers.

Suicide Attack at Kabul Bank, Lashkargah City, Helmand - On December 17, 2014,
two men wearing explosive devices entered the Kabul bank in Lashkargah City,
Helmand. One explosive device detonated causing 16 civilian casualties (three killed and
13 injured). Three Afghan National Police officials were also killed and four injured. The
Taliban claimed responsibility for the attack.

A Vehicle-Based IED (VB-IED) attack against British Embassy vehicle, Kabul City
- On November 27, 2014, a VB-IED targeted two vehicles of the British Embassy
carrying civilian personnel in Kabul City, resulting in 41 civilian casualties (five killed
and 38 injured, including 11 children and one woman). A Taliban spokesperson claimed
responsibility on social media.

IED Attack at Shop in Alingar District, Laghman Province - On December, 28, 2014,
an IED detonated in front of a shop located near an Afghan Local Police check-point. The
detonation caused five civilian casualties (two killed, including the shop owner, and three

injured including a 13-year-old boy). The Taliban claimed responsibility on their website.
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UNAMA, Afghanistan Annual Report 2014, Protection of Civilians in Armed Conflict, at 68-74
(February 2015).%* The same report also noted that the “UNAMA was not provided with information or
any examples of internal accountability for civilian casualties caused by Taliban members despite
numerous requests for such information.” Id. at 74.

As recently as May 14, 2015, the Taliban claimed responsibility for a brutal attack at Kabul’s
Park Palace where a lone gunman killed 14 individuals — all civilians — including 10 foreigners. In a
statement, the Afghan Taliban claimed responsibility for the attack, saying it targeted the hotel due to
the presence of foreigners, including Americans. Craig, Tim, and Mohammad Sharif, “Siege at Kabul
guest house leaves 14 dead.” Washington Post 15 May 2015: A10. This longstanding pattern of conduct
shows the Taliban’s utter disregard for the laws and customs of war and precludes Hamidullin from
claiming lawful combatant status, regardless of whether he personally engaged in such atrocities
himself. See Lindh, 212 F. Supp. 2d at 558, n.39 (“[w]hat matters for determination of lawful combatant
status is not whether [the defendant] personally violated the laws or customs of war, but whether the
[organization he assisted] did so.”).

For all of these reasons, Hamidullin could not satisfy the requirements for lawful combatant
status under any of the provisions of GPW Article 4, even if the current conflict were an international
armed conflict. He could not have combatant immunity in this case and his motion to dismiss the

indictment should be rejected.

14 Available at http://unama.unmissions.org/Portals/fUNAMA/human%20rights/2015/2014-Annual-
Report-on-Protection-of-Civilians-Final.pdf.
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B. The Defendant Cannot Establish Common Law Immunity Under the Public Authority
Defense.

Hamidullin claims that criminal prosecution is also foreclosed under common law combatant
immunity law, as applied under the public authority defense. As explained below, the common law
provides no greater cover for the defendant than the international law principles embodied in the GPW.
His related claim for a public authority defense also fails where the defendant cannot point to any

Taliban members with legitimate, actual authority to authorize the November 29, 2009, attack. Finally,

the defendant can also find no protection under the related “obedience to military orders defense,” where
he cannot establish that he received an order to carry out the attack from a superior in a bona fide
military organization.

1. Common law combatant immunity does not cover the defendant’s band of
marauders.

Relying on a patchwork of cases addressing different instances of combatant immunity,
Hamidullin first argues that he is eligible for common law immunity as an enemy soldier. Defendant’s
Motion to Dismiss, at 12-16. The authorities he cites, however, are grounded in acts performed under
national military authorities, occurring during a state of war and in accordance with the principles of
civilized warfare. This authority provides no protection for those acting in concert with unlawful
renegade bands operating outside lawful military actions, such as the defendant and his band of
marauders.

The “common law” view is articulated by Colonel William Winthrop, who has been referred to
as “the Blackstone of Military Law” by the Supreme Court. See, e.g., Hamdan v. Rumsfeld, 548 U.S.
557, 597 (2006). In his classic treatise, Colonel Winthrop distinguished between the military forces of a
sovereign state and “irregular armed bodies” or “guerillas.” He observed: “[i]t is the general rule that

the operations of war on land can legally be carried on only through the recognized armies or soldiery of
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the State as duly enlisted or employed in its service.” Col. William Winthrop, Military Law and
Precedents, at 782 (2d ed. 1920). In contrast:
Irregular armed bodies or persons not forming part of the organized forces of a
belligerent, or operating under the orders of its established commanders, are not in

general recognized as legitimate troops or entitled, when taken, to be treated as prisoners
of war, but may upon capture be summarily punished . . .

Where indeed the opposing belligerent is unwilling to accept a certain force of its enemy

as entitled to the rights of regular troops, it is open to it to announce that it will not so

recognize them.

Id. at 783; see also Francis Lieber, Instructions for the Government of the Armies of the United States in
the Field, General Orders No. 100, Art. 82 (1863) (referred to as the “Lieber Code”) (“Men, or squads of
men, who commit hostilities, whether by fighting, or inroads for destruction or plunder, or by raids of
any kind, without commission, without being part and portion of the organized hostile army, and without
sharing continuously in the war, but who do so with intermitting returns to their homes and avocations,
or with the occasional assumption of the semblance of peaceful pursuits, divesting themselves of the
character or appearance of soldiers - such men, or squads of men, are not public enemies, and, therefore,
if captured, are not entitled to the privileges of prisoners of war, but shall be treated summarily as
highway robbers or pirates.”).

These authorities illustrate the common law’s recognition that insurgents like Hamidullin who
are not engaging in hostilities on behalf of a belligerent nation are not entitled to combatant immunity or
to be treated as POWSs. Moreover, as explained in the previous section, the defendant does not qualify
for common law immunity under the laws of war because the Taliban does not fulfill the requirements

required for lawful combatants. These very principles were refined and codified in the 20th Century

efforts to codify the international law of war that resulted in the Hague Convention and the GPW. For
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the reasons explained in the previous section, the defendant does not qualify for immunity under those
laws.

2. The defendant cannot establish the public authority defense.

Following his argument for common law immunity, Hamidullin then takes a mighty leap to
argue that the public authority defense precludes criminal liability in this case. That leap, however,
completely falls short where the defendant cannot point to a legitimate public official that could actually
authorize his November 29, 2009, attack.

The public authority defense has its roots in the common law, beginning with the premise that
the illegal actions of a public official or law enforcement officer acting within the scope of his duties
were not crimes. United States v. Fulcher, 250 F.3d 244, 254 n. 4 (4th Cir. 2001); United States v.
Sariles, 645 F.3d 315, 317 (5th Cir. 2011). Consistent with that premise, the defense shields defendants

who can establish they were reasonably relying on the actual authority of a public or governmental

official at the time of the criminal acts in question. Fulcher, 250 F.3d at 254; Sariles, 645 F.3d at 319.
The Fourth Circuit and several sister circuits have squarely held that actual, not apparent, authority is
required for this defense. Fulcher, 250 F.3d at 254 (“[W]e adopt the unanimous view of our sister
circuits that the defense of public authority requires reasonable reliance upon the actual authority of a
government official to engage him in covert activity.”); United States v. Passaro, 577 F.3d 207, 220 (4th
Cir. 2009) (recognizing that for the public authority defense, the defendant “must prove that someone
with actual authority sanctioned an otherwise unlawful act.”) (emphasis in original); Sariles, 645 F.3d at
319 (“In accord with the above precedent, we hold that the public authority defense requires the
defendant reasonably to rely on the actual, not apparent, authority of the government official or law
enforcement officer to engage the defendant in covert activity.”); United States v. Baptista-Rodriguez,

17 F.3d 1354, 1368, n. 18 (11th Cir. 1994) (“reliance on the apparent authority of a government official
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is not a defense in this circuit because it is deemed a mistake of law, which generally does not excuse
criminal conduct.”) (emphasis in original).

Hamidullin cannot satisfy the above requirements for the public authority defense. The Taliban
leadership in 2009 (and today) was not a government recognized by the United States or even a de facto
government, and its leaders had no recognized authority to condone Hamidullin’s attack on Camp
Leyza.®® Thus, the defendant cannot show reasonable reliance on any Taliban official — acting on behalf
of a national government — who could actually authorize his criminal conduct. His motion to dismiss on
this ground should be rejected.

3. The defendant also cannot establish the obedience to military orders defense.

In the context of an armed conflict, Hamidullin’s defense also finds voice in the obedience to
military orders defense. This defense provides that:

The acts of a subordinate done in compliance with an unlawful order given him by his

superior are excused and impose no criminal liability upon him unless the superior’s

order is one which a man of ordinary sense and understanding would, under the

circumstances, known to be unlawful, or if the order in question is actually known to the

accused to be unlawful.

United States v. Yunis, 924 F.2d 1086, 1097 (D.C. Cir. 1991) (citations omitted). But, as with the public
authority defense, this defense must be grounded in obedience to orders from a superior vested with
actual authority by virtue of his position in a bona fide military organization. Id. at 1097-98. As
adopted by Yunis, the criteria for assessing the legality of such an organization tracks the criteria
outlined at GPW Art. 4(A)(2). 1d. at 1097 (approving jury instructions defining a “bona fide military

organization” as one meeting the Hague Convention conditions, including that the group had a

hierarchical command structure, conducted its operations in accordance with the laws and customs of

1 In addition, the cases Hamidullin relies on involved claims of authorization by government

officials of the United States. Those cases do not support the proposition that foreign officials have
actual authority to exempt individuals from otherwise-applicable federal criminal laws.
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war, and its members had a uniform and carried arms openly). For the reasons explained above,
Hamidullin is not entitled to this defense because he cannot establish that he received attack orders from
a superior in a bona fide military organization that satisfies the relevant test. Supra, pp. 15-20.

The requirement for actual authorization from a bona fide military organization is not only
supported by case law, but also by reason. Accepting either the public authority or obedience to military
orders defense for rogue organizations, such as the Taliban, would shield marauding bands engaging in
unlawful attacks from criminal responsibility. The defendant and his group were operating outside the
authorization of any State and thus received no legitimate authorization for the November 29, 2009,
attack. Both defenses have no application in this case.

C. The Federal Statutes Apply to the Criminal Conduct in this Case.

Hamidullin also challenges the application of the federal criminal statutes at the heart of the
charges in Counts 1, 2 and 5-15. Those counts charge material support for terrorism, attempted murder,
violent assault, and various weapons offenses, as well as conspiracy to commit some of those offenses.
For those charges, the defendant makes the same general argument at the heart of his lawful combatant
immunity claims — if this Court determines that he conducted himself as a lawful enemy combatant
under the GPW and common law, he cannot be prosecuted for violations of federal criminal law.
Defendant’s Motion to Dismiss, at 5-9. For the reasons explained in the previous sections, this argument
fails where the defendant is not entitled to lawful combatant protections.

The defendant then shifts his focus to the Conspiracy and Attempt to Destroy Aircraft of the
Armed Forces of the United States charges in Counts 3 and 4. Those counts charge Hamidullin with
attempting and conspiring with others to damage, destroy, disable, and wreck an aircraft in the special
aircraft jurisdiction of the United States, namely, an aircraft of the armed forces of the United States.

1113

Out of the gate, he argues that allowing the statute to apply here would have the ““surprising and almost
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certainly unintended effect of criminalizing actions by military personnel that are lawful under
international law and the laws of armed conflict.” Id. at 9 (quoting United States Assistance to
Countries that Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 Op. O.L.C. 148, 164 (1994)).
The basis for that argument, however, focuses on 18 U.S.C. § 32(b)(2), which criminalizes destroying “a
civil aircraft registered in a country other than the United States while such aircraft is in service or
causes damage to such an aircraft which renders the aircraft incapable of flight . . .” That is a far cry
from the conduct charged in Counts 3 and 4, which deal directly with the protection of United States
military aircraft that is targeted for attack by insurgent forces. Thus, the defendant’s attempts to draw
parallels between Section 32(b) (which deals exclusively with “civil aircraft registered in a country other
than the United States”) and the broader criminal statute at Section 32(a) (which covers, among other
things, “aircraft of the armed forces of the United States”), is clearly comparing apples to oranges.

Quite simply, Section 32(a) is clear in scope and squarely covers the criminal conduct in this
case for two primary reasons. The statute expressly covers “whoever willfully . . . damages, destroys,
disables, or wrecks any aircraft in the special aircraft jurisdiction of the United States ....” 18
U.S.C. 8 32(a) (emphasis added). “Special aircraft jurisdiction of the United States,” as defined by
Congress includes “an aircraft of the armed forces of the United States” that is in flight. 49 U.S.C. §
46501(2)(B); see also United States v. Yousef, 327 F.3d 56, 86 (2d Cir. 2003) (“The text of the
applicable federal statutes makes it clear that Congress intended § 32(a) to apply extraterritorially.”).
The United States military helicopters at the heart of Counts 3 and 4 easily fit within the statute’s reach.
Also, nothing in that statute exempts armed marauders from its prohibitions.

This conclusion is particularly compelling when considering that Section 32(a) by its clear terms

applies directly to extraterritorial attacks on aircraft of the armed forces of the United States. Other
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federal criminal statutes lacking such textual clarity have been applied to cover foreign terrorist acts,
including the attempted murder and conspiracy statutes charged in this case:
Although the conspiracy to kill U.S. officers or employees count, id. §8 1114, 1117,
contains no explicit extraterritoriality provision, the nature of the offense—protecting
U.S. personnel from harm when acting in their official capacity—implies an intent that it
apply outside of the United States. The provision protects U.S. employees, and a
significant number of those employees perform their duties outside U.S. territory. District
courts in our Circuit have applied it so, as have courts in other circuits. See, e.g., United
States v. Benitez, 741 F.2d 1312, 1317 (11th Cir.1984) (applying 88 1114, 1117
extraterritorially); United States v. Bin Laden, 92 F.Supp.2d 189, 202 (S.D.N.Y.2000)
(applying § 1114 extraterritorially). We join them and conclude that 8§ 1114 and 1117
apply extraterritorially.
United States v. Al Kassar, 660 F.3d 108, 118 (2d Cir. 2011); United States v. Siddiqui, 699 F.3d 690,
700-01 (2d Cir. 2012) (rejecting contention that Section 1114, 111, and 924(c) did not apply
extraterritorially to attacks on U.S. personnel in an “active theater of war” because “it would be
“incongruous to conclude that statutes aimed at protecting United States officers and employees do not
apply in areas of conflict where large numbers of officers and employees operate”).
Similar to the above rationale, Section 32 is clearly geared towards protecting United States

personnel and aircraft operating around the world. There is no ambiguity in the statute’s application and

the defendant’s challenge should be rejected.
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CONCLUSION

For all of the foregoing reasons, the United States respectfully requests that this Court deny
Defendant’s Motion to Dismiss Indictment in its entirety.
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